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9. DimSiAL OF llAVAaBA OF Skdowiibht, 

4. Auhtatiof of Budowsd Piofxett, 

mroUlJ LW— FAMILY DWKiLlNa 

Bocnui. 

BZNDV Z.AW—0XFT. 

1. BlOUXSITIS FOB OlfT. 

!• POWBB TO XAKB AND AOOlPT OlFTS. 

8. Oo mB V O TIOK OF OlFTg BT WllX OB DBBO. 

BXNBU LAW— aUARDXAN. 
mNDXJ LAW— INHBRITANOB 
1. AtrrBOBiTiBS OB Law of Ibebbitabob. 

1, Law ootbbbibo fabtioulab oabio. 

B. Sfbcial Laws— 

(tf) Nambudbis. 

4. Qbbbbal Roibb as to Sooobsbiob. 

B. ttimoiAh Hubs— 

(s) Malbs — Affilxatbb Sob. 

Bbotbbb’b 0AiraHTBB*s 
Sob. 

OotrsTB. 

Dauobtbb’s Sob's Sob. 
Sxsteb's Bob. 

Ubolb. 

(4) Fbxalbs— Obbbbal Bulbs. 
Bauobtbb. 

DAUOHTBB-nr^LAW. 

Bxstsb, 

Stbf-Mothbb. 

Widow. 

6. iLLBOmHATl OBILDBBB. 

7. Ibpabtiblb Pbofbrtt. 

S« Bblxqioub Pbbsobs. 

9. Ditbsthio of, Bxolusiob fbox, abd Fob* 

FBtTUBB OF INHBBXTABOB— 

<«) Outcasts. 

EnWfU LAW-JOZIIT FAMILY. 

1. Pbbsubptiob abd obus of FBOOF as to 
J oiBT FABILT- 

(«) Obbbrallt. 

(A) Htidbbob of Sbfabatxob. 

8* KATUBB of. abd IBTBBBST IB, Pbo»btt— 
(a) Abobstbal Pbofbbtt. 

(A) AoQunBD Pbofbbtt. 

$, Katubb of JoiBT Fab ILT. 

A Powbbs of Alxbbatiob bt Mbkbbbs— 

S ) Xabaobb. 

) Fatbbb. 

(tf ) Otbbb Kbbbbbs. 

A 8AX4I of JoIBT WAMShY PlklPB fc tT %» BIB* 
CUnOB OF McMB ABD BMRi DF 


PTBilirflTOB. 

BIMDO &AW«*<*MAlimB^ 

L^BIOXT to llAXimBABIBh» 

Is) OOBCUBIBB. 

(A) 8lsm*XB*liAW. 

M Sob. 

M8q^*s WIDOW. 

• {$) Wn>ow. 

BINDV LAW— MABBU^m 

• l.toHT to QITB IBMaBBUOB, ABBOOmBB. 
A^btbotbal. 

A Obrbmobxis. 

4. TALIDXTT OB OTBBIWISB OF BABUAOI. 

HINDU LA W— P ABVIVION. 

1. Rbquisitbs fob Pabtxtiob. 

2. Pbofbbtt lublb (ob otbbbwxmi) to Pab* 

TmoB. 

8. Pabtition of fobtiob of Pbofbbtt. 

4. BiaHT TO Pabtitiob - 
(a) Gbbbballt. 

(A) ILLBOITUTATB OSXLDBBB. 

(e) Widow. 

6. Bbabbs oh Pabtitiob— 

(a) Motrbb. 

6. Agbbbmbhts hot to Pabtitiob, abd bb* 
STBAiHT oh Pabtitiob* 

HINDU LAW— PBBSUMPVIQN OF 
DBATH. 

HINDU LAW-BNVBB8I0NBB8. 

1. POWBBS OF &BVBRSIOHBBB TO BBSTBAIB 

WASTB AMD SBT ASIDB ALXBBATIOHA 

2. COHVBTAHOB BT WIDOW WITH BBTBB* 

sionbb'b coHSBirr. 

HINDU LAW— STRIDHAN. 

HINDU LAW— USURY. 

HINDU LAW— WIDOW. 

1. iBTBBBSt IB EsTATB OF HUSBAlm** 

(a) Bt IXHBBITABOB. 

(A) Bt Dbbd, Gift ob Will. 

2. PowBB OF Widow— 

(a) POWBB OF DIBFOIITIOB OB ALIBBA* 
noB. 

8. Dbobbbs against Widow, as bbfbbssbt* 
XHG THE Estate, ob Pbbsoballt. 

4. DiSOUALlFIOATlOBS— 

(a) BB'MABBIAGB. 

HINDU LA W— WILL. 

1. PoWBB OF DlSFOSmOB— 

(a) Disbbbisoh. 

2. Nubcufatitb Wilu. 

8. Tbstambbtabt Ibstbumbbts. 

4. OOBSTBUOTIOB OF WILLS— 

(a) SpBOIAL CaSBS of OOBlTBUCmOB* 
Adoptiob. 

OflABITABLS BEQUMB. 

JOIBT TbBABOT. 

Life Bstatb. 

Gift toaclabs, 

SuooBSsnm Ietjumts, BsmuHos. 
<< MahabairBahlm,**Mbabxm of^ 


VABIil or SXIlOIKQS. 


: mi 

mmoa Xi4w~wxuc.:->^nfji«wrf. 

(•) SnauOMMarOoMRn,— 

BanooAiiT ItTAn. 

Bimfonon ox BaoMte. 

Dtnotioii onuTna a« Qirc. 

Einlo Widow. , 

BiadtiWiUoAot(ZXl«< 1870). * 

mOUBAT ^ * 

]fotMo*bnokiii( kr Bifbi ^ • 

Btnm 

BOW. 

BOBBAHOAIID Wm. 

lllM(tfiBao 7 . Proof of— 
lilaiIttiMto OUldrott. 
louMmwblo Pnq^orty. 

ISDtllOBIIIOttt. 

talWHWIOIlti. 

Xmw* 

loam OommlaiioiMr. 

l^Uao Oouadli Aofe (34 k 25 Vio.i o. 67). 

Iiiftiti 

nrPORMATlON OF 00KMXS8I0N OF 

orWHoa. 

liib«rUattoo« 

XNJXTHOTXOK. 

t tJoBBR Civit PaooBDtraa Oooa. 
to 0lN«nALOA9Ba- • 

(a) BBIAOH Of AQRBBmilT. 

(5) IfTlUSIOK V?QV OfflOB. 

(<7) OoaTEOOTlOK TO lUOilTS Of PROPJERTT. 

loqolf^t Judicial or Admlnictrativo-- 

XmAKIFTw 

XN 80 X«viKcnr. 

lo lOBOLVRMT DkRTOBB UNDER CIVIL PrO< 
OKDURR Code. 

nraoLvUirr aot ai amo la vior., 
o. 9i). 

XUSPIOVION or DOOUKBNTS— 

omL OAora. 

msHncRnoN or dooumbnts- 

OBiifiNAii OAdaa 

loBlalniaotB, lloocj pajrabU bj— • 

amma . 

iirauiuuiai-ifAiuNi wsxmANCBo 
IHVWtSSF. 
lo KiactDLiwaooa Cabbr— 

(a) AiRiiaa Of Bent. 

to OKI88ION TO SrtfULATE fOE| OE Stlf 0« 
lATBD TIME lEflEED— 

(a) OOirTEiLOTE. 

to teraUATfONS AMODEllEO TO f EllAIoTiRE OE 
OTVEEWlRlo 
lAlmogatelito 
Ittifolaito. 

Ifiiiiik^iEOIfUcam. 

foifuiiiiif io Odm^ 


nsuWo g 

1. FEAMIEO and SETTLEMlirr Of IMDEE 
1 Freeh or Adoitiokal ieeues. 
jEfctiiOll* 

Jewa 

Jhatud and MotaraAot (XVII of 1886)* 

^OXNDFB OF OAXJSBa OF ACmON. 

JOX2iDl|R OF OBABOBS. 

I JoinbTonanof. 

Judfo. 

JUDOMBOT* 

1. Civil Caebb— 

(a) Fobh and Contents of Judqmbnt. 

2. Criminal Oases. 

J adraentdebtor. 

*<JiidioUl Officer/' 

Judicial Notice. 

Judicial Prooeedinf. 

Jungleburi Tenure. 

JXTBXSDIOnON. 

1. Question of Jubiediotion— 

(a) Gbneballt. 

(5) When it mat be raised. 

(c) Consent of Parties and Waiver of 
Jurisdiction. 

2. Causes op Jurisoiction«-> 

(a) Carbtino on business or working 

FOR GAIN. 

(5) Cause of action. 

JXJBISDIOTXON OF CIVIL DOUBT. 

1. Caste. 

2. Customart Payments. 

3. llAOISTRATE'S ORDERS, INTERFERENCE 

WITH — 

4. Offices, Uiobt to— 

5. PoTTAHB. 

6. Public wavs, Obstruction of— 

7. Rent and Eevenue Suits— 

(a) Bombay. 

(5) North-West Peoyinobs. 

(f) OUDH. 

S. Bevenue Courts— 

(a) Partition. 

(5) Orders of Revenue Courts. 

9. Statutory Powers, Persons with— 

JUBISDICnnONOFOBIMINALOOXTBF. 

1. General Jurisdiction. 

2. European British Subjects. 

3. Offences committed only partly in one 

DtSTRlOT— 

(a) Criminal Breach of Contract. 

(5) Cbimieal Breach op Trust. 

(r) Dacoity. 

JUBZSDIOnONOF B B VBBUB OOUBT. 

1. N. W. P. Bent and Bbtenui Oaeme 

2. OuDB Bent and Revenue Oases, 

Jury, Trial bj— 

Justices of the Peae^ 

S^nlajratk Afiemiisnt to rIvo— 

BJBN AH, OFFX0B OF— 







Am 

jam KmmtMAnon ^Axn cun- 
OAit Jkov vn or uma^ 

'JUnHMEDAMDCTHijre ^ 

1 , Ooirsmimoir ot Rblatiox— ^ 

(«) AoKxowwaifsirT or Txir Airor <?»t 

ExcnoFT Of Bkht, &a 
1 lAABlUTT FOX BXXT. 

i. Katuxk or Tskanot. 

4 « ALTXRATIOITS Of CONDmOlTB Of TXXAXCT— 
(«) CMAXOB Of CULTXVATlOlf OX NATUXB 

Of Land. 

5 . TbAXBFBX XT Txkakt. 

s. Pbopxbtt xh Txxxb plaxtxdox Lakix 

7 . FORfSITUXB— 

(a) BXXAOH Of OOfOmONB. 

(A) Dxvial or Titlx. 

8 . AbAHDOXIIBXT ox BXLXXaOIBHMXKT Of 

Txxuxx 

8 . SURXXKDBX. 

10 . SXBOTMSXT-^ 

(a) GBMKBALLy. 

( 8 ) Notiob to Qott. 

11 . OOMPXXfiATlOir fOB IXPBOTBMXXTB, &€.» 

OH LAXO. 


LHASB. 

1. OOHBTBUOTXOX. 

MOAJj FKA(rrmoismAa Aorcxvm 

OF 187^. 

>Xi«lataTe, Power of— 

^BTTBBS OF AOIQNISTRATION. 
jrmiBS PATBNT, mOH COURT. 
LBTTBBS PATBBT, HlOH OOURT, 
K.-W. P. 
ibel. 

Abertj to Apply. 

)Ueoxae, BfOAoli of OoaBtio&c of— 

Axbmm to quarry. 

JSmm to me laxd of another, BeTOoatton of — 
Ldoemee. 

jm. 

idght and Air* 
jiUnitetioit. 

.imitation. Aet (XIT of 1859). 

vaanATioTn act (zv of lar?;. 


WftmM, IM— m. 

, J8W-V. 

' laca-Y. 

188V>T< 

mi'-.iT. 

1886-1. 

MAB>BA8 BOAT BOXJUB. 


1IAD&A8 BOUnOAjaT AOT(ZZVia 
PF 1880) 

MAlAlA8 0IVXX.OOUaT8AOT (HAS. 
&AS AOT m OF 1898). 

MADRAS DISTBIOT MUMXOIFAXiD 
TZBB AOT (MADRAS AOT IF OF 
1884X 

MADRAS FORBST AOT (MADRAS 
AOT V OF 1882'. 

MADRAS MUNXOXPAL AOT (MADRAS 
AOT V OF 1878) 

MADRAS MUmOlPAD AOT (MADRAS 
AOT I OF 1884). 

Uadraa Regulation— 

1809— XXV, fc 11. 

MADRAS RSOXn.ATXON,1808— ZZXZ. 

Madra* Uegalation — 

1804 -V. 18 I 6 - 1 V. 
e 1881 — X. 

MADRAS RRNT RROOFBRT AOT 
( MADRAS AOT Vm OF 1886). 

MADRAS RSVBNUB RBOOFBRT 
AOT (MADRAS AOT U OF 18840 


MAOISTRATB, JORISDIOTXON OF— 

1. POWKIM or MAOISTBATSa. 

2 . COMMII'IIBMT TO SkMIOMS C! 0 UBT. 

8 . Bpbciai, Aotb. 

Bombay Land Bbybbob Aoy ’’ 

(Bombay Act V or 1879 ). 

Mabomedan Law. 

MAHOMBDAM LAW — AORNOW* 
LBDOMRNT. 

MAHOMBDAN LAW— OUSTOM. 
MAHOMBDAM LAW— DIFOROB. 
MAHOMBDAM LAW— DOWBR 
MAHOMBDAM LAW-BMDOWMBMT. 

MAHOMBDAM LAW— OlFT. 

I. Valioitt. 


LIS FBMDBMR 
LUMATMl 

MADRAS ABRABI ACT (MADRAS 
AOT X OF 1888>. 

NadMBAot, 1864-U. 

MADRAS AOT. ia86-VXL 
BataNAet, 1866 -Tin. 


MAHOMBDAM LAW-OUARDIAM. 

MAHOMBDAM LAW— FRB-BMFTIOM. 

1. UioHT or Pbb-bmftiom- 
(n) (ViAhabbim. 

(5) WAivBaorRMVT.OBRanriAtitoPoB' 

OHAiB. 

X PBK-BMrrioMAaTOfoBTnm or PBomn. 
8 . Cbbbmobibs, 

MahoiMdaa Law— WiU. 

Bainlananwa. 


•WOM 99 BIADWaS. 


vM 


MMamauMaa, obihIb ov obimx> 

MALOOOBVJSfO- • 

MilCKOY AOT (tX Of igVB). 
MAMBAB LAW— PBBT& 

KM«ABAB i^w->aifX>owiani9<i 
KAMBAB liAW-rlinaniVAHOB. 
MAfiABAB liAW-^ODIT FAliq^T* 
ItAIABAB LAW-KAXNTBNABOB. 
44r-4BA« I.AW— MOBTOAOB. 
MAIABAB LAW-WniL. 

lallM. 

XALltnCOUS PROSTOimON. 

Mallkiiia. 

MJUmjATDAR*8 COURTS ACT (BOM- 
BAY ACT m OF 1876). 

KAKAaBMBlIT OF B0TATB BY 
COURT. 

BfttiKfMr, AppiUrniion for— 

Markoi 

MARRiro WOMAN'S PROPBRTT 
ACT (Xn OF 1874). 

^ATTM. 

ilofunumfiit of tond 

Bodalt taking pawn of, from Soldior. 

Baroantilo omige. 

MBRCHANT SHIPPING ACT 1864, 
17 AND 18 VIOT., O. 104 

MBRGBR. 

MBSNBbPROFXTS. 

1. RiOHTTo,Atf dLubiutt roB.MRSNiPnomn. 
A AiaBaiifSKT is Kxboution amd Suits fob 
Miiiri PROFits. 

4 MOPM or ABBMmMMXT AND OalOULATIOK. 
BiUlatr aoooration, taking pawn of, from Soldier. 

WlKBt 

1. litAMUTT or Nixon ox Coktxacts. 

4 fiiout TO tXFOBOX OoXTXACTR 
8. lUPlMlXTATiox or Mixon in SfriTn. 

4 Otnan irxonii BoarnAY Mixons* Act iXX or 
1884). ' 

Nlwkkif. 

NlsdiiooiioB. 

KUUrOXNDBR. 

lflMro|weisatitiott, 

BistiSt in law. 

IB i l ti kt b Potta granted hy^ 

mtmr bad axd bboktbd. 

MonegiMlilor— 

oKXmrt^ Befaiid at - 
iMtaar! PoneMoiis of— 


MOBTGAGM « 

1. Fom or NonTOAon . 

1 CoxxTBUcnnox. 

8. Fosstaeiox trxoxn NonTOAOX. 

4. PowRXorSAtn. 

8. 0ALX or NaxTOAoxo FnomrT— 

(a) Rights or MoBTQAonxs. 

(A) MoxsT-ixBcxnie ox NonraAoxs. 

(O PVRCffABtNS. 

8. Mabsraluxg. 
ft Exoniimox— 

(a) Right or Rsokhttiox. 

(A) RKOSUFTIOX Of FOHTIOX or PaOPtBTY. 
(^j RKOSHFTION 0THHRWI8X TBAX OX KX* 
FIRT or TBKV. 

(<0 Modx or Rbdxmptiox axd IiiAXiur 

To FoSBCLOflUXB. 

8. FoinoLosuitK— 

(a) Right or FoRBOLOsnui. 

(A) Dkxaxo axd Notiob or FonnoLOSunm 
HoToabie Property. 

MULTIFARIOUSNBSS. 

MUNSXF, JURISDICTION OF— 

Mniun) Aocouiite. 

NAWAB OF SURAT. 

Narir. 

NBGLIGBNOIL 

Kegotinble InfltrnmotitB Act ('XXVI of 1881). 
North-WeBtorn Frorincce XaumI Refonne Ae 
(XIX of 

North-Weateru Proviaoee Rent Act (XU of 1881) 
Notice. 

NUISANOB. 

1 UxneR CmvixAL Frocbdurb Code. 

2. Public Nuirancb uxdbb Pbxal Codb. 
Oath, Power to administer— 

OATHS ACT (X OF 1878). 

Obetrnotion to Narration. 

OFFBNOB BBLATING TO DOOU< 
MBNTS. 

OfBcer of OoTemment, Suit to set aaide order of ~ 
Offioere, Oismimal of— 

Official AttigBee. 

OFFICIAL TRUSTHB. 

ONUS PROBANDI. 

1. Bailmbxts. 

2. Claims to Attiohbd PnopxSTT. 

8. DOOUMXKTS BBLATIXO TO IiOAXS, SXBCU 
TXOX or, AND 00X8IDXBATI0X NOB, AX 

CASK or Money lxny. 

. 4. Hindu Law— 

(a) Alibxatiox. 

5. Laxdlobd AXD Tenant. 

6. Limitation and Advxisb Possnstox. 

7. Pabtition. 

8. POSSESRION AND PbOOF OF TITLX. 

8. Pee-emption, 

10 . Salb roB Ambbabs or Rbvmnum. 

11. Salb in BsicxmoN or Dmcbxb. 



TA11.B Of Bumma. 


ilB 


Mm lor iMA of witioo «ite a 4H of Ci?|| 

Proladttro Oodo. 

Ofdor groatbif to appool to Priry Oottooll. 
Ofdor of 8pem Jodfo •• to oottlomoiit of ronto. 
Order fofodnf loevo toeiHpeel Ui/mmA juntas. 

tmm wmATaa aov (» of xaoo)« 

Ondo Uaui Botoboo Aet (XVIl of 1876)« 

Glide Bout Aet (XIX of 1868 ). 

Oodo 8«b«Sirttleiiie&t Act (XXITI of 1808). 
Ownenliip. , 

PABOANASHXN WOMBM, 

PARDON. - 
PAR8IS. 

PABTZBS. 

1. Partibs to 8DIT8— 

(a) Brkamidars. 

(8) Exscutors 

{e) OOVBRKHRKT. 

id ) Husband and Witr. 

{f) Joint Family. 

if ) Landlord and Tbnant. 

( g ) Mortoaobs, Suits oonobriino— 

( k \ Partnbrships, Suits oonceunino— 
(I) Rrnt Suits, and Intbkvbnors in 

SUCH SUITS. 

(/) Rrvbbsionbrs. 

(i) Trusts, Suits rblatinu to - 

2. Suits by bomb or a class as abpkksbn- 

TATIVBS or CLASS. 

H. Adding parties to Suits— 

(a) Plaintiffs. 

( h ) Defendants. 

(r) Appellants 

(</) RE8i>ONDKNTS. 

4. Substitution of parties— 

(o) Plaintiffs. 

lb ) Judgment-debtors. 

(p) Bbspondbnts. 

PARTITION. 

I. Form of Partition. 

2. Bight to Partition— 

(<i) Partition of portion op property. 
8. Jurisdiction of Civil Court in Suits 
bbspectxno Partition. 

4. Mode of effecting Partition. 

6. Effect of Partition. 

6. HiSOBLLANEOUS CASKS. 

PARTNBRSBIP. 

PATBNT. 

PAUPBRSUIT. 

PewBeeof medel or.iiiiUtof7deoorRt{oii, 

pR^rment into Court 

Pedigree. 

PNNAL OODB (ACT XLV OF 1860). 

Feuel^. 

Peneione, Ooatnet for, by eovereign powers. 

PINSIONS ACT (ZZZn OF 1671). 

PenooRtijig Publie Senrejit 
Petiitou. 


PXiAlNT. * 

1. Form and OoimiNte ot Plahit*^ 

(e) Framb ot Suits ornerallt, 

(8) DBFlNDAim. 

Bproial oasrb. 

2. VRRIFIOATION AND SlONATURl, 

8. Vmendmiint or Plaint* 

4. Rrturn or Plaint. 

8. Rrjsotioh or PlaiIt. 

pImjdbb. 

1. Appointment and Appbaranor. 

2. Aotmoritt to bind Client. 

8 Bbmunbration. 

4. Privilbgbs of Plradbis. 

5. Purchase by Plbadbrs at Sale in ExRcr- 

TioN of Dbcrnb 

Pleedenhip BxRmineUoB. 

Pleadings. 

POLIOB AOT (7 OF 1861). 

Police Diariea 

POUON INOUIRT. 

Polioe-OAoer, Obstruction to— 

Poliop. 

POSSBSSION. 

I Bvidbnob of Title. 

2. Adverse Possession. 

POSSBSSION, ORDBR OF CRIMINAL 
COURT AS TO - 

1. Oases which Maoistbatb may dboidn as 

TO Possession. 

2. Decision or Magistrate as to Possession, 
8. Disputes as to right of way, water, AC. 

Power of Attorney. 

PRAOTICB. 

1. Civil Casbs— 

{a) OONIflSSIONaR FOR TAKING •AOOOUNTS. 
lb) COUNSBL. 

Ifl ) Fund in Court. 

Id ) INSPBOTION AND PRODUCmON OF 

Documents. 

{€) Intbrrogatoribs. 

(f ) Leave to Sue or Defend. 

(y) Letters of Administration. 

{ h ) Next friend. 

(i) Objections 

( i ) Pleader, Appearance of— 

(A) Bbmand. 

(0 Security for costs. 

2. Criminal Cases. 

PRB-BMPTION. 

1. Bight of pre-emption. 

2. CONSTBUOTION OF WaJ1B*UL*UBE. 

8. PUROBABE-MONEY. 

4. Loss OB Waiver of Bight. 

PRBSCRIPTION. 

1, Basements— 

{ a ) Houses and otur BuiLDiNOi. 

(8) Peivacy. 

(r) LlGUr AND AIR. ^ 

( d ) BIOUT TO water. 



fUEADIKOS. 




IMilOMlIiBfli* 

nUMOIFAXi A]Q> AOBHT. 

1. IdABiuYt D 9 tmmtAh . 

noKoaMtMmmmmrg *. * 

3« ttAsn»mo»to«jm. * 
i« I3ii0»4tta» (MrBuim. . 

wmnrATmjmjmm , mom ow ^ 
vaxnuKiMD ocmMomoAnov . 
Kuirr oounatu hiaotioi 

1. Aoxtatioir to Practiok. 

%, DAATH Of PAKTr Off lllOORO. 

8. flTAT OF PROOSXblMOA Iff IffDIA PXffSlffO 
Affral. 

4. QtIXilTlOffS OF FACT. 

5« OOllCUffllBffT JUDQMXffTF Off FACTS. 

8, Rl«MSARXffa. 

7, Com. 

ntoBAm 

). JcffiSDionov OF BirrxtoT Courts. 

8, OrrosiTioffTo. and Hbtogatioh of, Grakt« 
8. IBFFSCT of PttOBATB. 

IMbsti Ao4 (V of 1881). 

FEODUOTXON OF DOOTTMONTS. # 

PROMISBORT NOTB. 

1. AmaffMBffT OF, AMO Suits or, Promibsort 
Kotb. 

public bsmakds rboovbrt act 

(BINOAL ACT VH OF 1880). 

FUBLIO HBALTH, 0FFBN03B AF- 
FBOnKCh- 
rttbUoOfl^ 

PBl^klP^. 

Ptibito StrFADi, ObilnioUon to— 

PiiirQb«M«vion6F. 

PorobsMT iron Hicdoo Widow. 



Bmipt. 

Emipti for mi 

RlOnVBB. 

BJKKMlIXSAKCni VO XBIF PRAOB. 

i MaOISTBATB WITH POWBBS OF AFFBLLATB 
OOUIT. 

1 Lukxumooo of Bbhaok OF Pbaoi akd 
tnOBHOH. 

Eooord of rlFits. PobUoitloB of— > 

BodotBpUoB, BifBt of— 
lodOBiFtloii, Bolt for— 

www Moa TO moH ooxniT— 

cavil. 

BipnniUKni to moH oou&v- 
ooiiixirAX. OAsoa 

ti t a iw i mj 8.h8ri> )87^ 


BBOORBAE Of BXQH OODBiV. 

ATRBOBirr or— 

l^r<itrmr, Solo bj— 

EoFiitfBtioii. 

RBOISVaAViOH A0T (XH OF 1897). 
Roffnlotioiui modo iiiidor Slot. 83 Vioi, o. 8. 
J878-m. 

18$a»-.L 
8o*heoriDff. 
lUioooe, Deed of— 

BJBLIBF. 

RBLIOION, OFFBNOBS BBLAVXKO 
TO— 

EBLiGious oomsmmrr. 
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ABANDONMENT OF PART OF CLAIM. 

Set MuKBIF, JlTRIADICTION OP— 

[1. L. R. 10 Mad. 162 

See Plaikt— •Amendmrkt or Plaint. 

[I L. R, 10 Mad. 162 

ABATEMENT OF SUIT. 

1. SnitB. 

2. Appeals 

(1) SUITS. 

1.— Cm2 Procedure Cedr^ e. 301 — Tort^Mali^ \ 
eioMM proteeution^ svit for — Caute of aetutn^wrriral \ 
of , as Off at net heir of a deceased wrong^docr--‘Act 
XJI of 1855—“ Actio personalis moritur cum 
persond," application of^ The plaintiff sued to 
recover damages from the defeodunt’s father, 
Romdos, for wrongful arreot and maliciona pro- 
seoQtion. Daring the pendency of the suit 
Ramdas died, and the plaintiff HubsUtated the 
defendant as his heir and representative. The 
defendant contended that the suit abated. Both 
the lower Courts disallowed the defendant’s con- 
tention and awarded damages to the plaintiff, 
to be recovered from the estate of the deceased. 
On appeal by the defendant to the High Court, 
Held^ reversing the decision of the lower Courts, 
that the suit abated on the death of Ramdas, his 
estate having derived no benefit, but. on the other 
hand, suffer^ loss, in oonseqnence of his wrong- 
doing, It was contended for the plaintiff that 
Aet XII of 1855 gave the plaintiff a right to 
eontinoe his suit against the heir of Ilaradss. 
Hrld^ tiiat Act ZII of 1855 did not apply to a 
snitt sooh as this, brought originally against the 
wrong-doer himself, and only snbseqnently sought 
to be eontinned against his heir. Phillips v. 
Bawfvap^ L. R, 24 Cb. D. 459, followed, Harioas 
Ramoas V. Ramdas Matbumadas. 

[L L. H. 13 Bom. 677 


ABATEMENT OF 

(2) APPEALS. 

2.— *9si7 to recover share of Joint family pro* 
petty sold in exeentumof decree— * Death of plain* 
tiff ‘respondent — Survival of right to #«<'.! In a 
suit for the recovery of a share of ancestral family 
property which had l>eQn sold iu execution of a 
mon*»y*decrce for a debt contracted by the plain* 
tiff’s grandfather, the plaintiff obtained a decree 
in the lower Appellate Court, from whinh the 
defendant appealed to the High Court. While the 
appeal was Ending the plaintiff died, and, on her 
application, his widow was made res(K>ndent in his 
place. At the hearing of the appeal, the appellant 
contended that upon the plaintiff's death, tlie 
right to sue did not survive, and the appeal snould 
therefore be decreed by the suit being dismissed. 
Iltld by the Full Bench that, judgment having 
been obtained before the plaintiff’s death, the 
benefit of the judgment, or the right to sue. would 
survive to his legal representative, though whether 
the deceased plaintiffs representative oonld en- 
force the whole of the judgment in this case was 
a different matter. Phillips v. Homfray, L. R. 
24 Ch. D. 489, and Padarath Singh v. Raja Ram, 
I. L. R 4 All. 285. referred to. When a person 
desires to be added as snob representative upon 
the death of a plaintiff after judgment, he mast 
satisfy the Court that he is the proper person to 
be BO added, Muhammad Husain r. Khubhalo. 

[I. L. R. 9 All. 131 

S —f it il Procedure CodCf ss. 858, 682.— Deaf 5 
of plaintiff^respondent—ApfUication hy defend^ 
ants-appellanU for substitution^ Applifiatian 
presented after the. 1st July 1888— 2 Ptoeedure 
Code. Amendment Aet ( V/7 of 1888), ##. 58, 68— 
Limitation Aet {XV of 1877), sehAt, Xo, 1750,] 
The pUintiff-respondent in an appeal pending 
before the High Court died on the 17th Ssptemher 
1885. Subsequently D applied to the High Court 
to be brought on the record* as legal representa- 
tive of thedeoeased. On the 15th April 1886 he 
waa referred to a regular suit to eetobiieh bis ti^ 

1 



( 8 ) 0XOB8T OF OASIS. ( 4 ) 


ABATEMENT OF 

( 2 ) kVVZkV^vncluded. • 

as Atioh r«pr6MnUil?e, and on the 2fith Febrnary 
1887 «ncb init waa diimiftaad. On the 8th 
Fobrnarv 1886 the defendant»>appellante applied 
to the High Court for iudgment ;*but the sppUoa- 
tion wai dlimiMed under the deeiiion of the Fall 
Bench In Ckmutal f)a$ v. Jagdamha ProMad^ 
h L. R. 10 All. 260. On 24th July 188d«they 
applied to the High Court to bring certaia persona 
upon the record as the legal representatives of the 
deoeased plaintiffs respondent Helds that the ap- 
plication having been made snbseqnent to the 1st 
Jnly 1888, when the Civil Procedure Code Amend- 
ment Act (VII of 1888) came into force, and being 
an entirely fresh application not in continuation 
of any former proceedings between the same 
parties, must be nealt with under that Act and not 
under the Civil Procedure Code as it stood before 
the amendment ; and that as it was made more 
than six mouths after the death of the deceased 
plaintiff-respondent, the appeal abated, i«nth re- 
ference to s. MS of the Code and Art. 17RC of the 
Limitation Act (XV of 1877) IJdd also, that the 
petitioners had not shown “ sufficient cause ** 
within the meaning of s, 368 of the Code for not 
making the application within the prescribed 
period Pam JUian Mai v. Vhand Mai, I. L, U. 
10 All. 587, referred to. CllAJMAL Dam r, Jau- 
DAMBA PBASAD. 

[1. L. R. n All. 408 

ABKARl AOT 

Sfv Mabraa Abkari Act. 

See Bombay Abkari Act. 

AB8EN0E FROM BRITISH INDIA. 

See Limitation Act, 1877, 8 13. 

[I. L. R, 14 Calo. 457 

ABWAB8. 

See Obam. 

fl.L R 150alo.828 
[h, R. 16 I. A. 162 ; I. L R, 17 Calo, 171 

AOOOMPLIOE. 

Sr0 CHAROB to JlTRY—MlAniRKCTION. 

[1. L. R. 12 Mad. 196 

•^Eeidenee^Corrohi*ratim-^Jet 1 </I872, 13.3, 1 
Per Edok, 0. J.— Altliough. as a general rule, it 
would be most unsafe to convict an accused person 
ou the uncorroborated evidence of an accomplice, 
such evidence must, like that of any other wit- 
nets, be considered and weighed by the Judge, 
who, in doing so, should not overlook the position 
in which the acoompHoe at the time of giving his 
evidence may stand, and the motives which he 
may hare for stating what Is false. If the Judge, 
aft^ making due ^Ibwance for these consider- 
atioiis and the probabilities of the story, oomes to 
the ooadnekm that the evidence of the aooompUoe, 


AOOOMPLICE-coacltuf^d. 

• 

although uncorroborated, is true, and the evi- 
dence, if believed, establish^ the guilt of the 
prisoner, it is his duty to convict. Peg. v. Bavut^ 
mini Padayaehif I. L. E. 1 Mad. .394, Empree* v. 
Uardea Da 0 *,tWeekly NoteSs All. 1884, p. 286, 
and Queen- Em pr CM v. Ram Saran^ I. L. B, 
8 All. 306, referred to. Queen- Empress v. Ram 
Saran^l. L. R. 8 All. 306, explained and distin- 
guish^ by Straight, J. Per Brodhubst, J,, 
eontra —Observations as to the necessity of corro- 
boration in material particulars of the evidence 
of accomplice witnesses. Queen-Empress v. Ram 
Stiran, 1. L. R 8 All. 306, Queen v. Ramsadoy 
(%aekerbatty, 20 W. R. Cr. 19, and Reg, v. Rudhu 
Aankiif I. L. R. 1 Bom. 47.5, referred to. Per 
Eikie. C. j., and Straight, J.— Every case as it 
arises must be decided ou its own facts, and not 
ou supposed analogies to other cases. Queen- 
Emtheah r. Gobakduan. 

[I. L. R. 9 All. 528 

ACCOUNT. 

S*e Copyright. 

[I. L. R 13 Bom. 358 

—Aeeount stated — II y pot hee at ion-hond for the 
a mou nt d ue-— Ohlujo rpreevnt i ny rey Istrat ion of bond 
by denying exceuf ion -‘Suit on aeronnt statedA The 
plaintiff sutsl (i) for registration of a hypotneca- 
tioii-bood executed by the defendant ; (ii) in the 
alternative, for recovery of the amount of the 
bond upQu an account stated. The defendant 
denied execution of the bond and that she had 
had any denliugs or stated any account with the 
plaintiff. The Courts below disallowed the first 
claim OB barred by liiTiitation. and disallowed the 
second on the ground that the bond had effected 
a novation of the contract implied by the state- 
ment of accounts, ffrld, that this decision was 
wrong, and that the plaintiff was entitled to 
sue upon the account stated. Sardar Kuar v, 
(%indraieatis 1. L, R. 4 AH 330, distinguished. 
Kiam-ud-gin r. Rajjo. 

ri. L. R. 11 AU. 13 

ACCOUNT, SUIT FOR. 

See APPEAL-BoMBAY ACTA— BOMBAY 
Civil Courts Act (XIV of 1869). 
ss. 8 and 26. 

[1. L. R. 12 Bom. 675 

See Limitation Act, 1877, Art. 89. 

[1. L. R. 14 Calo. 147 

See Partnership. 

[1. L. R. 9 All. 120 

[1. L. R. 12 Bom. 335 
S/e Plaint— Form and Contents of 
Plaint— Frame of Suits oenke- 

ALLY. 

[1. L. R. 12 Bom. 675 

See Valuation of Suit- Suits. 

[1. L. R. 12 Bom. 676 
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AOOOUHT» SUIT rOU^ontluM. 

• 

V^Primeipai and Ageni^Snii bg prinHpai far 
an a^mnt^ Object tf a decree for an aeeeunt at 
iUtinguithod frotn a deeree made upon the hearing 
— CotUA A oootiiiaed aireney, or onploTment m 
dewftn, for the purpoee of drawings and expend- 
ing the mon^ of a principal, reeulted in a enit 
bj the latter, who alleged that more had been 
drawn than expended for him, and that a mieoifio 
enm, or balance, stood against the defendant, 
having been misappropriated by him. The prin- 
cipal claimed also any further sum that might 
be proved to be payable. The dewan having 
denied the reoeipt of the money and any kind 
of aooountabilitv, it was found ajj^nst him that 
the relation of agency existed between the 
parties. But, on the ground that it was im- 
possible to decide, upon the evidence adduced at 
the hearing, how much of the principars money 
was unaooounted for, though the attempt had 
been made to prove a balance due, the Appellate 
Court dismiss^ the suit. Held^ that such a suit 
was essentially one for an account, and that the 
Courts below should have followed the regular 
course, v/r., to order an account to be taken of the 
defendant's dealings with plaintiff 's money. This 
was without any expression of opinion that, in a 
suit for an account, an issue may not be raised, at 
the outset, so clearly as to be ready for decision. 
But the general rule being the other way, this suit 
was an example of it. UOBBINATH Bai r. Krish- 
na Khmab Bakshi. 

[I. L. R. 14 Oalo. 147 ; L. B. 13 1. A. 123 

Impeachment of acemnU on ground of f rand 
— Mode of proof— Re-opening of arcountnA Where 
accounts are impeach^ on the ground of fraud, 
two or three instances of particular items, which 
can be taken as false and fraudulent, must be 
brought to the notice of the Court before it can 
be called upon to order the accounts to be re- 
opened from the first. WilUamfnm v. Rarbovr, 
L. R. 9 Cb. D. 629 followed. Boo Jinatboo v 
Sba Naoab Valab Kanji. 

[1. L. R. 11 Bom. 78 


ACKIOUNTS— Mntual Aooonnts. 

See Cases unoeb Limitation Act, 1877, 
Abt. 86. 

Proof of PalBity of. 

See FRAim— W hat constitutes Fbaud 
AND Pfioop or Fbaud. 

[I. L. R. 11 Bom. 78 

AOOUMULATIONS. 

Sec Hindu Law— Widow—Powkb op 
Widow—Powkb op Disposition 
OB Aubnation. 

[L L. R. 14 Oalo. 861 
[I, L.B. 16 Oalo. 674 


AOKNOWLXBOICSKT. 

tSee Oabbs uhdeb Limitatioh Aer, I8n» 
s. 19. 

See MarOMBDAN Law — ACBWOWilDO* * 
ment. 

• See StaIWp Act, 1S79, 8eh. I, Art 1. 

* [I.L.R.l60iaaia8 

AOfttTIESOENOE. 

See DeRKAN AaRlOULTUBISTS’ EbUBP 
Act (XVII op 1879), s. 20. 

[I. L. R. 18 Bom, 326 

See Estoppel— Estoppel BY Deeds AND 
oTiiKB Documents, 

[I L R. 10 Mad. 279 

Sir Guardian— Ratification 

[1. L. R. 10 Kad. 272 

Sir Jurisdiction— Question of Juris- 
Dum ON —C onsent op Parties 
and Waiver op Jurisdiction, 

[I. L R. n Bom. 153 

See Pre-emption— Right op Pbb-smp« 

TION. 

[I. L. R. 9 All. 234 

\.--Ah*enee of protenf — Suit for remoeal ofbvildo 
ing — OhetructioH to right of wiy.] In a suit for 
the removal of a building which the defendants 
harl ereotml. aud which was an obstruction to the 
plaintiffs’ right to use a courtyard adjoining thsir 
resitlences, it apt)earcd that the land on which the 
building sUhhI did not belong to either party, but 
that all the inhabitants of the mohuUa had from 
time iminomoriul exercised a right of way over 
it to aud from their houHes. UeUl, that there was 
no principle of acquiesoeuoe involved in the case, 
inasmuch as there was no evidimoe that the 
plaintiffs had given their actual consent to the 
building, and the only evidence of their aoauies- 
ceuce could be that they did not immediately 
protest, and the (lefendants must have known 
that they were building upon a courtyard which 
their neighbours lit^ a right to use. Uda 
Regam v Imam-vd-din^ I, L, R, 1 All. 82, and 
Ramtden v, J>yMn, L. R 1 H. L. 129, referred to. 
Fatehyab Khan r. Muhammad Yusup. Mo- 
hammed Yusuf r. Fatehyab Khan. 

[I L. R 9 All. 434 

2.-^Ratifieaiio% of tramfer of propeHy,'] A 
solebnama in 1847, to which were parties the sons, 
daughters, and widow of a deoeased Muham- 
madan proprietor, transferred the shares of two 
minor daughters in their father’s estate, having 
been executed by their mother, the widow, on 
their behalf. On the question whether the 
solebnama should be set aside, at the instaooe of 
the two dsughters, on the ground of ite having 
been beyond th^r mother*! power to bind Oiem, 
and of the instrunienU having befin prejndloial 
to their interests, the eridenoe ehowed that it 
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AOQniESOENOE~««iMi;iu{e<i. 

t 

had baen acted on and followed by jKMaenBion. 
and that the danghtera had, after attaining full 
age, allowed a lengthened period of twenty jeara 
to elapee withont taking procoeiingt to diepnte 
it. IU14^ that, if the mother had exoeedid her 
powers in ezeoutihg the sot^nama on their 
behalf, and if ther might, at one time, hare had 
it set aside, their long aoqniescence was soffitient 
to show ratiiloation of the transaction ; Vnd i«be 
solehnama was upheld. Mahoiieo Abdul Kadib 
r. Amtal Karim Baku. 

[I. L. H. 16 Oalo. 16 ; L. R. 15 1. A. 220 

hy Conditional mle^ 
—Aoqniescence in a mortgage by conditional sale 
does not involve relinquishment of the right of 
pre*emption upon the co'iditional sale eventually 
mwoming absolute. Ajaid Nath r. Mathuba 
Frasap. 

[I. L. R. 11 All. 164 

4 . — Malabar kanam— ‘Chany o in charortrr of 
la ltd — Pa$ii rr aeq u incencf of I audio rd — k^topprl 
•^Computation for improremenU by truant.'] 
Land was demised on kanam for wet cultivation. 
The domiaee changed the charaoter of the holding 
by making various improvements which were 
held to bo inconsistent with the purpose for which 
the land was demised. On a finding that tho 
landlopl had stcKsl by while tho character of tho 
holding was being changed and had thereby caus- 
ed a ^Uef that the change had his approval ; 
lirld^ on second appeal, that the domiaee was en- 
titled to compensation for his improvements on 
redemption of the kanam. Ilawtdm v. Jhjton, 
L. B. 1 U. L. 129, followed. Kunhammkd r. 
Narayanan Mussad. 

[X L. R. 12 Mad. 320 

See llAVl Yahiiah r. Mathioskn, I. L, B. 12 
Maul., 323 note, where, luiwever, it was held that 
the latidlortl had not acquiesced in some of the 
improvements, and oompeusatiou was therefore 
refused for them, though the tenant was permit- 
t^ to remove those for which no compensation 
was allowed. 

AOQUXTTAL. 

Ncc Brvimon — Criminal Cases — Ac- 
quittals. 

[1. L. R. 6 AU. 134 


AOT, 1841-XIX, 8. 3. 

See SurRRINTENPBNCE OF HlOH OOURT 
—Civil FuocancRE Code, 1882, 
s. 622. 

[I. L. R. 10 Mad. 68 
[I. L R. 12 Mad. 341 

, 1848~V. 

Sif Slavery. 

[I. L. R. 10 Mad. 376 

, 1846-1, 8. 6. 

Pleader— Bemuneiation. 

[l.L.R.12Bom. 567 


AOT, 1847— IX, 88. 6, ^Aueimtmt of re- 
formed land after J)ilumati(m,^Aet IX qy 1847, tt, 
1, 6, 7, and 9, Uffeet of^urUdietion vf Board of 
ItiWiuef Its extent-^ Civil Courts Power of-^ 
Survey Mapt, their evidentiary value. Where, on 
inspection of aisurvey map, and after its compari- 
son with a former ikah map, the Board of Beve- 
nue assessed certain land as alluvial increment, 
whioh^owever, the Civil Court, in a suit against 
the or^r of the Board, found upon further evi- 
deuce to be a re-formation on the original site of 
a permanently-settled estate, in respect whereof 
the plaintiff had all along paid revenue without 
abatement ; Held, that the land was not liable to 
fresh assessment, under the provisions of s. 6 of 
Act IX of 1847. nor was the comparison of the two 
maps by the Itevenne Officer conclusive on the 
question of addition to the estate. Surat SundaH 
J)rbi V. 7'hr Secretary of iSY«/6', I. L. U. 11 Calc. 
790, partially overruled; Held also (MliTSB, J., 
dUurntiny), that the order of the Board of ‘Beve- 
iiuo fixing tho land with liability to asseasmeut 
W'AS not final, and could be set aside by the Civil 
Oourt as ultra rirrt—Hruuin. Ham Jeioan Sinyh v, 
'Die Collector of Shahahad, 18 W. R. 64 ; Ham 
Jrwan Singh v. The Collector of Shahabad, 19 
W. H. 1 27, overruled : Hrld^ by the majority of the 
Full Bench, that the language of s. 9 was not such 
as would prohibit tho present suit ; and, unless the 
meaning were clear, its operation should be 
limited to suits for damages on account of any- 
thing done in good faith ; for instance, in a case 
of ouster uuder s. 7 — Tlu‘ <\illrctor of Moorthed^ 
abad v. Hoy Hhunput Singh^ 16 B. L. B. 49, 
approved — Held (MiTTEii, J., dittentiHg)^ — Sec- 
tion 1 of Act IX of 1847 repealed everything 
ill the Regulations which enacted by what 
I officers and how the question of liability to 
asseasmeut should be trie<l, and therefore 
took away from Collectors aud Boards of 
Revenue the power of giving any binding 
decision on the point : Held also (MlTTKE, J., 
dUnentiiig), that the effect of the words ** shall 
be final"' in s. 6 was to make the assessment final 
in every case in which there was jurisdiction to 
assess, hut to leave it opeu to the Civil Courts to 
inquire iu each case whether there was such 
jurisdiction, or whether the lands assessed were 
liable to assessment. Per Mitteb, J.— Section 
I has not abolished the judicial functions of the 
Revenue authorities under Regulation 11 of 
1819 ; all that has been abolished by that section 
are the trihnuals oonsUtoted by Regulation III 
of 1828. Per MlTTKE. J. — ^The prooeedinga of 
the Revenue authorities under a. 6 embrace au 
inquiry upon two questions, n's. , the question of 
the lis^ility to assessment, and the rate of asseti- 
ment, and uuder the express wording of the 
section the finality attaohea to the whole order 
of the Sadder Boa^ of Bevenne. Fabakidan- 
NissA Beoum r. Secretary or State for India 
IN Council. 


[1. L. R. 14 Oslo. 67 


AOT, 1847-XX, a 12. 


Ste COFYBIQHT. 


[I. L. R. 13 Bom. 868 
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ACT, lS48-ZTni. 

• 80e Nawab of Sukat* 

[1. L. R 12 Bom. 496 

, 1860-XXI. 

See Hiin>u Law — Ixebbitancr — 
OivKSTiKa or Exclusion fbox 
AND FoRFKITUBE OP INHERIT- 
ANCB— Outcasts. 

[I. L. B. 11*AU. 100 

, 188 a-XI. 

See Bombay Revenue Jurisdigtiok 
Rent Act X of 1876, s. 4. Prov. k. 
[I. L. R. 13 Bom. 442 
See JuBiSDicnoN or Civil Court- 
Rent AND Revenue Suits, Bom- 
bay. 

[I. L. R. 13 Bom. 442 

— Attachment under. 

See Limitation Act, 1877 , Art. 144 . 

[I. L. R. 11 Bom. 222 

,1865 -XII. 

St*e Abatement ok Suit— Suits. 

[I. L. R. 13 Bom. 677 
See Right op Suit— Survival or 
Right. 

[I. L R 13 Bom. 677 

, 1856-XXVIII. 

See Hindu Law— Usury. 

[I. L. R. 14 Calo. 781 

Sec I.sterest.— Stipulations amount- 
ing TO Penalties ok otherwise. 

[I. L. R, 14 Calo. 248 

, 1866-XV, 8. 2. 

See Hindu Law— Widow — Disquali- 
fication— Remarriage. 

[I L. R. 11 Bom 119 
[I. L. R. 11 All. 330 

, 1868-XXXV. 

See Lunatic. 

[I. L. R. 13 Bom. 656 

, 1868-XL, a. 3. 

l.^Ouarduin— ’Minority by mirmr^Cer- 
ti^ate of adminUtration^l IVfaenever an applica- 
tion is made for the appointment of a guardian 
under Act XL of 1856. and an order is passed ap- 
pointing a person to be guardian of the minor, 
even though no certificate be taken oat by the 
person so appointed, the minor becomes a ward 
of Court, and the period of bis minority is 
extended to 21 years. Stephen ▼. StephcHf 1. L. B. 
8 Calo. 714 ; Stephen v, Stephen, I, L. R. d 
Calc. 901 , dissented from ; Chunee Mul Johory v. 
Br<yo Nath Roy Chowdhry, I, L. R. 8 <5alo. 
967, followed. QlBtSB Ch UNDER Chowduby r. 
Abdul Selam. 


ACT, 1858— XL, a, B'^pnelnM, 

X-’aPertnietitm toene. Proof .1 AlthORfhiha 
proper and regular manner of giving penmadon 
to one on behalf of a minor is by an order reoorded 
in the order-sheet, there is, ueverthelesi, nothing 
in uatnre^f the sanction provid^ by s. 8 of 
Act aL of 16o8 which takes it out of the general 
rule of evident) that sanction may be provM by 
express words or by implication. Ru aba Perbuad 
KAan^c. The Secretary op State for India. 

[I. L R. 14 Oalo. 159 

3. — Suit on behalf of minor — PermiMion to retat’ 
ire toeue^ Proof of’~Cirit Proredure Code, ex 440, 
578.] In a suit conducted on l>ohalf of a minor by a 
relative, the abseuuo of the oertifioate of guardian - 
ship required by s H of the Bengal Minors Act 
(XL of 1858) is not a fatal defect ; and the fact 
of the Court allowing such a suit to proceed must 
bo taken os implying that the necessary permis- 
sion has been given. Even if suuh permission has 
not, in fact, been given, the irregularity is 
covered by s 578 of the Civil Procedure Co<Ie. 
Jthaha Prrxhod Khan V The See ret ary tf State for 
India in ( ounei I, I L. H. II Oalo. 159, followed. 
PaRMBSUAR DASS r. BeLA. 

[I. L. R. 9 AIL 508 

4. — AJfrr/ of order for a eertifeate of 
ynardiannhip-^duardian.'] Held, that, according 
to the true oonstructiou of Act XL of 1858. 
a person who has obtained au order for a oortifleate 
thcreuudor is a properly constituted guardian, 
notwithstanding that no formal certificate in 
piirHUfince of such order has been obtained. 
MuGNIUAMMarWARI r.CUKSAiJAlNUND. LlAKUT 
HoSHEIN t\ OUIIHAIIAI NUND. 

[L. R. 16 1. A. 195 
[I. L. R. 17 Oalo. 346 

ACT, 1858-XL, s. 18. 

X.--- Guardian and viittor’’-’Mortyage by eertiti’ 
rated guardian v'ithont xanetion of Dietrirt 
Court — Mortgage money applied partly to benefit 
of minor'* extatr — Suit by minor to net aeido the 
mortgage — Contract Act {IX of 1872), f, 65, j S. 18 
of the IJengnl Minors Act (XL of 1858) does not 
imply that a sale or mortgage or a leaso for more 
than five years, executed by a certificated guardian 
withont sanction of the Civil Court, is illegal 
and void ab initio ; but the proviso means that 
in the absence of such sanction the certificated 
guardian, who otherwise would have all the 
powers which the minor would hove if he wore 
of age, shall be relegated to the [Kisition whieb 
be would occupy if be had been granted no 
certificate at ail. If any one cbooses to take a 
mortgage or a lease for a term exceeding five 
years under these circumstances, the transaction 
is on the basis of no certificate having been 
granted. In a suit brought by the guardian 
of a Hubamma^lan minor for a declaration that 
a mortgage deed exeonted by the minor^s mother 
was null and void to the extent >of the minor *« 
share and for partition and possession of snch 
share, it wM found that a considerable proportion 


[I. L. R. 14 Oalo. 55 



( n ) 


DIGBBT OF OASBB. 


( 12 ) 


ACT, 1858-aiX» 8. IS^mtinMed. 

of the mooeje recelred by the mort^eiifbr bed 
been eppUei for the benefit of the minor’s estate 
by discharginff inoambranoes imposed on it by 
his deoeased father. It appeared that, at the 
time of the mortgage, the mothei held accerti- 
floate of gnardiansbip under tb% Bengal Minors 
Aet, and that she had not obtained from the Civil 
Court any order sanctioning the mortgage n|ider 
a, 18 of that Act. IMdt that the oi^ssion to 
obtain snoh sanction did not make the mortgage 
illegal or void ab initio, but relogate4l the parties 
to the position in wliich they would have been 
if no oertlfioaie had been granted, i. that of 
atransoction by a Muhammadan mother affect* 
Ittgto mortgage the property of her minor son, 
with whose estate sht) had no power to interfere. 
Held, that this fell within the class of cases in 
whioh it has been decided that if a person sells 
or mortgages another's property, haring no logal 
or equitable right to do so, and that other bene* 
fits by the transaction, the latter cannot have it 
set aside without making restitution to the person 
whose money has been applied for the benefit of 
the eetate /fold, that even if mortgages execut- 
ed by a certificate guardian without the sanction 
required by s. 18 of the Bengal Minors Act 
were void, the section did not make them illegal ; 
and, with referenoe to s. 85 of the Contract Act, 
the plaintiff could not obtain a decree for a 
declaration that the mortgage was ino|>orative as 
against his share, except ou condition of his 
making restitntion to the extent of any moneys 
advanced by the defendant under the mortgage 
deed which nad gone to the benefit of the plain* 
tiff'e estate, or had been expended on his main- 
tenance, education, or marriage. Manji Ram v. 
Tatm Singh, 1. L, It. 8 All 852 distinguished ; 
Sarnt Chundvr V, Rajhinnen Mooki'rjvo, 15 B. L. R. 
880 ; /Visa v. Sadik Ilo^xein, 7 N. W. 201 ; 
St$hro Ram v, Mahomod Ahdiwl Rahman, G N. W. 
388; Hnmir Sin^h v. fiakia, I. L. R. 1 All, 67, 
and OnUhrrr Khan v. Nauhvy Khan^ Weokly 
Jhfotet, All. 1881, p. 16, referred to, Oibuaj 
Baxusb r. Hamid Ali. 

[I.L. R.9 AU.340 

18,— fVrr#/lVaf«f gnardian^ Rawer of, to 
§tan$ (fnauthorierd trane/er, Kjfeet af,^ A 

lease for a term of twelve years, but renewable at 
the pergnnnah rate and transferable in its charao- 
lar, granted bv a oertifioated guardian without the 
authority of the Oonrt, is void ah initio, and will, 
therefore, not avail tho leesee, even for the period 
ol five yws for which snoh guardian is at liberty 
to grant the lease. Held accordingly, that in 
the case of vsmf # property, whether such a lease 
waa exeonted by the guardian conjointly with the 
oo^arers of the minor, or sepan^ely, the minor 
waa entitled to eject the lessee as trespasser in 
raapeet of his own abate without making his 
QO*thar«ra parties to the snit. ifnare, whether 
enoh a lease muted by a oertifioatod guardian 
conjointly with the oo^arera of a minor, and 
Ihna creating one and the same tenancy, is not 
aleo void as against tho oo*sharors. RM also, 
that a transfer made by a person in the oapadty 


AOT, 1888— XL, S. 16-^oneluded, ^ 

of a oertifioated guardian before the act^ iasne 
of the certificate, but after the orders for its 
issue have been made in his favour, and after his 
recognition as a certificated guardian, is a trans- 
fer within s. 18 of AotXL of 1858. Habbndba 
N4BA1N Singh Ohowdhby e. Moban. 

[1. L. R. 16 Oalc. 40 

3.— a. Leant' granted by guardian of minor' 9 

property far term exceeding jive yean without eanc^ 
tion of Court, Effect ofj] A lease granted by a 
guardian of minor’s property who baa obtained a 
certificate under Act XL of 1868 for a term 
exceeding five years without the sanction required 
by B. 18 of that Act is invalid. Bhupendbo Na- 
RAYAN DUTT V , NtMYB CHAKD MONDUL. 

[I. L. R. 15 Oalo. 627 

ACT, 1868~XL, s. 28, 

See Appeal— Acts— Act XL op 1868. 

[1. L. R. 14 Oalo. 351 

See Burhah Courts Act XVII of 1876, 
SB. 42, 25. 

[1. L. R. 14 Oalo. 351 

, 1868-XL, s. 53. 

See Salk for Arueabs of Revenue- 
Incumbrances— Act XI op 1869. 

[I. L. R. 16 Oalo. 350 

,1858-XL,b 54. 

Ste Mortgaok—Sale of Mortgaged 
Feopebty— Purchasers. 

[I. L. R. 5 Oalo. 546 

See Sale for Arrears of Revenue — 
Incumbrancbs—Act XI of 1869. 

ri. L. R. 14 Oalo 109 

, 1869-XI, s. 9. 

See Co-sHAREBs— G eneral Rights in 
Joint Pbopkety, 

[I. L. R. 14 Oalo. 809 
, 1859-XI, 88. 13, 14. 

See Hortoaoe— Sale of Mortgaged 
Fropsbty— Purchasers. 

[I. L. R. 15 Oalo. 546 

, 1859-XI, 8. 33. 

See Public Demands Esoovsby Acti 

S.3. 

[I.L.R. 14 Galo.l 

, 1859-.XI, 8. 36 

See Bekami Tbansaction— Civil Pbo* 
OEDUBE Code, 1882, 8. 817. 

[I. L. R. 14 Gala 583 

, 1859-XI, 8. 37. 

Ste Onus Frobandi— Sale FOB Abeeabs 
of Bevenub. 

^ [I. L. R, 15 Oalo. 655 
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AOT< 1869-OCI, 8. 

* See GUluc foe JUmKAES of Revekue-- 
Xnoumbeances— Act XI of 1869. 

[I.L.R. 14 Oalo.440 
{1. JL. fi. 16 Oalo. 360 

, 1869-XI, 8. 62. 

See Sale fob Aebbabs of Revenue— 
Incumbbakcss. • 

[1. L. R. 14 Oalo. 404 

See Sale for Arrears of Revenue- 
Protecteo Tenures. 

[1. L R. 14 Oalo. 440 

— , 1869— XIII — Juri^(dic1 ioA^B r (• arh of 

contract to labour in foreign territory ] T, baving 
received ad advance of monej from fr, contracted 
to labour for him in foreign territory. Ilaving 
broken the contract, V wa« prosecuted under Act 
XIII of 1859, ordered to repay, and sentenced to 
imprisonment in default : Held, that the order 
wae illegal. Gregory r Vadakahi Kanoani. 

LI. L. R. 10 Mad. 21 

, 1869-XIII, 8. 2 --Limitation Act, 1877. 

Art. 120. — riaitn to recover an advance."] Act XIII 
of 1859 being a penal enactment) the Limitation 
Aot(Sch. II, Art. 120) is no bar to a claim under 
s. 2 to recover an advance made to a labourer. 
In re Kittu. 

[1. L. R. 11 Mad. 332 

,1869-XIII, 8. 2 and Preamble-^ Wilful 

breach of contract— (\aMtruct ion of Statute -Pre- 
amhlCy Construction of— Summary trial — Criminal 
Procedure Code, s, 260.] Offences under s 2 of Act 
XIII of lvS59 are triable summarily under s 260 of 
the Criminal Procedure Code The offence made 
punishable by s. 2 of Act XllI of 1859 is the wilful 
and without lawful and reasonable excuse neglect- 
ing or refusing to perform the contract entered 
into by persons whom the Act concerns. Notwith- 
standing the preamble of the Act, it is not neces- 
sary to prove that a breach of contract is fraudu- 
lent in order to sustain a conviction under s. 2. 
Taradots Bhuttacharjee v. Bhaloo Sheikh, 8 W. U. 
Cr. 69) dissented from. Where the enacting sec- 
tions of a statute are clear, the terms of the pre- 
amble cannot be called in aid to restrict their 
operation, or to cut them down. Queen-En press 
T. iNDARJIT. 

[1. L. R 11. All. 262 

ACT, 1869-XV. 

See Cases undeb Patent. 

, 1860-XXVII. 

See Cases under Certificate of Admi- 
nistration. 

, 1860-XXVUI. 

See Madbab Boundary Act. 

,1800-xxvin. 

See Minor— Representation of Minor 
IN Suits. 

[1. L. R. U Mad. 309 


▲OT. IMQ.-TCXVlll-iviuttdnt. * 

• 8rr Res JudicatA — PARTIES — SAME 

Parties or their Representa- 
tives. 

[X 11 Mad. 800 

— r-, isei^v. 

See ^LICB Act, 

, 18e3-XX 

• See Right OF Suit— Charities. 

[1. L. R 10 AIL 18 

, 1863-XX. 

Sec Valuation of Suits— Suits. 

[I. L. R 11 Mad. 148) 149 note 

, 1863- XX. 88 3, 4, 11. VSt^Snit by 

member of a temple committee — Burden of proof— 
Form of decree.] Suit by tho members of a temple 
committee appointed under Act XX of 1863 
against one claiming to bo the hereditary trustee 
of a lliudu temple for possession of certain 
temple prot>crty. for a declaration of their right 
to receive certain annual dues and for a perMtual 
injunction restraining defendant from interfering 
with these dues ; Held, the burden of proving 
that tho temple was of the class mentioned in s. 3 
of Act XX of 1863 ley on tho plaintiffs. On its 
appearing that the defendants' ancestor was not 
the founder of the temple, but was appointed 
trusUto V>y the Government, as also were his 
successors in the office of trustee, of whom all 
wore not members of his family : ifcld, (I) the 
plaintiffs were entitled to a decree declaring tho 
temple in dispute to be of the class mentioned in 
Act XX of 1868, H. .'I, and, ns such, subject to their 
jurisdiction ; (2) tho plaintiffs were not entitled 
under Act XX of 1H63, ss, 14, 1 and 12, to bo put 
in iKMisession of the proi^erty of the temple nor in 
receipt of its income. Fondukanga v. Nagappa. 

[1. L. R. 12 Mad. 366 

ACT, 1863-XX, B, 10. 

Sec Appeal— Actb— Act XX of 1863. 

[I. L. R. U Mad. 26 

, 1863-XX, H. 18. 

Sir APPF.AL— AcrTB— Act XX of 186.3. 

[I. L. R. 10 Mad. 98, 98 note 

Sir Superintendence op IIioii Court 
-—Civil Procedubb Code, 1883, 
S.622. 

[I. L. R. 10 Mad. 98, 98 note 
— — , 1863— XX, g. iS^Sanction to euU—Suit 
brought different from, the suit •anctionod^^Bijee^ 
tian of plaint.] A and B, being worshippers at 
a Hindu temple, obtained sanction under s. 18 of 
tho Religrious Endowments Act to sue for the 
removal of the managers of tho temple on the 
ground of breach of trust and for damages. A 
and B sued to remove the managers, but claimed 
no damages in their plaint : that, as the 

suit instituted differed from the oner for which 
sanction was given, the plant. was properly re« 
iocted. Sbinivaba r. Vemeata. 

[I. L, B. U Mad. 148 
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ACT. 1864-XX. 

See GUASniiXp^lHTTIM AKDPol^KliS OF 

Guabduks 

[I. L. R. 12 Bom. 686 

See Oasm ovdbr 6fiifo»*CA8B8 irvoEa 
BoMBAT MlMOa'MCT. 

, 1866-X. ’ 

See SUOOBSBIOK Act. • 

. 1865--XI, B8. 2. 6, 12, 21. 

Set Bubobpibate Judge, Jubisdictiok 

OF. 

[I. L. R. 12 Bom. 486 

, 1866-XI, 8. 6. 

S 4 >e Ci^8B8 UNDER fiMALL CAUSE COURT— 

Mofuhsil— Jurisdiction. 
iSir Cases under Special or Second 
Appeal— Small Cause Court- 
Suits. 

, 1865-XV. 

See High Court, Jurisdiction op- 
Hiou Court, Bombay— Civil. 

[1. L. R. Id Bom. 802 

See ParSIS. 

[X. L. R. 18 Bom. 802 

, 1866-.XXI 

See Pa RSIS. 

[I, L. R. 11 Bom 1 

, 1866-XXVni. 

See Tiiubteks AND Mortoaqees Act. 

, 1868-1. 

St'e General Clauses Consolidation 

Acr. 

, 1869-1. 

See OUDE Estates Act. 

, 1869-lV. 


ACT, 1871 -XXIXI. ^ 

See Fensiobs Act. 

, 1873-X. 

See Oaths Act. 

, 1874-in. 

See Married Woman’s Pbopebtt Act. 

,1874 -XIV. 

See Scheduled District Act. 

, 1876-IX. 

See Majority Act, 

, 1876-XVII. 

See Burma Civil Courts Act XVII 
op 1875. 

, 1876-V. 

Set Bbpormatoby Schools Act. 

, 1878-XI. 

See Arms Act. 

, 1879-1. 

See Stamp Act, 1879. 

, 1879-XVII 

See Dekhan Agricultueistb* Relief 
Act. 

, 1879-XXI. 

See Extradition Act. 

, 1880-III. 

Ste Cantonments Act, 1880. 

, 1881-V. 

See Probate Act. 1881. 

, 1881 -XXH. 

See Excise Acts. 


Set Divorce Act. 

1869— XIV, 88. 23 and 24. 

See Subordinate Judge, Jurisdiction 
op. 

[X. Ir. R. 12 Bom. 166. 
1869-XIV, 8. 18. 

See Subordinate Judge, Jurisdiction 

Of. 

[I. L. 12 Bom. 486 

-, 1869-XIV. 8. 31, 

See Subordinate Judge, Jurisdiction 
of. 

[I. L, R. 12 Bom. 368 

-, 1870-VII. 


See Court Fees Act, 1870, 

•, X870-XXI. 

fihf Hindu Wills Act. 

, 1871-1, 

See Oattlb Tbbsparr Act. 


, 1881-XXIII. 

Sir Dekhan Aobicultubists* Relief 
Act. 

, 1881-XXVI. 

See Negotiable Instruments Act. 

, 1882-V. 

See Easements Act. 

, 1882-XV 

See Small Cause Court, Pbebidehct 
Towns. 

, 1882-XXII. 

See Dbkhak Agriculturists’ Eburf 
Act. 

, 1884-III, 8. 8, cl. 6. 

See Magistrate, Jubisdictior of— 
Powbrs of Magutbatbs. 

[LL,H.9A11420 
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jlot, i^jse^zvxi. 

JR4N8I AXt> HOBIB ACff. 

, leae^xvii, a s. 

<Sb 0 llBB JcrDlCATA--CAI78« OP ACTIOK. 

[I. h. A. 10 AU. 617 

, 18S7-IZ. 

See Small Cause Court, Mopusml. 

See Subordinate Judge, Jitbisdictior 

[I. L. R. 12 Bom. 48 

, 1888-.VI. 

See Attaobmemt — Attachment of 
Person. 

[I, L. R. 10 Calo. 86 

Sec Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[1. L. R 16 Calo. 85 

, 1888-VII a. 46. 

See Execution op Dbcbkk— Repeal of 
Act pending Suit. 4 

[1. L. R. 16 Calo. 323 

, 1888- VII, aa. 63. 00, 

See Abatement of Suit— Appeals. 

[I. L. R. 11 All. 408 

See Parties -Substitution of Parties 
—Respondents. 

[I. L. R. U All. 408 

, 1888-VII, aa. 66. 66. 

See Appeal— Appeal newly given by 
Law, 

[1. L. R. 16 Calo. 429 

, 1888-VII, a. 66. 

See Appeal-Orders. 

[I. L. R. 12 Mad. 472 

, 1888-X, a. 3. 

See Appeal— Orders. 

[I.L.R. 12 Mad. 472 

ACT OF STATE. 

^Reeumptum ef indm Tillage and regrant. Effect 
ef’^Mdiaart, Statu* of-^^Treatie* of 1 820— Effect of 
grant of indm under conetruetion-^Affaehment hy 
Oovernment of tueh village, Effect ofj From the 
rnur 1820 down to the 1872 the W^iksr family 

bad been in the enjoyment of the village of 
Pasami under a treaty between the East India 
Company and one M A and K M were brotheri 
and laat male deaoendanto of M. For an alleged 
fraud id K M Government restricted the enjoy* 
ment of the said village to bis life-time only. 
A predeoeaaed AT. On the death of K if Govern- 
ment, on the Blit December 1872, placed an 
attadfcunent over the village. On the 13th July 
1874, a jndgment-credltor of A caused the laa& 
in dkpBte, which were mirdn lands of the WMkar 


ACT OF STATX-eimfiaM, 
fbmily situated at Pasami, to be sold in eseen- 
tion of bis decree agidnst A and they were pwv 
chased by the defendant, who was pat in posses* 
sion on the 22nd April 1876. In the mesnwbils, 
Govenyaent, having chosen to recognise the pU^ 
tiff as a represenmUve of the Wiikar family, had 
removed the attachment, and regranted the village 
to the plaintiff shortly before, viz., ontheBrd 
April 1^6. The plaintiff, being diapossesaed, 
sued the defendant, contending alUi) that 
A, having predeoeased his brother, had no 
interest in toe lands, which had been pnrchaeed 
by the defendant. The Conrt of first instance 
awarded the plaintiff's claim, and directed the 
defendant to pay the ^ainUff's ooaU, The defend- 
ant appealed to the Diatriot Judge, who waeof 
opinion that the prooeedinga of Government since 
tlio attachment in 1872 and restoration of the 
village were acts of State, and be varied the 
decree of the lower Court by cutting down the 
plaintiff's ooata, made payable by the lower dourt's 
deoreo, to balL On appeal by the defendant to 
the High Court. Jit Id, reversing the decree of 
the lower Ap|)ellate Court, that the plaintiff's 
claim should be dismissed. The attachment 
placed by Government on the death of AT M in 
December 1872 was limited to an exemption 
from assessment, and the resumption and regrant 
to the plaintiff did not give the plaintiff any title 
to the lands in question. The prooeodings of 
Government in 187Hand 1876, by which the plain- 
tiff was recognised as the representative of ^e 
Wilikar family, wore not acts of Btate, ^e 
etatne of the W&ikars and other persons, with 
whom the agreements of 1820 were entered into, 
was not that of an independent sovereign. They 
(the Wdlkars) wore merely powerful earai^dmddre 
subordinate to the lUja of SAtdra, and after the 
onnexation of the territory of the R4jain 1849 
they held their lands under the Bast India Com- 
pany. Serrrtary of Stnt.* for India v. Narayan 
Jialvant Jihoele, Printed Judgments, 1888, p. 244 
distingoisbed. Uari Sadasuiv v. Ajmudin. 

[l.L. RUBom, 231 

ADJOURNMENT. 

See Criminal Pbocedubb Codb, 1832 
B. C26 A, 

[1. L. R. 16 OaIo. 46f 

ADMINISTRATION. 

-^Cicil Procedure Code, ss. 218, 276, 298— AJ* 
ministrtttion decree. Effect of-^Attaehment after 
date cf institution of administration suit unde, 
decree obtained prior to sueh tuU^Xniuneiion.] 
On the 22nd Jnly 2886, one if L obtained 
money-decree against one PC. On the fitt 
November 1886 P C died and on the 18th 
December 1886, R L applied to attaoh oeftal 
propertiee belonging to the estate of hie jodgmenb 
debtor, which properties were actnallv attoobec 
on the 8th and 12th Jannair 1887. On the 21s 
December 1886, one 8 filed a eiRt to adminis 
ter the estate of the deoeaeed, and on the 
January 1887 obtained the neoal adminlitratiac 
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ADX1NXSTRAT1OH-w;4})I0ZiuM. 

d«oreo. On the 6th Mny 18B7, S applied for 
an cwder staying all prooesdings taken hy R L 
against the estate of P (7, and directing him 
to come In, should he think fit so to do, and 
prore his olaim in the administsation sn^. IlMf 
that the attachment did no<i create any interest 
n, or oharn upon, .the properties in favour of 
the attaching creditor as a^nst other or^itors, 
and that the order asked for ought to (Ranted. 
lu the Matter {(f the Application, of Soobul Chui^ 
4er Law, 800 BUL Gbukbbb Law 0 . Btjbsick 
Lall Hitter. 

[1. L. R. 16 Calo. 202 
▲BHINISTRATIONBOND. 

^Breach of eond itioti^^Cempomntion, — SueecMMion 
Act, M. S66, 2li7 ^CoHrtraet Act JX of 1872, s. 74 
•-^Sisreption—- Damages. 'I An administration-bond 
exeoutra by an administrator in accordance with 
s. 266 of the Succession Act is not an instrument 
of the kind referred to in the exception to s 74 of 
the Contract Act, so as to make the obligor liable, 
upon breach of the condition thereof, to pay the 
whole amount mentioned therein; and an as- 
signee of the bond under a. 267 of the Succession 
Act cannot recover more damage than he proves 
to have resulted to himself or to those interoatod 
in the bond. Held^ therefore, where neither the 
assignee of such a bond nor any one else had 
suffered any damage by reason of the breach of a 
oondition requiring the obligor to file an invent- 
ory of the estate within a specified period, that 
the assignoe was not entitled to recover from the 
obligor any compensation in respect of such 
hreaoh. Lachmam Das r. Chatrb. 

[I. L. R. 10 All. 29 

ADMINISTRATOR, APPOINTMENT OF- 

See Certificate of Administration— 
Ckrtificatk under Bombay Bed. 
VIII OK 1827. 

[I. L. R 13 Bom. 37 

ADVERSE POSSESSION. 

See Oases under Onus Probandi— 
Limitation andAdvebrePosses- 
aiON. 

See Cases undeb Possession— Aovebse 

POSSESEION. 

• 

See Vabianoe between Plsadiko and 
Proof.— Special Cases— Posses- 
sion, Suit for. 

[I.Z«.R.14 0aIo. 692 

ADVOCATE. 

Omiuel— An advooate in India 
Mumot be prooeedod a^nst, civilly or criminally. 
V words uttered in his office as advocate. 
SuLLtFAN «. Norton. 

[1. X«. R. 10 Mad. 28 


ADVOOATE— 

2,^Praetiee^Barri»ter^Right to take instruct 
tione direethj from client ^Right to act" for client 
-^Letten Patent ^ N, W,P,^ w.7, 8 — Procedure 
Code, nH, 2, .36, 38, 635.1 Beading together ss. 7 
and 8 of the Letters Patent for the High Court, 
and ss. 2, 36, 39, and 635 of the Civil Prooednie 
Code, an advocate on the roll of the Court can, 
for 1j|ie purposes of the Code, perform on behalf 
of a suitor all the duties that may be performed 
by a pleader, subject to bis exemption in the 
matter of a rakalatnama and to any mles which 
the High Court may make regarding him. No 
such rule having been made to the contrary, each 
an advooate may take instructions directly from 
a suitor, and may act ” for the purposes of the 
Code on behalf of his clients. Bakhtawa Singh 
r. Sant LaL. 

^ [I. L. R. 9 All, 617 

ADVOGATE-GENERAL, CASE OERTI- 
PIED BY— 

See Merchant Shipping Act, 1864, 
6. 267. 

[1. L. R. 16 Oalo. 238 

ADVOCATE GENERAL, SANCTION BY- 

See Bight ok Suit— Charities. 

[I. L. R. 10 Mad. 375 

AFFIDAVIT. 

iSfv* Stamp Act, 1879, Bch. II, Cl. 1 (b) 

[1 L. R. 12 Bom. 276 

AFFIDAVIT AFFIRMED BEFORE DE- 
PUTY MAGISTRATE. 

Str False Evidence— generally. 

[I L. R. 14 Oalo. 663 

AGENT 

See Cases under Civil Procedure 
Code, s. 37. 

AGREEMENT TO PAY. 

See Stamp Act, 1879, Sch. I, Cl, 5. 

[1. L. R. 16 Gala 150 

AGRICULTURIST. 

See Dekhan Agriculturists’ Belief 

Acnp a 19 

[I. L. R. U Bom. 469 


APPEAL. Col. 

1. Appeal newly given by law ... 21 

2. Acts ... 21 

3. Arbitration ... ... 28 

4. Bombay Acts ... ... 23 

6. Certificate of Administration (Act 

XXVII of 1860) ... 24 

6. Decrees ... 84 

7. Default in appearance ... 26 

8. Execution of decree ... — 26 

(e) Question in execution 26 

(6) Partiee to toils — 28 
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FSUif*>^ciUinaed, 


9. Eat parte mMoa 

10. Maaxas Aete 

... SO 
... 80 

11. N.W.P. Acts 

... 30 

12. Ordm 

... SI 

13. Beoeivers ...• 

... Si 

1 1. Sale in execution of decree 

... 34 

15. Objections by Respondent 

... 35 

See DiETBiCT Judge. 



[I. L. R. 11 Mad. 130 
See Lsttebs Patbnt, N. W. P., Cl. 10. 

[I. L. R 11 All. 376 


See Madbab Bound aby Act, ba 21, 
25, 28. 

[I. L. R. 12 Mad. 1 

See Cases unobb Special ob Second 
Appeal. 

See SUBOBDINATE JUDGE, JURISDICTION 
OF. 

fl. L. R. 12 Bom. 486 


(1) APPEAL NEWLY GIVEN BY LAW. 
l.-^Proreedin^jt inxtitHted prior to change ia 
procedure^ Appeal from order under J{!2, Ciril 
Procedure Code {Act XIV of Act VIl of 

1888, se. 55 and 66. ] It is a froneral principle of 
law that ao appeal newly given by law is made 
applicable to proceedings instituM before that 
change in procedure Is made. Held, accordingly, 
that an appeal from an order under the second 
paragraph of s. 312 of tbo Civil Procedure Code, 
although made before Act Vll of 1888 came into 
force, would, upon the operation of that Act, lie 
to the Court to which an appeal would lie from 
the decree in the suit in relation to which such 
order was made, llurrotundari Dahi v. lihojo- 
hari Da* Manji^ I. L. K. 13 Calc. 86, explained and 
distinguished. In the Matter of Anund Chun- 
DEB KOY t*. NlTAl BuOOMIJ. 

[1. L. R. 16 Oalo. 429 


(2) ACTS. 

2. — Act XL of 1858 Durmah Court* Act 

CXVII of \S76)n 25 — Certiorate of admini*tra^ 

tioH.'j The appeal given by s. 28 of Act XL of 
1858 is subject to the ordinary law of appeal laid 
down in the Burmah Ccyirts Act. No appeal, 
therefore, will lie from an order refusing 
an application for the issue of a certificate of 
administration under Act XL of 1858, it being 
impomlble to place any speoifio money valuation 
on such an aimlioation. In the Matteb of the 
Pbuttoh of Mulla Aojim. 

[I. L. R. 14 Calo. 361 

3. — ilef XX of 1863, A. lO^Order of DUtriet 
Jitdfe filling taeanrg on committeeA It is not 
to he Msumed that there is a right of appeal in 
ev eiy matter which oomes under the consider* 
atioii of a Judge ; suoh right must be given by 
the eaaeted law or equivalent authority. The 


APPSAIr— 

• (2) ACTS-^ssriiuW. 

High ^urt has no jurisdiction to hear an appeal 
from the order of a District Judge made by him 
on petition p^ursnant to s. 10 of Act XX of 1885 
(Religh>us findSwments), appointing a member 
to fill a vacancy ^in a ooidmittee. Neither that 
Act nor the general law’ gives any right of 
appeal, which, therefore, does not exist, from suoh 
an ordftr MiNAJCSUi Naidu v. Subramanya 
Sabtri. 

[Z. L. R. 11 Mad. 26 
[L. R. 14 I. A. 160 

4. — Ah XX of 1863, s. 18 — Civil ProeodHro 
Code, g. $22-— Order refuting gtermistion to 
An order pawied nnder s. 18 of Act XX of 1863, 
refusing leave to ruo, is not appeali^kle, nor, if the 
Judge has exorcised his discretion, liable to 
revision under s. 622 of the Code of Civil Proce- 
dure. In kb Venkatkswara. 

[I. L. R. 10 Mad. 08 

Sf c Anonymous Case. 

[I. L. R 10 Mad. 08 note 
Bengal Btmnctj Act {VI J I of 1885), w. 
9,3, — Manager, Application for Suit^'l An 

application under s. 93 of the Bengal Tenancy Act 
1885, is not a suit between a landlord and tenant 
within the meaning of s 1 4.3, and no appeal lies 
from an order rejecting such au application. 
Hubsain Bux r. Mutookdhabee Lall. 


[I. L. R. 14 Oalo. 3X2 

Q,^nrngal Tcnaneg Act {VJll of 1885), 
/f. 153— iS’i/tf for Jlcnf^ifnention at to amount of 
Bent.’] Where there was a question as to the 
amonut of rent annually payable, the plaintiffs 
claiming Us. 15, and the defendants alleging the 
rent to be only Bs. 7*8: an appeal lay 

under s. 15.3 of the Bengal Tenancy Act. Aubhoy 
CuUEN Maji r. SnoBUi Bhuhan Bobe. 

[I. L. R. 16 Oalo. 166 


7.— Ltf/wf Aer/vitiflon Act, t, ‘Additional 
Jndqe. — Dittrici Judge— Ciril Procedure Code 
{Act XIV of 1882), 647.] An Additional Judge 

appointed to hear oases under the Land Acquisi- 
tion Act, 1870. is a District Judge within the 
meaning of s. 39 of the Act. Under s. 647 of the 
Civil Procedure Code an appeal from the deoisioa 
of an Additional Judge so appoiute<^l lies to the 
High Court, In the Matter or the Apflioa- 
tion of Forehh Nath Cuattebjee p. Segbbtart 
OF State fob India. , * „ 

tX. I>. R. 18 Oalo. 31 

(3) ARBITRATION. 


S.— Civil Procedure Code, t, 622-~-' Aflwrd, appeal 
againtt decree in termt of— Hactemian of fisw; for 
pretenting award — Ecidence.'] Where a decuee 
purports to have been made in terme of an award 
under s. 522 of the Code of Civil Prooednre, an 
appeal lice against it if there wae no award in fact 
or in law. Supru v. CK^vindachabyab. 


ILUn. It Mad. 66 
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iLVVUJU^cwUimed^ 

(8) AEBITEATION^<^^{iiM. 

Proeedwre Code^ a, 621, 622| aiti 582— 
Jlevooatioii decree in 

accordance with, avoard,")^ Bj reason of a. 582 of the 
OItU Frooedtire Oode« where a* Court oA first in- 
itanoe wronglj sets aside ai» arbitration award 
and passes a decree against the terms thereof, and 
a Court of first appeal, holding that the award 
was not open to oDjeotion npon the gtonnds men- 
Goned in s. 521, passes a decree strictly in accord- 
ance with the award, snch appellate decree is 
entitled to the same finality as the first Coart*8 
decree would have been under the lost paragraph 
of s. 622, and cannot be made the subject of 
second appeal. Purethnath JOey v. Nohin Chnndcr 
12 W. B. 93, and Roghuhccr Dyal v. Maina 
Koot, 12 C. L. R. 564, dissented from. Naubakg 
BIMOU e. 8ADAPAL SlKOH. 

[L L. R. 11 All. 8 

\0.-^Award--^Appliration to file award, ohjccthn 
to^JDeercc on award ^ finality o/^ Private arhitra* 
tion-^Ciril Proccdvrc Code {Act XJV of \HS2), 
et, 520, 621, 626. 626.] Certain disputes between 
parties were referred under a written agreement 
to an arbitrator, who, in due course, made his 
award. The plaintiffs then applied to the Subor- 
dinate Jndge to have the awanl filed in Court under 
the provisions of s, 626 of the Code of Civil 
Proc^nre. The defendants came in and objected 
to the award on the following amongst other 
grounds ; — (1) That the value of the property in 
suit was Rs. 600 only, and therefore that the 
application should have boon made in the Munsiff's 
Court and not in that of the Subordinate Judge ; 
<2) That the agreement of eubmission was vague 
and indefinite and did not clearly set oat the 
natters in dispute. The Bnbordinate Judge over- 
ruled the obieotioD without taking any evidence, 
and directed the award to be filed and a decree 
to be passed thereon. The plaintiff appealed. 
The defendants contended that no appeal lay, 
and that if it did, it lay to the District Judge and 
not to the High Court Ilcld^ that, assuming that 
in a proceeding under ss. 652 and 626, the Court 
has power to consider snob objections as are 
menUoned in as. 620 and 621 , the above objections 
did not fall under either section, and therefore no 
appeal lay. Bikdebsubi PaBeuAD Sinob r. 
JABBIB PBBSBAD SlHQH. 

[I. L. R. 16 Oalo. 482 
(4) BOMBAY ACTS. 

11,— Besitay dvU Ccurte AH (XIV of 1869). 
s#. 8 and for accannt and for balance 

that may be found due,] The plaintiffs sued 
for an account of all the business done by the 
defendants as their commission agents from 1864 
to 1867, and prayed that whatever was found due 
might be awarded with interest. The plaintiffs 
valued the relief sought approximately at Ra. 510, 
and this was the only valuation stated in the 
plaint. The suit was filed in the Court of a 
Firal data Subordinate Judge, who rejeoted the 


jjPPSAL— 

(4) BOMBAY ACrO^enUmdSi. 

plaintiffs' claim. Against this decision the plain- 
tiffs preferred an appeal to the High Court : Hddf 
that as the anprosdmate amount of the claim was 
stated in thf plaint to be Rs. 610, that must be 
taken to be the value of the subject-matter of 
the suit for purposes of jurisdiction . The appeal, 
therefore, lay under ss. 8 and 26 of Act XIV 
of 1869, not to the High Court, but to the 
District Court. Krushalchand Muloband v. 
Naoindas Motichand. 

[I. L. R. 12 Bom. 675 

12. -^Pomhay Ciril Courts Act {XIV ot 1866) — 
Citil Procedure Code, ss. Ill, 216 — Suit for dis» 
solution of partnership — Set of,] A suit for dis- 
solution of partnership in which the claim was 
valued at Rs. 2,000 with a prayer that such 
balance as might be found dne to the plaintiff 
upon taking the partnership accounts might be 
paid to him is a suit for money within the mean- 
ing of 8. Ill of the Code of Civil Procedure, and 
a plea of set-off may be raised in such a suit ; and 
if in consequence of such plea the Court of first 
instance decrees in favour of the defendant a 
sum above Us. 5,000, then by reason of the pro- 
vision in paragraph ii, s. 210 of the Code, an 
appeal from that decree will lie to the High 
('ourt and not to the District Court. Raujiwan 
Mal V . Chakd Mal. 

[I. L. R. 10 All. 587 

(6) CERTIFICATE OF ADMINISTRATION 
(ACT XXVII OF 1860). 

13. — A"Xr7/(/ 1860. s. ^--‘Appeal to Itigh 
Co tut Fresh certijicatey] The fresh certificate 
contemplated by s. 6 of Act XXVII of 1860 means 
a certificate granted to a person other than the 
person to whom the first oertificate was granted. 
Whore, therefore, a person to whom the District 
Court had granted a oertificate under Act XXVII 
of 1860 appealed to the High Court and prayed 
for a fresh certificate, on the ground that the 
District Ck>urt should not have made the grant of 
certificate conditional upon her giving security 
to another person : Ueld^ that no appeal lay to the 
High Court in the case. Naueabgi Kukwab v. 
Eaqhubabbi Kgnwab. 

[I. L. R, 9 All. 231 
(6) DECREES. 

14. — Procedure Code^ 1882, ss, 686, 684 — 
Ajwealfrom part of Decree diaalhwiny objections. 
Where a portion of the plaindfiTs claim was dis*- 
allowed by the first Court and the plaintiff appealer 
to the Subordinate Jodge from the portion of th< 
decree which refused part of his claim, and the 
defendant filed a memorandum of objecti<ms under 
s. 661 of the Civil Procedure Code, the Judge deeree. 
the plaintifTs appeal and disallowed the defeo^buiV 
objections ; Held in an appeal by the defendaii 
on a preliminary objection taken by the xecpmid- 
ent ijiat a second appeal lay from so meoh o; 
the deem of the Suboidinate Judge as dlmlloww 
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XPPKAft^tmtimiad, 

( 6 ) 

the obfeetione filed bj the eppeUmt under s. 661 
of the Code of OiriX Procedure. Oanapati r. 
SiTBABAMA. • 

[I. L. R. 10 Mad. 202 

16,— C/>*7 Prceedurr Cede^ 1882, w. 2.12, 244— 
AuUfumeiUof decree,^ Validity of tranofer^Ueffis^ 
tratioa of tramfer,)^ The holdeni of a decree for 
the sale of mortBeged property trangferred the 
name to Jf by Instrumentii which were regigterod 
at a place where a small portion only of the 
property was situate. Subsequently M transfer* 
red the decree to other persons, and the oo<trans* 
ferees applied, under s. 2.13 of the Civil Prooednre 
Code, to have their names substituted for those 
of the original deoree-boldera. The judgment* 
debtor opposed the application on the grounds 
that name had not been substituted for the 
names of the original deoree •holders who had 
transferred to him, and that the transfers to Af 
were inoperative, as the instruments of transfer 
had not l^n registeretl at the place where the sub- 
stantial portion of the mortgaged property was 
situate in aooordanoe with s. 28 of the Registra- 
tion Act (III of 1887). It appeared that no 
notice had been issued to M under s. 232 of the 
Civil Procedure Code ; that he was dead ;*And that 
his legal representatives had not been oitml as 
required by law. The application was allowed 
by the Courts below. Held that the matter involv- 
ed questionB arising between the parties to the 
decree or their representatives within the mean- 
ing of 8, 244 (r) of the Code, and that the order 
allowing the application was, therefore, a decree 
within the definition of s, 2, and was api)ealable 
as such. Gulzabi Lal r. Baya Ram. 

[1, L. R. 0 All. 46 

10.— Cir/I Prorodyre Codr,**, 244, 411 — Appli- 
cation by Collector in Pavper gy it— Court fee*, 
recovery of, by O or eminent — Quretion hat wren 
partie* to euUA Held, that a Collector applying 
on behalf of Government, under s. 411 of the 
Civil Procedure Code, for recovery of court-fees 
by attachment of a sum of money payable under 
a deoree to a plaintiff suing in formd pauperis, 
might be deemed to have been a party to the 
salt in which the decree was passed, within the 
meaning of a 244 (r) of the Code, and that 
an app^ would, therefore, lie from an order 
granting such application. Jahkx e. Collbctob 
or Allahabad. 

[I. L. R. 9 All. 61 

Aj^lieation for permitHon to sue as a pau- 
per^Jt^jUtion of application on the ground that 
it had boon withdrawn— OioU Procedure Code, 
«. 2.] HM, that an order rejecting an appUoa- 
Uon for permission to sne as a panper, and strik- 
ing too case off the Courtis file, on the ground 
that tho appRoant had prevlonslj withdrawn the 

S plkatioa and entered into a new eontraet with 
s defandants, was a decree** within the 


APPBAli«-e<mftaiftfd. 

* (6) BBORIBS-eeiieleM. 
meaning of s. 2 of the Civil Proesdnre Cods, and 
appealable as snoh. Baldbd r. Gdla Kdae. 

• . [I.L. 0.9 AILUS 

Id.— Civil Pnxidun Cede, 1883, u. 2, 848~. 
Order nyeeting stay of ea/reution,] An order by a 
District Judge under s. 545 of the Civil Procedure 
Code (Act XIV of 1882), refusing to stay execu- 
tion is a deoree as defined in s. 2, and is therefore 
appealable. Husaji Abdulla v. Damodae Das. 

[I. L. R. 12 Bom. 279 

19. — C#i i7 Prorrdttrff Code, ss, 2, 64— Dismissal 
of suit for insufirient court fee on plaint— Court 
}Ws (AetVJI i;/- 1870), a 12.] The Court of 
first instance being of opinion that the plaint 
boro an insufficient oourt-foe, and the plaintiff not 
making good the deficiency, dismiss^ the suit 
after recording evidenoo, but without entering 
into the merits. On appeal the lower Appellate 
Court held that the oourt-fee was suffioient. and 
remandeil the caso for trial on the merits : Held, 
that the first Court's disposal of the suit must bo 
treated as being under s 54 of the Civil Proce- 
dure Code and was therefore a deoree within the 
meaning of s. 2, and appealable as such, and 
that such appeal was not prohibited by s. 12 of 
the Oonrt Fees Act. AJoodhya Ptr*h/id v. Ounga 
Pershad, I. L. U. C Calc. 249, and AnnamaUi 
('ketti v. Vloetr, I. L, R. 4 Mad, 204. referred to. 
Muuammad Badik t*. Muhammad Jan. 

[1. L. R. 11 All. 91 

(7) DEFAULT IN APPEARANCE. 

20. — C/r// Procedure Code, **, 98, 09, 157, 168,] 
A District Mnnsiff struck a case off the file of his 
Court on neither party appearing Subsequently, 
on an applioation by the plaintiffs, the case was 
restored. The order of restoration was reversed 
by the District Judge; Held, (1) that the order 
to strike off the case was illegal ; (2) that, amum- 
ing that the ease was dismiss^, no appeal lay 
to the District Judge, whose order was ac- 
cordingly mode without jurisdiction. Alwae v. 
Sbshammal. 

[I. L. R. 10 MimI. 270 

21. — Civil Proecdurc Code, ss. 102, 103— Dm* 
missal of suit for non-appearance of plaintiff,^ 
8. 103 of the Civil Procedure Code does not take 
away the remedy of appeal from a deoree dismiss- 
ing a suit under s. 102. Lal Singh v. Kui^an, 
1. L. R. 4 All. 887; Ajudkia Prasad v. BeUtnukamd, 
I. L. R. 8 All. 854, and ParUb Mai v. Mam 
Kishen, Weekly Notes, All. 1888, p. 171,r«fentBdto. 
ABLAKH r. BMAOIPATBL 

[I.L.R.9Aa427 

(8) EXECUTION OF DBOBEE. 

(a) QuBsnox IB Exsouriojr. 

22. — Ciril Procedure 1682, it. 257 and266— 

Adjustment of deerees more than three years old— 
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APnAL^fintinued* 

(8) SXBOXmON OF 
(a) Quunov IH EXECvnoix^eontimed, 
Jlftffstenet^ under e, 617 of a quettlon aritlng 
utfier three erotione.] On the 22ad Haroh 1886, 
the Applicant preeentad an application tot Sub- 
ordinate Judge, praying that ttfh adjoetment of 
certain decreei, dated the 28th March 1867 and 
1 Ith July 1871, might be certified, and a eanotion 
granted to a eanhkat, dated 18th Mardh 1880, 
paieed to him by the defendant in satisfaction of 
the aaid deoreee and in snbstitntion of two bonds 
dated February 1879. The Subordinate Judge 
being of opinion that the application conld not be 
granted, inasmuch as the eaecution of the decrees 
was then barred by limitation, referred the case 
to the High Court under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). IMd, that 
the question could not be referred under s. 617 
of the Ciril Procedure Code (Act XIV of 1882), 
as the order applied for to the Subordinate Judge 
was appealable under s. 2 of the Code. The 
question raised by the application related to the 
satisfaction of the decree within the meaning of 
s. 244 of the Code. Eanoji r. Bhaui Habjivan. 

ri L. R 11 Bom. 67 

S^^'^Order allowing mortgagor to depoeit in 
Conrt amount duo after date fxed^Afinieterial 
aot^Chil Proeediife Codi\ hs, 244, 088.] S. 244 
of the Civil Procedure Code contemplates that 
there most be some question in controversy and 
oonflict in exeontion which has been brought to a 
final d^rmination and conclusion so as to be 
binding upon the parties to the proceedings, and 
which mnst relate in terms to the execution, dis- 
(diarge or satisfaction of the decree. A judgment- 
debtor under. a decree for foreclosure made an 
application to the Court two days after the expiry 
of time prescribed by the decree for payment of 
the amount due thereunder, in which she alleged 
that, by reason of the two previons days having 
been holidays, she had been unable to pay the 
money before, and asked to be allowed to deposit 
the same. Upon this application the Court passed 
the following order Permission granted. 
Applicant may deposit the money.’* The money 
wna deposited accordingly. Held, that the order 
was merely a ministerial act, and nothing more 
than a direoUon from the Judge to his subordin- 
ate oAoial to receive the money, which, as it did 
not fall within either a 244 or s. 588 of the Civil 
Prooednre Code, was not appealable ; and that 
the proper remedy of the decree-holder, assuming 
the dep^t to have not been made in time, was to 
apply for an order abeolnte for foreclosure, which 
order would be snbieot to any steps the parties 
affected by it might take by way of appeal or 
otherwise. Hulas Eai r. Pirtux Sinor. 

[I. L. R. 9 AU. 600 

Prooedure CmIc, 1882, ee, 2 and 244--- 
Stag ^ emeeution^ Amount of eecurUg required 
in ymatiay of esetomtion, a aueetion in eaoentian and 
order tkermm apjmlahlojf The defeadsnt in a 


APPEAL---oontinued, 

(8) EXECUTION OP DBCBBB-co«ri!n(e<J. 
(a) Question in BxBCUTiON—csar/ud^if.— - 

redemption suit against whom a decree had bees 
passed appealed to the High Court, which on hii 
application granted the usual stay of execution 
pending the appeal, upon security being given by 
him. The Subordinate Judge, feeling donbt as tc 
whether the actual value of the property or the 
value stated in the plaint should be regarded in 
fixing the security, referred the case to the High 
Court. Held, that the question as to the amount of 
the seenrity was a qnestion relating to execution 
as oontemplated by s. 244 of the Code, and, 
therefore, an order determining that qnestion 
would be appealable under b. 2 of the Code. 
ISUWAROAR V, ChUDASAMA MaNABHAI. 

[I. L. R. 12 Bom, 30 

26. — Civil Procedure Code, 1882, s. 29.S — Quee* 
tion for Court exeeuting decree^Hefaulting jmr* 
chaeer anewering for loee hy re-eale — Deecription 
of property at sale and re^ealr. Difference of-— 
Regular ruit.'] An appeal will lie against an 
order m ade under s. 293 of the Code of Civil 
Procedure— iS/*re Narain Mitter v. Mahtab Chund, 

3 W. R. H ; Sooruj Dukeh Singh v. Sree KUhrn 
Does, 6 W. R. Mis. 126 ; JoobraJ Singh v. Oour 
Hukuh, 7 W. R. 110; Bieokha Moyee Ghowdhrain 
V Sonatun Doer, 16 W. R. 14, and Ram Dial v. 
Mam Dae,l,h. R. 1 All. 181, followed. BaijnatH 
Sahai V. Mohebp Nabain Sinoh. 

[1. L. R, 16 Cal. 636 
(5) Pabtibs to Suits. 

26 — Civil Procedure Code, 1882, e. Decree 

paeeed against represent at ire of debtor— Attach^ 
ment of property as belonging to debtor — Objection 
to attachment by judgment-debtor setting up an in- 
dependent title— Appeal from order diealUming 
objection — Oicil Procedure Code, ss, 2, 283.] The 
dooreo-holders, in execution of a simple money 
decree passed against the legal representatives of 
their debtor and which provided that it was to be 
enforced against the debtor's property, attached 
and sought to bring to sale a honse as ooming 
within scope of the decree. The judgment- 
debtors objected to the attachment and proposed 
■ale, on the ground that the honse was their own 
private prdperty and not the property of the 
debtor within the meaning of the decree, having 
been validly transferred to them during the debt- 
or’s life-time. The objection was disallowed by the 
Court of first iostanoe. Held, that s. 283 of the 
Civil Prooednre Code had no application, that the 
case fell within s. 244, and that an appi^ would 
lie from the first Coart's order. Ram Ohulam v. 
Hazara Kuar, 1. L. R. 7 AU. 547, and Sita Ram v. 
Bhagwan Das, I, L. B. 7 All. 728, foUowed. 
Shankar Dial v. Amir Haidar, I. L. B. 3 All. 
752 ; Abdul Rahman v. Muhatnmad Tar, 1. L. B. 

4 AU. 190; Awadk KuaH ▼. RoUn lUoaH, 
1. L. B. 6 AU. 109; Ckowdhrg Waked AH v. 
Jumaee, 11 B. L. B. 149 ; AsMfsroeiiiiifMi X ka t oe n 
V. Mecr Mahomed, 20 W. ^ 280, aiMi JCsrf|uiii v. 
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APPKAL — eemtiMUed. 

(8) BXtCXrriON of DtOtXSt-e 0 HclvM. 

(h) PaBTIBS to SmT8--0(»9irZM42tf4l. 

Mayan, I. L. B. 7 Had. 265, referred to. Mol* 

MAKTBI V. ASHFAK AHXAD. « 

[1. L.H.9 All. 605 

Slff,^^Attaehment — Ohjection to attachment by 
jwdgment^dehtor on behalf of otherj^ Order aaainet 
deorce^kolder — Cieil Procedure Code (Act XIV of 
1 882), M. 244, 280, 283.] Where a judgment-debtor* 
olaime property which is the Bubjeot-matter of 
attachment, either on his own account aa hia own 
property, under whatever right, or as the repre- 
sentative of third parties in which capacity he 
has been sued, the question between him aud the 
attaching creditor is properly one between the 
parties to the suit under a. 244 of the Code of | 
Civil Procedure. But where the judgment-debtor I 
raises the claim or objection on behalf of third | 
parties who are not represented before the Court, I 
the order passed thereon must be regarded as an 
order under s. 280 of the Code, and the only { 
mode in which that order can be contested is in a 
regular suit as provided by s. 283. In execution 
of a decree against a judgment-debtor in his 
private capacity the judgment-creditor attached 
certain property. Thereupon the judgment-debtor 
objected that the property attached had been 
defeated by him some time previous as wakf 
under a registered rrahfnamah, and that he was 
only in possession as mvtwali under the deed 
The lower Court found that the document created 
a valid wakf, and allowed the objection and 
released the property from attachment The 
judgment-creditor appealed. At the hearing of 
the appeal it was contended that no appeal lay, 
inasmuch as the order was one under s. 2H0 of 
the Civil Procedure Code. On behalf of the 
judgment-creditor it was contended that the order 
was one under s. 244 and was thus appealable : 
Held, that the order was one under s. 280 and that 
no appeal lay, the remedy of the judgment-credit- 
or being by way of a regular suit as provided 
by i. 283. Boop Lall Dass r Bekani Meah ; 
Mohineb Moiiun Boy r . Bekani Meah. 

[I.L. R. 16 Oalo. 637 

538 . — Oirii Procedure Code, 1882, 244, 293, 300 

^Liability of defaulting purchaner — Appeal from 
order under », 293.1 At a sale in execution of a 
decree a decree-holder, who had obtained leave to 
bid, was alleged to have made a bid through bis 
agent of Rs. 90.000, but he shortly afterwards 
repudiated the bid and did not pay the deposit. 
The property was put up for sale again on the 
following day under s. .306 of the Code of Civil 
Prooednre and was in dne course knocked down 
for a smaller sum. The judgment-debtor filed a 
petition under s. 293 to recover from the decree- 
holder the loss by resale ; the petition was reject- 
ed. On appeal : Hold, that the question at hwue 
was one i^ing between the parties to the suit, | 
and that an Epj^*l l*y egeinst the order rejecting 
the peMtionu Vallabhak r. Panoukhi. I 

l 1.L. R 12 Mad. 454 ^ 


APPSAZa— 

* (9) EX PABTE OAm 

29. --Orrfcr eettiny aeide ex parte docreo^CifU 
Procedure Code (Act XIV of 1882), ft. 108, 
688 — iVof wa in Gatette,] There Is no 
appeal a*om an ^er setting aside nac^paHc 
decree. Shama Dass r. Hdeboms Na^ib 
Singh. 

^ [L L. R. 16 Oalo. 426 

(10) MADBA8 ACTS. 

30. — Foirjt^ jr. lO^Pccinion at to title to 

land, appeal to High Court from deoition cf Pit* 
trict Court on appeal,] An appeal lies to the High 
Conrt from a decision of a District Court passed 
under s. 10 of the Madras Forest Act, 18H2, on 
appeal from the decision of a Forest Settlement 
Officer. Kamabaju r, Sbobbtaby of State fob 
India. 

[I.L. R.U Mad. 309 

(11) NOBTH WEST PBOVINOES ACTS. 

31. — A', ir. P iMtid Jteeenue {Act XfX of 1878), 
e». 113, 1 14. 3 Order for partition by Attitiunt 
Collector rontirnied by Collector — Objection tuhte* 
(/ucntly wade to mode of partition — QucHion of 
title,] Uix>n an application maiie under s. 103 of 
the N. W. P, Land Revenue Act (XIX of 1878‘ 
for partition of a share in a mehal, no question 
of title or proprietary right of the nature oontem* 
plated by 8. 113 was raised, nor any serious 
objection made by any of the oo-sharers, and ^e 
Assistant Collector recorded a proceeding setting 
forth the rules which were to govern the parti- 
tion, and this proceeding was confirmed by the 
Collector under s. 131. An Amin wss ordered to 
carry out the partition, and, in taking steps to 
do so, stated the principle upon which he pro- 
posed to distribute the common land. An objeo- 
tion was then for the first time raised by two of 
the co-sharers in the Court of the Assistant 
Collector to the inclusion of a particnlar piece of 
land iu the partition, on the ground that it 
appertained exclusively to their share. This 
objection was disollowi^ by the Assistant Collec- 
tor and, on appeal, by the District Judge. Held 
that at the stage of the proceedings when objeo- 
tions were taken, it was too late to determine 
questions of title under s. 113 of the Act ; that 
accordingly the Assistant Golleotor oould not be 
said to have done so ; that the objections oould, 
therefore, only be regarde^i iu the light of obiee- 
tions to the mode in which it wss proposed to 
make the partition ; and that consequently there 
was no appeal from the order of the Assistant 
Collector to the District Judge, or from the Dis- 
trict Judge to the High Court. Tota Bam e 
IBHUB Da0. 

[1. L. R. 9 AIL 44e 

32. — IF. P. Land Uevenme Act (XIX of 1878) 
t 1 18.— (/scri tea of titles Appeal from order nnier 
krtt part of t, 113.] No appeal lies to the High 
Conrt from s deoisiou of a Colleetor or AssistML 
(^Uector under the first psart of s- 1X8 of the 
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(11) N0ETH-WB8T PEOTXKOBB AOTS^ 

eoneluded, 

N^ortli*W«iteni ProTinoe# Lftnd B^yenne Act 
[XIX of 1878)» dooUaing to grant an application 
:or partition until the qaeatiofl in diej^te has 
icon dotorminad bj a oompetent Court. Imtiaz 
Baho o. IiATAyAT-uir-MiseA. 

[1. L. R. 11/11. 328 

(12) ORDEBS. 

88.— C»V</ Procedure Code-t 1882, m. 344, 688— 
TneoheM JudffuteHt’debtor,] A debtor was arrested 
M oiril proosst. He presented a petition to the 
3oart from which process iimaed, alleging that he 
was unable to pay the debt, and praying to be 
ieelared insolyent and to be released. Tlie Coart 
MUMied an order on the same day, directing that 
be should be released, and that the creditor should 
>roeeed against his property : Held, that an 
appeal lay against the order. Komababaaii e. 
3OV1JID0. 

[I. L. R. 11 Mad. 136 

34 .— refuning to eweeute 8nmllCau»eCovrt 
leeree tran^erred for ejteeution to 
Procedure Code, 1882, 223, 228. 219.622- 

Mo/uetU Small Came Court Art {XI of 1866), 
M. 20, 21— ion proceed ingt.] The plaintiff 
>btained a decree in a Hmall Oanse suit in a 
inbordinate Court in the Mofussil, and a oertid* 
mte was granted to him under s. 20 of the 
ifofnsaii Small Cause Court Act for the exoou- 
don of the decree against immovable property 
f the lodgment*debtor in the jurisdiction of a 
district Mnosif. He accordingly presented a 
etition to the District Munsif under s. 247 of the 
!}ode of Ciyil Prooedure, but his petition was dis- 
missed : Held, that an appeal lay to the District 
:}0nrt. PSEUMALV. Venkatabama. 

[I. L. R. 11 Had. 130 

85.— 4!>rder granting ret^ieir^ Civil Pt'oeednre 
Jode {Aet XIV of 1882), #. 629, J No appeal 
ice from an order granting a review of judgment, 
xcept in the oasee set forth in s, 629 of the Civil 
?rooedttre Code (Act XIV of 1882). Bombay and 
BBS iA Steam Kayioatioe Company r S. 8. 
SVAEl.*’ 

[I. L. R. 18 Bom. 171 

of eteeuiion pending euit heUt>een 
^ree-kotder and Judgment^drbtor^^Ajrpeal from 
rder itafing eemution^Civil Proceaure Code, t, 
43.] An appeal lies from an order p a ssed under 
. 348 of the Civil ProoednrS Code, staying exesn- 
ion of a dsores ponding a suit between the decree* 
older and jndgment^ebtor. The plaintiff in« 
4itttted a suit against defendant f or reooyery of 
oaoney and other relief, which was nltimately dis* 
missed in appeal by the High Conrt, and he was 
wdered to pay defendant Be. 1,600 as oosts of the 
ittiratkm. Plaintiff then brought this suit against 
Msi^tin the Court of the 8nboidinate J^geof 
^trukluUNiA and while it was pending delboaant 


APPEAL— . 

(12) OBDBBS— confinutfA * 

am>lied to the Conrt to execute his decree for costs* 
Plaintiff then applied for stay of the execution, 
and hii application was refused by the first Court, 
but granted By the District Court. On appeal by 
defendant to the High Conrt, held, that an appeal 
lay from the order, and the Judge’s order was 
correct. Mithun Bihi e. Buzioor Khan, 8. W. B. 
392, d^pproved. KAfiSA BIal v. Gopi. 

[I. L. R. 10 All 339 

37. — Civil Procedure Code^te, 494, 6887— Order 
for iggue of wttice made under s, 494.] A petition 
praying for a temporary injunction in a suit was 
presented by the plaintiff in a subordinate Court. 
The Judge refused to pass orders on it without 
hearing the defendants, and ordered notice to 
issue to them. The plaintiff appealed to the 
District Judge, who granted the injunction prayed 
for ; Held, that no appeal lay from the sulMrdin* 
ate Court, and that the District Judge had pur- 
tK>rted to exercise a jurisdiction not vested in him 
by law. Luis c, Luis. 

[I. L. R. 12 Mad. 186 

38. — Decree affirmed on appeal — Amendment of 
decree by Jirxt Court after affirmance — Objection 
by judgment»deHor to execution of amended 
decree --Appeal from order dUallowing objection 
— Objection allofced on appeal.^ The decree of a 
Court of first instance having on appeal been 
affirmed by the High Court, the first Court altered 
the decree which had been affirmed, intending to 
bring it into accordance with the judgment of the 
High Court. After the decree had been altered, 
application was made to execute it as altered! , 
but this was opposed by the judgment-debtor on the 
ground that that was not the decree which could 
be exeouted ; Held by the Division Benoh that the 
order of the first Court disallowing the objection 
and directing that execution of the decree as 
altered should proceed could not be regarded 
as pssaeti under r. 206 of the Civil Prewedure 
Code, but was an order passed in execution of 
decree, and as such was appealable. Muhammad 
S uLAiMAN Kuan v. Fatima. 

[I. L. R. U All. 314 

39. — Patent, High Court, cl, 16— 
ment*'— Order granting review of judgment — 
Civil Procedure Code, 1882, #. 629.] A second 
appeal was decided on the 1st June 1888 in 
favour of the respondeute by two Judges of the 
High Court. On the 24th July 1888, an appli* 
oaUon for review was filed with the Registrar. 
Various reasons prevented the two Judges from 
sitting together until the month of March 1889. 
On the 6Ui March the matter came up before 
them, when a rule was issued, calling npon the 
respondents to show oanse wby a review sbonM 
not be granted, and made returnable on the 
2Sth March 1889. On that day one of Uie Jndgee 
hod left India on fnrlongh, and the nilo wme 
taken up, heard, and made abeblnte by the other 
of the two Judges sitting atone : BM, that the 
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(12) OEI>SBS-«<f^fi^t)iit«i. 

order wm not a jodcpcaent within the meoiuxig of 
ol. 15 of tibe Letters Potent ; end thmt no appeal 
would lie therefrom, the oHer beiwg final nnder 
a. 629 of the Code of Civil Procedure, 

Prrtia Steam Xavigati^i^ Compaq jf v. The Zuart\ 
I. L. R. 12 Bom, 171, and Arka^a v. Ratnarel^^ 
*• L, R. 9 Had. 253 approved. Aubhoy Cbuen 
Mohukt f. Shamant Look UN Mobunt. 

fL L. R. 16 Oalo. 788 

40. — Ci«i7 Procedure Code. m. 689 — Civil Proce* 
dure Code Amendment Aeti \vir of 1888), 
t, 66 (Act X of 1888) #. 3. — Appeal a^ainet order 
ffa Subordinate Court on a ju.'titionof iMolrrnep.'] 
The jndgment-debtor, having been arrested in 
execution of a decree passed by the Small Cause 
Court at Madras, which was transferred for 
execution to the Subordinate Court of South 
Malabar, applied to the District Court to bo 
declared an Insolvent. The District Court trans- 
ferred the application for dispell to the 
Subordinate Court, and the application was 
granted on 26th July 1888. On 5th November 
1888 one of the opposing creditors appealed to the 
High Court Held, that the appeal did not lie. 
SlTUARAllA V. VyTHILINOA. 

[I. L. R. 12 Had. 472 

41. — OiriZ Proe^^dnre Code, 32, 688 (2)— 
Appeal againnt order that a plaintiff he made 
defendant^ An appeal lies under Civil Procedure 
Code, s. 688 (2), against an order und< 3 r s. ,H2 that 
a plaintiff bo made defendant. Lakbhmana r 
PARAMA8XVA 

[1. L. JEt 12 Mad. 489 

42. — Cictl Procedure Code. n. 402 Order 

rejeeting applieatiim to ufag ejeerution, ^v., for 
^oant of mnetinn of Court uiUf'r «. 452 — Dr/vrs hg 
eonetHt of guardian of minor di/endant.} An 
application to stay execution of, and to set aside, a 
decree, passed with the consent of the guardian 
of a minor defendant, for want of sanction of the 
Court under s. 462, Civil Procedure Code, was 
rejected. Held, no appeal lay against the order of 
rejection, Aeunachallam t?. MuacoAPPA. 

[I. L. R. 12 Mad. 603 

43. — Cirt/ Procedure Codt\ $. 2Z2^ Order 
TfjectiM petition for extrution by transferee of 
decree J A petition, by one claiming to be the 
pnrehaser at a Court-sale of the interest of a 
decree-holder nnder a decree, for execution of the 
decree waa rejected : Held, no appeal lay from 
the order rejeoting the petition. Sambahiva v, 
SaiNlTABA. 

[LL.&12 Mad,611 

441— Ctrif Code, 1882,#. fiTS-^Ordcr 

on application to revtno-^ Appeal from decree a$ 
A second appeal Ues against an order 
« a lower Appellate Court passed under a. 629 
of the Civil Prooedure Code (Act XIV of 1882) 

W., D. 


APPMAJL-^estiaiied* 

(12) ORDERS-ceiielMfsd, 
where the appeal to the lower Appellate Oburi has 
been, not from the order allovdng a review, but 
from original decretal order itself as 
by the original Coprt on the application for review. 
Than t^’ngh v. Chundun Sinah, I. £, It, U 
Calc. 296. distinguished. The words of 

seotion (|29, **an order at the Court for 
rejeoting the applioation shall be final/* primd 
farifi apply to the Court which has passed ^e 
original decree, but iu spirit they would seem 
properly to apply also to an order of au|AppelUte 
Court. Bala Natea e. Bhiva Natha. 

{I. L. a Id Boa. 496 
(18) REGBIVERS. 

46. — ( icil Procedure Code, ##, 603. 606, 688— 
Order rejeetinq application to appoint Itcccicer^ 
Appealable order. \ An order rojCKJting an applica- 
tion to appoint a Kooeiver is an order passed under 
H. 503, and is. therefore, appealable under s* 688, 
cl 24. of the Code of Civil Prooedure Subramanya 
V. Ay//Ms(imi, 1. L. H. 6 Mad. 356, overruled. 
Venkatas AM I r. Stbidavamma. 

[1. L. a 10 Mad. 179 

Sir Anonymous Cask. 

il, L. R. Mad 180 note 

(14) BALE IN EXECUTION OP DBOBBB. 

^^(^iril Procedure Code, 1882, ##. 312 and 588, 
cl, 16 — Order eett mg aside a sale, appeal from,] 
An appeal does not iie from an order settittg aside 
a sale yMuwed under s. 312, para. 2 of the Civil 
Proccslure (*o<lc (Act XIV of 1882). SakuAEAM. 
VlTUAL V. BUXKU DaYKAM. 

{I. L. a 11 Bom. 603 

47. — Procedure (ode,s$. 311, 312— 

tion to nale-^Jjigal dUability. Order conjirrmng 
sale before time for filing objections has expired — 
Appeal from order J Although s. 312 of toe Civil 
Procedure Code coutemplates that objeotiona to a 
sale nuder s. 311 shall be filed before an order for 
oonfirmation is passed, if the precipitate action 
of the Court has led to the oonfirmation of a 
sale before the time allowed for filing objection 
to the sale has expired, whether or not that Court 
could entertain such objections after oonflrmiag 
the sale, the High Court on appeal is bound to 
interfere, and to soe that objections which bT Uw 
the appellant is empowered to make are heard 
and determined before a sale of his property is 
confirmed or becomes absolute. An appUemon 
under s. 311 of the Civil Procedure Gc^, on be* 
half of a judgment-debtor who was a minor, was 
rejected on the ground that the applicant did not 
legally represent the minor, and the Court there* 
npon confirmed the sale. A eecond nmUmtiaa 
to the same effect was then filed on behalf of tibe 
minor by his gnardian, and was rejected on the 
ground that the Court had already confirmed 
the tale, and wae preoltided fiom entertaining 

2 
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(H) SALB or XXECUnOll 07 DEOEBE-- 
eowlnded^ 

objeotfoit tlitr lObb oonftnnaiioii, |»rior to which 
110 ptQipm apolioftlioii hod boen ^led. From this 
ordor the ]iiOfiii«iit*debtor am^ed. that 

the ik|»pM molt be ooneidered to be one from an 
order tmdtr the first paragraph of s. 312 of the 
Oiril Prooednre Code, oonfirming the sale after 
diiaUowiiig the appellant's objection, and that 
it would, therefore, lie. The order disallowing the 
appUoitloa and the order confirming the sale 
were set aside and the case remanded for disposal 
Kl^ T ^ lhutt'a objeotioni. Bsldko 8ingh r. 

[I. L. R. 9 All. 411 


48 — Procedure Codv^ 1882, e. 311 — 
iU^etion of ajfplicatUm to mtore to file petition 
to $et aeiie nate, dUmUeed for default.^ An 
appUoation under a. 311 of the Code of Civil 
Frooednre to set aside a sale in execution of a 
deoree haring been dismissed for default, the 
istitioner applied to the Court to restore the 
application to the file. The Court having rejected 
this application, the petitioner appealed against 
Ihle Oroer. IMd^ that no appeal lay. Nimjappa 
r. Oangawa^ I. L. B. 10 Bom. iU3, followed. 
Baja v, BTBiNivAaA. 

(X. L. R. 11 Mad. 819 


(18) OBJBOTIONB BY RESPONDENT. 

4l9,^CivU Procedure <?<>dtf,1882,^. Practice 
^Ohfeotion* to deoree by retpoHdfmt^Timc for 
W<ng oiijjoetitme — Date fixed for kt^aring appeal^ 
Jumro I Whether, under s. 681 of the Code or Civil 
rracadnra, ebjaotiont to the decree by the respond- 
eat rnuat necessarily be filed seven days before 
ha data originally fixed for hearing the appeal, 
or whether it is not anffloient if they are filed 
oran dars before the day on which the appeal is 
Sctwdly heard, and whether the decision of the 
ombay High Court in RangUdae v. Dai Oirja, 
. Xi. B. B Uom, 689, to that effect is not correct, 
aad the deeisiona of the Calcutto High Court to 
he contrary are not erroneous. TuLSui Pbrsuad 
. Baja Mbusbb. 

[X.L.R. UOalo. 610 


Procedure Code 1882,# 661— /V/tity 
/ time for ^Practice,] The express* 

on ^ the day fixed for the hearing" us^ in 
. 861 of the Civil Procedure Code (Act XIV 
I 1883) meant the day on which the hearing 
otuhUy oommenoea, and inoludea both that day 
nd the day to which the hearing may be ad- 
onmed. TOepurpoeeof the eeotion is to give 
he appellant umeiy intimation of the propoeed 
jbjeotUms. Aocordlngly, a exoea^objeotioa filed 
y the respondent on the day mentioned me the 
Say fixed for hearing the appeal in the notice to 
ha raepondent, waa held not too late. Raagildae 
•J9e4 Oirje^, X. I*. B. 8 Bom. 569, followed. DiK- 
BAX PAliHABAll e. VXXATXK MoiXfiBWAK. 

fL L. R,U Bom. 698 


APPBAIi— 

(16) OBJEOTIOHS BT BBSPONDiRT— 

concluded, 

61. — Civil Procedure Code, s, b^l^Dimuml 
ef appeal ae barred by liTnitationr—Olyeetions not 
entertainaUe^ The entertainment of objections 
under s. 661 of the Civil^rooedure Code is con- 
tingent and dependent i!^n the hearing of the 
appeal in which such objections are taken, and 
when that appeal itself fails, is rejected, or dis- 
missed without being disposed of upon the 
merits, the objections cannot be entertained 
cither. Bamjiwan Mal v. Ohand Mal. 

[X. L. R. 10 All. 587 

APPEAL IN CRIMINAL CASES. 

1. Acquittals, Appeals from. 

2. Acts. * 

3. Criminal Procedure Code. 

(1) ACQUITTALS, APPEALS FROM. 

Appeal hy local Government from judgment of 
aenuittal.'] (juecn- Em preen v, Gayadin, I. L. R. 
All 168. followed by Beodhurbt, J., as to the 
principle applicable to the determination of ap- 
peals preferred by the local Government from 
judgments of acquittal. Per Edge, C. J.->In 
capital oases, w'hero the local Government appeals, 
under s 4 1 7 of the Criminal Procedure Code, from 
an order of acquittal, it is, generally speaking, un- 
desirable that the prisoner's fate should be discuss- 
eil while be remains at large ; and the Government 
should, in such oases, apply for the arrest of the 
accused under s. 427 of the Code. Per Edge, C. J. 
and Stbaigut, J.— Every case as it arises must 
be decided on its own facts, and not on snppoeed 
analogies to other cases. QuecH-Empretn v. 
Gayadin, I. L. R. 4 All. 148, distinguished. Queen- 
Empuess r, Gobabdhak. 

[X. L. R. 9 All. 611 

(2) ACTS. 

2. — Cattle Trenpann Act, n, 22’~^Compeneation 
for illegal nrizure of cattle,'] No appeal lies from 
an order under s. 22 of Act I of 1871, awar^g 
compensation for illegal aeiznre of cattle. Queen,^ 
Kmpreti v. Laktma, 1. L. R. 10 Bom, 230, fol- 
lowed. Dhiku r. Denonath Deb, alia* Dinu. 

[I. L. R. 15 Calo. 712 

8. — s, {%2^Comptneation.] No appeal lies 
against an order made under s. 22 of Act I of 
1871. In be Kuadar Kuan. 

[I. L. R. 11 Mad. 359 

(3) CRIMINAL PROCEDURE CODE, 1882. 

A.— ‘Criminal Procedure Code {Aet X of 1882), 
i. 411 — Appeal from nentence of Preeidtmey MagU^ 
fmff'.] No appeal lies from a sentence of six 
months' rigorons imprisonment and a fine of 
Ks. 200, or a farther p^od of three months' simple 
imprisonment, passed by a Presidency Magistrate. 
Bcbein e. The Queen-Bmpekss. 

[LL.R,160alo..799 
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appeal to PRXVT OOUKOIL. 

1. C&w in wliM^ tkppml U«t. 

2. Praotioo mad Pzooedarm* 

(1) CASKS IN WHICH AFP£|i:. LIES. 

l,-^8MhMiantial auettiim of Utw-^fWm of jud^» 
ment ^ Civil ProeedHre Codo^ 1882. $, 574 J Tho 
judgment of the High Court in m drat appeml wiia 
u follow* ; ThU appeal must, in mj opinion, be 
dismiesed with ooets and the judgmout of the firat 
Court affirmed : and 1 do not think it ueoetieary 
to nay more than that we agree with the Judge's 
reaeons.'* The appellant applied for leave to ap- 
peal to Her Majesty in Council, on the ground that 
the requirement* of s 574 of the Civil Procedure 
Code had not been complied with. HAd by the 
Pall Bench, that the objection involved no sub- 
stantial question of law. and that the application 
for leave to appeal must, therefore, be rejected. 
SUNDAR BIBI r. BlSHEttUAR NaTII. 

[I. L. R. 9 All. 93 

2 — Conrnrrntrr of ftro Court h oh /aetit — 
“ judgmouf of Louyr Court — Ctril 

JPror/’dfirr Codo {.Act X/ P 1882), k. AlKi — .S’w5- 
Hantial ^ueMtion of tan — Cant dixpotod of oh 
fart* ] “Where the issues in a case involved ques- 
tions both of law and fact, and the Kubordinate 
Judge had deoideil against the plaintiff ou two 
ifisnes of fact snfficient for the disposuil of the 
case, without trying the other issues, the High 
Court found on those two issues suhstatiiially in 
favor of the plaintiff, but raised a further ques- 
tion of fact on the evidence and decided that 
against him, coming finally to the same conclusion 
on the facts as the Subordinate Judge, though 
not agreeing with him in all his findings or iu 
the reason* on which they were based. Hold, on 
an application for l«?avo to ap^ieul to the Privy 
Council, that the High Court did not •• affirm*’ 
the judgment of the lower Court within the 
meaning of ». 596 of the Civil Procedure Code : 
Held also, even assuming the judgment of the 
lower Court was affirmed by the High Court, 
that there wore substantial questions of law iu 
the case which entitled the plaintiff to ap)>oal. 
Xiotwithstanding that such questions might be 
immaterial to the deotsioii of the case. Ik thk 
MaTTRB of the pRTlTIOK OF A8HUUAR UEZA. 
Aahquab Ekza r. Htdxr Eeza. 

[I. L. R. 16 Oalo. 287 
Gopikath Birbab r, Goluck Chukdcb Bose. 

[1. L. R. Id Calo. 292 note 

(2) PRACTICE AND PROCEDURE. 

G . — Time for appeal ing-^Ci r it Prorodure Code, 
1,599 — Limitation Art, e, 12, nrh, 11. art, 177— 
Period of Limitation for admiuion of an appeal 
to Privy Vounail,^ On m petition for leave to 
mpp^ to the Privy Council presented on the 8th 
April, it appeared &at the period of six months 
mm the date of the decree to be appealed against 
had gatydnd, cm the 23xd of Maco^ if the time 


APPEAL TO PRIVY OOUWOlX»-e»ai l adw f > 
(2) PRAOTICBANDPROCSDURB^siKrliiM. 
ooonpied by the petitioner in getting a eopy of the 
decree wa* to be computed in that period. iTeAf, 
that tho petition was barred bv limitotion^ /Vr 
c«WnHi.9>It i* not at all clear that the word **or* 
dinarily*' in a 599*of the Code of Civil Procedure 
doo* not refer to the oirenrastanoe* referred to in 
the second paragraph of that section, su,, when 
the last dty happen* to be one on which the Court 
is closed. LAKeaiiAKAK r. Pbryasami. 

[I. L. R. to Had. 073 

APPEARANCE, DEFAULT IN. 

Ste Casks under afpkal-*Dbfault ih 
Afpearancr. 

See Civil. PkOCKPURE CoDE, 1882, 88. 97, 
98. 

[X. L. R. 10 Had. 270 

APPELLATE COURT. fW. 

1. General Duty of AppeUate Courts ... 86 

2. Kxercisc of Powers in various Case 89 

3. Kvideiice and Additional Evidenoc 

on Appeal .. ... ... 40 

4. Uejectiou or Admission of Evidence 

atimitteil or r«*jected by Court below 40 

(<i) Unstatn]Hxl documents ... 40 

5. Other afflicting merits of Buit. ... 41 

6. Interference w’ith and Power to vary 

order of lower Courts ... ... 48 

7. Objetttion taken for first time on 

Appeal: ... ... ... 43 

(/i) General CasM ... ... 48 

(^) Special Cases ... ... 44 

(1) (iENBRAL DUTY OP APPELLATE 
COUET8. 

1 . — Dinminml of nnit by Jirnt Court without 
ora mining dvfrndaniid fritnc*Men‘-^.Hevorta>l of de- 
ert e on appeal — f>uty of Apjoeilaiv Court to direct 
rxumifuitton of irtfnefMti before reverting decree,^ 
Where a Court of first instance, considering it 
unnecessary to examine certain witnesses for the 
defence, dismissisl the suit, and tho lower ap- 
pellate Court, disbelieving the evidence of those 
witnesses for* the defence who were examined, 
allowed the plaintiffs appeal, f/eld^ that, before 
doing so, the lower appellate Court should have 
afforded the defeodanls an opportunity of top- 
plementing the evidence which they had given 
in the first Court by the testimony of those wit* 
nesses whom that Court had declared it unneoeik 
sary to hear, and that the case must he regarded 
as one in which the first Court bad refused to 
examine the witnesses tendered by the defend* 
ants. The Court directed the first Court to 
exsmino tho defendants’ witnesses and, having 
done so, to retnm their depositions to the lower 
appellate Court, which was to mlaoe the appeal 
upon its file and dispceo of it* KnUOA BaBREH 
r, Imam Au Buah. 


[LL.R. 9 AIi,d 89 
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APPELLATE OOXmT^^^ntUwed. 

(1) QmwBLkh mm of afpellate 

QOVhT^^imeluded, 

Z^Pretnmptim at to facU found hy Lomr 
Court-^Omimon to Mo olyectkin* unde$ Civil 
Proo^durv Code, $, 561.] Wbm a decree is ia 
2aT<mr of tlie res|>ondest, the appellate Court 
is not entitled to accept the facte found by the 
Court of ftrst instanoe as incontestably proved, 
merely because the respondent has not filed any 
croia*ob]ections to the decree nnder section 661 of 
the Code of OiWl Procedure (Act XIV of 1882) 
Bhaooji V. Bspuji. 

[I.L.R. 13 Bom. 75 

(2) EXERCISE OF POWERS IN VARIOUS 
CASES. 

S.^^Zhoree Error in derrre of longer Court — 
Power to omhe dr.oree whirh lower Court ought 
to mode-^ Madrm Kent Recovery Act, 9, 10, 

11.] A sominai^ suit by a landlord to enforce 
the acoeptanco of a patta under the Madras Rene 
Recovery Act should not be dismissed on a finding 
by the appellate Court that the patta tendered 
was not a proper patta. appellate Court 

ought to pass the decree which the Court of 
first instance ihoold have passed. Nsoabaja 

«, ICABTliS A. 

[I. L. R. 11. Mad. 23 

4 .— to Jile new plaint^With- 
drawol of tuii.'l An appdlate Court having set 
aside the whole of the proceedings, including the 
plaint, directed that a new plaint be presented 
in a proper Court : Held^ that this order, equiva- 
lent to directing the plaintiff to institute a new 
suit, was wrong ; and that with only the alter- 
native of having leave to withdraw the suit and 
bring a new one, his suit should have been 
dismissed. Lkdoabd e. Bull. 

[I« L. R. e AU. 191 : 1. L. R. 13 1. A. 134 

B.— Cfifil Procedure Codt\ *. 57— Return of 
plaint when Court ha$ no jurituliction.l An 
appellate Court is not bound to return the plaint 
nnW all oiroomstanocs where delect of jurisdio- 
lioft appears*, Yaooob e. Mohan Sinoh. 

[I.L. R.llMad.482 

0,—* Amendment tf plaint— Object ion not taken to 
jdaimi—Oremnd for dumiseal of euit—Suit for 
deelare/tory detrte toitkout aeking conee^ential 
relief* \ A s^t should not he dismissed by an 
appelate Court on the ground of its being one ask- 
ing merely for a declaratory decree, and no conse- 
quential relief, where that objection has never 
been taken by the defendants to the suit. The 
plaiutiffs should in such a case he allowed an 
epportunity of amondiug their plaint. l4if ba bin 
uieiurA t. Bama bin Fimplv. 

U. L. R. 13 Bom. 648 


APPXLIATli COURT— esaftattsd. ^ 

(3) EVIDENCE AND ADDITIONAL 
EVIDENCE ON APPEAL. 

7. — Ereih Evidence — Oiril Procedure Code^ 
#.668 ] An appellant who had ample opportu- 
nity of giving evidence in the Court below and 
elected not to do so, but to rest his case on the 
evidence as it stood, ought not to be allowed at the 
stage of appeal to give evidence which he could 
have given below. Ram Das Chakabbati v. 
Official Liquibatob of the Cotton Ginnino 
Company. 

[I. L. R. 9 All. 366 

R.— Civil Procedure Code 1883, #. 668 — Pro~ 
durtiOn of Additional Eeidenee in appellate 
Court,'] Circumstances nnder which an appel- 
late Court will not allow additional evidence to 
be produced at the hearing of an appeal under 
8. 668 of the Civil Procedure Code. NaDIAB 
Chand Sinoh v. Chundek Sikhob Saoho. 

[I. L. R. 16 Oalo. 766 

S.— Application to put in evidence on appeal 
which applieant refuged to produce in lower 
Court.] The plaintiffs had applied, daring the 
bearing of the case in the Court of first instance, 
for the production of certain books of account 
of the defendants. The defendants resisted the 
application, and the Court refused to order the 
b^ks to be produced. The suit having been 
dismissed, the plaintiffs appealed, and in tAe 
Court of appeal the defendants applied to bo 
permitted to put in evidenoo the books which 
thev had refused to produce. Held, that the 
evidenoe could not be admitted. Manohab 
Ganbbh Tambbkar 0, Lakhhibam Goyindaram, 

[I L.R. 12 Bom. 247 

(4) RE,7BCT10N OR ADMISSION OF EVI- 
DENCE ADMITTED OR REJECTED 
BY COURT BELOW. 

(a) Unstamped Documents. 

10. — Stamp Artf 1879,#. 34, provitto III— 
Admietion of documents in evidt^nce — Umtamped 
pnmfggoru note admitted an a bond on payment* 
of etamp duty and penalty.] The plaintiff sued to 
recover the amount due on three khatae. The 
defendant objected that the khatag were not duly 
stamped. The Subordinate Judge held that the 
instruments were bonds, and as such admitted 
them in evidence on payment of the proper 
stamp duty and penalty under a. 84, proviso 1, of 
the Stamp Act (I of 1879). At a subsequent 
stage of the same suit, his suooeesor in office was 
of opinion that the khatae in question} were 
prmnissory notes ; that as such they could be 
stamped only at the date of their eseoutioii, 
and that they had been illegally admitted in evi- 
denoe under s. 34, proviso I. He aooordinglv dis- 
missed the snit On appeal, the District Judge 
^eed with the Subordinate Judge that the 
instruments sued on were promlsKny notes, but 
held that after they had once bean admitted in 
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▲PPSXJJin tX>imT^0ntiiuied, 

(4) ESJBcrnoN oa admission or evi- 

DBNOB ADMITTBD OR RBJEOTED 
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evidenoe on payment of the stamp dnty and 
penalty, the qoeetion of their admiaiibility oonld 
not be snbeeqaently raised in the suit nnder 
prorieolll to a 34 of the Stamp Act (1 of 1879)« 
He therefore revemed the decree of the Subor- 
dinate Jndge and remanded the case for trial on 
the merits. Against this order of remand de- 
fendants appealed to the High Court. Held^ 
that the promissory notes, haring been onoe ad- 
mitted in eridenoe, oould not afterwards be reject- 
ed on the gronnd of their not being duly stamped. 
Diva CuAiTD r. Hira Cuand Kamaraj. 

[I. L. R. 13 Bom. 449 

11. ^Stamp Act, 1879, t. ad» 

mitted ait duly stamped — Appellate Court" s pomer 
to question the admusioaA Where a Court of 
first instance has admitted a document in erid- 
enoe as duly stamped, s. 34, cl. 3, of the 
Stamp Act (I of 1879) precludes the appellate 
Court from questioning the admission of such 
document. If the appellate Court considers the 
document to be insufficiently stamped, it cun 
only proceed under s. CO of the Act. Gurupada- 
PA BIK IraPA S. NaBO VlTHAL KULKARNI. 

[I. L R. 13 Bom 493 

(6) OTHER ERRORS AFFECTING MERITS 
OF SiriT. 

12 . — broupht in behalf of minor witnou^ 
amt hority ’-Civil Procedure ^ Wr.i8824. 37— 

Act, Bombay (^Act XX of 1864).] In a suit brought 
by the Politick Agent, ^uthem Maratta country, 
as administrator of the estate of the Chief of 
Madhol, who was described in the plaint as being 
19 years of age, to eject the defendants from 
oeitain lands belonging to the Chief situated in 
the Satara district, it was found, on preliminaiy 
objections taken by the defendants, that the Poli- 
tical Agent had no authority to institute the suit, 
he being neither a certificated guardian of theChief 
under the Bombay Minors Act XX of 1864, nor a 
** recognised agent’' under s. 37 of the Civil Pro- 
cedure Code. Held also, that the irregularity 
of the Politloal Agent’s suing for the Chief with- 
out authority, was one affecting the merits of the 
case, though not the jurisdiction of the Court. 
If the Political Agent was not properly represent- 
ing the Chief, he had no merits, no rights as 
against the defendants. The District Judge was, 
theiefcee, right in reversing the decree of the 
first Court,— s. 678 of the Code of Civil Procedure 
having no iwplioation to the pesent case. 
Ybkxatkav Baji Ghorpade V , Maohavarav 
Bamchamdba. 

[X L. R. XI Bom. 63 

18.— Civil Prceedure Code, 1882, a 691— 
Omission to appeal from order,! 8. 691 of the Code 
enahkethe Oomrt, when dealuig withaa appeal 


AlPPXLLATB OOURt-csarieniid. 

(6) OTHER ERRORS AFFBOTINO MlRim 
OF 8VXT— ceiicliitd^d. 

from adecree, todaal with anyqnesUon which map 
arise as^to any error, defect, or Irregularity in 
any order affeotingjthe decision of the esse, though 
an appeal from su^ order might have been and 
has not been preferred. Ot»oylee Hahoo v. Perm* 
lall Sahtto^ 1. L. R. 7 Calc. 148, referred to. Ham 
Narain Sing r. Khaeaq Smo. 

• [X.L.R.9A2I447 

14 .— XL of 1868, S ^Permission to rtUt^ 

ive to sue, proof of^Civil Procedure Code,ss, 440^ 
578.] In a suit oonducbed on behalf of a minor 
by a relative, the absence of the oerttfloate of 
guardianship required by a 3 of the Bengal 
Minors Act (XL of 1868) is not a fatal defect ; 
and the fact of the Court allowing such a suit 
to proceed must be taken as implying that the 
necessary permission has been given. Even if 
such permission has not in fact been given, the 
irregularity is covered by s. 678 of the Civil 
Procure Code. Bhaba Pershad Xhan v. The 
Secretary of State for India in Oouneil, I. I*. R^ 
14 Calc. 169, followed. Pabmsbiiar Das e. Bela* 
[1. Ii. R. 9 AU. 608 


IL.’-^SperiJic Relief Act ( 7 of 1877),a. 42.-Zh?cle. 
ratory decree — Cicil Procedure Code, s, 678.] 
An improper or irregular exercise of the discre- 
tionary power conferred by a 43 of the Bpecifio 
Relief Act (1 of 1877) does not in itself constitute 
sufficient gronnd for the reversal of a decree 
which is not open to objection on the gronnd of 
jurisdiction, or of the merits of the case, being 
covered by s 678 of the Civil Prooednre Code, 
Sant Kumar v. Hctio Saran, L L. R. 8 All. 866, 
referred to. Muhammad Mahhuk Ali Kham 
r. Khuda Bakhsh. 

[1 L. R. 9 All. 622 

10.— AVrer'ia rejecting documents already ad* 
mated — Order of revvand--^ Civil Prooeduro Code 
1882, s. 678 ] Where in a suit to recover the 
amonnt due on three khatas the first Court found 
they were bonds and admitted them as payment 
of stamp duty and penalty under s. 34 of the 
Stamp Act ; but at a snbseqnent stage of the 
suit his snooassor in office was of ooTnion that 
they were promissory notes, and that, therefore, 
they, not being stamped, conld not have been 
legally admitted in evidenoe, and eooordingly 
dimissed the snit ; and the District Jndge hm 
that after they had once been admitted in evid- 
enoe on payment of the penalty the question 
of their sdmiisibility could not be raised end 
remanded the soit for trial on the merite. Beldt 
that under s. 678 of the Code of Civil Prooe- 
dnre (Act XIV at 1882) the High Court could 
not interfere with the order of remand, as It wis 
not one which affected the merits of toe oese or 
the jnrisdictiott of the Conrt. Db^aosavd e, 
HiBAOHABO KaMABAJ- 

[X LB. 18 Bom. 449 
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(8 ) INTOEFBBENCB WITH AND POWER 
TO VABT ORDER OF LOWER COURT. 
t7,"^Oivil Pr0e$durfi Codtt, ##. 562, hl%—Prac~ 
tiee^Appeal an full ecnrifee ftam deerM fiUmisM- 
inf anit In part^/temand afwhplr aatff^ though no 
ero$i appeal or ahjeationa pr^crred^lhtmUial of 
fohale Bait an romand-^Uigh Court conpotent in 
taaond appaal to eontider validity of roimpnd ardor 
not apeaifioaUy appealed ’^Oitil Prooednro Codo^ 
9 B, 514, 561.] A plaintiff whoin suit had been 
daora^ in part ap^led from so much of the first 
Oonrta decree ae was adverse to him, and stamped 
hie memorandam of appeal with a stamp which 
would have covered au appeal from the whole 
decree. The defendant did not appeal or file 
oroMM>bJeotions. The lower appellate Court re- 
minded the whole case to the first Court under 
a, 568 of the Civil Procedure Code, the plaintiff 
not appealing nnder s. 588 (28) from the order of 
remand. The first Court then dismissed the whole 
•uH, and, on appeal by the plaintiff, the lower 
a]^;»ellate Court confirmed the decree. On a 
■eoond appeal to the High Court, h'ld, (i) that 
the High Court was oompetont to coosider the 
validity or propriety of the order of remand, 
though it haa not been specially appealed against; 
(U) i£at the order of remand was ultra viree, so 
far as it related to that part of the first Court's 
decree which was favourable to the plaintiff, the 
lower appellate Court not having jurisdiction, I 
in theabeenoe of any appeal or objections by the j 
defendant, to disturb that part of the decree ; (iii) j 
that the order of remand was not made valid by | 
the aubeequent appearance of the plaintiff before 
the firat Court or by the appeal from the first 
Oouit'a decree on the remand, and (iv) that the | 
oaae waa not covered by s. 578 of the Code. Prr I 
MamiOOP, 644 had no applioatiou to the 
case, that aeotion relating only to oases where 
one or more of the parties arrayed on the same 
aide appealed against a decree passed on ground 
oommon to all, and not cases where either of 
two oppoaite parties appealed from a part of the 
decree upon a court* fee sufiloiont for au appeal 
from the whole. Mohaohur Sing v. Bengal Gor. 
emmant, 7 Moore's I. A. 283 ; For bn v. Amrrroo- 
niata Snnm, 10 Moore's I. A. 340; aud J/uhhun 
Lai v. Arse KiBken Sing^ 12 Moore's^ 1. A. 157, 
referred to. Chsda Lal v. Badcjlla^ 

[1. L. R. U AU. 36 

(7) OBJEOnON TAKEN FOE FIRST TIME 
ON APPEAL. 

(a) QiNi&st OASta. 

IS.— AVfv naimt^JHacratian of Court.] On 
•eoond appeal the appellant abonld not be allowed 
to ralae an entirely new point, if it is one for the 
right determination of which it is necessary to 
go into evidence whloh has not hemi produced in 
the lower Courts, or unless it is a pure point of 
' law going in to the question of the Jurisdiction of 
the lower Oourts and oapa ble of being determined 
without the ooiisideration of any eHdenoe other 
than that m tha leooid; and even if it falls 


APPELLATE COURT— , 

(7) OBJECTION TAKEN FOR FIRST TIME ON 
APPEAL ^continued, 

(a) Genbbal Ck9>TS&^eonchided. 

within the a1)ove ezoeption, it is purely discre- 
tionary with the Court whether to consider it or 
not. Fakir Chand Audhikari v. Anunda 
Chumdbh Bhdttacbabji. 

[I.L. R.14 Oalo, .586 

(5) Bpsoial Cases. 

Evidence-- Objection to document an erid- 
ene.e not raided in Lower Court.’] If no objection 
is taken in the Court of first instance to the 
reception of a document in evidence, it is not 
within the province of the appellate Court to 
raise or recognise it in appeal. Ohimnaji Govino 
Godbols v. Dinkar Dhonbev Godbole. 

[1. L. R. 11 Bom. 320 

20 . — Juvisdiet ion— Objection to euit for mcBne 
proiits on being matter for execution — Ciril Pro^ 
cedure Code {Act XIV of 1882), b. 244.] A 
landlord sued his tenant for arrears of rent, 
and obtained a decree for a certain amount 
and a declaration that, if the amount were not 
paid within fifteen days, the tenant should be 
ejected under s. 52, Act Vlll of 1869. The 
amount was not paid, aud the landlord executed 
the decree and obtained possession. The tenant 
I appealed and succeedod in getting the decree 
sot aside, and the amount found due from him 
for arrears by the first Court was reduced and 
a decree made, directing that, if the reduced 
amount were not paid within fifteen days he 
should be ejected, fie paid the amount found 
due by the appellate Court within the fifteen days 
aud recover^ poesession of his holding. He 
then brought a suit in the Munsif’s Conrt to 
recover mesne profits from his landlord for the 
time he was in possession after the execution of 
the first Court’s decree. * It waa contended on 
eeoond appeal that the suit would not lie, as the 
matter might aud should have been determined 
in the execution department nnder a. 244 of the 
Civil Procedure Code, lleld^ that, aa the soit waa 
instituted in tbo Mnnaif’s Court, and the Munsif 
under the ciroumstancea of the case was the 
officer who, in the first instance, wonld have had 
to determine the matter in the exeootion depart- 
ment, there was at most only an error of prooednre 
and no exercise of jurisdiction by the Munaif which 
he did not possess, and that upon the antboriy of 
the decision in PurmeBBurae Perihad Xarain 
Singh v. Jankee Kooer, 19 W. E. 90, this oonld 
not be made a ground of objection on appeal : 
Held also, that, the point being one that waa not 
raised in the pleadings or before dther of tihe 
lower Courts, and being a point which went ex- 
clusively to the juriediction of the Court, it could 
not be raised on second appeaL AEXEunniii Hos- 
8E1N V. BaXAMUQRA KOT. 


£LL.R.140ilo,a06 
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APPELLATE OOXTRT^imelHded, 

(7) objection takbn fob first time on 

AJPl?mh^0Hcluded, 

Objection i^ferting juritdirtim-^Want of 
proper eertijirafe- Suits nnder iMkkan ApricuU 
turisti* Relief Arf.] Nr/i^.that an oBjaotion taken 
to a salt nnder the Dekkan Agricalturii»te' Relief 
Act on the f round that a proper oertifioate had 
not been obtained oonld be taken for the first time 
on second appeal^ as it was an objection affecting 
the jurisdiction of the Courts below. N Y am atvls 
e. Nam vai.ad Fabidsua. 

[I. L. R. 13 Bom. 424 

22»’-^Zimitatioii,2 Where the question of limits* 
tion was raised for the first time on second appeal 
held, that it oould not be decided against the 
plaintiff. Shivaph «. Ooo Nag ay a. 

[I. L. R. 11 Bom. 114 

23,^Pariie*^Non*joinder of partien-Mitjoin- 
der.^ iZWd by Muttueami Ayyar and Brandt. JJ. 
(Kernan, J., dissenting) the objection as to non- 
joinder of parties is not essentia!^ but merely 
formal, and weight should not be attached to it 
when it is first taken on second appeal. Moioim 
Kuttx c. Krishnam. 

[X. L. R. 10 Mad. 322 

APPLICATION BY PERSON NOT A 
PARTY TO SUIT 

See HAKAGKIIKMT OP ESTATE BY COCBT, 

[I. L. R. 15 Oalo. 263 

APPROVERS. 

See Charge to Joby— Misdirection. 

[I. L. R. 12 Mad. 196 

Criminal Procedure Code, w. 337, 339.-->lm>w- 
plice — Tender of pardon, effect of-^8uhsegnent 
trial of ace*mpliee for conneeied offcnccM.^ A pris- 
oner charged before a Magistrate at Benares with 
offences punishable under as. 471, 472, and 474 
of the Penal Code, made a confession to the 
Magistrate in respect of those offences. lie was 
then sent in custody to Calcutta, and was there, 
together with other persons, charged before a 
Magistrate with offences punishable under ss, 407, 
478, and 475. The oondnctto which these charges 
related was closely connected and mixed up with 
that to which the charges first- mentioned had 
reference. Under s. 337 of the Criminal Proce- 
dure Code, the Magistrate at Calcutta tendered a 
pardon to the prisoner upon the conditions speci- 
fied in that section, and the prisoner accepted 
^e pardon, and gave evidence for the prosecu- 
tion. The Magistrate held that this evidence was 
not snflIeieDUj corroborated, and accordingly dis- 
charged all the aeeased, bat the pardon was not 
withdrawn, and there was nothing to show that 
the Magistrate was dissatisfied with the prisoner's 
statements or considered that he had not com- 
plied with the conditions on which the pardon 
wag tooteed. Sobaequoutlj the prisonei was 


APPROVERB-ssiwleM. 

oo^itted bv the Magistrate of Btfiaffet te trial 
before the Court of Sessions upon the ohargea 
under ss. 471, 472. and 474 of the Penal Cade, Ha 
pleaded not guilty, but did not in terms plead the 
pardon M a bar to the trial, though mi mada 
some rfterenoe to the subject $ and the fiteeldna 
Jud^, having made a brief inquiry ae to the pro* 
oeedings at Calcutta, came to toe canoloaloii that 
there was no suifioient proof of any conditional 
pardon afid oonvioted and sentenced the aooui^ 
Held, that by the terms of the oondiUcmal pardon 
granted to the accused bv the Calcutta Magutrata, 
the oonditione of which were eatiefled, ae was 
shown by its never having been withdrawn, tha 
accused was protected from trial at Benares in 
respect of the ofleooes under as. 471, 472, and 474, 
and was not liable to be proceeded againat in yes* 
poet of them, and that the trial and eoarietloM 
were, therefore, illegal- Althongh e. 837 of lha 
Criminal Procedure Code doea not in tenna oavar 
a case where a Magistrate holding a prdimlnaiy 
inquiry for committal against several pareaiia 
tenders a conditional pardon to one of theai, 
examines him as a witness, and sttbeeqoently die* 
charges all the accused for want of a pr«md/aris 
case against them, the words ** everv person ac- 
cepting a tender under this section shall be 
examined as a witness in the case" mean that for 
all purposes (subjoot to failure to satisfy the 
conditions of the pardon as provided for by e. 88i> 
such a person ceases to be triable for the oflhnoa 
or offences under inquiry or (with referenoe to 
s. 339) for **any other offence of which he appeaia 
to have been gnilty in cM)nneotion with the aama 
matter,'* while making " a full and true ditotoeura 
of the whole of the eireninstanoee withia his 
knowledge relative to the offences" directly msder 
inquiry. The words last qnoted refer to tha 
importance, when a pardon is tendered, of enoomr* 
aging the approver to give the fulleet details, so 
that points may be found in his evideaee whleh 
may be capable of corroboration. The qaseUmi 
of how far the pardon protects him, and what 
portion of it should not protect him, ought act 
to be treated in a narrow spirit. Quatif-Biiraasa 
V. Uanoa Chaham. 

[I L. R. a All. 79 
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AJU31TRAT10N«-r<Hitifiiffi. 

(1) SimHlSSION OF AWARD. 

extending time for pregentation, of 
amrdJ\ An order extending the time for the 
preeentotion of an award open apjilication 
presented within time is not bad in law by 
reason of its baxing been made after the ex* 
piry of the term which it purports to extend. 
BOPPO e. OOVIKDAGUARTAR. « 

LI. L R. 11 Had. 85. 

2*-^OmiMiion to fix time for delivery of awards 
MxUnoion of tmo after expiration of period 
JUtod^OirU Proreduro Code, $». :t6, 608, 614.1 
'Hie profision contained in «. 608 of the Civil 
Frooednre Code, requiring the Court to fix a 
reasonable time for the delivery of the award 
is not imperative but directory, and non-com- 
pliance with it does not make the order of refer- 
ence abortive and any Hubsoquent arbitration 
proceedings ineffectual and bad. Under s. 514 of 
the Code the Court may extend the time for mak- 
ing the award after the time fixed therefor has 
ax^ed. Uah hiARAiK Sinuii v . Bhaowaiit Koar. 

[I. L. R. 10 All. 137. 

3»-^MakiHg and fling areard^^ Award wade hot 
•mot ,filed foithin time eperified hy order of Court 
•^Civil Prooednro Ctnle ( Art XI V of 18823,>»<f. 608. 
514, 621. ][ The present suit for dissulution of 
partnership and all matters in dispute between 
the parties thereto were by Judge's order, dated 
Ivth July 1887, referred to the arbitration of A 
and P. The time for making and filing the 
award was by subsequent orders extended to the 
18th May 1888. The award was made on that 
day, but was not filed until the 18th June 1888. 
The second defendant obtained a rule calling on 
tha other parties to show cause (winter alia) why 
the award should not be set aside by reason of its 
not having been filed iu time. Ileld^ that the 
omission to file the award on or before the 18th 
May 1888, did not render it invalid. The word 
**mad6'’ in ss. 614 and 521 of the Civil Vrocodiiro 
Code (Act XIV of 1882) doos not include the filing 
of the award, Umkrsev Frvmji v. Shamji Kanji. 

[1. L. R. 13 Bom. 119. 

(2) REMISSION TO ARBITRATORS. 

on one point only ^ Memmion toarhU 
iraiOT--->Mrfuml hy arbitrator to art — lAmitatitm 
•^Advmo poggfigionJ] A ease was referred lor 
decision to an arbittntor. The arbitrator made 
his return, deoiding by the award only one of 
the issnee raised m the case, m., that the 
defendants had been in possession of the land 
in suit for more than twelve years. The 
plaintifh and the defendants claimed under 
the same landlord. The Munsif remitted the 
ewardto the arbitrator for determination of the 
other matters arising in the case ; the arlntrator, 
however, refused to act further in the matter, 
md the Mittisil himself took up the*oase and 


ARBITRATION-ceatt»tw?d. 

(2) BBHISSION TO ABBITBATORS-^Wz«* 4 
decided it in favour of the plaintiffs. On appeal, 
the Subordinate Judge held that the award made 
by the arbitrator was sufficient for the determin- 
ation of the dhM, and reversed the decision of the 
Munsif and gave the defendants a decree in 
terms of the award. Eeld^ that, as the plaintiffs 
and the defendants claimed under one and the 
same landlord, and the question between them 
being which of the two had the better title to 
the land in dispute, the case could not have been 
concluded by the finding of the arbitrator upon 
the question of possession, and that the Munsif 
had acted rightly, on the arbitrator declining to 
complete the award, in deciding the case himself. 
JoNAKi>ON Mxjnuul Dakka o. Sambhu Kath 
Mundul. 

[I. L. R. 16 Calo. 806 

(3) AWARDS. 

(a) Validity op Awards and Ground for 

BETTING THEM ASIDE. 

6 .— r/r/i Procedure Code, «. 621. cl. (a),— A/is- 
eonduet ” of arbitrator.'] The word misconduct ” 
as usi^ iu B. 621, ol. [a), of the Civil Procedure 
I Code should be interpreted in the sense in which 
' it is used in English law with reference to arbi- 
tration proceedings. It does not necessarily 
imply moral turpitude, but it includes neglect of 
the duties and responsibilities of the arbitrators, 
and of what Courts of justice expect from them 
before allowing finality to their awards. An 
arbitrator to whom the matters in difference in a 
suit were referred under s. 608 of the Civil Pro- 
cedure Code, and who was directed by the order 
of reference to deliver his award by the 22nd Sep- 
tember, applied on the 17th September for an ex- 
tension of time, on the ground that a very full 
investigation was necessary, which it was not 
possible to make within the prosoribed period. 
On the 20th September, without waiting for the 
order of the Court, he notified the parties that he 
proposed to hold an inquiry in the case on the 
24th, and it appeared that he did not expect this 
intimation to reach them before the 2 let or 22nd. 
On the 23rd he informed the plaintiff 's pleader 
that a new date would be ftx^ for the wquiry 
of which notice would be given to the parties. Not- 
withstanding this, on the 23rd the arbitrator took 
evidence for tbe defendant in the absence of the 
plaintiff and his pleader. All these prooeedinga 
were held before the arbitrator received an order 
of the Court extending the time for delivery of 
the award up to tbe 26th October. On the 27th 
September be directed the parties to be informed 
that the investigation would be held on the 6tti 
October. On the 4th October tbe plaintiff present- 
ed a petition praying the arbitrator to summon 
witnesses and to take documentary evidence, and 
upon this nothing definite was settled at the time ; 
but, after the pleaders bad left, the arMtoator 
passed an order rejecting the petition, on the 
ground that the evidence sought to be prodnoed 
was unneoessaiy. On the same date aim im the 
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JLBBlTKATlOTX-^fiontimi^ 

^ (8) AWkBiD&^mtinued, 

{ a ) Validitt of Awards akd Groitkd for 

BBTTINQ THKM ASIDE— 

6Ui and 6th October he took evidence for the 
defence in the absence of the plaintiff and his 
pleader. On the 10th he rejected a petition by the 
plaintiff praying for further time to produce 
evidence, and complaining of his having taken 
evidence in the plaintiff's absence and having 
received in evidence a fabricated document. On 
the 25th October the arbitrator delivered his 
award in favor of the defendant. Subsequent' 
ly, upon objections made by the plaintiff, the 
Court set a^de the award and directed that the 
trial of the suit should proceed. ///*///, that 
although no case of corruption*' within the 
meaning of s. 621, cl. (a) of the Civil Procedure 
Code had been made out against the arbitrator, 
the circumstances above stat^ amounted to ** mis- 
conduct, and the award was. therefore, bad in law 
and had rightly been set aside Soohal Thakvr, 
Opadt^eah v. Punvfuinund Tikka^ 8. D. A. Bengal, 
1848 ; p. 116 ; JUredou Krhto Mozoomdar v. Puddo 
lAtehuiL Mujumdar, I. W. 11. 12 ; iiada Kam v. 
Beharee, 8. ‘D. A. N. W , 1864, l^i/. 2, p 3t)9 ; Paru, 
Dtfix V, S. D A. N. W 1861, 1 W, 2, p 189; 

Bnivard v. Wihov, I. L. 11. 4 Calc. 231 ; Jfh(Hjirath 
V. BamGhvlanif I. L. R. 4 All. 28.3 ; Wazir Makton 
V. Liilit Singhy I. L.R. 7 Calc, 1C6 ; Xahtnukh Hai 
v.Umadaiy 1. ll R. 7 All, 27.3 ; and Pi'HtonJer AVr- 
Aurwafijtr V, JBanorkjr{\ 12 Moore's I. A. 112, dis- 
tinguished. Gunga Sauai r. Lkkhba .1 Singh. 

[I. L. R. 9 All. 263 

of arbitrator* to art in ron formity 
with thr rulrx of rridrnrr.'] It is not a valid obj<'C- 
Uon to an award that the arbitrators have not 
acted in strict conformity with the rules of 
evidence. Suppu r. Govindacharvab. 

[I. L. R. 11 Had. 85 

7 . — Civil Proeedifre Codr, m. 608, 614, 621 — 
OmisMtan to jia tivw for delivery of award — 
Bxtrneian of time after rj’pi rat ion of period fu^rd — 
Effort of acceptance of award by the Covrt-- Effect 
of the arbitrator Jir*t tendering and then frith’ 
drawing rt«ignation.'\ The provision contained 
in 8. 608 of the Civil Procedure Code, requiring 
the Court to fix a reasonable time for the delivery 
of the award, is not imperative but directory, and 
non-compliance with it does not make the order 
of reference abortive and any subsequent arbitra- 
tion proceedings ineffectual and bad. Under 

8. 614 of the C^e, the Court may extend the time 
for making the award after the time fixed there- 
for has expired. The last paragraph of a 621 
does not imply that an omission by the Court to 
fix a positive date within which the award in to 
be filed is fatal to the validity of the award. 
Where an order extending the time for delivery 
of an award was made after the time fixed there- 
for had expired, and did not fix any positive 
date for the filing of the award, Held, that the 
ndoptkm of the award by the Court aaounted to 


AEBlTRATXON-cimfiiHied. 

(3) AWARDS-^eeliW 

(a) Validitt of Awards and Oroukd for 

SSTTlNG TBRM ASIDB .riiNfiausd. 

an enlargement of the time for delivery of the 
award the date on which it was in fact deliver* 
ed, and to a ratification of what had been done 
by the arbitrators, and that the parties, having 
made no objection to the action of the Conn, 
must be*taken to have waived anv objection to 
the award. The mere oiroumstanll ox an arbi- 
trator having first tendered and Uien withdrawn 
his resignation does not formally divest him of his 
character as arbitrator. Joymvngul Singh v. 
Jdohvn Bam Jif<it*M*an’s, 23 W. R. 429, referred to» 
IIarNabain Singh r. Bhaowant Kuar. 

[1. L R 10 All. 137 

8 . — C/n7 Procedure Cods, f. h%\^Mi*opnduet gf 
arbitrator* — Ground for tetting aside auuird,] 
Where a suit was referred to arbitration, and 
objection was taken to the award on the ground 
that one of the arbitrators had not attended a 
meeting when witnesses were examined by the 
other arbitrators, 7/r/d, that the award waa 
invalid by reason of misoouduot on the part of 
the arbitrators within the meaning of a 621 («) 
of the Code of Civil Procedure. Tuamiiiraju 

r. BapiraJU. 

[I. L. R. 12 Had. 113 

9. — -VoKwy and filing award-^ A fvard madr^ but 
iwt fled irithin thr tiiiie epreifed by order of Cowet 

Civil Procedure Code {Act XlV of 1882), ##. 
608, 6)4, 621.1 A suit for dissolution of partner- 
ship and tdl matters in dispute between tbe 
parties thereto wore by Judge's order, dated 
18th July 18H7, referred to the arbitration of 
A and Ji. Tbe time for making and filing tbe 
award was by subsequent order extended to the 
18tb May 1888. The award was made on that 
day, but was not filed until the 18th June 1888. 
Tbe second defendant obtained a rule calling on 
the other parties to show cause {inter alia) why 
the award should not be set aside by reason of lie 
not having been filed in time : Jhld, that the 
omission to file the award on or before tbe 18th 
May 1888 did not render it invalid The word 
** made” in ss 614 and 621 of the Civil Procedure 
Code (Act XIV of 1882) does not include the 
filing of the award. Um sbsxy Pbicjijx e. SBAiun 
Kanji. 

[I. L. K. 18BoiiLli9 

10 . — arhUration^Civil Proevdura Code 
{Art X/ re/* 1882), w. 520.621, 626, 628.1 Cer- 
tain disputes between partiec were referred under 
a written agreement to an arbitrstor« who In 
due course made bis award. The plaintiff then 
applied to tbe Bubordinate Judge to have the 
award filed in Court under the provlalona of 

s. 626 of the Code of Civil Prooc^ure. The defend- 
ants came in and objected to the nwiid on the 
following amongst other grounds: that the 
agreement of fubinimioa wM vague and ladafiaito 
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uid did not oloftrl j tot out the m^ttem in dispute, 
^he Bnbordinnte Judge ovemiled the oojeotion 
wiUiont taking anj ^denoe, end directed the 
ward to be filed and a decree to be passed 
diareon. The plaintiff appealed : Hdd on appeal, 
hat as the objection was well founded, Ibasmaoh 
as the agreement to refer was vagne and indefi* 
nite, and did not clearly lay down the power of 
arbitrator in dealing with the sabjeot-matter 
h dispute, and as it was not possible to make out 
what powers were intended to be conferred upon 
he arbitrator, the award should not be allowed to 
e enforced under the provisions of ss. A26 and 
30. BiKDBSStTBI PaiMHAD SjNGU V. JANKEE 
^SBSBAD BIEOU. 

[I. L. R. 16 Calo. 482 


(4) PRIVATE ARBITRATION. 

11.— risiZ Procedure Code, m, 526 — Lots of 
wardtProeednre oa.] When an award has been 
cat, a Court acting under a. 635 of the Code of 
3iTil Procedure cannot take secondary evidence 
yt its provisions and pass a decree accordingly. 
A suit to have a copy of such award filed cannot, 
herefore, be maintained. Gopi Rsddi v. Maha* 
«axdi Rspdi. 

[I. L. R. 12 Mad. 331 

.RMS AOT, 1878. 

mm$t, 5 And 19.— A having obtained a license under 
he Arms Act, 1876, for a match-lock, had the 
l eifm oonvorM into a percussion gun. He was 
sonvioted under s. 19 of the said Act, on the ground 
hat the license did not permit him to keep a per- 
imssion gun. Held, that the oonviotion was bad. 
)UBBll<SliPBiBs r. Bodappa. 

[I. L. R. 10 Mad. 131 

— — , s. 19 («)— Sa/e of tvlphur and ainmvni- 
Hon apont if a lieeme-holder.'} Bale of sul- 
hnr and ammunition by tho agent of one holding 
license (in Form VI) under Act XI of 1878 is 
not illegal* Qubke^Empress r. Bituakamatya. 

(I. L. R. 12 Mad. 473 


ARMY AOT» 1881 (44 db 45 Viot., o. 58), 
•.144. 


See SoxJillB* 


[I. L. R. 11 Mad. 475 


ARMY AOT, 1881 (44 dt 45 Viot. o. 58), 

Mh 144, 161. 

See Biivios OF SiTirMONe. 

[I. L. R. 10 Mad. 319 
£1. L.R.UMad. 475 

dkc Shall OAOiB Oouxt, Mofusbil— 
Juaigpionov— A but Act. 

^UBLlOMsA, 810 


ARMY AOT, 1881, s. 156. 

Taking in pawn medal or military aeeeration 
from a toldier.] Under the Army Act, 1881 (44 
A 46 Viot.. 0 . 68), s. 166, any person who ^es in 
pawn a military decoration from a soldier is liable 
to punishment : Heldt that this section of the Army 
Act, 1881, is applicable to a person who takes a 
medal in pawn from a sepoy in India. Queen- 
Empebsb v. Nabayansami. 

[I. L. R.lOMad. 108 

ARREST. 

See Attachment— Attachment before 
Judgment. 

[1. L. R. 14 Oalo. 605 

See Execution of Decbbb— Mode of 
Execution— Married Woman. 

[1. L. R. 12 Bom. 228 

S(^e Rbvibw— Ground fob Review. 

[I. L. R. 12 Bom. 228 

See . Wrongful Restraint. 

II. L. R. 12 Bom. 377 

Civil Procedure Code, e. 349— Cwtrf, power of, 
to rcleaee judgment •dchUrr after /w* u im^iioned^ 
and ** impHeonmenL'^'] “Arrest” as 
used in s. 349 of the Civil Procedure Code 
(Act XIV of 1882) does not include “ imprison- 
mont” Therefoie the power conferred on the 
Court, under that section, to release a judgment- 
debtor arrested in execution of a decree on secur- 
ity being given by him ceases after he has been 
imprisoned or pat into jail. Jn the matter of 
J/aetie, 1. L. R. 11 Calc. 451, dissented from. Jn re 
Quarme, I. L. R. 8 Mad. 503, followed. Mahomed 
Hobxin V. Eadhi. 

[I. L. R. 12 Bom. 46 

ASSAM, LAW AS TO FYKES IN. 

See Right op Occupancy— Acgthsition 
OF Right— Pebsonb by whom 
Right may be acquired. 

[I. L. R. 15 Oalo. 100 

ASSAM LAND AND REVENUE REOU- 

LATION (1 OF 1886) 

— i, 59,-^ Pent euit — Suit for arrean due before — 
Pegulation came into force.’} In a suit for Gie 
recovery of arrears of rent aocmod doe before the 
Assam Land and Revenue Regulation of 1886 
came into force, which was instituted on the 7th 
of July 1886, where it appeared that the pUdn- 
tifiTs name had been previooaly registered, but 
that the Chief Commissioner had issued no 
notification under s. 48 of the Reg^atiott direct- 
ing that the registers then in existence should 
be deemed to be registers prepared under a 59 
of the Regulation, and that the plaintUTs name 
had not bm regirtered under the last me n t i one d 
•eoUon: i/cM,thata59ap]^i»tor«ntaooiming 
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ASSAM LAND AND RNVSNXTE REGU- 
LATION (1 OF lB86)^oneludtd, 
due after the Begnlatloii came into force, and 
not to rent already due on the date on which it 
came into force, and that, there/ore, the suit 
was maintainable. Brojo Nath Chowdhrv r. 
BiBMom Bikoh Moripuri. 

(I. L. H. 16 Oalo. 227 

ASSESSORS, ACQUITTAL WITHOUT 
CONSULTING. 

See OBIIUKAL PROCElDlNOg. 

(L L, R. 10 All. 414 

Sefe Sbsbionb Judqk, Power op— 

II. L. R. 10 All. 414 

ASSIGNMENT OF CHOSE IN ACTION. 

See Contract Act, s. 23— I llkoal Con- 
tracts— against Public Policy. 

[I. L. R. 13 Bom. 42 

See Promissory Note. 

[1. L. R. 11 Mad. 290 

ATTACHMENT. Col 

1. Subjects of Attachment— ... 5.1 

(a ) Buildings and House Materials 5.1 
(5) Debts ... 54 

(c) Joint Family and ReTcrsionary 

Interests ... ... 55 

(d) Property and Interest in Pro- 

l^rty of various kinds ... 55 
(r) Salary ... ... 5tf 

(/) Trust Property ... ... 55 

2. Attachment before Judgment ... 57 

8. Attachment of Person ... 58 

4. Mode of Attachment and Irregular- 

ities in Attachment ... 59 

5. Alienation during attachment ... CO 

Attaohment of person. 

See Execution of Decree— Mode of 
Execution, &c.— Mabbud Woman. 

[I. L. R. 12 Bom. 228 

See Beview— Ground for Keview. 

[I. L. R.12Bom. 228. 

(1) SUBJECTS OF ATTACHMENT. 

(a) Bdildikos and House Matreialb. 

Civil Proeedure Code, 1882, r. 2CC (r) — 
Building MiU-^AgrituliurUt BAagdar-^Bhagdari 
Aet (Bom, Act V of 1862) — Decree — ExecHium 
ngui^t A having obtained a decree 

against who was a bhagdar, attached his bhag 
in ezeontkm, inclnding the gabiMu or site upon 
which B*s hottse was built. B applied to have 
tha atUefament removed from the gabhan on the ! 
ground that be was an agriculturist, and that, i 
thscefote, the gabhan of his house was protected I 
attachBMtnt by cL (c) of t. 266 of the <hvU j 


ATTACHMENT-csnfiain^d. 

(1) SUBJECTS OP ATTACHMENT-rsafinerd. 

(a) BUfLDINOB AND HOUSE MATERIALS— 
concluded, 

Prooedpe Codia(AetXIV of 1883). Befd, thnt 
the gabhan was subject to attachment, and was 
not protected by the above clause. B did not 
hold as an agriculturist. He could not have ooou« 
pied the^ house except as a bhagdar, and It was 
as part of a bhag that the site was attached. 
The protection of s. 260, ol (c), was intended for 
agrionlturists in the strictest sense, and for agri- 
culturists in that sole character. Jivan BhaOA 
V. Hiba Buaiji. 

[I. L. R, 12 Bom. 363 


(*) Debts. 

2.^Bjrecuttctt of decree ^ Pari iu^rtkip dtbi At* 
taehment of.^ An unoortain sum which may or 
may not bo payable by one member to another 
of a partnership, not shown to have been wound 
up oauuot bo attached or sold in cxeoutiou of a 
decree. Dwabiea Mohun Dah r. Lockbimoni 
Dabi. 

[I. L. R 14 Oalo. 384 


Peoerdurr ('ode, w. 258, 281, .101 — 
Attaelunent of a debt due to a judgment ^debtor-* 
Sale of debt — Payment into (<ouri-^ Prohibitory 
order.] A UccrLodioldcr by a prohibitory onler 
made under s. 258 (a) of the Civil Procedure 
Code attache*! a debt due to his judgment-debtor. 
The debt was not paid iuto Court. I/eld, that 
the Court caunot, under s. 368, of the Code of 
Civil Procedure, caU ou a person subjfsot to a 
prohibitory order to pay or show cause w1^ he 
should not pay his debt into Court. The Court 
is bound to satisfy itself that a delit is due ; the 
debt must then be sold and delivery made under 
Bs 281 and .101 of the Cuile of Civil Procodure. 
SIRIAH V. MUCKANACHAUY. 

[1. L. R. 10 Mad. 194 

4c.--^Civil Proeedure Code, 1882, $*, 267, 268 
and bKi^-^Exvoution—’Practier--^ OarnUhee — At^ 
taehment by a judgment-errditor of a debt due tr, 
judgment-debtor by a third party ----Order upon 
third party to pay where, debt ad mitt ed~- Proee- 
dure wfu're exiuienee of debt not admitted,] Wheit 
a debt alleged to be due by a third party U 
a judgment-debtor has been attached by the 
judgment-creditor, the Court may, under a. tlOC 
j of the Civil Procedure Code (Act XIV of 1883) 
make an order upon the garnishee for the pay- 
ment of such debt to the judgment-orodltor in 
case the former admits it to be due to Uie judg- 
ment-debtor. Where, however, the garuishei 
denies the debt, there is no other course open ic 
the judgment-creditor than to have it sold, or ic 
have a receiver appointed under a. 603 of th<. 
Code. Toolba Goolal v, Antoni. 

[L L* R. II Bom. 44^ 
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ATTA0H]CXNT^<*iHiei«it«fi2. 

(1) SUBMITS OF ATXAOH]fENT-<*im//iit^^ 
( fl ) JoitTT Family A Bevkbsionaby Intkbbsts. 

6.^Property liable to attaekm^t and mle — 
Orani to Hindu widow for tnaintenanro for life — 
Jiewrsionarv right of grantor — Act VI T1 of 1869, 
#. 206— Cifffi Proeednre Code, e. 266 (1.)] One 
JV, tbe eole owner of a certain village, had a eon 
«/» and J had two wivee. By hie flmt wife he had 
a son V. J*% aeoond wife wae by whom he had a 
■on, whose widow was A, the defendant in the snit 
J died, leaving V hie son, O his widow, and K 
hli ion*s widow, and on hie death U inherited the 
Tillage. Prior to the year 1874 U had made a 
gift to (9^ of 106 bighas sitnate in the village. 
In 1874 the rights and interests of If in the 
village were sold by auction and purchased by 7*, 
the anoestor of the plaintiffs. O, by a deed of 

f ift, conveyed the 106 bighas to K and ultimately 
led on 26th January 1883. Plaintiffs then sued 
to set aside the gift and for possession of the land. 
The learned Judge found that the laud was given 
to 6* in lieu of her maintenance, which she was 
to hold rent free for her life, and that she had 
been in possession thereof for twenty years. Far- 
ther, that V had the right to resume the land 
and assess it to rent on the death of O and that 
all the rights and interests of (f in the land were 
attached and sold in 1874. On second appeal it 
was oontended that the interest of U in the land 
at the time of the sale of the village by auction 
was in the nature of a mere expectancy, and 
therefore oould not be sold and was not sold. 
Hold, that 1/ gave to O the usufruct of the laud 
for her life in lien of her maintenance ; that 
after the gift the interest of U in the land was 
of the same oharaoter and carried with it the 
same consequenoes as tho reversion which the 
lessor would have for land leased for life or years, 
and analogous to the right which a mortgagor 
who had granted a usufructuary mortgage would 
have ; that U had a vested right in tho land, 
which was capable of being sold, and that right 
passed to the auction-purchaser at the sale of 
1874, Korosj Koonwar v, JComni Koonwar^ 6 W. R. 
84; Bam Vnunder Tanta J)o9* v. Bhurwo Aarain 
Ckukarbatty, 7 B. L. R. 841, 16 W. R. P, B. 17, and 
Tkffuuool Husain Khan v. Baghunath Bert had ^ 
7 £ L. R. 186 , 14 Moore’s I. A. 40, distinguished. 
Kaohitaim V, Sabup Ohakd. 

(X, L. R. 10 All 462 

(J) PftOPBBTir AKD InTEBIST IR PrOPBBTY OP 
Vakious Kimdb. 

6,^7Vviii4fbr of iVcysrfy Act (Aet IV of 1882), 
s. 6, el, {d)-^Pri^ty^AetionahU Jraar- 

forahlo elaim^OivU Priwedure Crwfr, s. 266— 
K^eeution of deeroo^Attaekmmt,^ Under the 
Transfer of Property Act, proper^ includes an 
aotionahle claim. There was sold in execution 
of a decree the judgment-debtor's right to get 
hy divisioii a quantity of land which had been 
r ese rv ed by him for his own use in a deed of gif t> 
but which, at the time of the exeontion sale, was 
in the posesssisn of the donee of the eetale, the 


ATTAOHICENT— cearifeerJ. o 

(1) SUBJECTS OF ATTAOHMENT-c<mftaecJ. 

(J) PbOPBBTY ANT) IkTSBBST IN PbOPBETT OP 
Various Kism- concluded. 
land never having been appropriated by measure- 
ment as provided in the de^. In a snit brought 
by the auction -purchaser (decree-holder) for the 
area of the land reserved by measurement and 
division : Held, that the claim of the judgment- 
debtor to the land was a transferable claim, and 
therefore capable of being attached and sold in 
execution under s. 266 of the Civil Procedure 
Code. Rudba Pbbkash Missbb e, Kbishna 
Mohun Ghatuok. 

[LL.R.14 Oal.241 

7 . — Civil Procedure Code, t. 26$^8tandtng 
crops ‘—Immoveable propert y.] Standing otops are, 
for the purposes of the Code of Civil Prooedure, 
immoveable property and cannot, therefore, be 
attached under s. 266 of the Procedure Code. 
Madatya V , Ten KATA. 

[I. L. R. 11 Had. 193 

Civil Procedure Code, 1882. s. 266(/)— 

— Jotishipand vritti — Liability to attachment in 
execution of a decree— .Nature of vrittis under 
Hindu law. ] The Jotishi vritti, Iteing a right to 
receive certain emoluments as a rewai^ for 
personal services, is not liable to attachment 
under s. 266 (/) of the Code of Civil Procedure 
(Aot XIV of 1882). Semhle—Vndct the Hindu 
law, vrittis are to be regarded as generally 
extra commereium. GoviND LaKSHMAN JosgU 
V. Ram KEISHNA HsBI JOBHl. 

(I. h. R.12 Bom. 866 

(r) Salaby. 

9. — Civil Procedure Code, 1882, s. 266, cl, (/)— 
Percentage received by a khot liable to attach^ 
went,'] A percentage received by a khot for col- 
lecting the assessment on dhdra lands is not 
** salary/* nor is such a ItAot a public officer ’* 
within the contemplation of s. 266, ol. {h 
of the Civil Procedure Code (Act XIV of 1882), 
The CoUector, therefore, cannot object to tlm 
attachment of each percentage in execution. 
Ravji Mobebhvab V. Sayajibao Ganpatbao. 

[I L. R. 13 Bom. 673 
(0 Tbust Pbopibty. 

tO.^Oivil Procedure Code, s. Property 
held by judgment-debtor in trust for a specific 
purpose— Attempt to attach surplus after fulfil- 
ment of trust.} Neither the whole oorpna, nor 
any specifio portion of the corpus, of an estate in 
the hands of a trustee who is a judgment-debtor 
is rendered liable to attachment in exeontioii of 
the decree against him, beoanse a snrplns of in- 
come is in his hands tor hii own beneftt after dne 
performance of the trusts ; nor doss such corpus, 
or any part of it, oome, for that r esso n, widrin 
the meaning of a. 866 of tim Code of Civil 
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kTTAOBMEXfT^eontinued. 

(1) SUBJECTS OF ATTAOHMENT-^oiu;2tuM. 

(/) Trust Property— 

^rooedure, which oniy authotizcB the attachment 
>f property OYer which the judgment-debtor has a 
iiaposing power, exeroieeable for his own benefit. 
Where a trust had been created for specific pur- 
poses, piz., the performance of religious and other 
duties, and the trustee had duly appointed another 
rustee in his place, the latter being entitled to 
hold the trust estate : ffeld^ that a decree haring 
een made against the trustee personally, the 
x>rpU8 of the trust estate could not be sold to 
satisfy the claim of the judgment>oreditor, nor 
x>uld any specific portion of the corpus of the 
pstate be taken out of the hands of the trustee 
ya the ground that there was, or might be. a 
margin of profit coming to him personally after 
the performance of the trusts. Bishem Chand 
Babawat «. Nadir Hossein. 

[I. L. R. 15 Oalo. 329 : L. R. 15 I. A. 1 

(2) ATTACHMENT BEFORE JUDGMENT. 

11. — Security for personal appearaw'r of dtfend 
ant — Oiril Procedure Code {Act XIV of 1882), 
n*. 477, 479— Bon& fide A suit was institut- 

ed against the master of a vessel for repairs done 
to hU vessel and for hire of a dock in which the 
vessel had been. The master being about to leave 
the jurisdiction of the Court with his vessel, the 
plaintiffs, under s. 477 of the Code of Civil Pro- 
cedure, applied for an order that the defendant 
should give security for his appearance to answer 
any decree that might be passed against him, and 
a rule was issued calling on him to hhow cause 
why such security should not be furnished. The 
defendant showed cause, and alleged that the 
amount claimed for the repairs was excessive, that 
the repairs were badly done, that the plaintiffs 
were not entitled to dock hire, and that some of 
the repairs charged for had not been executed. 
He further counterclaimed for a large sum for 
demurrage owing to the detention of his vessel 
and damages caused to it by the wrongful act of 
the plaintiffs. It was contended that, as the claim 
was on a contested account which on the face of 
it was stated, but unsettled, on the principle of 
the English authorities, the plaintiffs were not 
entitled to the order asked for. It was further 
contended that the suit was not a bond fide one, 
but brought merely to harass the defendant, and 
that for this reason security should not be order- 
ed to be given. It was not disputed that the 
defendant had no domicile in this counti^ and 
that he was shortly leaving in his vessel in the 
ordinary course of his business. The Court 
found the plaintiffs were undoubtedly entitled 
to recover some amount on account of repairs, 
and that the mere fact that the plaintiffs added 
on to such a claim one of a disputable character 
did not go to show that the suit was not a 
hmd fde one. Beld^ that there is no authority 
for saying that the principles applied in England 
to Uie granting of writs ne emeat regno should bo 
applied in tra country; that the Court can 


ATTAOHMBNT-i^oiifiss^rf. 

(2) ATTACHMENT BEFORE JUDGMENT^ 

eoncludvd, 

only look to the provisions of the Code of Civil 
Procedure ; that when a person oomee on busi- 
navi to this country, in which he has no property 
or domicile, and enters into a contract with a 
person to do work in connection with that busi- 
ness and which most be done before ho leavee 
the ooun|ry. and it is known he intends to leave 
as soon os the work is completed, there is an 
implied understanding, if the work was done on 
his credit, that it should be paid for before he 
leaves. Held also, that the cose fell within too 
provisions of s. 477 of the Code, and that the 
defendant should furnish security for his appear- 
ance while the suit was pending withiu a week 
in terms of s. 479, such security to be for the 
amount of the claim. Pbodods Cuundkr Mut* 
LICK e. Dowet. 

il. L. K- 14 Oalo, 695 

(a) ATTACHMENT OF PERSON. 

IZ.—Exeeution of Dee roe. ’-^Decree for tale of 
hypotheealed property andiujainxi JtidgmeHf»dehto r 
pereomlUf ^Ereeutiott, oyaiest judynient^debtoEM 
person — hevree*holder entitled to proceed nqoiMl 
property or pernon an he might thm/t fit A Where a 
decree upon a hypothecation bond allows satis- 
faction of the debt from the hypotbeoated pro- 
perty and also from too juilgmeut-debtor peivou* 
ally, ami contains no condition that execution 
shall first be enforood agaiust the pro^»rty, and 
whore there is no question of fraud being perpe- 
traUnl on the judgmout-debtor, there is no prin- 
cipal of c(|uity which prevents the decree-holder 
from enforcing his deeroo against the judgment- 
debtor s person or property, whichever ho mny 
think best. Wati Muhammad v. Tarab A//, I. L. 
R. 4 All 497, explaiuod. JoUAUi Mal r. Bant 
Lall. 

LI. L. R. 9 All. 484 


13.— Procedure Codcf n. lii9^CoHrt,pourr 
of to release jvdyement -debtor after he /> impritoned 
— Arrent^" and impritonmenty] ** Arrest” 
as used in s. 349 of the Civil Procedure Code 
(Act XIV of 1882), docs not include “impris- 
onment.” Therefore the power oortforrod on the 
Court under that section to release a judgment- 
debtor arrested in execution of a decree on secu- 
rity being gdven by him ceases after he bos been 
imprisoned or put into jail. In the matter of 
liant 'w, I. It. tt. 11 Calc. 461, dissented from. 1% to 
f^uarme, l.L.U. 8 Mad. 603, followed. MabOMED 
Husbn r. Badhi. 

[I. L. R. 12 Bom. 46 


14. — Intolrency'^CtKil Procedure Code, 1882, 
MM, 338, 337 — VI of ISSB-^Pebt not inockedulo 
— Beer ut ion of deeree obtained against insolteMfor 
Mveh deht-Seheduled dehts,^ A person who has 
taken the benefit of the insolvent seothms of the 
Civil Procedure CoAe, and who is undischarged, 
but has not iusertod in his Mtoodule a debt for 
which a decree is subsoquenUy obtoliied» is not 
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ATTAOBMENT-^fiHtinued, 

(3) ATTACHMENT OF FKB80N--Wi£iie?i. 

protected from arrett in exeimtioii of cnch decree 
merclj becaoce bis property is in the hands of 
the Heoeiver in insoWency. 8aoh a person is 
liable to arrest under the oirouqi^stances and in 
accordance with the prooednre provided for by 
the Civil Procedure Code Amendment Act (VI 
of 1888)* Pakka Lall v, Kamuaiya Lall. 

[I.L. R. leOalo. 86 

(4) MODE OF ATTACHMENT AND IRRE- 
OULARITIB8 IN ATTACHMENT. 

16.^ AUachnutni of a$»fitn of a jmigmvut-dehtor 
ouUide thejurhdietion of ike attarhing Court — 
J^aotieo-^Pi^^eodurcA The plaintiff, having ob- 
tained a decree against the defendant in the 
Court at Bhus&val, sought to execute it by attach- 
ing a moiety of the defendant’s pay. The defend- 
ant was a sorter in the Railway Mail Service 
and travelled between Bhusilval and Ndgpnr, at 
which latter place ho resided and received his 
pay. By an order of attachment issued, at tho 
plaintiff’s instance, by tho Bhus&val Court to tho 
defendant’s disbursing officer at Nagpore, a 
moiety of pay having been withheld by that 
officer, tho defendant applied to tho Bhusdval 
Court to oauoel the order, contending that it was 
illegal, as neither ho nor his dUbursiug officer 
resided at Bhusdval. On reference to tho High 
Oonrt, Meld, that the order of attachment was 
ultrn^ as neither tho defendant nor his 

disbursing offioer resided within the jurisdiction 
of the Bbusival Court Tho proper procedure 
was to send the decree of the Bhus&val Court for 
execution to N&gpur, where tho disbursing ofli- 
oar resided and the defendant's pay was available 
for satisfaction of tho dooree. llANao Jaibam 
V. Balkbishna Vitual. 

[1. L. H. 12 Bom 44 

OOPAL V. Lavkt 

[1, L. R. 12 Bom, 45 note 

10.— A/f<irAiWf»/ hefi^re jndgnhent — T&rthhuitiou 
ofiUtaelumht — Sate in exeeut ioU’^Material irregn- 
laritff in jrubUahing or eondurting eah /rithour 
aitaehmrnt*-^ Waiver^ Civil Proeedurr Code, nx, 
Bll, 483.)] The plaintiff instituted a suit against 
the defendant for recovery of money, and pre- 
viouB to judgment, that is, on the 8th January 
1888, applied for, and on the llth obtained, orders 
for atta^ment of several houses and premises 
belonging to defendant and such attachment 
was made. The suit was dismissed, but eventually 
on appeal it was decreed, but the attachment was 
sever withdrawn. Plaintiff then applied for 
execution of his decree and his application was 
granted by an order directing that the property 
it the judgment-debtor should be notified for sale 
on the 1st February, 1887, and aooordingly, on the 
21st Deoember, 1880, a sale notification was issued. 
Judgment-debtor twice appliedhfor postponement 
of tale, but his applications were refused and the 
•iJetookpiMeoii the date fixed. The judgment* 


ATTAOHHENT-ooaftansd- 

<4) MODE OF ATTACHMENT AND IRRBGU- 
LARITIBS IN ATTACHMENT— conciikfed. 

debtor then objected to the confirmation of the 
sale, urging that the property sold was never 
attached in execution of decree, gnd the attach- 
ment previons to judgment was infmotuons, be- 
canse afterwards the claim was dismissed by the 
Conrt of first instance ; that there had been several 
other irregularities in publishing and conducting 
the sale ; and that, owing to the irregularitieB, 
property had been sold at a grossly inadequate 
price, causing substantial inju^. The Subordin- 
ate Judge, overruling the objeotions, confirmed 
tho sale. On appeal by the judgment-debtor. Meld, 
following Mahadeo Duhetj v. Bhola Nath Diehit, 
1. L. R. 5 All. 80, that a regularly perfected attach- 
ment is an ejisential preliminary to sales in exe- 
cution of decrees for money ; and where there has 
boon DO such attachment, any sale that may have 
takoii place is not simply voidable, bat de facto void, 
and may be set aside without any inquiry as to sub- 
stantial injury being sustained by the judgment- 
debtor for want of a valid attachment ; and that 
an attachment before judgment, like a temporary 
injunction, becomes funefus officio as soon as the 
suit terminates. Further, that the phrase a 
material irregularity in publishing or condnot- 
ing” ill the first paragraph of s. 311 of the Code 
of Civil Procedure should be liberally construed, 
and that absence of attachment of property at the 
time of sale thereof is a material irregularity,” 
attachment being the first step which a Court in 
in executing a simple money decree has to take to 
assert its authority to bring property to oompnl- 
sory sale. Ram Chand r. Pitam Mal. 

[I. L. R. 10 All. 506 

17. — Civil Procedure Code, m. 268, 272— 
OfHcial Tru^teCe Act {XVJI of 1864)— PirftWe 
officer — Attachment by notice.'} A decree against 
a married woman provided &at the amount due 
under it should be payable out of the separate 
estate of the judgment- debtor. The judgment- 
debtor was entitled to a life-interest in certain 
trust funds under a settlement of which the 
Official Trustee was the trustee. The decree- 
holder proceeded to execute his decree against 
the life-interest of the judgment-debtor by notioe 
to the Official Trustee under s. 272 of &c Code 
of Civil Prooednre ; but there were no funds in 
iJie hands of the Official Trustee which would 
have been attachable under a. 268. The decree- 
holder now applied Uiat the life-interest might 
be sold. Meld, that the interest of the judg- 
ment-debtor was not validly attached. Semblc : 
Tho Official Trustee is a public offioer within the 
meaning of s. 2 of tho Civil Procedure Code. 
Abdul Latkef r. Doutbe. 

[I. L. R. 12 Mad- 250 

(5) ALIENATION DURING ATTACHMENT. 

18. — Cirii Procedure Code, u, 276, 295— Chwia 
te rateable diHributian under #. 296.1 A claim 
under a, 295 of the dvil Prooeduxe Code is not 
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i6) Ilibkation duriko attach. 

ilEiST --concluded, 

enforoeable aa an attaohnent against wbioh an 
assignment is rendered Toid by the provisiois 
of s. 276. Ganga JUin v. Khuthali, 1. L. R. 7 
All. 702« followed. In Jane 1883 A, i^, and ^ 
obtained separate money decrees against, amongst 
others, T as exeontor under the will of his 
father. Some time in 1884 B attached the whole 
of the testator’s properties in execution of his 
decree, and A and C applied for rateable shares 
in the sale prooeeda On the 2nd June 1884 the 
parties came to an arrangement, by which it was 
agreed that B't claims shonld be satisdod by 
means of all the attached properties with the 
exception of one, which should be left free for 
the benefit of the other judgment.oroditors. By 
a deed dated the 16th June, but which was 
found to have been actually executed on the 17th, 
T’ conveyed this property to A ; and on the 1 7th 
June all the other attached properties were sold 
in execution of ifV decree ; and ou the same day 
S put in an application for the removal of his 
attachment from this property. I), another decree- 
holder, on the 16th June, applied to be included 
in the rateable distribution of the properties 
attached by B ; and on the .30th June B attached 
the property sold to A in execution of his decree. 
A preferred a claim to the property, which was 
disallowed ; and A thereupon brought a suit to 
establish her right to it on the ground ) 

that B't attachment had ceased to exist on the 
date of her purchase and that the sale w'as a 
valid one. that the sale to A was valid 

against D, Purqa Churn Roy Chowdury r. 
Monmohini DA81. 

[I. L. R. 16 OrIo 771 

ATTEMPT TO COMMIT OFFENCE. 

Stc Criminal Intimidation. 

[I. L. R. Bom, 376 

Attempt to commit Off ence^^ Attempt to okoat^ 
CuLtrency Office -^AppHraiion for payment of lo»t 
kalcee of Currency AofM.] A man may be guilty 
of an attempt to cheat, although the ^terson he 
attempts to oheat is forewarned, and is therefore 
not cheated, if. v. Ileneler, ll Cox. C. C. 670, 
referred to. Af wrote a letter to the Currency 
Office at Calcutta, enclosing the halves of two 
Oovemment currency notes, stating that the 
other halves were lost, and enquiring what steps 
should be taken for the recovery of the value of 
the notes. The Currenoy Office having, upon 
enquiry, discovered that the amount of the notes 
had been paid to the holder of the other halves 
and that the notes had been withdrawn from 
circulation and cancelled, sent M the usual form 
of cla^ to be filled up and returned to it. It 
araeared from the evidence that the Currency 
Office never oontempiated paying U in respect of 
the ttotee. The form was filled up and signed by 
if sad retnrned by him to the Currenoy Office. 
AM, ttuAaUhongh there wm no intention on the 


AlTKKFr TO OOKKIT orrsiiCB»««i. 

eluded^ 

part of Currenoy Office to pay the amount of the 
notes, M was guilty of an attempt to cheat. 
OovBRNMXNT OF BBNQAL r. UlH»H OtfUKDRA 
MxtTBR. ^ 

[1. L. R. 16 Oalo. 310 

ATTORNEY AND CLIENT. 

PraetiPe-^CoiU - Attorncy*gtum^Lien^Aiiueh- 
ing Oreti it or--- Fund in Court attach A sum 
of money had boon paid into Court as admittedlv 
due to the plaintiff in a certain suit. The plaintiff 
not having satisfied in full his attorney’s taxed 
bill of costs, the attorney applied for payment 
out of the fund iu Court. Previously to this 
application the fund bad been attached by a 
third party. Btld, that tho attorney was entitled 
to enforce his lien as against the attaching 
creditor for all costs incurred up to the date of 
att^hment ; that tho attauhing creditor was then 
entitled to bo satisfiet! before the attorney could 
claim payment out of the balance in Court of 
any sum remaining due to him on account of bis 
costs. Hupramanvan Setty r. Uuury Proo 
M uu. 

[I, L. R. 14 Calo, 374 

AUCTIONEER. 

See Salk by Auction. 

[l.L. R. 16 Ohio. 702 

•‘AUOTION-PUROHASEa** 

See Limitation Act, 1877, s. 10. 

[I. L. R. 16 Oalo. 703 

AUTREFOIS ACQUIT. 

See. Discuakuc ok Accused. 

[1. L. R, 12 Mad. 36 

AWARD. 

Sir. C\SK8 UNDER ARBITRATION. 

Sec Madras Boundary Act, 86. 21, 25, 28. 

[I. L. R. 12 Mad. 1 

Loss of— 

Sir Arbitration— Private Arbxtra* 

TION. 

[I. L. H. 12 Mad. 331 

BAIL. 

Illegal prae tier— Police officer— Conrf.^ Doty of— 
Criminal Procedure Code, k, 344*3 The ptuctice of 
leaving to the Police the decision as to the suffi- 
ciency of bail, when bail has been ordered by 
the Court, is oootraiy to law. The dnty of deoidU 
ing as to its suffloieooy or otherwise is with the 
Court itself and not with the Police. Queen* 
Empress on the prosecution of Palamdhari 
Mabton p. Gayitri Prosunmo Qhobal. 

[I. L. R. 12 Oalo. 466 
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BAZUCBKT. 

See ComucT 40 Ti s, 106. 

[I. L. R. 9 All. 398 

8^ fitmEZUrTSKOENCK OF HiGH CoVET 

—Civil PBOciDtTBi CodEi 1882, 
8, 622. 

See Osua Peobasdi— BA iLMiwTg. 

[1. L. R. 9*A11. 398 

BALAKOE SHEET. 

See Stamp Act, 1879, Sch. 1, cl. l. 

[I. L. R. 16 Oalo. 162 

BANKER AND OUSTOHER. 

See Limitation Act, 1877, Art. 69. 

[I. L. R. 18 Bom. 338 

See Limitation Acjt, 1877, Art. 60. 

[1. L. R. 16 Oalo. 26 

BARRISTER. 

See Advocate. 

[I. L. R. 9 All. 617 

Praeticf^Jiarrieter «»r Pleader^ appearing an 
litiaant pertea li In owes where a Barrister 
ctr Fieader appears before the Court as a Utigant 
in person, he roust not address the Court from 
the Adyooato’s table or in robes, but from the same 

g taoe and in the same way as any ordinary mem- 
sr or the public. In thk Matter of the >Ve8T 
Hopstowk Tea Company. 

[I L. R. 9 All. 180 

BASTARDY PROCEEDINGS. 

See Maintenance, Order of Crimi* 
NAL Court as to. 

[I. L. R. 16 Oalo. 781 

See Witness — Civil Careb — Person 
competent to be WITNESa. 

^ [I. L. R. 10 Oalo. 781 

BSNAXX TRAKSAOTIOK. 

1. Oeneral Oaaea. 

2. Onnsof Proof 
8. Oertiiied Parohssen. 

See BnopPEL— E stoppel by Condvot. 

[h L. R. 16 Oalo. 137, 148 

See Fbavd— Effect of Fraud. 

[I. L. R. 11 Boa. 708 

See Sale foe Aereabb of Revenub— 
Incumbeanorb— Act XI of 1869. 
[X. L. R. 14 Oalo. 109 


BENAXI TRANSACTION— 

(1) GENERAL CASES. 

1. ^^Benami transfer-^Mutation of names in 
settlement record,} A transfer from a husband of 
a share in a village was not formally carried out 
otherwise than by its being evidenced by mnta- 
tion of names in the settlement record ; and a 
son, claiming as his father’s heir, alleg^ that 
his mother’s name was only used henatni by the 
father. TTeld, that a finding that such mutation 
was not for the purpose of putting the property 
into the name of the wife, benami for the bins* 
band, but for her own benefit, was subetantially 
correct. Thakro v, Ganoa Parsad. 

[I. L. R. 10 All. 107 : L. R. 16 I. A. 29 

(2) ONUS OF PROOF. 

2. “-^ Possession by reecipt of rent — Proof of owners 
ship of property.} Whore there are henami trans- 
actions, and the question is who is the real owner, 
the actual pt^essiou by receipt of the rents of 
the property is moat important. In a suit against 
a purchaser at a sale under Act XI of 1859, s. 1.3, 
the plaintiff claimed to have an incumbrance by 
virtue of two mokurari pattas executed by the 
heirs of the last of a series of henamidars, and 
it appearing that the last brnamidar had actual 
ownership of one-fourth of the property com- 
prised therein : TMdt that the incumbrance was 
good to the extenp of such fourth. ImaMBANDI* 
Begum v. Kumbswari Pebsad. 

[I. L. R. 14 Oalo. 109 ; L. R. 13 I. A. 160 

(3) CERTIFIED PURCHASERS. 

3. — Civil Procedure Code,'\%%2, s, .317 — Sale for 
arrears of rerenuv—Act XI of 1859 s. 36 — Cerfi- 
Jird pnrvhasrr. Suit against.} A, the certified pur- 
chaser of a taluk at a sale held under the provi- 
sions of Act XI of 1859 for arrears of revenue, 
and who had obtaincxl symbolical possession, had 
at the time of Uie sale agreed with i7, the for- 
mer owner of the taluk, to reconvey to him (Af) 
after the sale had been completed. In a suit by 
B to compel specific performance of the contract, 
alleging that he had never quitted actual posses- 
sion of the taluk, objection was taken that the 
suit was not maintainable under s. 36 of Act XI 
of 1859 and a. 317 of Act XIV of 1882 : mid^ 
that the suit, not being one to oust the certified 
purchaser from j^ssession. was not barr^ by 
s. 36 ; and that neither was it barred by s. 317 of 
the (^vil Procedure Code, that section applying 
only to sales in execution of decrees of Civil 
Courts held under the Procedure Code. Faeal 
Bahaman t. Imam All 

[1. L. R. 14 Oalo. tea 

4. — iSsiY against henami purchaser at Cenrt-sale, 

by to recover the land after eyeetment,^ 

If, after obtaining a certificate of aale in execu- 
tion of a decree, the pnrobaaer acknowledges that 
hit pucchiBB U benami and givoB up pOflMBBhtt, 
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B£NAXI TRAKSA0T10N-r<9fir/«ri«vl. 

(3) CERTIFIED PURCHASER- 

or doe« aome act which dearly indtcalMi an in- 
tention to waive bia right* or roatorea the pro- 
perty to the real owner, such act may, by reaaon 
of the antecedent relation of the partiea, operate 
aa a valid tranafer of property. Defendant aett^ 
bennmi in buying certain land at a Court-sale 
for plaintiff, paid part of the purchase mont*y 
for plaintiff, and allowed plaintiff to remain in 
poeaassiou on the understanding that defendant 
was to transfer the projierty ou repayment of the 
balance of the purchase money. Defendant hav- 
ing ejected plaintiff, plaintiff siuhI to recover the 
land: Held, that e, 317 of the Co<lo of Civil 
Procedure was no bar to plaintiff's suit. Mon- 
APPA r. Su KAPPA. 

[I. L. R. 11 Mad. 234 

BENAMIDAR. 

Str Limitation Act 1R77 , Art. 179 — 
Rtbp in aid ot* E.vbcution— 
Gknkrally. 

[I. L. R. 10 Colo. 356 

Casks unuku pAnTiKa— P auties to 

SlUTB— B kNAMIDARS. 

BENEFIT SOCIETY, 

Stv Maukas Municipal Act 1881. 

(I. L. R, 11 Mad. 253 

BENGA.!. ACT, 1868-VlI, s. 1. 

Kid at hand* not permunehthf xt ttled^Sunder^ 

hand Kutate ii’t of u liirfi pt^rtion ottltf h 

wa nent I ^ settled — JHentjal Jh (juUit ioHx J X ttf 1816 
and 111 1/1828 — hUiatt^lUmjal Aft 17 / f/ 1868.] 
The plaintiff was the anction-purchaNer at a sale 
under Act XI of 1851* by the Collector of the 
24-Per^nnah8 for arrears of revenue of an 
estate in the Sunderbunds on which tho defend- 
ant was the holder of a mokurari inavraxt 
junpleburi tennre, under which he was to clear 
away the jungle and then to cultivate the land 
with paddy. The estate was one borne on the 
register of revenue-paying estates in the Coliec- 
torate of the Si-Pergnnuaba, and therefore 
within that Collectorate with regard to tho pro- 
visions of Uengal Act VII of 1868, s. lu. The 
district of the 24-Pergonnahs is a pormancntly- 
eettled district, bat the portion of it forming the 
Sunderbunds was declared by Regulation III of 
1828, s. 13, not to be included in the permanent 
setUemsnt. The Sunderbunds tract was more- 
over under Regulation IX of 1816 formed into a 
s^poiffte jurisdiction for settlement purposes 
under an olBeer styled the Commissioner of the 
Sunderbunds, who is subject to the direct control 
of the Board of Revenue, and independent of the 
CoUeetor of the 24-Pergniinahs ; I/eld, that 
though there was no permanent settlement of 
the lands sold to the plaintiff, they fell within 
the definition of an ** ertate " as given in Bengal 

W. D, 


BENOAX ACT, 1868- VIX, b. 

Act VII of 18C8. niini,AN*.Tii Bandyofa&hta 
r. UMAriirRN Bandyopaduya. Umaoruiiii 
Bakdyopaduya r, Buol^natu Bakdyopadhta. 

. (X, L. R. 14 Oslo, 440 

, 1868--V1I, a. 2. 

See PUDUO Dbmands Rkoovbky Act. 

• 8 . 2 . 

ri. L. R, 14 Oalo. I 

, 1871 -IX, a. 27. 

Xetiee of Snit — Toll* Staid iti e:eee$$ of pourrn 
ffiren — Suit for rtf unit of woney ] In certain 
suits brought against a toll collector for tho 
refund of money alleged to havo been eaaotod 
by him improperly as toll under Bengal Act IX 
of 1871, the defendant pleadod Uml no notice 
of suit in accordance with h. 27 of that Act had 
Ihh'H given : lU Id, that such notice not having 
iM^en given the stiiU should Ih^ disinitiaed. Water* 
houite V. Knn, 4 B. A C., 2(M), followed. RAM 
PlTAM SllAlf V, BHOODUL CliUNDKU MULLICX, 

fl. L. R, 15 Oalo. 269 

, 1876-VII 

See Land Rscustbation Act (Bbkoal) 
1876. 

, 1870-VlII, a. 20. 

S>r PAHTITION— MlRCItLLANBOUH CaSBU. 

(I. L. R. 10 Oalo. 117 

1870-VIII, a. 31. 

Set JunisnumoN op Civil Coubt— 
UK V KN U K CoDUTH— P A KTITION . 

11. L. R. 15 Oalo. 198 

iVr Partition— Juuihdiction of Civil 
C ouuTH in Suits uaspiccTiifO 
Partition. 

II.L.R, 15 Oalo. 198 

, 1878-Vn. 

See Bengal Excise Act 1878, 

. 1879-IX. 

Ste Courts of WAaua Act (Bshoal), 

, 1880-VII. 

Si‘e. Public Demands Eeoovibv Act, 

, 1880-IX. 

See Road Cess Act, 

. 1881-111. 

8(‘e Court of Wards Act (Bxmoal.) 

BENGAX CIVIL COURTS ACT (VI of 1871), 
a. 17. 

Sie Holiday. 

(1, Lb R, 9 AIL 366 

8 
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BENGAL OlVILOOOETS ACT (VI of 1871), 

8 . V7^vomlutivd, 

Str Jvninmcnoin^Qvvmiov op Jvnm- 

DXOnON^^KSEMT OP PaBTIEB 

AND Waiver. 

[I. U R. 9 AU. 360 

, a. 20. 

Sir MCNBIF, JirmBDlCTION OF. 

[I. L. R. 16 Calo. 104 

, B. 84, 

MauomedanLaw— Gift— V’’audity. 

[I L. R. 9 All. 213 

BENGAL EXCISE ACT (VII of 1878). 

iSfr Cantonment Maoihtiiatk. 

[I. L. R. 16 Calc. 462 

, ItvmiVi'y Ih'ofn’tinu of — (\nitrrtot Art (JX 
'/ 2K72), M. 2*\-^J^uhHr PoUrt/.'l Tbo liciigal 
Exoif'u Act of IttTtt Is not an Act framed Bolely for 
jbo protection of the r«v<snim, but in one embrac- 
ing other imi)ortant objects of public policy na 
well. An agreement therefore for tbo nalo of 
'erment«Hl litpiorH, entered into by a porHoii who 
,.aa not obtained a lieenHo under that Act, is void 
and cannot bo recovercii on. lioiSTtn CiiuuN 
)Iaun V WuuMA Ciu;i<N 8 kn. 

[1. L. R. 16 Calo. 436 

, s. 14 

Str Cantonments Act. 

[1. L. R. 16 Calo. 452 

— - - I as. 60, 74.—“ Liki' Ojlmcv ” — Ihtnhhment 

m trrond or HobHoqueut ronvirtion under Jirn- 
W JCjpvitr Art^SeUiny rrtoil with uholvmlr 
,iveH«r,'] The oflfouoe of gelling wine retail by 
pemoo who hag only a wbulegulu licenge 
'h an offence of a like nature to that of seiliug 
wine withunt a liceiiHo at all, within the meau- 
'ug of the tom “like offeuee/' as used in 
4. 174 of the Ueiigal Excise Act, (I. L. K., h Calc., 
57G), Ham ('hum Shnw v. The Kmprvtuty followed. 
BoaiKiK V. The Queen-Empukss. 

[I. L. R. 16 Calo. 799 

BENGAL REGULATION, 1793 - VIII. 
88 . 48, 62. 

Enhancement OF Rent— Li ABILITY 
TO Enhanckmknt — Defendant 
Talukdars. 

ri. L. R, 14 Calo. 133 

, 8. 54. 

Bet Cess. 

[1 L. R. 15 Calo. 828 
tl. l. a. 16 1. A. 168: X. L. R 17 Oalo. 131 


BENGAL REGULATION, 1793 - VIII, 

S. 48, 62~-conttmied, ^ 

, a 56. 

See Cess. 

[L. R. 16. 1. A. 162 : I. L. R. 17 Oalo. 131 

, 8. 61. 

Bee Cess. 

[L, R. 16. I. A. 162 : I. L. R. 17 Calo. 131 

, 1793-XLIV, as. 2, 6. 

See Enhancement of Rent— Liability 
TO Enhancement — Defendant 
Talukdaus. 

[I. L. R. 14 Palo. 133 

, 1806-XVII. 

Bee Limitation Act 1877, Art. 135. 

[I. L. R. 16 Calc. 693 

5/v? PiiF-KMPTiON— R ight of Pre-emp- 
tion. 

[I. L. R. 11 All. 164 

. s. 7. 

Str Mohtg.soe — Redemption — Right 

OF llKDKMPTiON. 

[I. L. R. 9 All. 20 

Aiff* Mortgage — Redemption — AIodr 
OF Redemption and Liability 
TO Foreclosure. 

[I. L. R. 9 All. 20 

,s. 8. 

Bee Limitation Act 1877, Art. 144.— 
Adverse Possession. 

[1. L. R. 11 All. 144 

AV( Mortg age— F oRKCLasu re— Demand 
AND Notice of Foreclosure. 

[1. L. R. 14 Calo. 461, 699 
[I. L. R. 15 Calc. 367 

S<r Mortgage— Redemption— Mode op 
Redemption and Liabiuty to 
Forkclsouub. 

[I. L. R. 9 All. 20 

Str Mortgage— Redemption — Right 
OF Redemption. 

[1. L. R. 9 All. 20 

Bee Transfer op Property Act s. 2. 

[I. L. R. 14 Calo. 451, 599 
[1. L. R. 15 Oalo. 357 

, 1812— V— 88. 2 and 3 

See Cess. 


[I. L. R. 15 Oalo. 828 
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BXNGAXi ESaULATION, 1812-XTin* 
a 2. • 

Csss. 

[I. L. R. 15 Oalo. 828 

, 1810--IX. 

Sttt Bengal Act VII of 18C8. 

[I L. R. 14 Oalo. 440 

Str Sale forAerears of nEVENUE— 
Imouubranges. 

[1. L. R 14 Oalo. 440 

, 1819~VIII. 88. 3, 6, 0, 14. 

See Sale for ARREAuft of IIekt -Set- 
ting aj?idk Sale— 0th kuOrovkoh. 

[I. L. R. lO.Oalc. 346 

, 1819-Vni, 8. 8. ! 

&r C.VSEH Undrb Sai,k fob Akkeahh of I 
Kent— Setting ahide Sale— 1r. } 
rkgulabity. I 

, 1822- VII. I 

JUitr Enhancement OF Uent— Liability j 

to ENJI ANCEMENT— 0 E N E U A L i 

Liability— I 

1 1 . I- R. lOCalo. 686 ! 


(BBHOAL AOT 

Vlll OF 1869— uNtfil, 

. a 27. 

See Bengal Tenancy Act, Son* nr, 

Aar. 3. 

(L L. R. 16 Oala 741 

, 8. 27— *V*f/Y for po»§r4*ion-^ 

<^Hr»fion <j7 ////r.] Whore iho plaintiff iuleE<®l that 
ho waa the holilar of a undoc tbn de fondant 
by wluim ho haul boon forcibly dinpomiomofL and 
oticd for a doolaratioii of hin title and for recovery 
of poAju^ion claimin^if a rijrht of oooupauoy, and 
the defendant, while admitting that the plaintiff 
had for one or two yeara btxni a b^nant of a email 
IK>rti<m of the land in euit, denied hin title to the 
remainder, or that ho had aequiroil a right of 
occupanoy ; lit Id, that the nnit waa o«o to try 
a ht^Ho.fuU (pietttiou of title, and that it waa nci 
bnrrcd by one ycar'n limitation under a. 27 of 
Heu'^al Act VJIl of IS but woH maintainable 
within 12 year:* from Uie date of the oauae of 
action. Srtnoik Jlhattat'hivji v. Itnnt If^itan Dr^ 
I. L. It.. 12 Cale.. dO<). ditftiuguiahod. Baeauut 
Ali r. Altaf Uobain. 

fl. L. R. 14 Oalo. 624 


Sfv Settlement 
Cases. 


Miscellaneous i 


[I. L. R. 16 Calc. 686 

, 1822-XI, 8. 29. 

Str Limitation Act, 1877, Ait. 1.34. 

[i. L. R. 9 All. 97 

, 1828-in. 

Ikr Bengal Act VII of 1868, s. 1. 

M L. R, 14 Oalo. 440 

St'o Salk for Arrears of Revenue- 
Incumbrances. 

ILL. R. 14 Oalo. 440 

BSNaAL RENT AOT (BENGAL AOT VIlI 
OF 1869), 8. 6. 

Str Cases undbb Right op Occupancy. 

, A 14. 

Ste LBASS— OOKSTRUCTtON. 

[I. L. R.*14 Oalo. 99 

, 8A 22, 62. 

Ste Lakolobd and Tekavt<»Ejict- 

MSIfT— CfCNgRALLT. 

[I.L. R. 14 Oalo 33 


I 


a 68. 

iSrt IdMITATION ACT 1877, ART* 170— 
Period from which Limitation 
RUNS— Continuous Proceedings. 

(I. L. R. 14 Oalo. 386 

— — , 8. 68 — Kjfvrvtitm of for 

rrnt Hot hron(fht luulvr llofttfaf Art VJII of 
1862 — Ihrrtr of Court of Foreiijfi StaU — Otril 
Croordurr f ' odr , 1882, ft . Limitation.'] The 
law of limitation applicable to the execution 
of a decree of the Civil Court of Coooh Debar, 
for rent for a aum under Ita. In a suit 

not brought under the Bent Act, ia by a. 
4,34 of the Civil Procedure Code, which given the 
Courta in Britinh India power to execute deoreea 

S aaaed by the (Jourto of a foreign State, a. 68 of 
Icngal Act VIII of 1862. That aectlon la not 
conhncfl to auits brought under that Act. In the 
Matter of the petition of Hukum Chund 
Aswal. Hukum Chand Aswal r. Gyanender 
CUUNDEU LAHIRI. 

[ I L. R. 140alo. 670 
[BeviowiDga.c. I. L, R. 13 Oalo. 06 

— — , 88. 59, 61, 65. 

Sff ) Execution of Decree— DeoebeE 
Under Bent Law. 

[ 1 L. R. 14 Oala, 14 

BENGAL TENANCY AOT (VIII of 1885) 

, 8. 12. Tranjffrr (f a petmaneni 7aiiRfa— 

Prrmanent Jlraarr, Ittgutratim of,] Tbetfmasfor 
of a permanent tenure nnder s. 12 of the Bengal 
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Tenancy Act U complete an eoon an the docnment 
ie registered. Kbisto Bt7LLUV Ghohe v. Kbisto 
IiAL SlKOH. . 

[ I. L.*R. 16 Colo. 042 

1 . — , SB. 20, 21 ■ Su it* pcndi nff at time AH 

came into foroe-^Suit for KjeHment — Aequimtion 
of lilghi of Oorupanoy — Oonrral Clavlkn Act 1. of 
1808, N 0.] Section 21 of the Bengal Tenancy Act 
Applies to suitH ponding at the time the Act oamo 
into force, ri;., Ut November 1885, which had 
not then resnlted in a decree In a suit inBti> 
tnled on 8th October 1885, to eject the defendants 
After notice to qnit, it woh held that, although 
the defendant ha^l hold the land from which it 
was Bought to eject him for Ioah than 12 years 
and therefore would not, if the Bengal Bent 
Act VI II of IH(it) had been applicable, have 
ac<|uired a right of occupancy, yet the effect 
of BH. 20 and 2l of the Bengal Tenancy Act woe 
to give him a right of occupancy, and therefore 
ho could not bo ejected. JoaiSBauii Das c. Aisani 
KOYltUMTO. 

[I. L. R. 14 Oalo. 653 

2. ^ fld. 20, 21. — General Clarmr* Act ( I 
(»/* IHCnS), jf, (» — Gefrospectire Knaetment ictie/iappli- 
eahte to pend toy /^uit — Pendiny Suit — Landlord 
and Teneint --'Uiyht of Gecnpanyf\ Section 21, 
aub<Be<;tiou 2 of Act VI 1 1 of 1885 is exprcNHly 
rotroB|>eotive, and applies to suits pending at the 
date of the coinmenoemeut of that Act. Jogemir 
Ihm Aimni Koyhnrto, I. L. B. 14 Calc. 553, 
followed. Tupske Sing r. BamsArun Koeri. 

[1. L. R. 16 Calc. 370 

.. S. f^Z^-^K*tahli»hed vxaye, Meaning of'\ 
The words eHtalixlied Hmae*^ in s. 53 of the 
Bengal Tenancy Act, 1885, <fo not refer to a prac- 
tioo previously prevailing between the laudlonl 
and his tenant, but to the established usage of 
the pergunuah in whiuU the holding is situate. 
Hira Lal Da 8 r. Motuuka Mouun Buy 
OnOWDllHY. 

[I. L. R. 15 Oalo. 714 

•——.,8a. 01, 62~-‘Dcpoitit of Bent-^Itcriew of 
Order receiving Drpoiit of ItcHt."] When under 
as. 51 and C2 of the Bengal Teuaucj Aot a deposit 
of rent is mode by a tenant, and the Court grants 
him A receipt, the semiudar has no right to come 
in and be heard in the matter, there being no 
maohinery whAtsoerer provided by the Aot for 
tbe Court to enter into a jndioial enquiry in oon- 
neoUon with the matter of the deposit. As far as 
the tenant is concerned, after such de{) 08 it is 
made and receipt granted, the Coart is fnnetun 
and is not authorised to return the money 
to the tenant upon an application made bv the 
lemindur. The words ** the fall amount of the 
money then due’* in a 51, and the words ** the 
amontit of rent payable by the tenant ” in a 62, 
mean nothing more than the words ** what he 


j BENGAL TENANCY AOT (Vlll^of 1885: 

I SB. 01, 62-^rontimfd. 

I shall consider the full amount of rent dne from 
him at the date of the tender to the Eemindar ” 
I as used in Bengal Act Vlll of 1869, and have nc 
' relation whatever to the amount of rent Junfly 
j due or jnntly payable by the tenant. In tub 
i Matter op Sirdhak Roy. Sibdhar Boy e. 
Bameswar Ring. 

[I. L. R. 15 Oalo. 10€ 

B. 06 — “ C*//(ir<7c” meaning of^Trantfer 

of Property Aet p/* 1882), 100.] StnnMe, 

Tlie *• charge ” referred to in s. 66 of the Benga 
Tenancy Act is not such a charge as that defined b; 
H. l(K)of the Transfer of Property Act. Fotick 
C lIUNDEB DEY SlUKAR r. FOLBY. 

[I.L. R. 15 Oalo. 49i; 

. B. 74. 

See Cess. 

ri. L. R. 15 Oalo. 828 

,B.8d — Suit for Pcnt^^QucHtionan to amoun 

of Pent — Suh‘dirmon of Toutney — Rent receipt: 
niynrd hy one of several eo^sharers.'\ Several plain- 
titfs,co*Hbnrer8, sued two defendants to recover the 
sum of Bs. 78 o<id for arrears of rent in respoo 
of a tenure, the annual amount of rent payable 
being alleged to be Bs. 15. One of the defeudant8 
ap|H)ared and pleaded that the tenure had been som 
time previously divided by the principal plaintif 
(who was the kurta of the family and oolleotec 
tlio rent), and that after the division he had paic 
Bs. 7*S per annum, being the rent in respect o. 
his half of the tenure, to the kurta ; in suppor 
of such payments he produced dakhilas or ren 
receipts signed by the kurta. The suit was dis. 
missed by the Munsiff, but on appeal the Addi 
tional J udge gave the plaintiffs a decree for the 
amount of rent elaimed less the amount provec 
to have been paid by the defendant who contest 
ed the suit, as shown by the dakhilas. He beh 
that the division had not been proved, and tha 
the dakhilas did not amount to the written con 
sent required by s. 88 of the Bengal Tenancy Act 
Jfetd^ on ap|>^ to the High Court, that th 
dakhilas or rent receipts did not amount to 
written oonscut as recpiired by s. 88 of the Benga 
Tenunoy Act, and that the decree of the lowe 
Court must be upheld. AUBHOY ChUBK Maji v 
SiioBiii Buusan Bose. 

[I L. R, 10 Oalo. 15i 

, 8. 93. 

Sev Appeal— Acts— Bengal TENANa. 

Act. 

[I.IaS.140alo.3t 

— , 8. 23^^ Manager — Co^sharers Praetic 

in making applications under s, 93 of Act VII, 
of 1885 nvhere the cihsharers hold varUms am 
complicated shares in the properly — Notice,’ 
Whore a property conaisted of 243 eetatea o 
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fcennres^ sixty of which were entered under 
•epamte numl^iti in the Land Ilcgister of tho 
Collector, other portions of the property beini; 
taluks, dependent tenures, and ryoU holdinffs, 
and a single application is made by twelve of the 
oo-sharers in such pn^perty (many of whom held 
shares in several of tho tenures and estates) 
calling upon tho remaining four sharers in tho i 
property to show cause why a common manager 
should not be appointed under s. 03 of the Bengal 
Tenancy Ac^ tlie Court should, Insforo granting 
the application, call upon tlio appHcanU to state 
whether all of them are on titled in ootnmon Ui 
the various estates and tenures, and, if not so 
entitled, should call upon them to divide them- 
selvos into 08 many groups as there aro properties 
held by them iu common ; and iti the latt«‘r rose 
each group of shareholders should put iu fueparatc 
applications, on which separaU; Court-ftMis should 
be levied. Tho notice iu tho cose of tenures 
should l>e as providtxl by s. U3 of the Act, and j 
should bti of the sam<i character aiid to the same i 
effect 08 in the csum) of estates. In thk Ma i i kk 
OF THIS PliTiriON OP Fa/.KI, Ai,T OHOWDHin. i 

Fazhu Ali Cuowduky V. Abdul Mozid Chow- 
DlJkV. 

[I. L. ]<. 14 Calc. 660 

, s. 106. 

Ser Spkci.al Oli Rkcond Appkal— 
OltDuiiK Subject to Appeal. 

[I. L. R. 16 Calc. 696 

Sii SUPEBIN I F.NDENCF. <»!' IflOJI OorUT 
— Civil PaocLuuBE Code, s. 

(1. L. U 16 Calc 696 

, s. 143. 

Sec Appeal— Acts — Bengal Te.nancy 
Act. 

[I. L. R. 14 Calc. 312 

, 8. 148-(A) — /er artrafy of rtvf 

Amfiffftmrnt of-^Kxn'nt of drrrre htj A»xignff ."I 
The fact Uiat an assignment of ad(x;rco for arrears 
of rent was made before the Tenancy Act will not 
protect from the provisions of s. llH(/i) an 
asaigueo who proceeds to ( xccution afterwards ; 
but execution cannot be refused where, bitfore that 
Act came into operation, the assignment had K*eti 
recognised by a Court of execution under s. 2.32 of 
the Civil Procedure Code. KoiLlbU CilUNDEtt 
Koy e. JoDU Natu Boy. 

[I. L. R. 14 Calc. 380 

8. 149 — hy third t^riy rtaiminy 

rent paid into f'ourt in rent *kif. A^aturr of’—'ntU 
Snit^Jtutitmtion Stamp.] A suit by a third person 
under clause (.3) of s. 149 of tho Bengal Tenancy 
Act is not a title suit and need not be stamped as 
such. Per TOTTENHAM, J.— Such suit is iu the 
aatttiuof a suit foe an injunctUHi under the Spooiffo 
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BSNQAIi TENANOY ACT (VIII OF 1885) 

8. 149 — eonttnued. 

Relief Art, or a declaratory suit. JaQA^ 
DAM BA DkVI r. PEOTAP Ghi>SE. 

• (I.L.E. 14 0al.637 

, 8 163. 

S(c UiGitT OP Appeal. 

• CX.L.R.160al.l07 

Sec Appeal— Acts— Bengal Tenancy 
Alt. 

[1. L. R. 10 Oal. 165 

St Special Appeal— 0BDEB8 nuiueot 
TO Appeal. 

il. L. R 16 0alo. 107» 231 
(X. L. R, 16 Oalo. 638 

, 8. 163— /iV power of DUtrief 

Judge </t r< nt nuiU -Judirial OjHeer] The words 
*'.Juiiicifil Ofilocr asuforesidir' as us4m 1 in the pro* 
vino to H. of tlie Bengnl Tenancy Act have 
rof^Tfiirc t4» tho ** .ludicini Olllcor ’* sfHikoti of in 
clauHo that Hocliuu and b) such otticor only, 

and th«i District «ludgo has lui power to revise 
ticorcH'S or onhuH possi^l hy a District Judge, Addi- 
tional Judge, or Su)M)rdiunto Judge roferred to in 
clause {a) of the section. BANKAKMANt Debya r. 
Matuuua DiiupiNi. 

fl. L. R. 15 Oalo. 327 

— — , 8. 168 — iHridentM of fi naney, AppHea^ 
lion to d' ft nntfte — Valid it tj of hunr.] In a prorsaxl- 
iiig under s. 1.*>S of the Bengal Tiumney Act (Act 
VTII of )HSr»), it is open to a petitioner, if he 
aehuoteh dtp it the oppOAite party he tenant, to 
dispute the. validity of fhe lease under which he 
allrgcH he is holding, and the Court is l>ound to 
go into and deeido that question if raisetl. BitU- 
PKNDUO Nauayan Dutt r. NkmykCuani) Mun- 

DAL. 

[I. L. B, 15 Oalo. 627 

, S. 170— Decree for rent under Jhnnal Aet 

yjU of Attachment under drvrre ohtained 

under Pent Imw of IHUD, ftuhAequently to the 
inq of Aet ViJI of \tsHU~^(ieneral ( launett (.onmli- 
datton Art (J of 186H), /, C,] Before the Hi^ngal 
Tenancy Act of came into operation, a cltwroo 
for rent was obtained under Bengal Act VIIJ of 
IHi'dL AfUir tho Bftngal Tenancy Act of 18K6 hail 
la;come law, the tenancy in respect of which the 
rent had btxsomc due, was attachiHl in exctcutlon of 
such decree. A claim was subsequently put into Uio 
attachetl property hy a third pevtam, which claim 
was disallowed as being forbidden l>y s. 170 of tho 
Bengal Tenancy Act of l««r» : JfeUl, that the pro- 
visions of tho Bengal Tenancy Act of 1«S6 were 
applicable to the proceedings in exeoutiOD ; the 
term “ proceedings ” In s. 6 of Act I of IWS nof 
including proceedings in exeoutiim after daoteo. 
Deb ^AKAiN Durr e. Raeehdea Kjushma. 

ii.uB.iacwo.ae'' 
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BENGAL TBNAKOY AOT (Vlll OF 1885) 

•^cpntinued, 

I, g. 174 — JVaturf of^Pimer 

tit Hit oMidr tale*} Tho deponit under b. 174 of the 
Teaancy Act must bo of euoh a nature ae to bo at 
onoe payable to the parties, and a (;ourt has no 
Itower to set aside a sale under that section utiless 
the ludgmeuWlotor has oompliod strictly with its 
pcoTbioua. Bauim Bux v. nundo Lal^Gobsami. 

[I. L. U. 14 Calo. 321 

Z , a 174 - Art errating new rhfhtt, 

JCffeHof^Afnlication for Ejrrrutitm.} Tho provision 
of nu Act wfiich oroates n new ri;<ht cannot, in the 
absonoo of express legislation or direct implication, 
have a retrospective effect : NrUl accordingly, 
that a jtidgmont«dobtor*s right under s. 174 of the 
Bengal Tenancy Act to set nsido a sale did not 
avail where the sale was hold in pursuance of a 
decree, the exooution whereof ha«l been applied 
for before that Act ciimc into oi>cration. Lal 
M oiiim Mukkbjbii: r. JoaicNonA Ohunoku Boy; 
BoNOMAU CllUMDEU GUoSAL V. UaMKAU DuTT. 

fl. L. R. 14 ualo. 030 

a ,8. 174 — Exerntinn appUrd for aftrr 

fUMsiMif of Acf yi/Jof\SHii,^''Ih’rrrr hrhuj prrrtovH 
lothr Art~^ ftrngal Art — VIH of IHdD- rert/fArnc- 
ioH- of etaiuto J A sale in execution of a decree 
massed under Bengal Act VIII Of ISdp, execution 
*aviug Ixion applied for after Act VIII of IBBo had 
’)(»me into force, cannot bo sot aside umlcr s. 174 of 
yhe latter Act. Brinciplo of Lai Mohan Mukrrjrr 
\r* Jtfgotidra f 'humirr Hoy, I. L. U. 14 Calc. <WC 
ppUed. U21U Alx Uam Komal Hhaka. 

[I. L. R. 16 Calo. 388 

♦ 

4, 8.174 — jHil(jwrntm(ir}itor,mranhigof.} 

The wonl “ judginont-dobtor” ns vi.sod in s. 171 of 
\ot VIII of 1886 does not include u transferee or 
assignee from a judgment' debtor, but must be 
3onHtru<Td strictly as referring to a judgment- 
lobtor alone, Rajenduo Nauain Roy r TtiunY, 
IIOJNDUL. 

[1. L. R. 16 Oalo. 482 


, S, 178 — Oronpanoy — Agrtrim ni 
retrictiitg right of iW^Hpanog-^Sititt pindimj tvhrn 
Act came into forcrA Section 178 of the Bengal 
V^naucy Act (Act VllI of 1885) baa no application 
o ittita instituted before tbo date on which that 
.ot came into force. So whoro a landlord sued to 
^oot a tenant who hadexoonted a tolrnamah agrees 
ng to hold the land in suit for a specified period at 
speoified rent, and providing that the landlord 
was to be at liberty to enter on the lands at the 
)Xpiry of tho perioa, and the suit was instituted 
m Gm Ootobor 1885, and where it was found 
hat at the date of the toloHamah the tenant had 
loqoired a right of occupancy with respect to 
KWie of the lands in suit ; Ifeld^ that tho tenant 
,na not entitled to tho benefits conferred by 
: 178 ot, h iQb*olattae (5) of the Bengal Xenaacy 


BENGAL TENANCY ACT (VIII OF 1886) 

8. 178 — continued. 

Act, but was liable to bo ejected. HohesRWAB 
PKUSUAD NabAIN SlXGU C. 8HEOBARAN MAUTO. 
MoUEfiWAB rKBSUAD NA&AIN SiNGIl P. DUBStJN 

Baut. 

[I. L. B. 14 Calo. 821 

, 8. 179. 

8rc CeBS. 

[I. L. R. 16 Calo. 828 
, s. 184 and Sch. Ill, Part I, Art, 8— 

Orrupanry Jlyot’^Suit‘-»Lhniiatlon} The suit 
mcntioncKi in h. 184 and sch. Ill, Part. I, art. 3 of 
the Bengal Tenancy Act. 1885, means a suit by an 
occupauey ryot as such, that is an ocenpanoy 
ryot claiming a right of occupancy as against his 
landlord. Chundeb KiftHOBB Day alias 
Mu&uoul Dky V. Raj Kibhobe Mozumdab. 

[I. L. R. 16 Calo. 460 

, s 188. 

Sec SurEniNTESDENCE OP IIlOH COUBT 
—Civil Pbocedube Code 1882, 
8. 622. 

[I. L. R. 16 Oalo. 47 

1 . y^-lBS^l^o-sharcrx, suit Parti ct.} 

Section 188 of the Bengal Tenancy Act applies only 
to such matters as a landlord is. under the Act, 
nuthorkod or recpiired to do ; there is nothing in 
that Ai^t which requires or authori7.es a landlord 
to sue tlujreuiuler for arrears of rent. Ouo of 
Hovcral joint landlords is competent to suo for the 
entire rent due from a tenant making his co- 
sharers parties to tho suit. Pbem Cuand Nu 6- 
KUB r. Mokshoda Debi. 

[I. L. R. 14 Calo. 201 

2. ,8 1S8 -—Suit for rent^Ot^sharers, 

Suit hy-^-Joint nndir tiled estate— Jurisdiction — 
Civil Proeednre Code (Aef AVI’ of 1882), s. 622.] 
A District Judge, in deciding a rent suit, held that 
8. 188 of the Bengal Tenancy Act prohibited the 
Court from eiiU'rtaiuing the suit in tho form in 
which it had been framed, and therefore dismiss- 
ed the suit : JleliL on on application under s 622 
of tho Civil Procedure Code to have tho judgment 
of the District Judge sot aside, that the District 
Judge bod acted in the exoroise of his jurisdic- 
tion illegally, inasmuch as s. 188 bad no applica- 
tion to tile case, and that his decision must be set 
aside. Prt m Ckand Nushur v. Mokshada Pthif 
I. L. R. 14 Calc., 201, and Utnrth Chundtrr Hey v, 
Nasir MulUckf I. L. R. 14 Calc. 203 (note) fol- 
lowed ; vlwir JIassan Khan v, Sheo Baksh Singh, 
I. li. R. 1 Calc. 6; L. R. 11 I. A. 287, distin- 
guished. JUOOBUNDHU PaTTUCK t. JaDU QHOSE 
Alkvsui. 

rx. L. R. 15 Calo, 47 

, Sob. Ill, Art 3. 

St e 6. 181. 

[l.L,R. 15 Oalo. 450 
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B£KGAL TEKAKOY AOT (YIIL OF 1885) 

J, ~ »^,8oll III, Art. — Snit 

oemparu'ff ryot to rtrorrr jKmrnifioH from trr)^^ 
pa*$rrt Lhnitatum /<»r.] Art. Sob. Ill of tbo 
BoDfral Tenancy Act (Act VIll of l^dr>) relateg 
to euiU brought by an oooti|^oy ryot ngainat 
bia laodloitl and not to a auit brooght against 
a third party who is a tresspasser. IIamjakkk 
B iaefi r. AtfOQ BisrAafiE. 

[I.L. K 15 0alo.317 

8. — . ^ Soh. Ill, Art. 3— hy oreupanry 

ryot to recover jiumcxnion after di*poH»tH*‘um hy 
landlord — <^Hi>»tion of titlc-^ J*P)txr*nory *vit * — 
fU’nyal Act VJ II of J801>, jt. 27 — Limitation ] A 
suit by an occupancy ryol to rotrover 
of laud of whh'h lio ban Iteon diM|x>SHCMH»l by bis 
landlord in w'bich tbc title of the tenant is denied 
and put in issue, is governed by the special iktukI 
of limitation pn^scribal by the Bengal Tenancy 
Act, Sch. Ill, Art. .H, namely, two years from the 
date of diH)>oaHeHKion. It was intemled by that 
enactment U) provide for all suits to recover pojws- 
sioii of land brought by an occupaucy ryt»t. and 
to limit the iKjrioil previously :Uloweil by the 
Courts for suits ti> recover iNiem^ssion by reason 
of a title w*t up and pr<»veHl by the pburitiif ; and 
not to provi<i(‘ only for suits of a poKst'sHory 
nature such as weie prevituisly <lcu!t with by 1 
s. 27 of nengul Act VI 1 1 of IStJU. SauahWATI ■ 
DA.S1 C. IIOUIXAKUN CUUCKKUIJUrn. 

[1 I-. li. 16 Calc. 741 

BETUOTHAL. 

Her CONTUACT— BrRACH of CnNTUA('T. 

[I.L.R.llBom. 412 

Str IIiNrnr Law— MAU iilAtiK— B ktuo- 
THAU 

fl. L. U, 11 Bom. 412 

BETTING ON RAINFALL 

S^e Gamuljmc. 

(I. L. R. 13 Bom. 681 

BHAGDARl TENURE. 

Sec Casks under Bomuay Act V ok 

1862 . 

BIGAMY. 

Penal Code, as. 103 and iOi^Natirr ChrU- 
fian — Marriage hy ndapMvd convert.'] A was 
baptized in infancy into the Homan Catholic 
Church, bnt snbscqncntly relapsed, with the r<?«t 
of her family, into Hinduism and was married to 
a Hindtt. Her Hindu husband afterwards d iscard- 
ed her, and alleged that he would not have married 
her if he had known that she bad been baptist. 

A was subsequently re -admitted into the Homan 
Catholic Church and married by a priest, to 
a Boman Catholic dnring the lifetime of her 
Hindu husband : Hcldy that A'n marriime with 
the Hindu wai fabsiatiag and TaiM at wo time 


BIGAMY ^cohcIhM, 

of her ChrisMan marriago ; that she was guilty 
of the olTeuce of bigmny ; and iliut II was guilty 
of abetting tlmt offence : v. lM*pr:, I, L. ^ 
12 (}alc. 700, disuussixl. iN uk Miu.aud, 

(I. L. a 10 Mod. n 

BILL OF EXCHANGE. 

See Dkcrkk— Foum ov Disoutet:— B ill 

OK K.XCIIANOR 

fl.L.R, 16 Oalo, 804 
Sf'c Stamp ACTI870. Scir. I. Aht ll. 

[I. L. R 16 Oalo. 432 

BILL OF LADING. 

^Stiora/ji —XeyhyeHee of the crcicorothcrttrr- 
ra ntii of t he xhip-^ Period of loading corcred hy 
the eontraef of carriage ^ Fit tieiti or undtHCSM of 
tne Thu plaintilfs shippixl certain hags 

of sugur on the 11 tU luid 12th November 18H7 
on board Ihu didendauU' ship the Ilycnlla for 
coiivj yaucc. to B«nnbay. Thuro being a dispute 
as to ibu numlsir of bags Hhippo<1, no mate's 
r»‘ccipt4< wuru givuJi and no bill 4>f liuling was 
signed until tb“ 2*^111 Novuinbur, Thn Ilyenlhi 
started cm bur voyage on th« I rah Nuvioiilsjr and 
tluly dtdivurtMl th<! sugar in Bombay. The sugar, 
howovtO'. was found to bn dainagisl by waU^r, 
which was due to its having Im-imj Htowod in im* 
mediate proximity to a quantity of wot timber. 
The pl.Hintiffs sued tlu’ <lofonduntH in the Hmall 
Cause Court for tho flamuge so rauscvl. The do* 
ffiidftiitH Hh<!lU‘.rnd thomHclvns under tho terms of 
the exemptive clause in their hill of lading of 
tin* 2<Sth Novemls r, which clause ran as follows; — 

I Tho act of Cod, tho Queen's einnnh's • • ♦ 
j and all the perils, dangf*rs, accidents of tho sea, 
! • * * and accidents, Iosh or damage from any 

( act, neglect, or default whalsotjvor of tho pilot, 
! master, or mariiicM, or othtjr servants of tho 
I (jiimpuny, or from any deviation, cxctq)tCfl.” The 
jdaintilTs conic tnhvl that a bill of lading did not 
I relate to or cover the pericsl of binding and tliat, 
even if it <lid, the exception rolicMl upon in this 
hill of lading rtdaUsl only to ncgligonco subse* 
qurut to the oommoncemont of the voyage. ITioy 
also coriUmdiHl that tho ship was not a ship 
“ reasonably fit for the voyage ” within the 
meaning of the rule laid down in Steel v. 7V 
State Line Stuim*hip <L. R., II Ap. Ca, 

72). In the Small Cause Court judgment wiw 
given in plaintiffs’ favour. On apjioal U> the 
High Omrt on a rase stated, this judgment wan 
1 revcrsofl ; Held, that this was not a case to which 
I the rule laid down in Steel v, Tfw State Lino 
' Sftamjfhip Lompang (L. H. 11 Ap, Ca. 72) applied, 
as there was no question hero of any defect 
inherent in the ship. It waa simplv ROM of 
negligent and improper stowage, ffcldt furihor, 
following Hongkong and Shanghai Hanking (*o. 
V. Baker, 7 Bom. 6 C. 186, th/4 the reasonable 
I mode of construing the contract evidenoed by a 
bill of lading was to bold tho exoeptiomi to be 
co*exte&siTe with the iiahiUty, and that there 
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BILL 07 LADim^ancludt^d. 

wu no evidence to be lonnd in thii bill ot Udingr 
0 f uay other inUiiUon. i/ffW, further, tbet the 
goode were covered by the bill of lading from 
the time they wore put on board to bo loaded ; 
oouioqoenUVfthe defendants were protected from 
liability nnder the exemptive clauoe. TAa JJuaro, 
Ih il* 2 JL Sc B. Slid, and Jtayvi v. Cuth/itrd, L, 
B. 4 0. P. 0. IS2, commented on and followed. 
HijMAnnHuy VianAM t*. Buitibh Inqia Steam 
Bavioatiom Company. 

ri. L. R.13 Bom«57l 

BOAK0 OF EXAMINERS. 

Pirndt^rnhip rxamimtion.-^JJoard of Kjt- 
0iHifU't0 Tuhing Mtundurd of mark* rrgHiiud Jor 
va0i ctirifju*atr fpitAout tudiev to oaodidatv* — /V//- 
Hon to JfigA Court by nindidaien,^ 

The Hoard of Kxaminerii having, without giving 
any notice to the candidatcM at the Annual Kx* 
amiuatiou for PJoaderehipit of the Upper Hulx^rdi* 
nato (irade raiaed the minimum uumlK)rof marka 
qualifying for a poBii oertiHcate, Momo of the uii* 
Mucceea/ui candiuateo petitiomxl th« High ('ourt 
tliat the result of the examination might bo re- 
oonsidered, and the former standard reverted to : 
fields that the Ckmrt having delogateil its priwers 
in oonnootion with the examination to the Ihmrd 
of Examiuers, and the Board having oxercintHl 
its poweiK legally, pro|H?rly. and Utt the Uiiefit 
ot Hie public, there was no caUMo for iuterforeuou 
lil TUM PETITIOW UP 0WAUKA PUASAI» 

11. L. It. 0 All 611 

BOMBAY ABKARI ACT (V of 1878). 

t 39, 07 — Partiffi-^Snit for numry Hit- 
gaily lovied by a farmvr of tXbkdn rnrout —-t olltr* 
fornot a mvejt^ary party to tturh u jr«<7.] The 
Collector U nut a neeuasary party to a suit 
bremght against a farmer of tibkari revenue for a 
refund of money illegally leviwl at his instance 
by the OoUector uiuicr mn^tiou ;J1» of tlio Bombay 
AbkAri Act (V of \m). Section 07 of the Act 
Mpremly exempts the Collector from rcspoimi. 
biuty. Though a immon HubjtH:te<l to an unduo 
demand majr, under section UU of the Act, take 
alepa by wbicli the Collector'll procetnlings may 
bo atayed, still his abstention frum such a course 
will not deprive him of his ordinary right to 
recover money wrongfully token from him for 
the benefit of a third person. Nakayan Ve>’ki; 
V. Sakhaeam Kaou. 

[X. Jm R. 11 Bom. 519 

, 8.45. 

See COPTBACT ACT, «. Sfi—lLLEOAL COK- 
TkA0T8— OfiN KEALLY. 

[1. L. R. 12 Bom. 422 
BOMBAY ACT--18e2- V. 

See ATTACUMCtfT**8UBJECr« OK At- 
TACttMKKT — BOlLDlKOa AND 
mums ftlATEEiAhe. 

[X JUH. 12 Bom, 363 


BOMBAY AOT~1802-V— 

* , SS. 1 and 2. — Sale of unaicertained 

tkarnt in an vndiridrd hhdg — JdUmembertnent — 
Phythal dismemhorauint — Jtiyhf tome to itet aside 
itleyal Section 1 of the Bombay Bhfigd&ri 

Act (V of l«h2) does not prohibit the sale of an 
unascertained share of an undivided hhdy. The 
object and intention of the Act is to prevent 
nphynioal dismembormont of a hkng ^ ot tetsog' 
nizcd sub*divisious thereof, and not a mere 
increase iu the number of persons who may from 
time to time be owuurs of the hhdy» Section 2 of 
the Act does not bar the right of any person pre- 
judicially airectcd by any illegal sale from suiug 
to set aside the sale. Four brothers owneil a 
hbay iu common. Iu 1871 the right, title, and 
interobi of three of the brothers iu the hhag was 
Hold in execution of decrees against them, Tlie 
dcfcuduuls were the auebion-purchuserH. They 
were put iu joint posseSMion of the whole hbdy^ 
In 1878 the plain till purchased the whole hhdg 
from tlie four brothers, and filed a suit iu 1883 to 
oust the defendants, and to obtain possession, 
alleging that the defendants' purchase of a por- 
tion of the hhtty was illegal and invalid under 
section I of thu Bombay Bhagd^ri Act (V of 1862). 
The ^uit w^as dismiMhcd, on the ground that though 
the defendaulH’ purchase was illegal under the 
Act, the plaintiff hod no right to ouMt the defend- 
ants until the Collector had taken action, under 
HOctiou 2 of the Act, to Hct aside thu defendants’ 

I purchase : Held, reversiug the decision of the 
lower Court, that the suit was not barred by sec- 
tion 2 of the Bombay Bhiklg4ri Act (V of 1802) : 
Held, also, that the defendauts’ purchase ot on- 
ascertained shares in tho undivid^ bbdy was not 
opposed to section 1 of tho Act. Bax l^uvAEiiAt 
r, BiiAUVAN ICUllAEAM. 

[1. L. R. 13 Bom, 203 

BOMBAY AOT. 1862- VI (TALUKDAUI 

ACT). 

1 . j g, 12— of guardian to con* 

traet on btboff oj ut font ward ^ eo a* to bind him 
pi‘rxoHalhj -~-jf(}tet of Art, VI of 1862 Uiotnhtty)^ Src. 
12, in rt yard to a charge vpona ttdHhlari extutr 
in the Ahmrdobad JJixtriit during the period of 
managfmcnt.1 A guanlinu cannot contract in the 
name of a word, so as to imfiosu on him a per* 
sonal liability. Act VI of 1862 (Bombay), for tbo 
amelioration of tho condition of tulukddrs in the 
Ahmedabod Collcctoratc aud for tbeir relief from 
debt.*’ was intended to deal with all debts and 
liabilities which could possibly impose a charge 
upon tho fdiukddri estate at the end of the period 
of management ; when the estate was to be restor* 
to the taiukddr free of incumbrance, except- 
ing the Qovemmeut revenue. If debts amoimted 
to more than the surplus of rents duiiag the 
mansgemeut, of which the maximum period was 
twenty years, they were not to be paid. A widow, 
as guardian of her infant son, the heir of tdlukddri 
estate in tho above district, validly transferred 
villages, part thereof, and iu the de^ of transfer, 
to which her ward was by her as his gxiaidlaa 
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BOMBAY AOT 1862 -VI (TALUKDARI 
AOT), 8* 

noiniii*!]/ 8 pftrty, contracted to indcmnt fjr the 
porchaecr in ouee the OoTcrumctit should chum 
»nd enforce a right to rerenoo upon the villages 
which she transferred as being rent-free. The 
iced purported to make both guardian and ward 
personally liable in this res)>ect, and also ohargfHl 
the liability upon other parts of tho Wukdari 
estate. The infant attained majority, and tho 
3 state was then placed under managemont, within 
Act VI of 18G2. During tho period of manage- 
ment the Government claimed and enforced pay* 
ment of revenue upon the villagos : Ifrld, that 
Acre was no personal liability ou the part of the 
dlukddr orcate<l by the above ; also, that if tho 
charge on tho estate hail boon validly made, it felt, 
at all events, within the terms of section 12 of 
Act VI of 1SC2, absolviug estates from liability 
or debts incurred, nob only iHjfore, but during 
.he period of management. Waguels. IUjsanji r. 
MABLUD15 

fL L. R. 11 Bom. 561 : L. R. 14 I. A. 89 

2. a. 12 and a. 20 — Tdiuhldr.'i powtr 

ditponal (^eer hi* landed after tht t j'pir* 

atioH tt/ the manafjemi tit hy the Tdlnkdnrt Settle- 
ment Offieer.’l Under sectfou 12 of the Ahmedahad 
T&lukdars’ Act (VI of 18G2), debts or liabilitiiK 
'uenrred by a tillukddr during the rajinagi-incut 
it tho TAlukdAii Settlement Officer are not en- 
forceable ngniiibt landed ostaU'w. Ilis personal 
liability for the same remains unnffectcii by the 
Act. This {Kjrsoual liability furnishes a sufficient 
::onsideration for asubse<tucul obligation, so as to 
Jind tho lauded estates by a contract made after 
.he period of the manngeraent by the Talukdari 
31!lcer bad expired. From andaftertheexpira* 
:iou of that period , the tdlukddr becomes, under 
section 2Ut the alstolulo proprietor of his estate, 
and he is then at liberty to create a vali<l charge 
Jpon his estate for debts oontractod during the 
>cnod of the management. Accordingly, where 
u idlukdar had, after the withdrawal of the 
management by the Talukd&ri Settlement Officer, 
30cumbercd his landed estate under se%‘erai 
mortgage bonds, passed partly In renewal of old 
bonds and partly in consideration of old debts ' 
contracted during the {leriod of the management : 
Neldt that the mortgage bonds created valid and 
binding encumbrances upon tho estate. Boo 
JlNATBOO r« SilA NaUAU VaLAO KAVJI. 

ir. L. R, 11 Bom. 78 

, 1865-III. 

Sec Bvidisce— Parol Evidence— Vaby- 

INO OB CONTBADICTINO WRITTEN 
XN8TBUMSNT8. 

[1. L. K. 12 Bom. 586 

• 186e-XIL 

See JUftiBDicnoN or CBimiiAL Court— 
Bubop&an Bbitibh Bubjecto. 

(I. L. B* 12 Bom 661 


BOKBAY 

,18e9-XIV. 

Boubav Civil CooitTS Act, 

, 1872-111. 

Sett Bombav Muiiicii>AL Act. 

, 1873- VI. 

Sfe B 0 MB.tY DlUTttlOT MUKICII'AL Acr 
1873. 

. 1874-IIL 

See HKUEDiTABYOpricEH Act (Bombay). 

. 1878-III. 

Ste MAMLATDAltR C 0 UET 8 ACT. 

, 1870- X. 

See Bombay IlEVRNUKJuiURDrCTIONAOT. 

St e J imisDifTioN or Oi vi 1 . Court— Urnt 
AND Revenue Buitk, Bomray. 

(I. L. R. 13 Bom. 442 

, 1878-V. 

S<e Bombay Abeaki Act. 

, 1870-V. 

Ste Bombay Land Revenue Act. 

,.1880-1. 

tkr KaoTi Tend BE, 

(1. L. R. 13 Bom. 373 

See LeAhK— CO.NSTIU/CIION. 

{I. L. R. 13 Bom. 373 

,1887- IV. 

8tf Gamuling. 

(I. L. R. 13 Bom. 681 

BOMBAY CIVIL COURTS (AOT XIV of 
1869), B. 8. 

See Aim’kai. — Bombay Acib.— Bombay 
Civil Gourth Act 

[1, L. K 12 Bom. 676 

&’e Valuation or Suit— Suits. 

(I. L. K. 12 Bom. 676 

, 8 . 21 . 

&’C SUBOBDINATE JtD(iE, JUEISOXCTION 
or, 

rX.L. R. 12 Bom. 466 

, 8. 32. 

S:c SUBOBDINATE JUDOE, JURUDICTION 

or, 

{X.l.R.X6BoaL666 
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BOKBAT DISTRIOT KUHIOIPAL ACT 

(VI of 1878). 

ss,17 and 83— v/thc 
Jitun^irlpnlity wn^t^r ^ />// 

inirrfrrttnre leitk thv dhrrttion. yWnt to pnhUr 

The wont “Ktroet” neothin 17 of 
tlie Fbmbajr DUtHofc Munloipel Act (VI of 
JK73) moenii eml iuotudcM not merely tho Hurffico 
of the ground, but ih> much atiove and inflow 
it lie l« requiaito or appropriate fot; £he pro- 
aeriration of tho atroet for tho unual and intondfKl 
pnrpoeea. Tho plaintiff propoocfl to make a l?nl- 
cooy proj«x)tiug over a public road. Tho Rfunici- 
{NiUty objootod t<i the work, no an onenmehment 
on a public Htreot, He thorcffore mu d tho Muui* 
eipalitv to OAtabliah hia right to build thfj pro- 
iHJMod balcony: /A/f/. that, ho far n,H the column 
of ftpnee ataiiding over the atrect wan voMtod in 
the Municipality, the plaintiff had no right to 
occupy it with a balcony, which by intercepting 
light and air W(»utd grrtatly impair the une of the 
area aa a atreet. Section :i:i of the nonihay 
DUtrict Municipal Ant (VI of I87.'{) given the 
Municipality a discretion to ianuo such onlerH an 
it thinks proiKtr wdth r«fcrenc<\ to a propoHod 
building. (;irii Courts cannot interfere with that 
discretion, unlcas it ia exerclaed in a capricitMi.^^. 
wanton, and oppressive innnnor. The plttinUlf 
was the ow'iier of iw'O houHen on eneh side of the 
passage of a hhldkt, or open square, containing 
throe <»r four otlutr houH(‘s lie propoae^l to eon- 
nect tho two Iiousimk by building a story ncross the 
passage at such a height tot iu»t U) interfere with 
the passage of tho?M' who were iiilitlcd to go 
and fro. lie uppHtsl to the local Mnnieipality fi>r 
IKirmissioti build in the manner he proposed. 
The Municipality forlnule the work, on the ground 
that it was likely to inti’rfero with the nccew ef 
light and air to the neighlsmring hoiiHOH. The plain- 
tiff thereupon hucmI the M*iiii<*ipality to eHtuhli.sh 
his right to build the proposed Mtructure. It \va.s 
coutctuhnl for the plaintilf tlmt tho Munieipality 
ought not to havo refused permis.Hiou in tho inter- 
ostaof tho neighbouring houMo-holderH. who were 
able Ui protect thoir own rights iu ease of injury : 
Hrld, that tho auit would not be. as the order of 
thcMiuiiicijHiUty refusing {sirmissiou was not an 
unrcaiionahlo <mo under the eirmiuistanees of tho 
raso ; /A7</, further, that the authority of the 

Mnnioi|Ullity was not in any way alTeeUid by the 
oircumstanoo that thu proiK>atMl erection might la' 
an enoroaohmnut on private rights subjecting the 
plaintiff to an action by the |>ersoii8 injurcHl. 
NaI9AR VALAB NaB^I V. MCKICirALlTV OP 

Duabdhvxa. 

ri. L. R, 12 Born. 490 

B. 36 — IVi>y. fmvoer e/ A/HHiripality 
tp 0tTdrr fe h' huilt hy es’ser of n Achju' — • .v«eA 
ordtT m t hut prrmMre • 

thn of Cesrf 1 llio t«rms of section 3ii of 
Bombay Act Vf of 1873 arc not imporativo in 
requiring a Municipality to call on the owner 
of a bottsc to build a priry, but arc perroissivo, 
loaviug it to the dtsor^on of the Munici- | 
pgliliy to delor»liie wBea the power oonforrod < 


BOMBAY DISTRIOT MUNICIPAL ACT 

(VI of 1873) S. 3e-^0ncltid(d. 
on them shall bo exercisefl. Accordingly, where 
the plaintiff complaintvl that the defendants had 
ortHitcil a privy so close to his house as to bo a 
nuisance, and tho lower Appellate Conrt found it 
to he a iiuisance., but rejected the plain tiff^s claim 
no the ground that the dcfemlants had crect^ the 
same under the orders of the Municipality issued 
under section .31 of tho Act : JMd. reversing the 
decree of the lower Appellate Court, that the 
Munieipality Jia<l no authority to order the defend- 
ants to ert«t the privy regaidless of tho plain- 
tiffs right, and that the defendants, therefore, 
couM not pka<l that they acted under tho orders 
of the Municipality. Tho High Court directed an 
iujimetion to remove the privy within three 
months from the date of its decision. JAFIB 
Sahi:ii /*, Kadiu Uahimak. 

[I. L. R. 12 Bom. 634 

— , H 60 — Sttfo of fruit tit a pritafr shoit — 
r of tfu Mu uiri piil if tj fo prrrruf itucb ti xalr — 
Afiirhi, VfHmfiou <•/,] q’l)e Municipality of 
Ahmediihad isMied a notification to the effect that 
no one kIiouM, within six hnrnlred yards of the 
iuuniei{»al market, open or <*.^tabli^h .'i shop for tho 
ptiriMKso of selling vegetables or fruits without a 
Jieense, and that, if any one acted in contraven- 
tion of lids notiiication, lie would be dealt with 
mvording to law Tho accused hired a hou.se, 
and opeiie i a .>hop for selling fruit within six 
hundred yards (*f the Municipal market williout 
ohluining a liemise from the Mnnieipality. The, 
second chess Magistrate convieUxl and sentenced 
each of the neensofl to pay a fiiK* (>f lU. o. The 
Ih**tr»et Magistrate rjdying on tho ease of J*(ihii 
Khoji^ I. L. U. lloin, 272, rev(*v.''(Ml tho convic- 
tion anil Kenteiioo. /A'h/, that what tlic Munici- 
pality had authority to direct, under s. CO of 
(Hoinhuy) Act VI of IRT.'h was that no place, 
otlu'rthari the Municipal market or other places 
liecii.sed as markets, sliouhl he used by nnylnsly 
f/\ // tmn'ht ; but they hud no anthority to i.sHue 
a notiiication affecting othi'r places which might 
ho Used for selling vegetables, Ac , otherwise 
than a.H a market : that, inasmuch as the using 
of tho hhop by tho accusisl was confincil simply to 
the selliug of fruit, uml not vif ** vegetables in 
the jwpular simse. it could not be affected by tho 
prohihitiou contemplated by b. Gd of the Act : 
that, if tho prohibition of the Municipality wok 
meant to affix'! tho private riglits of persons to use 
their shopvs for soiling thoir own commexiities, that 
would amount to an excess of tho authority oon- 
f or rod by the District Municipal Act (Bombay) 
VI of 1873 : that the shop used by the accused 
for the sale of their o>vn commodities was not a 
** market" w'ithiu the meaning of s. b6 of Bombay 
Act VI of 1873. Mayor of London v. Low, 49 
Ij, J. Q. H. 141, and Mayor of Manrhritt^T v, Lyon*, 
L. U. 2Ch. a 287. follow«xl. m case of Pa Art 
Kkojt, 1. U It 9 Bom. 272, explained. Qu&ek- 
Ebi'ueeb e. Hagan Uaiuivak. 

(1. L« U. II Bom. 106 
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BOMBAY LAND REVENUE ACT (V OF 
1879), s. 74. 

St'e Landlobd and Tenant-^Abandon* 

MKNT OB UELlNgUlSUlliSNT OF 
TENURE. 

II. L. R. 13 Bool 294 

, 8. 113. 

Sco Collector. 

IL L, R. 12 Bom. 371 

. s. 126. 

Str Magistrate, Jurisdiction of — 
Special Acts — Bombay Land 
Uevenuk Act (V of I87y.) 

ll. L. R. 13 Bom. 201 

, 8. 214. 

S(‘V UULEd MADE UNDER ACTS. 

[I. L. R. 13 Bom. 291 
BOMBAY MUNICIPAL ACT (III OF 1872) 

,8.106-6>A./' ruction — 1*0 nwr (jiccn in Act I 

forpnhlic hcncjit — Construct ton,'] The eaves of eer- 
taiu buildiiig^s belonging; to the plaintiff projoeU'd 
over the public roa<l. On the I7tU May tin? 
Municipal (7ominiKsion«T of Bombay gave uotico 
to tho plnintifif miuiriug him within thiif.y doy.'^ 
to removo tho said caves an being “n projection, 
encroachment orobstrinrtioii within the tneuning | 
of soction llt.’i of Acts 111 of 1S72 and IV of lH7rt j 
The plaintiff thoronpoii tiled this suit, praying , 
lor an iujuucliuu against tho Municipal tN»m- i 
misHioncr Tho euves in question projt cU'd to the i 
extent of one foot eight inches The width id 
the rood in front of the buildings was about 
forty feet, and the length of the caves varie.d 
from seven feet to nine feet two iucbc.s above the , 
road>vay. At the time this suit was file*! then^ ; 
was an open drain or gutter, one f(K>t tlircc i 
inches wide, running along by tho side of the | 
plaintiffs bnildings and between them and the 
roail. That gutter, however, subsequently to the 
Aling of this suit, but before the hearing, was 
coTcrof] over, and so much ailditiooal width was 
hereby added to the road. J/etd, that the caves 
constituted an obstrnction within the meaning 
of tho above section, and that tho Municipal 
Commissioner was entitled to remove them. 
Under the above soction the question to be 
decided is not whether there is a real practical 
inoonveoienoe to the pnblio traffic in the street. 
Those are not the words nsed in the section, and 
if that was the intention of the Legislature it 
would have been expressed. Where an Act gives 
power to a Municipality or Corporation for the 
public benefit, a more liberal coustrnction should 
bo given to it than where powers are to be exer- 
ciaed merely for private gain or other advantage 
Oluvakt V. Bajumtula Nub Mabombd. 

[I.L.R.12Bom 474 


BOMBAY REGULATION, 1827--n. 

i&r Hindu liAw—I.siiEatTANCM«->LAW 
OOVEBNING PaRUCUIAB OASWI. 

[I. L. R. n Bom. 286 

Sf C JuifllSDiCTlON OF ClVlL COUBT— 
Carte. 

p. L. R. n Bom. 534 

• [X. L* R. 13 Bom. 420 

, 1827- V. 

Str Mortgage — PossEsaiOK under 
Moutuaoe. 

pi.L.R,n Bom. 475 

SfC rLKADKR— ArroiNTliENT AND AP- 
PEARANCE. 

fl. L. R. 12 Bom. 85 

.Vi Bight of Suit -Caste Questions. 

[I. L. R. 13 Bom. 420 

, 1827 ~VIII. 

Su Cahi:s i?Ni»r.u Certificate of Ai>. 

MINlKTUATItiS — ( -KUTIKICATK 

UNDER UoMUAY ilEGULATlON Vlll 
OF 18L'7, AU. 

. 1827-XVIII, 8. 10. 

vVr Stamp Act, 1K70, s. ;il. 

(I. L. U. 13 Bom. 493 

, 1827- XXIX, 8. 6. 

»Vi Penhions Act, h. i. 

(I. L. R. 11 Bom. 222 

BOMBAY RKVENUB JURISDICTION 
ACT (X OF 1870), 8. 4. 

.Vr JlTRlHDlCTION OF ClVlL COUBT-* 
OfFICEK, UiGIlT TO. 

(I. L. R. 12 Bom. 614 

Sci JuRiHincrriON of Civil Court- 
Bent AND Uevenue Suits, 
Bi^mbay. 

LI. L. R. 13 Bom. 442 

fkr rENHIONR ACT, K 4. 

[1. L. H. 11 Bom. 222 

Sfr Bight of Suit -Office OB Emolu- 
ment. 

{I. L. R. 12 Bom. 614 

. 8. 15. 

Sre SUBORDl.VATE JUDGE, JaEKDICTIOK 

OF. 

[1. L. R. 12 Bom. 368 

, 8, 4 prov. (k)— " CfmpHrM 

fiortrnor ia Counril>^P*rwtr» bjf Act 

XI JbW,J rtr Birdwood, /.—The words *'ooiB' 
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BOMBAY REVENUE JORISDIOTIOM 

ACT (X OF 1876), 8 4 prov. (k).— coti- 

eluded* 

potent officer IM uiKxl in provUo (k) of ». 4 of 
tlio Kombay Ilevennc Juriwiiction Act X of 1870, 
I'ftoluden the GoTcrnor in Oouneil, who Ih one of 
the AQthoritieft u{Mm whom judicial |>oworii were 
ijoiiforred by Act XI of 1802 Jakahdankav r. 
Bl£CaKTAiiY OF STATE FOB INOIA. 

[I. L. B. 13 Bom. 442 

BOND. 

fke COKTBACT Act, «. 22— IllecjalCon- 
TBACl 8 — G KN KK A LL V. 

1 1. L. u. 13 Bom. 150 
Lihitatiob Act, 1877, Aut. 132. 

ri. L, R. 0 All. 168 

& f HOBTCiAOB— F oUM OF MOHT<iA(}K, 

(I, L. R. 0 All. 168 

8te Stamp Act, 1871), 8. 3, Cl, 4. 

11. L, R. 10 Mad. 168 
, Aa seonrlty for Costa of Appeal. 

See Court Ftiw Act, Sch, II, Aut. 6. 

[I. L. R. 10 All. 16 

Si'e Stamp Act, 1877, Sea. i, Ant. 13. 

(I.L. R. 10 All. 16 

, Suit on bond, 

IH-i^eidure Qde 1881), m*. 208, 274-.<Jr///r 

0 / inierett of ohlitjev in a potheen ft on hoiu! ] Thu 
interest of the oblipue in » bond hyiKithcvating 
nertain land a» Kocurity for a debt having Ihhui 
attached under «, 274 of the Ciwlo of Civil Pro- 
eednro and sold, a suit was brought by the pur- 
obaeer u(>on the euitl bond ; it wae objocuxl that 
the iult waa not maintainablo l>eoauH« the bond 
had not bt^m also attsehed as a debt under a. 258 : 
Meld^ that the fact of the bond not having bcM)n 
attached as a debt under h. 258, did not affect the 
right of the purchaser to realiEO the amount due 
under it Sami Ayyah t. Kiuhiinarami. 

ILD.R.10 Had. 160 

2 ,^AVmf«ss 0/ Jl0Hd VerhtU aftxignment ef 
r 0 ut 0/ land itt of ihteremt—^' " 

0/ numen ta fa rout of axAig/ur not 
r^eeM'^SU'*} on hond^l'lnim for inteertt not frith- 
ttmndin0 Subsequent to the execu- 

tion and registration of a bond, njamog was made 
orally between the creditor and the debtor, by 
whiA the former agreed to take the rents of 
certain tenanta of the latter in satisfaction of 
inlereat the latter agreed to release the tenants 
from payment of rent to himself, and the tenants 
(who were parties to the arrangement) agreed to 
pay their rente to tho creditor. No mutation of 
namea in favour of the creditor was effected in 
the revenue registers. The creditor brought a suit 
ngnintl the debtor to reoom the prinmpal and 


'BOK'D-^eemcluded, 

interest agreed to bo paid nnder the bond, alleging 
that he had never received any rents nnder the 
jamog : Held, that tho effect of thej/imf^ or nova- 
tion was that the plaintiff’s right to recover 
interest from tho defendant was gone, and tho 
plaintiff was tbeforo not entitl^ to maintain his 
suit against the defendant in respect of the 
interest which was payable under the bond, 
AUTU SlMGU V. AjUDUIA SaHU. 

[1. L. R. 0 All. 249 

S^^Penalty-Sfipulat/on to double the 

amount of debt on (frf unit of payment of any inttaU 
mnit.l A stipulation by which on default of pay- 
I Dient of one instalment, double the entire amount 
I of the debt dno under an instalment bond was to 
Ijcoonie at once payable : J/rld to bo in tho nature 
of a penalty. JoHUi Kalidas r. Koli Dada 
A lillRSANG. 

n. L. H. 12 Bom. 655 

BOUNDARY. 

See Evidence— Civil Casea— Maps. 

[I.L.R16 Calc. 186 

BOUNDARY ACT (MADRAS ACT XXVIII 
of 1860), 8. 25. 

See liBis Judicata — Pabtier — Same 
PAUTIEB oil TUEIB UEPBESENTA- 
TIVES. 

[I L.R. 11 Mad 300 

S*r Minor— llEPKESENTATioN OP Minor 
IN Suits. 

(I. L. R. 11 Mad. 309 

BOUNDARY MARK, 

Sc Ma(;ihtkate. JiruisnicrioN op— 
Special Acts— Hum bay Land 

UevenleAct (V op 1879). 

[X« L. R. 13 Bom, 291 

See Ruler made undek acts. 

[1. L. R, 13 Bom. 291 
BREACH OP CONtRACT. 

iSf f J UUlSDICriON — Ca U.SER OP J URI5DIC- 
TioN— C ause of AcriON. 

[I. L.H«UBom, 649 

BURMAH COURTS ACT (XVII of 1875), 
88. 40, 05. 

('rrtifirafe of Adminufration-^Aet XI of 1858 
F. 28— .l/vx-rt/ under Art XL ef 1858.] The appeal 
given by s. 28 of Act XL of i858 is snbject to the 
ordinary law of appeal laid down in the Burmah 
Courts Act. No appeal, therefore, will lie from 
an order refusing an application for the issue of 
a certificate of administration nnder Act XL of 
18 oK, it being imixMsible to place any specific 
money valuation on such an application. 1» THE 
Matter of the Petition of Mulla Adjim. 

[1.JUR. 140alo. 361 
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BUTOHSH*S L10SN8S. 

Stt ! Madras District Muhioipauties 
Act, 8. m. 

[I.L.R.10Mad. 216 

CANTONMENT ACT (III Of 1880.) 

S. \4:^J)i'ngai {Bengal Act VII 

tfA878), II, 2D, 32 — Svirituoux liguor — Tari — 
Cantonmint Magi«tmtt\ Po^rcri< <;/*, to raorrl li* 
eviute — lUrenue Authoritirn,'] Tari ** or •* toddy " 
in spirituouR liquor *' withiu the meaninji of 
a. H of Act III of 1H80. The words ** Hpirituoua 
liquor,” ** wine and ** imoxicatinti dru^^s ” in 
that aection must bo taken in their popular and 
ordinary meaning. Quken-Euprbss r. IUm- 
DHANI Passi. 

[1. L. R. 15 Calo. 452 

CANTONMENT MAGISTRATE. 

1 . — jHvhdirtioH — - Powt-r to ntnrtl ItertutO'^ 
Itongal PjrviKr Jr/ III of ISSO] A ('antoninent 
Magistrate in his ju<licial rapacity haa no author- 
ity to cancel n liceiiHc under the Bcngul Exciao 
Act III of 1880. The |K)wer to cancfd liccuHCH 
l)oloiig8 to tho revenue outhoritioH. Quedn-Em- 
FRKS8 ). RaMDUANI Pa881. 

(I. L. R. 15 Calc. 452 

2. — «7i/r/W/W/V#n — Ctril Prooodun ('odv (Art. 
-V/r (j/* 1882). #, U) ] Tho plaintiif, who wan a 
money-lender reshling within the liinitu of Um 
Ahni^abod Cautonment, Hne<] the defendants, 
who resided Muthin tho jurUdictiou of the City 
Bmall Cause Court at the same [dace, ujKjn a bond 
executed by them at the Cantonment He pre- 
aented bin plaint to the Cautouraent Magistrate, 
whose pecuniary jurisdiction extended to Us 20D 
only ; but that officer. b<’ing of opinion that the 
suit w'as cognizable by the City Small Cause 
Court, returned it to the fdaintiff, who subse- 
quently presente*! it to ihe Judge of the City 
Small Cau^e (kmrt. whose pecuniary jurisdiction 
extended to Rs. 500. On reference by him to tho 
High Court : IB ld^ that botli tho Courts had juris- 
diction to try the suit, but that the Court of the 
Cautonment Magistrate was to be rcgardcxl as, the 
Court of lower grade, and, therefore, under miction 
15 of the Civil Procedure Co<le (Act XIV of 1882). 
was the pro{>cr Court to try the suit. IhiHirkanath 
iJutt V. Ithattrn Hawaldar, 22 W. R 457, followed 
MoUANLAL Ra 1CUA3«D V. VlBA Punja. 

(I. L. R. 12 Bom. 169 

“ CASH ON DELIVERY,*’ MEANING OF. 

Set Contract -Construction op Con- 
tracts. 

P. L. R. 16 Oalo. 417 

CASTE. 

St€ CUBTOM. 

[LL.B.12Maa. 495 

Btr DBFAVATIOV. 

(LL.M.12Mad. 495 


OA STB— ndrd ^ 

ikr Hindu Law — CubtoM — Oastr 
Ubaqk. 

[I. L. R. 10 Mad. 163 

Srr OABRS under JUIUBDICTION Of 
Civil Ct»uttT— C astk, 

iSrr CaRK» under RiquT OP SUIT— Oaiitk 
Questions. 

%r Rioht op Burr— Iktsrrst to but- 

POUT Riqut. 

[I. L. R. 18 Bom. 131 

CATTLE TRESPASS ACT (I OF 1871). 

Srr Da MACKS— Suits for Damaob!* — 
Torts. 

[I L. R 16 Oalo. 159 

Sre Ri<mT OP Suit— Comimcnhatiion. 

[I. L. R. 16 Calo. 159 

, 8 22 

Str Appral in Criminal Oasrb— Actr 
--Ca itlk Tukspass Act. 

fl. L. R. 15 Oalo. 712 
1 1. L. R 11 Mad. 869 

, B. 22^Jotfif and romornnatiim.'] 

Proceedings under s. 22 of the Cattle Trespam 
Act are //M/ijr/-civil in their nattire; a Magiotrata 
being ai liberty under that section to assiMis and 
enforcMs in a summary manner, compensation for 
an injury for which a civil action might be 
brought An ordei . therefore, for the payment of 
a sum as hue and compensation, passed against 
two persons under that section which does not 
siH9cify the pr<»|Kirtionate amount payable by each, 
is good. In itib Matter op Nkae e. Monnor. 

[I. L. R. 14 Oalo. 175 

CAUSE OP ACTION. 

Srr Right op Suit. 

CERTIFICATE OF ADMINISTRATION. 

1. Certifieato under Bombay Regu la- CoL 

tion VIII of 1827 and Act XX 
of 1841 »l 

2. Act XXVII of 1 800 (object of Act, 

and grant of certificate) ... gg 

3. Right U> sue or exeente deoroe 

withoot certificate MR 

4. Issue of, and right to, oertificote. 98 

5. Nature and form of oertiflooUi ... 98 

ft. Procedure 94 

7. Concelmont and recall of oeriifl* 

cate ... 94 

Str Act XL op 1858, s. 8. 

[I.L.R, 140alo.55 

&T Majority Act, b. 8« 

[I. L B. 13 Boat £86 
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OXSTIFIOATE OF ADKIMIBTRATION- 

emtinued. 

Sie M»ok— Cabkb nxDiB Bombay 
KuoBs' Act 18G4. 

[I. L. R. 13 Bom. S86 

(J) obetiptoateundeh bomray regula- 

TION via OF mi AND ACV XX OF 1841 . 

l^^Jiomhay ll^yvlafion Vl/T of 1827^ Str, 7~ 
JIMer of tuoh vertijieate a tramferev of derreo 
within the weaning of Mortion 2H2 of the Citil 
I^oosdure Code {Act XIV of of 

Much perton to eseeruto ///rm .] A holder of a 
oortincato of atlininiiitration (rrautod uuder Hootion 
7 of Uogulatiou VIII of 1H27 in a traiiMferoe by 
law of a decree obtained by the deoeomd within the 
meaning of Miction 232 of the Civil X*roccduro 
Code (Act XIV of 1882), and ie competent to 
apply for exoeutiou of Huch a decree. KllAN* 
DEiuv IUyajieav r, Gaekuh Shamtui. 

[1. L. H. U Bom. 808 

2.‘—Certtfioate nnder Art XA’T7/ of 18C0 — 
Itonihay Jiegulation VIII of 1827, Hi'o. 9— 
dietion to grant ecrtifieate of adminhtration — 
Jthrtignern rniding abroad.] Under Bcction 3 of 
Act XXVU of 1800, a certificate can be granted 
only for the oetatc of a RrltiBh Hubject either 
roBidont within the diHtriot whore the oortincato 
in iionght, or cIhc having no IIxcmI place of reii- 
dencc. The Act dooa not make provision for 
administration of the cffeotH of a foreigner 
doraioilod abroad. While Act XXVII of 1H60 has 
regard to the pitrson, Uegulation VI 11 of 1827, 
ou the other hand, looks simply to the locality of 
the assets as thegrouAdof the Court’s jurisdio- 
lion to grant a oerUftcate of odministration. The 
intention of section 9 soems to be that when there 
are assets within a and the oiroumstanoes 
exist which are specified in the section, a certi- 
ficate of administration may be granted. The 
anlhority given under section 9 most be under- 
stood to be the same as under section 7. If, a 
Htrdar of Baroda, residing within the GAikwAr’s 
territory, died there, leaving oonsiderable property 
<0 the district of 8arat. On his death, Mr. liely, 
tbe Assistant Oolleotor of Surat, was appointed 
administrator of M't estate, under seotion 9 of 
Begnlation VllI of 1827. Shortly after his ap- 
Mintment as administrator. Mr. Lely went to 
England on f nrlongh. Daring his absenoe. Uie 
pUjntiffs sned, as heirs of i/. to recover the balance 
of principal and interest dne on a bond executed 
by the defendants in favour of i? : I/eid, that 
the plalntilfs were inoompeteut to sue, Mr. Lely 
having been appointed administrator of /f# estate, 
and never having been relieved of his oflioe as 
administrator by the Oonrt, as oontemplated by 
seotion F. of Eegnlatlon VJII of 1827, his Mtatns 
still snbsltted, and while it subsisted, no one else 
eonkl represent the estate. The ap^ntmentof 
an administrator exelodes other representatives so 
long as it endnres. Ibbahiii AUKitan r. Ziauia- 
niaaA Laou Bboam. 


OERTIPIOATE OP ADMINISTRATION- 

continued* 

(1) CERTIFICATE UNDER BOMBAY RBGU- 
LATION VIII OP 1827 AND ACT XX OP 
1841 — concluded. 

8. — Bombay Uegulation VIII <2^*1827, Sec. 9-^ 
Comtruciion, of the tvordit may appoinV'^Ap- 
pointment of adminhtrator — hheretionof Courts 
Wboro the right of sneoessiou to tho estate of a 
deceased person is disputed between two or more 
claimants, and uouo of them have taken posses- 
sion, the District Judge within whose jnrisdiotion 
tho property is situate is bound, on the application 
of one of the parties concerned, to appoint an ad- 
ministrator under section 9 of Regulation VIII of 
1827. The words of tho section arc imperative 
aud not ponnissive. The use of tho words “ may 
appoint ” in this section does not imply that tho 
District Judge bos any discretion in a proper case 
to appoint or not to appoint an administrator. 
If any discretion is given ns to tho exercise of 
the power thereby conferred, it is that of determin- 
ing whether the occasion has arisen in the 
particular case VisuwAMBUAB Pundit e . 
Vasudev Pundit. 

[I. L. R. 13 Bom. 87 


(2) ACT XXVII OF 18C0 (OBJECT OP ACT AND 
GRANT OF CEimPlCATE). 

4. — Juriidietion to grant certificate of adminit- 
t rat ion-^ Foreig nerx residing ahro(ul,] Under sec- 
tion 3 of Act XXVII of 1 SCO a certificate can be 
granted only tor the estate of a British subject 
either resident within the district where the cer- 
tificate is sought, or else having no fixed place of 
residence. Tho Act does not make provision for 
administration of tho effeots of a foreigner 
domiciled abroad. Ibbauim Alikuan r. ZlAUL- 
NiBSA Ladli Bigam. 

ri. L. R. 18 Bom. 150 


(3) RIGHT TO SUB OR EXECUTE DECREE 
WITHOUT CERTIFICATE. 

5.— XXVII of I860, $, 2,’-^ Suit hy repre*- 
ocniaiixe of deeemed creditor Special defence 
when not put in istue, Effect of ^ Want of oeriifi* 
eate under Act XXVllofim^.Pleaof] The 
want of a certificate under Act IG^VII of 1860 is 
not of itself neoestarily a bar to a suit by the 
representative of a deceased creditor, and aoch 
a special defence, unless insisted upon and put In 
issue in the Court of Pint Instance, should not be 
entertained in appeal. The word ** debt- 

or ” iu 8. 2 of Act XXVII of 1860 does not include 
the purchaser of a mortgaged property, who is 
in no sense a debtor ; nor does that section con- 
template a case of a decree other than a personal 
decree. Janaki BaUan Sen v. Hafiz MahemeA AU^ 
I. L. R. 13 Dale. 47, donhted. RoQBU Nath 
SUA aA r. POEAfiH NaTU PVKDABL 

[L 1.. H, 16 Oalo- 64 
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OEHTIFIOATE OF ADMINISTRATIOK^ t 

I 

(3) EIGHT TO SUB OE EXECUTE DECREE | 
WITHOUT CEUTIFICATE-«-eik-/«I<'rf. i 

6,~Aft XXVII of 1860— Adopt iro ton of doorat- | 
td creditor.] Suit by the atioptive fon of the j 
obligee (deceased) of a hypothecation bond to : 
recover principal and interest duo on the bond > 
against the laud comp>risQil in the hyiHitUecatiou. i 
Ikifeudnut No. 1, the obligor of the !>und, had | 
executed it as manager of a joint Hindu family, • 
of which defuudont No. *2 was a member, and for i 
the rightful purjxjses of the family. T)»c family 
substHpuenlly b<H:ame divided, and the hypotht*. ^ 
cateil property was divided hetwtvn ilefeudauts 
Nf>s. land 2. Dt!fondaut No. I afterwards hy|»othe* 
cated part of his share for a private debt U) - 
defendant No. Il, who having sued on his hyjHdhc- i 
cation and brought the lan<l to sale in extH^uUon , 
bcoamo tJie purchaser: 7/f///, that the plaiutilf ‘ 
was under no obligation to obtain a o^Ttiricate ; 
under Act XXVII of IHdO for the purpose o( 
maintaining the suit. CoPAi.Ar.SAMiNAUiAYYAN. 

[I. L. K. 12 Mad. 255 

(i) ISSUE OF AND IIIOIIT TO CEimFfCATE. 

to of J/indu wiftow'-- , 

(irant of ct'rt itii'iitc of tui minhi ration nmttr ^it'f ; 
XL of The relations of her dt^jeasctl 

husband are (miithHl to he the guardians of a 
Hindu widow in preference to her jiatcrual rela- 
tions. A certificate of iMlministration. under Act j 
XL of IHiiS, was, th(‘refore, granletl to t»nc of the 
former in preference to the latter. Klll/IJIIIAM i 
Moukeiwku r. Honwari Lal Kov. , 

fl, L. It 10 Calc. 684 

(5) NATURE AND FORM OF CERTIFICATE 
S.-— Joint rortijirnto to ftidoftit of tiro *ouit of 
owner of eiitutt,] It and his sons, It and N, were 
members of an undivide<i family. S pre<ieceosed 
7f, who sub«*<|ucntly di«Hl, leaving A him sur- ’ 
viving, and on the death of />, the wdtlows of L . 
and S applied for a joint certificate of heirship 
to the estete of /f . lie foie their application w'us 
httard, JJn widow repudiate’d the joint apjdica- 
tiou, and p>rayed for the grant «if a certificate to 
her alone. The District Judge, however, orderwl 
a joint certificate to be issueil to the two wddowH. , 
On appeal from this order by L'n widow, HeJd, 
that, under Act XXVII of 18H<), a joint certificate | 
oould nut be granted. N having pr(yieoeaHcd //, : 
hit interest in the family pro])erty ami mcra 
reverted to It and A, and after Vi death the : 
estat«)« vested in AV widow who had, therefore, a . 
better claim to be entrusted with getting in the ; 
debts. The order of the lower Court was varie<i by ; 
directing the certificate to go to AV widow alone 
on her pHving security for half the amount of the ; 
outstandings. Jamnabax r. llAftTUBAi. , 

[I. L. R. 11 Bom. 179 | 

XXVIl of I860, a. Frcih eertifi. i 
eafe.'*] Tko fresh oertifieate oQuiemplated by s. 6 ‘ 


OERTFIOATE OF ADMIK18TR4T10K*- 

oonfftthrd. 

(6) NATURE AND FORM OF OBaTlPlCATB-* 

oonohdrd, 

of Act XX Vn of 1860, moans a oertifioate granted 
to a person other than the r^rson to whom tee first 
certificate was graatetl. Naprarui Kunwau r, 
ItAUaUBAMSl Kunwau. 

[I. L. R. 0 All S31 
(G) PROCEDURE. 

10 — Art A'-Y 17/ of IHCO—ZA'cti/ elaimaHti for 

oortifoule — Prornltirr^Tviat of qnviiioHi of 

lu a of rival ohiiinants to a certificate under 
Act XXVIl of ISdO to the estate of a dooeas- 
etl MuhonuNlan Indy, A bitsod his claim on the 
ground that the deconwHi was a Buniii, ainl that ho 
ln'iiig u Hunui was h<T Uiuircst heir. 7/7 claim 
Wiis foundtHi on the allegntioii that the docoaseti 
was a Hhinh, nod that he ireing a Shiair bad the 
l»rcfercntial title, 'i hc Judge dcelintd to roooive 
tin* whul«‘ of the evidence tendered, and to go 
into tin* question of titU^ On n)>|H»al the case was 
rein ainhsMo the Judge for dcbuiniitation of thu 
question wheUn*r tin* dciiMisefl was a Hunni or a 
Shiah, and which of the parties hod the prefer- 
ential title to the certificate upon the entire evi- 
dence. Ptr (iiiosK, J. — Where the qmsition as to 
right to a ccTtifiejibi is hetwoon twu parties, one 
of whom uccordiug to certain given facts would 
he the Inur and tin*, other a total stranger, those 
facts in list he gone into and determined, although 
such tir^a’cdinc involve to a certain extent the 
Ilia! of a <{Ucstion of title* Cusos distinguished 
where the que*stion of the title to ohlnin a oertifi- 
cat4,* is rnisetl between one who is undoubtedly a 
natural heir and another W'ho sets up a sxmicUI 
title, or between two persons equally entitled to 
the succcHhiou, hut one of whom claims exclusive 
tith; ii|mn Home «i)ecial grounds. Ahoar Rb£A 
r. AiiDt/L IIoHHKiN. 

£I.L. R. 15 Oalo. 574 

(7) CANCELMBNT OR RECALL OF CERTI- 

FICATE. 

ll.-Mrf XXVIl of 1860, s.C.-f/rss/ of oerti- 
jioatv hif JUnfriet Covrt— ‘Petition to High Vonrt 
htj ohjtoior for frenh errtifoatr — SupmeitUm of 
iurtijivote granted hy iJintriet Court.'] B. 6 of 
Act XXVIl of 1860 contemplates two different 
proccMiings w'htch may arise under different 
circiimKtancc.s One of these proceedings is an 
appeal, which has the effect of sitKfKiuding the 
“granting,” /. c., the intuing ot the certificate ; 
and the intention of the Legislature was that, 
u))ou an adverse order Ixiiug made, the person 
objecting to it might tberenpon appe^, a^ the 
effect of this would Is) to oblii^ Distriet 
Judge to bold bis band and not to issiie the cer- 
tificate until the dedskm of the appeal The 
other proceeding is by way of petlUon to the 
High (^ourt, after the certificate has been granted 
by the District Court, to grant a fresh osrtificate 
in supersession of the first ; and the latter nortten 
of a 6 shows that the person who ohtouui the 
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7) OAKOiCLHENT OB BBCALL OF CEBTIFl- 
CATE-'^oneludrd, 

Veiib oertiftoafto need not be tbo pemon wbo 
jbfcained the fltit, end there in ncAhing to limit the 
mwere of the Court on petition to gr&nt u (rath 
)ertlfio»to to any penooi inoItiiliDg the pemon who 
;>ppoied the greoUng of tbo originel oortihoato 
whomaj prove himeelf entitled iharetOt or to 
xmfitie the exerchie of each powem to ciuie, 
where the fint oertiftoate wm defective in form. 
lAKOIA e* lUKOI BIKUU. 

[i Xi. R. 9 All. 173 

3XRT1F10ATE OF OONCILIATOR. 

Af JlKKnAN AamouLTUitm Bxlief 
Act. 8. 81>. 

[I. L. R. 13 Bom. 424 

3KRTIF10ATB OF SALE. 

Civil Pbockduiik Code 1882, 8. 816. 

[I. L. R. 13 Bom. 670 

Cabks vndkr Bale is Execution 
OF DK0UKK<~FUKCftA8EH8 TiTLE 

or^CEUTincATKH OF Sale. 

3ES8. 

Stvf Cases dedeb Road Cess Acts. 

1.— Afodrar Jff%t lleamry Jrt, r.ll—lfa^T- 
intpnm'd by water 
,akem /ram lamUt>rd'M tank ] A landlord has 
right to charge wator*cosii when hie tenant 
aultivatea a wet crop on dry laud or a eeoond wet 
urop on wet land by means of water taken from 
he landlord's tank. Tuayammal e. Mcttia. 

(1. L. B. 10 Mad. 282 

B,— CeM^AbuHthM-^Uenyai Tenaney Aet 
Vill yf 1886), r«. 7i, m^Jirngal JieonlatwHM 
Villa/ 1788, J. 64 ; V af 1812. «. 2 and 8 ; and 
X Vlil o/ 1812, tf. 2 ] Wbat is or is not an abwab 
must depend upon the cironmatanoes of each 
laiticular case in whioh the question arises. 
dThere by a kabnliat dated 1868 the defendant, as 
okler of a moknrari tenure, agreed to pay a 
certain fixed sum as rent, and also certain items 
‘esignated takwarl and stidewi, it was held that 
Aey were not illegal oesses within the Foil Bench 
iming of Chultun MahUn v. TUnkdari Sinyh^ 
. L. JBL 11 Calc. 175, not being nnoertain and 
arMtcary in their oharaoter, but speoiflo sums 
whioh the tenants agreed to pay to the landlords, 
imd the payment of whioh, no lest than the pay- 
ment of the nmt itself, formed part of the oon- 
•tderatUm upon which the tenancy was created, 
and which were in fact part of the rent agreed to 
a paid, although not so deeoribed *, they were 
ecoverahle therefme under Reg. Y of 1812. 
?IID1IABUBD SuitiB BAHADUB e, BAU BATH 
iUlOB* 

CLL.R.15 0nlo. 828 


3 . — Abwahjt — Jllagal CeM^Benyal Jleyulation 
VIII t/ 178.8, #jr. 64, 55, 61.J Abwabs whioh 
have b^ paid according to long standing 
onstoms, cannot be recovered unlcmM they were 
payable at the time of the permanent settlement, 
and have been consolidated with the rent, under 
s. 54 of Reg. VlII of 179.8. Beotion 61 prevents 
their l>eiDg ho recovered nnless consolidated, 
while s. 55 renders new abwabs Illegal. Tl LUCE- 
DA El SlNOB r. CUULTAK HaHTOY. 

[L. R. 16 I. A. 152 
£1. L. R. 17 CalO. 171 

CHAMPERTY. 

1 -^Agreement to diride property after litigation 
4/ tvceetuf/ul — h\irniMhiHg motu'y vnaer tnok agree* 
meat.] An agreement to furnish money for 
litigation on the terms of sharing the property 
to be reooverecl thereby is not necessarily void in 
India, unless accompanied by circumstances 
which lead to the cunclusiou that it was uot a 
*' homhJiUe one for the acquisition of an interest 
in the subject-matter of litigation, but on illegi- 
timate transaction got up for tbe pnr|Mise merely 
of s))oil, or of litigation, disturbing the peace of 
families, and carried on from a corrupt and im- 
pro{>er motive." Taeachand r. Scklal. 

[1. L. R. 12 Bom. 559 

2,’^MaintenaHcv ^ Gambling in litigation-^ 
Agreement oppoeed to public polity**- Act IX o/ 
\\M'i (^Contract Act)^ $, 2.8.] The judgment of tbo 
Privy Cuuuoil in Itam Cmnnar Covndoo v. Chunder 
Canto Mooketyer, L, H. 4 i. A, 28 ; /. A. /f. 2 t-alc, 
288 shows that while the specific English law of 
maintenance and champerty has not been in- 
trodnoed into India, and while fair agreements 
to supply funds to carry on litigation in consider- 
ation of having a share of the property if re- 
covered should not be regarded as per »e opposed 
to public policy, yet such agreements shotUd be 
oarefully wateb^, and if extortionate and an- 
ooDsciouable, or made uot with tbe btma-Jide object 
of assisting, for a reasonable recompense, a 
claim believed to be just, bat for tbe pnrpoee of 
gambling in litigation, or of Injuring or oppress- 
ing others by encouraging uurighteous suits, 
shonld be held contrary to public policy, and not 
ouforood. For the purpoM of meeting the 
expenses of an appeal to the High Coui^ the 
appellant, on the advice of his legal advisers, 
execQted a bond for Ka 25,000 in consideration of 
the obligee agreeing to defray snob expenses. Hie 
obligor agreed to pay the Ks. 25,000 within one 
year from his recovering possession of the pro- 
perty in suit ; and, at the request of the obligor's 
pleader, the obligee advanced Rs. 3,700, wUch 
was applied to the expenses of the appeal. Hie 
High Oonrt dismissed the appeal ; and in a deed 
executed by the obligor in favour of the oldigee 
and others for the pnrpoee of defrsying the ex- 
penses of a farther iqmeal to the Privy Oounoil, 
he ad m itted his liabiUty under the former hood. 
The Privy Oounott deoraed his appmU, and he 
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OUA^MBEUrr^imrlndrd, 

obtained poiseMion of the property in euit» bnt 
declined to pay the lU. 25,U00, upon which 
the obligee ened npon the bond. It waa found 
that, apart from the rooneye borrowed by the 
obligor from time to time, he wae without even 
the means of snba&teuoe ; that he executed the 
bond with his eyee open and perfectly undcrstooil 
his position and the e^ect of ^th the instruments 
executed by him; that no fraud or impro{H}r 
pressure appeared to have been applied to him ; 
that his legal advisers had acted houestly ant] to 
the best of their ability in bis interests; that 
there was nothing to show that, having regard 
to the risks of the litigation, he couhl have ob- 
tfiined the assistance necessary fur the prom^ution 
of his appeal on better terms than those ci>ntaiue<l 
ill the bond ; that without such assistauce he 
could not have ap(H«al*Ml to th<* High Court : aud 
that the obligee gave him such assistance U)Km 
his application. Jh /r/. al.^o, that the obligtH) could 
not, under the circumstauct^, have considered 
both that the obligor's claim was a just ouo and 
reasonably Itkcdy to succwul, and that the 
Us. l!r»,OtK) was a reaKonable recompense in the 
event of success for the advance of Us. ; 
and the bond was therefore a gambling in liuga- 
tion, which it would Im; contrary to public 
jwlicy to enforce, 'rhe C-(»nrt gave the plaintiir a 
decree for the Ks. ;i,7(S) uctunily a«ivanced, with 
simple intert^st at 20 fM‘r cent, ]wr aiimitn fr<»m 
the date of the l>(>nd to the date c»f the decrc'c, 
with costs in proiwirtion, and interest at 0 per 
cent p<'r anmnu on the Us, 3,7(K», interest and 
costa, from the date of th(* decree until payment. 
Cjiunni Kuar V, ItUP SiNOU. 

[I.L, R. 11 All 67 

5rv* Lore Ikdar Singh r. Rri» Singh 

[I. L. R. 11 All. 118 
and Husain Baksh r. Uahmat Huhain. 

[1. L, R. 11 All. 128 

3. — Jiona-Jidr litigation — AhMCuor of corrupt 
motirc-^Jnadrgunry of prirrA In consideration 
of a loan of Rs. 110 made by plaintiff to defendant 
to enable defendant to recover from strangers 
certain land, defendant sold to plaintiff a por- 
tion of the said land, the value of which was 
about Rs. 100. The district Court held that the 
iranaaotion was obaropertoua and dismissed a suit 
by plaintiff to enforce his rights : Jlrld, that 
the inadequacy of the price was not of itself 
sufBcient to invalidate the transaction. Ouhu- 
l&AMl r. SUBBARAYA. 

[I. L. R. 12 Xad. 118 

OHARGll 

Alteration or amendment of eharge — Addition 
of c^rgt at trial-— Alt taring ekarge— Criminal 
Proeednre Code, s, 227.1 Held, that on a trial 
upon charges under as. 4C7 and 471 of the Penal 
Code, the Court had power, under a. 227 of f^e 
CrimiiiBl Prooedure Code, to add a charge under 

W., R. 


ORARGS—ccacIttdcd. 

a. 103 of the Penal Code, upon which the prisoner 
bad not bveu committed for trial, t^ueen- fiSmpmn 
V Appa Sufthana A/rndcf, I. L. U. 8 llom. 300^ 
dissented from. Qubun-Uuphehs r. (Ioiidon. 

• [L h. R. 9 All. 596 

CHARGE TO JURY. 

1. Sufhming np in Qonorol Caees. 

2. Misdirection. 

(1) SUMMING UP IN GENERAL CASES. 

1. —triminal Procedurr (,odr {Act X qf 1M32), 

208—/>w/// of Judge fchm the Jury arc unerr* 

tarn ax to iht ojfntec romtnittrd,'] A jury, after 
rotiriiig, rcluruetl to the box, and after unanimous- 
ly finding lx>th pristmers not guilty of the charges 
framtKl against them, stated to the Judge that 
they thought an ofTonco had boon commilUsl by 
one of the prisoners, but were uncertain as to the 
stcctioti of the Penal (-otic applicable to his case ; 
tin* Judge IhcreniHUi nia<lc over to them a cHipy of 
tiic Penal fVsle, leaving them U) decide under what 
section the offence fell, l/r/d, that be had faih«l 
in his duty, and that hr shonlil have Hske<l the 
jury what d(»ubts they hflsl as to iho crime which 
had been cummitbsl, and should have explauud 
to them the law and iuformc<l them what offence 
the facts would prov»j against the primmer If 
they )sdieve<l those facts. Jahtatii Singh c. 
gUKEN-UMRUEKS. 

(1. h. R. U Calo. 154 

(2) MISDIRECTION. 

2. —('riminal Prtn'i durv ('odr,g, 297 — Xridrncc of 
accomplirr—('orrt>lforatipr4.] A Judge should cau- 
tion a jury not to accept thi^ evidence of an 
approver unUms it is corroborated the omission to 
do HO amounts to uiisdircctiou. Quekn-Kmi»kkkh 
r Auumuga. 

(1. L. R. 12 Mad. 196 

CHARITABLE TRUST. SUIT RELAT- 
ING TO. 

See Right of Suit— Chawtikh. 

|1. L. a 10 Mad 185 

CHEATING. 

1. — Criminal Procedure, «i. 2C9, 417, anti 420— 
Communieating typhilm hy the art of ttcjrual 
intcreourMf — ( heating.] A prostitute, who while 
suffering from syphilis, communicates the 
disease to a person who has sexual intercourse 
with her, is not liable to pauiahmeui under 
a. 262 of the Indian Penal Code (Act 
XLV of I860; *‘for a negligent act and one 
likely to spread iufectionof any disease dangerous 
to life.” SembteSlm may be. charged with 
cheating under as 417 or 420, if the inter- 
course was induced by any misrepresentation on 
her part. gusKM-EnrEESH r. Rakhma. 

11. L. R. a Bool 59 

4 
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2,-^ Attempt U cheats Penal CMle, $». 417, 401, 
464, 466, Forgery ^FaU$ document^ Fraudu^ 

lent entry in a book of aeeonnt,'] Frinonor was 
r«(m«tted to make «n entry in % book of account 
belonfing to tbo complainant tcf the offoct that ho 
waa indimted to the oomplanant in a oertoin aum 
foand due on a aettUmeut of aocounta: instead 
of making thia entry aa requusto<l. prtaoner 
entered In a langnage not known to oomplainant 
that thia anm had paid to ooroplainant. lie 
waa conricted of forgery under a. 465 of the 
Penal Code : I/eld, that the offence woe not for- 
gery bnt an attempt to cheat. QnEEN'EMPUBH.M 
e, Kuttiv Nayau. 

[I. L- R 12 Mad. 114 

OBMATlNa BT PERSONATION. 

Penal Code, at. 415, 419, 451 — Forgery.’] A, 
falaely reureHenttM) himself tt» ho //, at a University 
examination, got a hall ticket under Ifn name, 
and headed and aigneti anawor papers toquestiona 
with Ji't name : J/eld, Utah J committed the* 
oifonoee of forgery and cheating by poraunation. 
QUfiKN-ElirBBSS r. Appasami. 

(1. L. H. 12 Mad. 161 

“CHEQUE/^ 

See Stamp Aot 1679, Son. I, Art. n, 

(1. L. R. Id Oalo. 432 

OHILD-^CUSTODY OF. 

See Criminal Pkocedurb Code, 1882, 

ti. 661 . 

[I. L. R. 16 Calo. 487 

OHOTA NAOPORE ENCUMBERED ES- 
TATES ACTS (VI OF 1876 AND V OF 
1884). 

See Bprcipio Pkrvormanck— Specific 
Pbrpormancb Allow'rp. 

[L. R. 16 I. A. 221 
[I. L, R. 17 Oalo- 223 

OZTATION. 

dke LKTTBAi OP Aominibtration. 

ri- R* 12 Bom. 164 

CIVIL PROOEDURE OODE. 1882. a. 2 

See Garss ukdkr Appeal— Decbber. 

, a. 11. 

Bee iNjoNcnoK— B pbctal Oases— lx- 
tbosiom trPON Oppiob. 

[I. L R. 11 Mad- 460 

iShf jifBismoTioH OP Civil Coobt— 
Oppicbs, Bight to. 

[X.L.R. 16 Oalo. 159 
[I. L. R. 11 Mad. 460 
[I.L.R. 13Boiil,429 


CIVIL PROCEDURE OODE, 1882, S. 11- 

continved . 

See JuRisoicnoN op Civil Court— 
Rent ak0Reve5u»6uit8,N, W.P. 

[I. L. R. 11 All. 234 

Srr Right of Scit— Landlord and 
Tenant, Sctits Concerning. 

[1. L. R. 10 Mad. 368 

See RinilT OF SUIT— OFFICE OR BMOLU- 
MENT. 

[I. L. R. 16 Oalo. 169 

[1. L. R. 13 Bom. 429 

, a. 12 

Str Res Judicata- Matters in Issue. 

[I L. R. 11 All. 148 

,s. 13. 

See Gases under Res Judicata. 

,8. 16. 

, S*'r Cantonment MAoiSTRATa. 

tl. L. R. 12 Bom. 169 

,8. 19. 

Str Execution op Decree— Transfer 
OF Dkcrkk for Execution and 
Power op C<»irRT as to Execu- 
tion OUT OF ITS Jurisdiction, 

[I. L. R. 14 Calo. 661 

Sec Sale in Execution of Decree- 
Invalid Sales— Want of Juris- 

DICTION. 

[1. L. R. 14 Oalo. 661 

, 8 . 20 . 

See Stay of Proceedings. 

[1. L. R. 13 Bom. 178 

,8 26. 

S4r Cases under Transfer of Civil 
Case— General Cases. 

, a. 26. 

Sfr PARTiEa -P arties to Suits— Part- 
nership Suits concerning. 

[1 L. R. 9 All. 486 

Str Partnership — Suits concebnikq 
Partnerships. 

[1 L. R. 9 All. 486 

, 8. 27. 

Sie Limitation Act, 1877, s, 22. 

[I. L. R. 14 Oalo. 400 

See Parheh — Adding Parties to 
S um— P laiktifpb. 

[I. L. a 14 Oslo. 400 



( loi ) mom OF OASES. < 102 


CIVIL PROOSDURB CODE, 

, 8. 30. 

See PABTXK8 — ADDIKO PARTIES TO 
Suitb^-Plaintiffs. 

(1. L. H. 10 Mad. 322 

Set * Cxm rKDEB Pa BT iEB— S uits by 
SOME OF a class AS UePKESKN. 
TATIVF.a OF CLA.SS. 

See RlOlir OF SUIT— Cll ARITI R8. 

{L L. R. 11 All. 18 

. 8. 31. 

Ste Misjoinder. 

[I L. R. 14 Calc. 435 

Ste Plaint— Amendment ok Plaint 

[I.L. R. 11 Mad, 42 

See Plaint— REJE moN of Plaint. 

(I.L.R, 14 Calc. 435 

,8. 32. 

Stf Appeal— Orders. 

[I. L. R. 12 Mad 489 

S<r Limitation Act, 1877, s 22. 

il L. R. 14 Calc. 400 

Sr Parties — Adding Parties to 
Suits— Pi. aintikfs. 

(1. L. R. 14 Calc. 400 

Set Parties — Substitution of Par- 

T I ES— U ES I'O N D K N TH, 

W. L. R. 9 All. 447 
(I. L. R. 10 All. 223 

, S. 36. 

Sr Advocate. i 

(I. L. R. 9 All. 617 

Sr Pleaders — Appointment and 
Appearance. 

fl L. R. 9 All. 013 

See Rules of High Court, K. W. P. 

U. L. R. 9 All 613 

, 8. 37. 

Sr Legal Practitioner’s Act, s. 32. 

14 Calc. 656 

ef the Political Agent appointed 
bp Ootemment as manager of the e$(ate of a minor 
Chief 10 one in recpect of the Chief $ property in 
BritUh ierritory^Beeogniwd agent. ^ A suit wm 
brot^ht by thB Pdlitical A|r<nit, Southern Mara, 
tha Coiml^, as administrator of the estate of the 
<%ief of Mitdhol, who was described in the plaint 
M beiiif aiseteeo yean of age, to eject the defend- 


CIVIL PROOEDURSCOD8, 188ft, ft. 87- 

eoHtinMed, 

imti from certain lands, belonging to the Chief 
situated in tno Satara District. The defendants 
raiHod a prolimlu|rv objcM.'tiou to the institution 
of the suit by the iVlilical Agent, on the ground 
{among otheni) that he was uot a agent 

within the muaniug of wN'tion 37 of Uie Civil 
ProecKiuro Code : IftUi, that the Political Agent 
was not*a “ rocognixetl agent*’ of the Chief 
of Mudhol within the moaning of section 37, 
clause (c) of the OinIc of Civil Procedure. Yen* 
KATRAV llAJE GHOUPADR r. MADIIARAV RaM* 
i'HANURA. 

ri. L. R. 11 Bon. 53 

2.~-^Ileeo(fHi:efl atjentH — Agent'ii ripht to ejreente 
tftertY obtained htj him an ageHt a irer^JUxeen^ 
tion of d tort t . I /* Hied a suit in the S«*oond Class 
Kuhordiiiste Judgo's Court at Mahad, As P 
roKided at 'i’hann, outeide the juris<iiotion of the 
Muhnd (’onrt, she auihorieotl her agent, nnder a 
general |»owcr of attorney, to conduct the suit <m 
her behalf. The agent carried on the litigation up 
to the liiittl d»jcTee passed by the High Court oil 
np{H*al in favour The ageut then sought to 
cxwuti' the decree. The Court at Mahad passed 
an ord.*r upon his darhhaMt granting only partial 
ex<‘cutiou. Against this order the agent html an 
appeal in th(^ Distrhd ('oiirt at Thatia. Then, for 
the first time, the iiidgmeut.dcbtors challcngecl 
tin* agent’s right to represent P who was resid- 
ing within the Distrita (.’ourt’s jurisilictlon. This 
l•hj<H!tion prevaile<l, and the appeal was dismissed : 
Utld. that the agent could not l>e prevent64l from 
€*xc<:uting the ch'cree which he ha<l obtained as 
agent. No objection hail lH*cn taken to the agent’s 
light to represent /’ at any stage of the litigation 
prior to the final decree. That obiiHjUon must, 
therefore, he di^emtsl to have been virtually waiv- 
ed, and could not raifHNi afU^r the defendants 
luol had their chance of sm^css in the litigation. 
PaUVATIBAI l\ ViNAYKK PANDUBANG. 

ri. L. R. 12 Bom. 68 

, 8. 39. 

See Advocate. 

[I. L. R. 9 All. 617 

St Plf. A D itn — Appointment and Ap- 
pearance. 

[I. L. R. 9 All. 613 

Sr Rules of High Court— N. W. P. 

[1. L. R. 9 All. 613 

, 8, 43. 

Se Cares under Relinouttoirnt or 
Omission to hue for FOETION 
vr ( LAIM. 

, 8 44, 

Se CAHFJl UNDER JODTDIS Of OAUSlfl 
OF ACTION. 

Se MlHJOlNDEE* 


CI.L.R.9AU«ftftl 
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01 VIL PEOOEDURXOODE,1882--ci»ji<<l. 

, «. 60. 

Her Plaxkt— Amekomekt or Plaint. 

[1. 1«. a 10 Kad. 162 

8eie Plaint '-&RIB 0T10N or Plaint. 

[1. L H 16 Oalo. 633 

» a. 63. 

Mi&IOIHDER. 

[1. L. R. 14 Oalo. 435 
Utif Plaint— Amendment or Plaint. 

[1. L. R. 9 All. 188 
[X. L. a 11 Mad. 42. 94 

Stf Plaint— F ottM and Oontenth or 
Plaint— Dkfen DA NTB. 

[1. L. R. 9 All. 188 

Str Plaint— Ubjrotion op Plaint. 

[I. L R. 14 Oalo. 435 
II. L. R. 16 Oalo 533 
Ste Plaint— Vkuifioation andSiona- 

TUUK 

[1. L. a 9 All. 188 

, 8. 64 

kift Appeal— Decureh. 

LI. L. R. 11 All. 91 

Str Plaint— Amendment or Plaint. 

[I. L. a 11 Had. 106 

SfT Plaint— Ukjrcjtion or Plaint. 

[1. L. R. 13 Bom. 517 

Valuation ok ttuiT— S uits, 

[1. L. R. 13 Bom 517 

, B. 57. 

Appellate Courts- Exercise op 

POWERS IN VARIOUS CASES — 

Special Cases -Plaint. 

LI. L. R. U Mad. 482 

Plaint— Return or Plaint. 

[I. L. a 10 Mad 211 
II. L. R. 11 Mad. 482 

, B 72 . 

Srr Service of Summons, 

[I. L. a 13 Bom. 500 

, a. 97 , 98 . 

Srr Appeal— Drfault in Appearance. 

[I. L. a. 10 Mad. 270 

8a. 97 , 98 . — Default is apptaranee if parties ] 
A District Mttiisif struck a case oF the file of hta 
Court on ueiiher partjr uppesriuR : JMd, that 
the order to strike off the oaee was illegal. 
Alwar r. SamiAMMAL. 

[IL. a 10 Mad. 270 


CIVIL PROCEDURE CODE, 1882-coafd. 
, 8. 98. 

fitit Munsif, Jurisdiction or. 

[I. L. a 10 Mad. 290 

, 8. 99. 

tSre Munsif, Jurisdiction of. 

[I. L. R. 10 Mad. 290 

--,8. 99a. 

iVr Service of Summons. 

[I L. R. 13 Bom. 600 

, s. 100. 

See Minor— Repbrsentation op Minor 
IN Suits. 

ILL. a 14 Calc. 204 

, BS. 102, 103. 

Sic Appeal— Default in Appearance. 

[I. L. R. 9 All. 427 

Identity of causcK f*f action intwo intitx, notirit/t- 
nt a ndiny difference of rcliff claimed.'] To a suit 
brouf(ht in for reilomptiou of a mortgage 

made in 1851), of villages in Oudh» Bubsequimtly 
included in the mortgagee's talukdari estate and 
sauud, th(^ defence was that, the mortgagor hav- 
ing brought a suit iu 18GI to reilcera, aud not 
having appeared at the hearing, in person or by 
pleader, judgment was passtMl. the mortgagee hav- 
ing appeared to defend against the plaintiff under 
H. 114 of ActVIIIof 18r>9: /A /i/, that although 
the plaintiff, who had claimed in the prior suit 
the under* proprietary right in virtue of a sub- 
Bi'ttlemeut, claimed in the present suit the superior 
proprietary right, the differouoo in the mode of 
relief claimed did not affect the identity of the 
cause of action, which was iu both cases, the 
refusal of the right to redeem ; and that under 
s. 1 14 of the Act the judgment of 18G4 was final. 
SUANKAB BaKSII r. DAYA ShANKAB. 

ILL.R.15Calo. 422 
[L. a 15 I. A. 60 

2,—Di*vtijatal of miit for default if erenee in 
eaujux of action — Cie it Procedure Codetta, 13 , 
103, lO.i.] The dismissal of a suit iu terms of 
s. 102. Civil Proct^duro Code, is not intended to 
operate iu favor of the defendant as ret judicata. 
When road w'ith s. 103, it precludes a fresh suit 
in respect of the same cause of action, referring, 
irrespectively of the defence or the reUef prayed, 
entirely to the grounds, or alleged wediu, on 
which the plaintiff asks the Court to decide in 
hit favor. Brother's sons, as nearest agnates 
of a deceased pioprietor, sued for a decree, 
declaring that a gift, before then made by the 
widow in favor of her daughter’s son, of 
the estate of her late husband, would not 
operate against their right of anooeaaion on her 
death. A prior suit, before the date of the gift, 
brought by two of the plaintiffs for a declara- 
tory decree, and an injunetton reetndning the 
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CIVIL PROCEDURE CODE, 1882, so. 102. 

widow from alienating the same estate, had been 
dismissed under the provisions of ss. 103 and 
103 (Act X of 1887), Civil Procedure (}odo: 
/fWf/, that the causes of action in the two suits 
were not identical, and the fresh suit was not 
precluded by s. 103, the gift having afforded 
the now ground of claim, which also had subse- 
quently arisen. Chand Koub r. Partab Sinqh. 

[I. L. R. leCalo. 98 

[L R. 15 I. A. 156 

, a. 103. 

S<(' SrPERINTKKnRNCEOFlIir.H COURT— 
Civil pRocKDUttE Code, 8.632. 

[I. L, R. 10 All. 110 

AppVu'ntion to xrf Hsidt onlrr flf dunniMsul nutdr 
nt*d*‘r mrttoH 102 — enuxt for non-uppm r- 
rtKt'f if pLiinftjf n'hrn xitii valhd on for htarimj.] 
The plaintiff duly attcud<yl tho Court on the 
day fi\e<l for the hearing of his case, and waibnl 
for some ti tins as the Judge happened to ho sit- 
ting on that day at first in the Appeal Court. 
Believing that when the Judge took his seat in his 
own Court a part heard case would Imj pro<iei*de<l 
with and would occupy some time, the plaintiff loft 
the Court-house and went to assist his employer, 
who had sent for him to explain some inatUirs 
connected with a mercantile transaction. 'Ilie 
plaintiff returned to the Court in about half an 
hour, and found that in his absence his suit had 
been callc<l on for hearing and dismissed under 
section 102 of tho Civil Procixlure Code (Act 
XIV of 1882). On application under section 
103 to set aside tho order of dismissal: ////</, 
refusing the application, that the nhovo circuni- 
stances did not amount to ** sufilcient cause ” for 
his nou- appearance when his suit was called on 
for hearing. lie was not taken unaw'ares. Ho 
was under no compulsion to leave the Court, nor 
was his absence due to any weighty cause. He 
accepted tho risk of the case being called on his 
absence MuNiLAL DuUNJl v. Gulam Huskin 
Vazbek. 

[l.L. R13 Bom. 12 

, s. 108. 

Str Api'EAl— Ex-partk Cabk«. 

ri.L.R.ld Calo. 426 

. 8 . 111 . 

Sir CoCRT-FEEri Act s. 6. 

[1. L. 13 Bom. 672 

Set-off— Set off Allowed. 

[1. L. R. 12 Bom. 31 
[I. L. R. 10 All. 587 

[I. L. R. 16 Calo. 711 

SUBOEOINATR JUDOE, JURISDICTION 

or. 
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, SB. 125. 127. 

StY PaAcnrE— C ivil Carw— Intmuio* 

GATORIES. 

• [1. L. R. 14 Calo, 703 

88. 131-134. 

Sit Inspection of D ocuiiicNTti. 

• [1.L.R.14 Calo. 768 

St Practice— Civil CAKE«— lNsnccTioN 
AMD Production of Documektr. 

[I. L. R. 14 Calo. 76£ 

, 8. 136. 

St Inspection ok DoerMENTR. 

[I. L. R. 14 Calo. 768 

S 1 Pu ACTICK - Cl V I lCarkh -iNSPEtrriON 
AND PttoDU<n*ioN OF Documents. 

ll.L.RHOalo. 768 

. 8. 146. 

St VahIANCK between PLF.ADlNf) AND 
Proof— Krkcial Cahkk— Title. 

[I. L. R. 11 Mad. 367 

, 8«. 146, 147 

St Uelikf. 

(l.L.R,10Mad 375 

, 8. 149. 

St (Uhes under Irhuer. 

, 88 167, 158. 

Sr Appeal— Default in Appear akce. 

[I. L. R* 10 Mad. 270 

, s. 158. 

Sv Ulb- Adjudicata— a dj u dicationr. 

[ L. R. 10 Mad. 272 

8 . 158. — Dhmimtid o/ttnit for hiJtvffioirftt Courts 
f, t on pla t Hi ] The Court of First lusUncc being of 
opinion that tho plaint bore an insufficient Court- 
fee, and the plaintiff not making good the defi- 
ciency, dismisswl the suit after rc^conling evidence, 
hut without entering into tho merits. On appeal 
the lower Api»cllate Ck>urt bold that the Court-fee 
was sufficient, and remanded the case for trial on 
the merits : //rW, that n ir>8 of the Civil Pro- 

cedure Code was not applicablo to the oaie. 
Muhammad Sadie t. Muhammad Jan 

[X. L. R. 11 AIL 9; 

, 8. 174. 

fiec Production of Documents 

[I.L.R 12 BOSI.6C 

S^t Witnerr— Civil Caree— Absoomd 

ING WlTNESEES. 

[1. L.B.12Bom.6C 


[l.L.R.12B0SLdl 
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CIVIL PROOSDURB COOS, 

, s. 206. 

Sec AFP£AL— 0B0KB8. j 

[I. L. R. n All. 314 j 

See OA0I» undbh Dkc?k»e -Altkbatiom ! 

OK Ambmombkt or Decruk. 

/ [I. L. R. 10 All. 61 

fl. L. R. ILAll. 267 

See Executiok or Decrkk— Dkcrbk to 
UK Executed aeteu At heal, Ac. 

{LL.R. 11 All. 207 I 
Set Limitation, Act 1877, a. 17H. j 

[1. L. R. 10 Mad. 61 ; 
[I. L. K. 11 Bom 284 i 
[I. L. R 9 All 364 • 

I 

See SUrEUINTESnKNrK or IIlOIl Coi.’HT 
-Civil Puooeouke Code, 18S2, 
a. G22. 

1 1. L. R, 10 Mad. 61 | 

, 8 . 200 . • ‘ i 

Sec iKTKttKHT— OMIHHION TO RTlfM?l.ATK. i 
OUHTtrCLATKOXlME HAsKxriHEU I 
— CONTUACTH. i 

[I. L. R 12 Mad. 486 | 

, s. 213 j 

&r Administration. i 

[I L R. 15 Calc 202 j 

See Execution ok Decree— Stay ok | 
Execution. i 

[I. L. R. 16 Colo. 202 

, 8. 214. 

See Oakes under PuE-EMmoN. 


CIVIL PROCEDURE CODE, 1882, 8, 224- 

cantinued, 

decree” in h. 221. cl. {o), of the Code of Civil 
Procedure (Act XIV of 1882) mean a copy of any 
inihHi*tintj order. Hatuibhai Nauamsa t. Fatel 
Becuar Pkauji. 

ri. L. R. 13 Bom. 871 

, 8 . 220 . 

See Execution op Decree— Tbanbpbb 
ok Decree for Execution and 
Power of Court, &o. 

[I. L. R. 16 Calo. 365 

, 8. 230. 

See Execution ok Decree— Applica* 
TioN FOR Execution, Ac. 

[1. L. R. 12 Bom. 400 

1.— 8. 230— — Krerutfon — Decree more 
tlmn ttvflre ijenrx old - Lnnitat ion.'] An appli- 
ctttiou for extioution of a decree obtained against 
the judgm(;nt-de>»tor in 1870 was presented by the 
applicant on the 20 tb January 1885. Several 
previous applications for execution had been made, 
and the lust two, f/r.,uu the 2l)tb July 1881 one 
I’lithJuno 1 882, bad b<jen granted. The judgment- 
debtor was arroftt<Hi and brought before the Court, 
lie contended that execution of the decree wa« 
barred. Bt)th the lower Courts were of optnioi 
that the docroe was not barred, and allowed exeou- 
tion to issue On appeal by the judgment-debtor 
to the High Court : Jhid, that the appUoatior 
for exticution was too late. As there bad beet 
an application made and granted on the 29tl: 
July 1881, under the (.ode of 1877, and twelve 
years from the date of the decree would have 
elapsed before June 1885. the application i 
que.Htion w as barred, and was not saved by th( 
eouclmliug clause of s 2H() of the Code (Act XP 
of 1882). MOTICIIAND r. KUISIINARAV QaNEEU 

[I. L. R. 11 Bom. 52^ 


, 8 216 

Sec Appeal - Bombay Aits — Bombay 
Civil Courts Act, 

(Z. L. R. 10 All. 687 

Sec Court Feer Act, s. 0. 

[I. L. R. 13 Bom, 672 

Sec SBT*orr— S et-off allowed. 

ll, L, R. 10 All. 587 

, 8 223. 

Set Oarkb under Execution ok Decree 
— Tkanhkrr of Decree fob Exe- 
cution, Ac. 

, s. 224. 

Cl. fe)- .Vf’asiUjjf o/ the worde **ac^f/o/oHy 
order /er the exceutien of the rfeercr.”] words 

^aoopy of any order for the execution of the 


2. — 8 230 — Execution proceeditt/fn — Limitation.' 
Au appUcation was made in 188G for exooutiot 
of a decree datetl 1872. In the interval, n,:., i 
Octolnjr 1872, the judgment-debtor was errestot 
on an application in oxecutiou by the decree 
holder, but execution was not proceeded wit 
furUier ; — //rfd. that an application made i 
1S8G was time-barred under s. 220 uf the Code c 
Civil Frocedure. Patumma v. Muse Beari. 

[I L R. 11 Mad. 13. 

3 — 9. 230 — LimitatioH — Executioti of deerre>^ 
Order dirtetiifff jM^meni of money at a errtai 
dote.] A judgment-debtor on being arrested i 
execution of a doorae. presented a petition askin 
for fifteen days’ time to pav the amount of th 
decree, and, the decree- holders consenting, th 
Court made an order in the terms. ** let the pet 
tion be Hied /Itld. that this order did nc 
amount to oue diiooUng payment of mon^ tob 
made at a certain date within the tneanisg c 
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CIVIL PROOEPUIUS CODS, 1882, 8. 280- 

e9%tinMed, 

1 . 230, o1« (ft), of tile CItU Prooedure Code; Jfal 
Ckand v. JUghututth Ihu, I. L. R. 4 All. 155, 
followed. JoooBUitDHOO Da8 V. Hobt Rawoot. 

[1. L. R. 16 Calo. 16 

4-8. 230-A/9ili/ nation to transfer decree for 
execMtum — A^pUcotum for errrutitm of decree^ 
** OrantiHg ” ajpplicatwm^ Meaning of-S^eue of 
proreet,] An application to the Court which 
pasaod a decree for a certificate to allow execution 
to be taken out in another Court, is not an appli- 
cation for the execution of the decree withiu the 
terms of s. 230 of the Code of Civil Procedure. 
The “ g^rantingf ** of au application under that 
section includes the issue of process for execution 
of the decree. Kiluokey Sing Deo r. Biuksauu 
Bakebjee. 

[I. L R. 16 Calo. 744 

, 8 232 

See B. 244— Pabties TO Suits 

[I. L. R. 16 Calc. 371 

St‘<i Appeal— Ordebs. 

[1. L. R. 12 Mad. 611 

S(r Execution op Decree— Exkci’tion 

BY AND AGAINST REPKKHENTA- 
TIVES. 

fl .L. R. 16 Calo. 371 

1. -8.232. — Bengal Tenaueg Act , «. 148 (ft) — 
Decree for arrears of rent, Assignmt nt of-^Krccu- 
tion of decree ft// ^issufHce.'] The facv that au 
assif^meut of a decree for arrears of rent was 
made before the Tenancy Act will not protect from 
the provisions of s. 148 (ft) an assignee who proceeds 
io execution afterwards ; but execution cannot bo 
refused where, before that Act oamc iut<j operation, 
the assignment had been recognised by u Court of 
execution under s. 232 of the Civil Procedure 
Code. Koilabu Cuundeu Roy r. Jodo Katii Roy. 

(I. L. R. 14 Calo. 380 

2. — 8. 232 — Assignment of decree— Ejrccnf ion if 
a decree of the Agent for Sfirdars— Bights of frann- 
force of a decree A in 1839 obtained a decree 
against /y, a sardar, in the Court of the Agent tor 
Sardars. The decree was executed in the Agent's 
Court until B's death in 186H. B's status as a 
sardar under the exclusive jurisdiction of the 
Agent did not descend to his sons, and the decree 
was transferred to the Court of the First Class 
Subordinate Jndge at Ahmed nagar for execution. 
The case went up twice to the High Court, under 
whoee orders the execution was for several years 
ooniinued in favour of A'e r^resentatives kgainst 
the estate of B's sona In 1885, one of A^s 
representativee assigned his interest under the 
decree to C and A Thereupon the transferees 
O mad B applied to the First Class Subordinate 
Judge at Abmednagar to have their names sub- 
sUtnted in the pUie of the transferor in the 
exoeatioA prooee^gs. The Snbordinate Judge 


CIVIL PROOEDURE OODK, 1882. 8. 282-- 

continned, 

rejected this applioatioo, on the ground that ha 
oould not recognise the transfer of the deoiee 
either under ss. .H72 or 232 of the Civil Pro- 
<^ure Cotie (Act XIV of 1883) : Held, reversing 
the order of the lower Conrt, that the assignment 
of the deoree-hoider*s rights to execution in this 
case was one approved bv the law as oontained 
in s. 232 of the Coiio of Civil Procedure (Act 
XIV of 4882). The transferee of a decree gains 
by the transfer the rights of the transferor. 
VisiiNU Sakuauam Nagabkau r. Kbibunabao 
Maluar. 

[1. L. n 11 Bom. 153 

3. — 8. 232— #>/■ administ ration Mnder 
Bombay Jiegulat ion VJll of 1837, 8. l-^Boldor 
of suck eettijicate — Bight to rjeeeute decree as 
iranjferee.] A holder of a oertifioate of ad- 
ministration granted under s. 7 of Eegnlation 
VIII of 1827 is a transferee by law of a decree 
obtained by the dooeascnl within the meaning of 
K. 232 of the Civil Procedure (k)de (Act aIV 
of 1882). and is competent to apply for exeontion 
of such a decHie. KUANDEBAV Hayajibav r. 
GANKSU SUAHTUl. 

[I. L. R U Bom. 368 

4. -8. 232 — tf ileeree-^Xotice of 
transfer Tranft roe's rights— Legal rrpresoHiative 
of a deceased judgment -dthf or, ] The transferee of 
a decree stands in the same position for getting 
cxKMitlon as the transferor. If a decree istraus- 
f<‘rred by assignment after the death of the jndg* 
ment'debtor. notice of the transfer, as ro4]uired 
by H. 232 of the Civil Procedure Code (Act 
XIV of I8H2), may be served on the legal repre- 
senutive vt the dc«;eased judgment-debtor. The 
dt*nlh of the judgment-debtor does not render 
the transfcrrrtl decree incapable of exeontion. 
Kuuhhuobuai Nahauvanji r. Hurmaebiia Pill- 

EUZBUA. 

[1. L. R. 11 Bom. 727 

6 —8. 232’^Ai^sigfire oj decree^ Eusceution bg-^ 
Kreention hg Assignee— Cross decrees— Bisere^ 
tiouarg poieer of i'onri under s. 232 of Act X /V (f 
1882.J The discretion given to a Court under 
s. 2.32 of the Code of Civil Procedure as to allow, 
ing execution of decrees by assignees must be 
exercised reasonably. The more fact of the exist- 
ence of a cross claim against the assignor of a 
decree by bis judgment-debtor is no reason for 
refusing issue of execution on the applfcalicm of 
the assignee. Khishna Mohini Dobbke r. 
Kedaunatu Chuckebbutty, 

[1. L. R. 15 Calo. 446 

6.-8. 2Q2—7Vansfer of decree bf operation of 
law—Hoprrscntaiixe of original docroo^holdof— 
Cird Broeedure Code ( JT/K s/ 1862), «. 844 
^flight to apptal against order reusing osstum* 
tion 1 B died in Hay 1859, leaving hie pre^MW^fto 
his exeentom in trust for the appeUant B, aad he 
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directed that the property RhoQld bo aseigned by 
them to the appelUat an iooa ae be came of age. 
In Aagaet 1S6S, the eaecatore filed thie euit 
againet Z an manager of certain •landed property 
belmging to the Hallai Bhatli4 cante, and known 
aa Ma/uyati Wadt, to rtKsovor certain loana made 
by them at eaeontora to him as manager of the 
said ttfodi. On the 11th May 1870, w,^ilo this 
anit was pending, tho cxocntors assigned all the 
property of their testator to the app<illant i*. lly 
the deed of assignment they assigned to him {bit/ /• 
Alia.) ** all moveable property, debts, claims and 
things in action whatsoijvcr vested in them as such 
executors.'’ No Hte|h> wore taken, subse<)ueuity to 
this assignment, to make the assignee /', a party 
to the suit, which proceeded without amendmtmt. 
On the 23r(l January 187^1, a decree was passcvl 
for tho plaiJiliirsoii the record for Hh. .11, 272-1 :{-.5. 
and it was doclan’d that the said sum should be 
a first charge on the rents and inrMimcof the said 
wvf J#. Sulwequontly to this decree, L openeti an 
account in the name of the appeilant 7', and 
from time to time maiie payments to him on 
account of thodocreo. The last of these payments 
was made on tho Ifith November IHHI. None 
of those payments were eertifiud to the Court. 
In 1885 the rospondont V was appointed to tho 
office of manager of the Hallai BluUtia caste in 
tho place of 4, tho original defendant in the suit. 
On tho 4th January 1886, his atUirncys wtoU? 
to the ap|>ellant'H attorneys offering to pay the 
appcUmit the balance due to him under tho deenje. 
Subsequently, bowever, be refused to make any 
payment to tho appi^llant, whereupon the a{>{H*b 
laut applied for execution of the dwreo against 
him as manager of the said nuidb Ho claimed 
to be a transferee of the deeree under s, 212 
of the Civil ProctHlure Omio (Act XIV of 1882) 
Ills applicatiMn was rcfusi'd by the Judge in 
chambers : Jltddy that the appellant was a trans- 
fenw of the decree within the meaning of 
j, 232 of the Oivil rromMiure Code (Act XIV 
of 1882). Tho dt‘cri>e had been transferred to him 
*' by ojHsration of law.” As such, he was cutitlwl 
to sue out execution, and was to lie rcgardinl os 
the repmsentativo of tho original decree-holder 
within the moaning of cl. (r')of s 241 of the 
-Ivil Prooedure Coiio (Act XIV of 1882) and had 
a right of appeal against tlm order of the Judge 
*n ebambeni refusing execution, Pu km an andas 
JmANDA8 t, VALLABDAa WAnuXl. 

[1. L. R. 11 Bom. (K)6. 

^ ♦»/ decrrc-^JirprejsvHta* 

rrrs (\f iHitrrmrdiate tmH*ftrrr — Omi*sioH fc gin 
asflcc of appUtatitm for «Hh»titutUm of 
Tiilt of dssiyMcc.l The holders of a deorco for tho 
sale of mortgaged property having transferred tho 
^ rogistcrod instrument, M trans- 
orred the decree to other persons, and the oo*trane- 
Mwe applied under s. 232 of the avil Procedure 
have their names substituted for those of 
Ao original dacrM-bolders. The judgment-debtor 
.^ppoied the application on tho gnoond that if V 


continutd. 

name had not been snbstitntcd for the names of 
the original deoroe-holders who bad transferred 
to him. It appeare<l that no notice had been issued 
to M under s. 232 of the Code, that he was dead, 
and that his legal representative hod not been cited 
as required by law, Tho application was allowed by 
tho Courts below' ; UvUl, that, even assuming that 
tho judgmont^ebtor had a locu,* atttndi to raise 
tho objection that notice had not been issued to 
the applicants’ transferor, he ha(| no possible 
interest in tho qaestion, and could not be prejudic- 
ed by the passing of tho order ; that it was 
not necessary to cite tho representatives of the 
transferor ; and that tho order not being one 
upon which execution of the decree could issue, 
but m»3rely for a transfer of names, tho objection 
that the transferor ha<l not been cited under s. 232 
' was not a substantial one : JlrUl, that it could not 
; bn sai<i that where a decree has been assigned by 
one assignor to another, the substitution of his 
name on tho record in lieu of that of the original 
decree-holder was a condition precedent to tho 
assignor’s passiug title under the assignment. 
GU1.ZAKI Lal r. Daya Ham 

[ I. L. R 9 All. 46 

8. — S. 232 — * //‘rtf //*/(" r of (b rrrr^for rxcrution hu 
o/h ntfoot of Ifnr Cn d Prorniurr Ontt {Art XI Vof 
lh>»2, .V 'iWi -• fi tgh t of pron dut'r — Krrrufion imdrr 
ftruffal Art V ! 1 1 of \\MV3 a nd Art r/J/c/’ 188.7,1 
Upon the death of the full owmer, the motiier took 
out probate of n will iu which she was appointed 
ovi'cutrix. The will was afk:rwards disputed by 
the minor son of the testator, and probate was 
revoked ; but, while the mother was in possession 
of the estate a.s executrix, she sued and obtained 
a diKjroo for rent under Bengal Act VIII of 1869. 
Upon tho application of tho minor for the execu- 
tion of the decree : ih ld, that the minor was in 
a position to execute the decree, his succession 
to tho cktato of his father being a succession or 
trunafer hif opnatioH oj iair within the meaning 
of s. 232 of tho (NhIo of Civil Uroccduro ; J/i ld, 
also, that the mode iu which the decree, was exe- 
euwd under the old Rent Act, Bengal Act VII 1 
of 1869, was. in so far as it was a right at all that 
Iwlongod U> the 3udgmcnt cre<iiior, not a private 
nght, but a more right of pnxrcduTt', and the exe- 
cution was* therefore, to Ik; governed by Act VJII 
of 188.^>. Umasoonduuy Dassy r. Bkojosath 
B uUTTACUAKJliE. 

[I L. R. 16 Calc. 347 

, s. 234. 

S-r Execution of Dkcrbe— Execution 

BY AND AGAINST BEPBESKKTA- 
TIVE8. 

[1. L. R, 10 Mad. 283 

Execution or ueckee — ^Mods of 
Execution— Maintenance. 

[I. L. R, 10 Mad 283 



( U3 ) DrOBST 0? CASKS. ( lU ) 


CIVIL PROOED0RB CODE, 18821, 8. 284t~ 

cpiUiiiued. 

See Ekprerentative of deceased 

PERSON. 

[1. L. R. 12 Mad. 00 

Ser Sale ih Execution’ op Dkobee— 
Decrees against Rkpuesenta- 

TIVKS, 

[I. L. R. 12 Mad. 00 

, S. 236. 

See Execution op pRrRKK— A ppucA' 
TioN FOR Execution 

(1. L. R. 12 Bom. 400 

Sf‘ Execution <if DEcnER— S tay op 
Execution. 

[I. L. R. 10 All. 389 

Sec Sale in Execution ov Dkcrkk - 
Distribution of SALEpiou KEns. 
fl. L. R. 12 Bom. 400 

,8. 243 

See Appeal— Ordkuh. 

[I. L. R. 10 All. 380 

St'f.' Execution of Dkorke -Stay ok 
Execution. 

fl. L. R. 10 All. 380 

, s. 244. 

('ol . 

1. QiiPRtionft in Execution of Decree .. IIB 
2 Parties to Suits, ... H'* 

Sec Appeal— Decree.^^. 

[I. L. R 9 All 46 

5/-<rCASF..S UNDER APPEAL— EXECUTION 

OF Decree. 

Sc Execution of Df.cree— Applica- 
tion FOR Execution ANDr<»wERK 
OF Court. 

[I. L R. 10 Mad. 307 

S^'i Mesne rBOFiTS—AKSK.ssMENT IN Exe- 
cution AM) Suits fob Mehnr 
Profits. 

[1. L, R, 14 Calo. 484, 605 

Sec Res Judicata— Competent Court— 
General Cases. 


CIVIL PROOEDaRE COBB, 1882, 8. 

eoHtiMMed. 

(1) QUESTIONS IN EXECUTION OP DBCRBS 

there must bo some qiiMitlon in oontrorersy and 
oondict in execution, which has brouaht lo 
a final determination and couoluaion, id as to 
bo biudinR upon tbo parties to the proceedinRi, 
and which must rclsto in t(*.rnis to the exoontion, 
diHcbattror or satisfaction of the decroo. Hulah 
RAI r. PlUTUI SlNUH. 

[I. L. R. 9 AIL 500 

2* — 8. 244 , — fliudn Iahv — O hJirfaiwu of tvn te 
pay debt ef dertaM'd fa* h A'aftfre o/ tddifjatittit 1 
7/ obtained a decree a^ftinst the father of .( and /f, 
Hindus, on a hypothecation bond, whereby certain 
land wan ph^lfftnl am security tor renoymont of a 
loan. The tJecreo diHclarixl the land liablo to he 
Hold for repayment of the debt. Tlio judifiariJt* 
debt<w hnvinif died lH‘for« tim dccrt*o was executed, 
A an<l J{ w«<ro iniuio parties to Uie proceodinRS In 
execution ami tlic land was attachwl. A and It 
ohjecteti U) the attachment on the ground that 
their »har»‘H in the lanil were not liable to Ik) sold 
in execution of thts dtHirrN*. as they were not par- 
ties to the Ruit. This objwtiou was allowed, and 
J) brought a suit for a di^claration that the pro- 
perty wa.H liable to l>o sold. That suit was dis- 
niiKHcd, the ground, that a suit for a declara- 
tion would not lie. /> then sued to recover from 
A and it the balance due nndrr the deereo against 
their father nftt r erwiiting the amount rocovcwsl 
by the. Hulo of ihoir fathur’s share. It was ob* 
ieciod that the Muit was barred by a 244 of the 
iknio of (Mvil Procetluro ; Held, that the duty of 
a Hon under Hindu law to pay his father’s debt 
out of his own share i»f ancestral estate is not a 
matter which ran bo dcoidtid under s, 244 of tho 
Ccxie of Civil Procotluro Tbo questions contem- 
plated by s. 211 are those which relate to tho 
enforremoni of the obligation created by the 
d<«roe The obligation to pay tho father’s debja 
out of the son’s Hharo of the ancestral estate Is 
not an obligation rrcatod by a decree against tho 
father. Ariabudua r. Dorasami. 

[I.L. R. 11 Mttd.4l3 

3.^8, 244— fa amottet <;/' sreurity 
I on Mtrtif of ej'trufim peHdirtff aftpral.} The qo^- 
tion as to tho amount at security to bo glvim by 
a defendant against whom a drMjreo has f)0^ 
passed, when a stay of execution is grantwi 
tK-nding appeal is a question relating to tho 6XS- 
cutiou of the decree as contemplated by «; *44 
of tbe CiTil I’rocodBto Code. IbuwaoaB v. CUU- 


[I. V. R. 14 Oalo. 640 

Sk Bbs JtTDiMTA— O boes* is Exscv- 

TIOM OFOECBEE. 

[I. L. R., 14 Calo. 640 

(1) QUESTIONS IN EXECUTION OF DECREE. 

L — a. 244. — leaning of ffetiou.] Section 244 
of the CiyU Frocodore Code contemplate that 
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OIYIX^FBOaSBUHX OODX,^2» s,244- 

cotUinmid, 

(1) QUSSiTiaNS m sxbotjtion of dbobeb 

^epntimited. 

AH ▼. JuiMteet 11 B. U 
followed in ptinoiplo* 

dVUOOJSiA FxftaAD. 

[I. L. R 10 Oalo. 6C3 

5. — S, 244 ' Suit to Mift attido Mo.U’-^Fra^id-Sah 

under Act X of im--Aet XXITIef 11] 

S obtaiood an e» parte decree for arrears of rent 
against S under Act X of 1859, and in execution 
of t^t decree brought the tenure to sale At 
the sale tbo tenure was purchased by X, S then 
brought a suit against /i and xV to set aside the 
•ale, on the ground that the rent decree and all 
execution proceodingt taken thereunder were 
fraudulent, and alleging that /I was the actual 
purchaser in the name of X. An objection was 
taken that the suit would not lie. and that the 
questions in the suit were such as could havt) 
been determined, and were destermiued, by the 
Court executing the decree : Keld, that neither 
s. 244 of the Civil Procedure Code, nor the 
corresponding s 11 of Act XXIIl of 18t»l,had 
any appHoation to prooeedings in execution of a 
decree under Act X of 1859, and that the suit, 
being one to set aside the sale on the ground of 
fraud, was maintainable. iSurodu Churn ( huvkt r- 
batty V Makomtd Uvf A/cah, I. L iC 11 Calc. 
:476. distiuguished. BUOJO UOi'AL Baukau r. 
Busibcnmssa Him. 

[ I. L, R. 16 Oalo. 170 

6 . — 0 244 — Adjimfinrnt of drrree —Suit to rr- 
roror ifuitalmont» due vndrr a vwrtymjt! mode in 
adjMtment o/ a deerre ] A suit will not lie to 
enforce au uucertiihHl agreement of adjustment of ! 
a decree against a judgment-debtor, the cousidera- j 
tiou for which is, that it shall oiierate in satisfac- | 
tion of the dofjroe ; ns there is, in that case, no ! 
oonsideration which the Court can recognize, and 
therefore no valid consideration for the judg- 
ment-debtor’s agn^ment. Tbo plain tiH w'oa tlie 
assignee of a decree obtained by one (i K against 
the defendants on the Ath May 1883. Ily that 
decree 0 K w‘as declared entitled to recover 
Its. 9,901-5-6. with inter«^t at nine per cent, 
from the defendants ; and payment was ordered j 
to be made to him of the said sum by mrk'y ; 
instalments of Its. 200. In order to secure the j 
payment of the said instalments, the defend- j 
ants were required to execute a mortgage to j 
0 K of certain property, with power to him to 
sell the same, and to execute the decreu for 
the whole amount, in case of default for six 
mou ths. 0 K assigned the decree to the plaiuti ff in 
the prtisent suit, and subiie<iuoutly to the assign- 
ment (rir., on the 91st Jnly 188,3,) the defendants 
executed to the plaintiff the mortgage on which 
the present suit was brought. The mortgage- 
deed, after reciting the above facts, stated that 
the defendants had agreed t<i satisfy the amount 
of the decree, and it contained a covenant, by \ 
the defendants, that they wotUd pay Bs, 9,961-5-6, 


CIVIL PROCEDURE GODE;1882,s, 244- 

eentinued, 

(1) QUESTIONS IN EXECUTION OF DECEE 

with interest at six per cent, by monthly instal* 
meuts of Bs. 4<X) from the 91 st August 1883 
The mortgage, therefore, differed from the decree 
both with regard to the instalments and the rat 
of interest. The plaintiff sued to recover tb 
sum of Bs. 4,207. being the amount of instal 
ments due to him under the said mortgage 
JJrld, that the suit would not lie. as the mortgag 
was an adjustment of the decree, and had no 
been certified to the Court, as required by s 
238 of the Civil Procedure Code (Act XIV o 
1882). Abdul Babiman v. Khoja Khak. 
Abutu. 

[I. L. R. 11 Bom. ^ 

7. --S. 244 — Ciril Pmredurr Code 1882. S*, 267. 
and *2oH—AdJueittu‘nt of deereeit more than thrv 
yearn old — Iteferenee under n. 617 of a queetiof 
ariitimj under thene nertionn.'] On the 22nd March 
1886, the applicant presented an application to 
Suboniinatc .Judge, praying that the wljustmen 
of certain decrees, dated the 28th March 1867 
and lUh July 1871, might be certified, and 
sanction granted to a xankhat, dated 18th Marcl 
1 880, passed to him by the defendant in satisfac 
tion of the said decrees and in substitution of tw 
bonds, datc<l February 1879 The Subordinat 
Judge, being of opinion that the application eoulc 
not be granted, inasmuch as tho execution of th 
dtjcrees was then barred by limitation, referrot 
tho ease to the High Court under p. 617 o. 
the Civil Prooedure (^ie (Act XIV of 1882.) 
Held, that the question could not be referred unde 
s. 617 of the (’ivil Procedure Code (Act XIV o 
1882), os the order applied for to the Subordinate 
Judge was appealable under s. 2 of the Code. 
The question raised by the application related tr. 
the satisfaction of the lUK^rco within the meaning o 
8. 244 of the Code. BA^'OJl \\ BuAiJi Habjivak 

[I. L. R. 11 Bom. 6: 

8. — S. 2AA—Appliefition to ert axide eale — Ciru 
f*roeedurt' Codr^ 1882. x, 294.] An applicatior 
under s. 291 of tho Civil Procedure Code to have a 
sale set aside on the ground that tho purchase^ 
took nothing by his purchase, inasmuch he was the 
holder of the decree in execution of which the 
pro|iorty was sold is a matter in execution falling 
under s. 244 of the Code. Viraraytuiva r IVa- 
koto, I L B. 6 Mad,«217, follow'cd. Chinta- 
uxaiLvy Natu r, Yithab.u. 

[I. L. R. 11 Bom. 6at 

9. — S. 24^— Compromise /or larper amount that 
that eUi inked— }te/uMl of ereentioH for lar^r 
amount Suit for amount of eompromUe^'-^ih^ 
parties to a suit agreed upon a compromise, the 
result of which was that the plaintiff obtained b; 
tlie decree a greater quantity of land than he had 
originally claimed, and a decree was drawn np in 
accordailoe with the oomprrause. In the exeontioii 


E., U9; 18 W. B., 185, 
Mvk^xshub Kuab r. 
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CIVIL PROOSBIJRS OODS» 1862, u. 244-- 

eiiUit^ued, 

(1) QUESTIONS IN EXECUTION OF UBCBEB 
— continued, 

proceedings, the defendant raised an objec- 
^on that the plaintiff could not have execution 
for a greater quantity of land than he had 
claimed originally, and the Court executing the 
decree allowed the objection. No appeal from the 
Court’s order was made, but the plaintiff brought 
a suit to recover possession of the larger amount 
of land mentioned in the oompromiHe : 
that the order of the Court executing the decree 
was erroneous in law and might proi>erIy be 
reconsidered upon an application for review ; but 
that the present suit came within », 244 of the 
Civil Procedure <.'ode. and therefore could not 
be maintained. Mouibullau v. Imami. 

[I.L. R.0 All. 229 

10.— B. 244 — Judgnirnt^dthfor ax part-ffur* 
vliuHtr of a deerve^ Untt hf/.'] U /^anil li /> owned 
a 6-anua share in certain decrees. The other 
docreo-holders subsequently sold their U)-unna 
share to 7/ tS and N M two of the jugdment-debtors. 
H 1) and H 1) then procoe<iod to execute the 
decrees, and in satisfaction thereof were allowed, 
to receive, upon giving security under 8.2.11 of 
the Code, the full Keanna share of the decretal 
amount from II H and S J/, notwithstanding 
tho objection of the latter on the ground of their 
purchase. Thereupon II 6’ and tS A! brought a 
suit for declaration of their right of purchase 
and the recovery of a lO-anua share of the luoiifjy 
iu the hands of II 1) aud It 1) : lU ldy *hat the 
plaintiffs were entitlcMl to the relief sought for : 
Held, also, that the provisions of s. 2oH of the 
Civil Procedure Code did not alfi‘et the suit, 
which was brought, not upon the allegation that 
the decrees were satisfied by tho plaiutills* pur- 
chase, but, on the contrary, was foun<l6d upon 
the proposition that the decrees wx^re not so 
satisfied. Ahdul Jlahtmmv. Khoja Khaki Arttihy 
1. h, B. 11 Bom.fi, referred to. 77/ further, 
that the claim was not within the words *' relating 
to the execution of the decree” in s. 244 of the 
Civil Procedure Code, inasmuch as it did not raise 
any question in respect to the furtherance of, or 
hinderauce to, or the manner of carrying out 
the execution of the decrees. Uabauobinu Das 
X oiBURTO r. Issum Dasi. 

[I. L, R. 16 Oalo. 187 

11 — 8. 244 — Quegfion rrhrthrr lantU were 
included in decree — Act VJll of IHr/.l, h, ,3h7 - 
Act XXIll of 18fil,s. 11.1 'rhe father of the 
defendant iu 185.*! obtained a dooroe against the 
father of the plaintiff and and other persons 
for partition of village lands. The decree dirc^ct- 
ed that in efiecting the partition certain dhara 
lands then oocupied by the plaintiff's father 
were not to be included. Application for exe* 
ention of that decree was made in 1801, but 
the exeention proceedings remained pending 
tmiU 1882. On the 12th December 1882, the 
docree waa execotod^ and the defendant (hU 


CIVIL PROOEDURB CODE, 18a9>i* 

continued, 

(1) QUESTIONS IN EXECUTION OF DEORES 

’-^continued, 

father being then dead) was put into posesmion 
of tho lands nowdn dispute as beiug part of tho 
lands to which be was euticlcii under tho dsoree. 
The plaintiff objec^ted that tho^e lands were not 
subject to partition under the decree, aud ho ap« 
plioil for ^ onior that they should bo deUvercil 
back to him. His applioatiou was rejected, and he 
tUcreu}>on brought the prtywut suit to recover the 
lands from tho deiendant. The Oourt of First 
Instance was of opinion that the quustiou raise*! 
in tho suit related to tho execution of tho dooreo 
made iu 18o,‘h and under s. 244 of tho Civil 
Procedure Codo Act XIV of 1882 could not b<» 
rais(Kl Again by a separate suit. Tho plaintiff 
Api>o.a)od to tho Assistant Judge, who revomod 
the lower Court's doenns On opptial by tine do- 
I fendiiiit to the High Court : 7/f7(/, rovomiiig the 

j decree of the lower Appellate Oourt, that tho 
i plaintiff's suit should be dismissod. Tlio qm*stioii 
I whether the dhara lauds received by the defond- 
liiit in execution of the deertw of 1852, wore 
included in ihat<iecnM\ was a question relating to 
the cxocutiou of the «1ei;roo within tho meaning of 
8. 211 of tho Civil Procedure Code Act XIV of 
1882, which barred a separate suit. UauiiunaTH 
Ga.nb.hh r. Mulna AJil.ii>. 

[1. L. R. 12 Bom. 440 

12.’ -8. 244 --(fffxtton as to IrgaUtyof purchtgo 
j Inj judf/tneof-dr hforA of rnjht tf gotue of decree* 
i h'dihrs.'] Disputes as to the legalityof the pur* 

! cha**c by judginent-dehtors of the rights of soitio 
! of the decree-holders iu the properly to which tho 
. dei'ree redates, aud the extent of tin; share acqiiinjd 
; iindftr the purchase, an; (jiiestions fnIHng within 
! the purview' of clause (/*) of s. 214, of tho Co*lo of 
Civil Procedure, and must 1 ki detcrmin*Hl by order 
‘ of the Ctmrt cxccuiiug the decree. KiluuAi r. 
‘ SiiEO Dyal. 

U.L. R. 10 All. 670 

13 - AHctiou^pnrchatrr 

iwf a ropresentat ire of nther /hirty to a guit*-*Sale 
in vxcrotion of property belonging ton pernon other 
than thr judfjim iit-dcbtor, j In <;xc(*ution ot a 
decree on a mortgage, certain pro|)crty was sold, 
which the plaintiff in this «uit ciaimod as his 
own under sale to himself by the sons of tha 
judgmcnt*d<;btor. He applied to thc^ Court to 
; have the sale stit aside, hut, failing in his 
• plication, ho sue*! iKith tho decrcc-haldoi and tho 
auction-purchaser for a declaration of his title 
to tho propTirty in qura^tion Tho AssisUtnt Jadgo 
hold on appeal, that tho suit was not maintain* 
able, on tho ground that the greater part of tho 
proiicrty being included in the decree, the question 
of title ought to have been settled in exeeutlon 
procewiings under s 2M of the, Codo of Civil 
Proredure (Kct XIV of 1882) and not by a se- 
parate suit ; Held, reversing the dooisloii of tho 
i Assisunt Judge, that s. 211 did not bar tho 
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CmtiAUrd. 

(1) QUESTIONS IN EXECUTION OF DECREE 

•^concluded, 

prest^nt suit. It couM not apply, except as rcffards 
profierty allecteii hy the decree, ^and a part of the 
property claimed by the plaintiff was not include 
ed in the doertte. Moreover, the question in the 
present suit did not srlsc between the parties to 
the former suit, or their representative. Smv- 
lUM CUIMTAMAN t. JlVU, 

[I- D. R, 13 Bom. 34 

14 — 0. 244 .— jfUtV on dhaVmtutnrf of 
0 h}(rfho to txrruiion. ] In execution of a decroo 
the defendant, who wuhsuivI ah the representative 
of her dcceaswl brother, objected under s. 244 of 
the ikxio of Civil Procedure to the attachment of 
certain lands ^ to w'hich she set up independent 
title. The objection was disallowrM), and the lan«l 
was sold. She then sued the ex<'cution pureliaser 
to set aside the Oourt-sale and obtained a decree 
airainst which no app4ml was preferred. She now 
sucsl for iiOKScssion: Htld, that the suit lay 
notwithstandinir the order under s. 241. Ketli- 
bAMMA r. KkLAPPAN. 

[1. L. H. 12 Had 228 

(2) PARTIES TO SUITS. 

16.— 8,244.— //haviiiff ol>tained 
a decree for money a>fninst K. the karunvan of the 
defendants, A'dicfl and the def<‘ndants w'ere made 
parties to the suit as represen tali ves of A. 'J’arwa*! 
projHjrty was then atUehed by It, and the defend- 
ants having objeot<Hl, the Court raised the atUidi- 
ment. it suchI for a declaration that the property 
rol«»setl was liable to bo sold ; tidd, that the 
luiit WAS liarnnl by s 211 of the C<h1o of Civil 
Procedure. Uavunni Mknon r. Kunju Nayau. 

[I. L. R. 10 Mad. 117 

16. — 8. 244— 7Vflns/si of dfortr htj oju ration of 

tmv—'ftfjtrpxrHfnfiir of ovtyinnl (hrrct -hvldt 
itiykt to upinat Offttinttt e;v/<»r rifn*iMff>j'i'oution.\ 
H oie<l in May 18rdi, leaving his property to his exe- 
cutors in trust for the appellant l\ and ho diroi'Xed 
that the property should hv assigned by them to the 
appellant as soon os he came of age. In August 
18^, the executors filed this suit against as 
manager of certain landed projKirty (^longing to 
the HaliM Bhattia caRtt^ and known as AfttLiJtiH 
H'/fdi, to recover certain loans made by t hem as 
cxeoutora to him as manager of the said toadt 
^ the 11th May 1870, while this suit was pend- 
ing. the cxeoutora assigned all the property of 
their testator to the appellant J\ By the deed of 
assignment they assigned to him (tfitor alia) 

** all moveable property, debts, claims, and things 
in action whatmver vested in them as such exe- 
cutors.” No steps were taken, subsequently to 
this ^ignmont. to make the assignee P, a party 
to the suit, which proofieded without amendment. 
On the 3Srd January 1873, a decree was passed 
xof the pUixiUffs on the xeowd for Bs 31»a7«-lW, 
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rontinuod. 

(2) PARTIES TO SUITS-c^nf/awrJ. 

and it was declared that the said sum should bo a 
first charge on the rents and income of the said 
ioadi. Bubsequently to this decree L opened an 
account in the name of the appellant and 
from time to time made paymente to him on 
account of the decree. The last of these pay- 
ments was made on the l‘.)th November 1884. 
None of these payments were certified to the 
Conrt In 188a tlie respondent U was appoint- 
ed to the office of manager of the HallAi BbAttia 
caste in the place of A, the original defendant 
ill the suit. On the 4th January 1888, his 
attorneys WTOto to the appellants attorneys 
offering to pay the appellant the balance due to 
him under the di'cree.. Subwqucntly, however, 
he rcfuHwi to make any payment to tlic appellant, 
whereupon the appellant applied for execution of 
thfi decree against him as manager of the said 
tradi. He elaim<d t/> be a transferee of the decree 
under 8. 232 of the Civil 1‘rocodiirc Co<lc (Act XIV 
of 1882). His application was refused by the Judge 
in chambers ; /A /#/, that the appellant was a 
transferee of the decree within the meaning of 
s. 232 of the Civil Procedure Code (Act XIV of 
1882). The decrw had Iwe-n transferred to him 
“ by opi'ration oflaw.” As such, he was entitled 
to sue out execution, ami was lie regarded as the 
representative of the original decree-holder within 
the meaning of cl. (r) of s. 244. of the Civil Proce- 
dure Code (Act XIV of 1882), aiul had a right of 
apfical against the order of the Judge in chamlier.s 
refusing exeention. Pubmanandas Jiwandas r, 
VA1.LAJ1DA8 WaLUI. 

[I L. R. 11 Bom. 600 

17-244-/ iopnatniatirrsof t oanM/tfror of dtoovt 
--Apjdioafioti for Huhxtitutnm of namrx hij iranut^ 
ft'rorx^Non-rt’ifid rat ion of tranxfrr J TbeholdcrB 
of a decree for the sale of mortgaged propertyjtrauK- 
fernHl the same to J/by instruments, which were 
rogislcreii at a plac<‘, where a small portion only of 
the proiH>rty was situate. Subsequently, J/ trans- 
ferretl the decree toother persons, and the co-trans- 
forors applied under s. 232 of the Civil Procedure 
CcHle to have their names substituted for those 
of the original d«!rce- holders. The judgment- 
debtor opposcKi the application on the grounds 
that his name had not been sulistitutod for those of 
the original decree-holders, who hi^ transferred 
to him, and that the transfers to M were ino 2 >cr- 
ativc, as the intrumente of transfer had not been 
registered at tbo place where the substantial 
|>ortion of the mortgaged property was situate, 
in accordance with e. 20 of the Registration 
Act of 1877. It appeared that no notice had iieen 
iMued to .V under s. 232 of the Civil Prooeduro 
C*ode, that he was'de^, and that his legal repre- 
sonutives had not been cited as required by law. 
The application was allowed by the Courts below : 
/A'W, that the matter involved questions arising 
betw'een the parties to the decree, or thedr repre- 
wntativos, within the meaning of s. 214 (c) of the 
vode, aiu) that the order allowing the applicetkm 
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continnrd. 

(2) PARTIES TO SUITS 
was, therefore, a decree Tritbin the definition of 
B. 2, and was appealable as such. Gulkaui Lal 
r. Daya Ram. 

[I. L. R. 9 All. 46 


18. — S. Application h y ColhTt or in pauptr 

— Civil Procrtnirc ( ode .v. 411 — Jtvcovrry of 
Court Froitfnj Corornifient^ : ///7<f,that a Collector 
applyinjif on behalf of Government, under s 411 
of the Civil Procedure Code, for recovery of Court- 
fees by attachment of a sum of money payable 
under a decree tfj a plaintiff suing in forma pauper Im, 
might be deerned to have been a party to the suit in 
which the decree was passed, within tho meaning 
of 8. 244 (/*) of theCode.and that an appeal would, 
therefore, lie from an order granting such 
application. Ja^ki r. Collectoh of Ali.aiiadai>. 

[I. L. R. 9 All. 61 


19 . s. 2AA -“JOrrrrr passed itgninst represent a- 

tire of debtor — Attaehment of property os betony- 
toy to debtor-^Ohjeetionto at taeh meat by judyment- 
debtor seffiny op on indrprndt ot title--- Jpp^ of 
front order disouotriny objection— (*irtL Crnevdure 
('odt f ss, 2, 282 1 The decrce-holdors in extfcutiou 
of a simple money decree passed against the legal 
reprcsentativcH of their debtor. and which provided 
that it was to be enforced against the debtor s 
property, attache<l and sought to bring to wale a 
house as coming within the sooiw of the doeroc. 
The judgment-debtors objected to the attachment 
and projiosod sale on tho ground that the house 
was their own private property and not the pro- 
perty of the debtor within the meaning of the 
dticree, having been validly traiisfern^ to them 
during the debtor's life-time The objection was 
disallowed by the Court of First Instance : IJeld 
that B. 283 of tho Civil Procedure C<sio had uo 
application, that tho case fell within s, 244, and 
that an appeal would lie from the first thmris 
order. Horn Ghnlom v. JIazuru Anar, 1 L H. 
7 All. o47 aud Stta Hum v. Ithayman Das^ 
I L U. 7 All. 733, followed, Shookar JJiol v. 
Amir Uaidar, I. L. R. 2 All. 7o2 ; Abdul Uahman 
V. Muhamad Yar, I. L. U. 4 All. F-*0 ; A/mr/A 
Koori V. JtoJitu Tnvari, 1. L. R. <> All. 109 ; 
Ckowdhry Wahed AH v. Jumare, 11 B. L. R 1^^ J 
Ameeroonnistsa A ho toon v. Metr Mahovied. It) 

W B 280; and Kuriyali v. Mayan, I. L. R 7 Mad. 
256, referred to. Mclmantri r, Ashfak Ahmad. 

[1. L. R. 9 All 606 

20 . 8 . 2Mr^Jteprcsentatire (f dfcree-hoUlvt — 

Atiarhmtnt of decree— Ciril Procedure ( ode (Act 
XlVof lfifi2),«. 232, 27.3.] A pemon atumhing a 
decree is a representative of tbe decree-holder 
within the meaning of that term as nsed in s. 244 
cl (e) of the Civil Prooedure Code, and in every 
CM U entitled to enforce execuUon of the decree 
^ch he has attached. When the decree attached 
haa been passed by the same Court as the decree 
in execution of which it has been attached, tho 


CIVIL PROCEDURE CODE, 1882, 8. 244-^ 

eoktinued. 

(2) PARTIES TO SUlTS^i.m^san/. 

Court has jurisdiction to exeenta the attached 
decree on tho application of the nitiuhtng creditor. 
PKARY MoHUN ChOWUURV V, UOMRSIf OUUNDiCR 
NuNny. 

[I.L R. 15 0al0.871 

• 

21 — S. 244 -^Pcpresentatircs of J h rigmnt^dt htor. ] 
//( Id, that proccodingH in execution of n docroc 
taken agaiostthc plaiutiif's father and elder brother 
on previous occasions, did not bind the plaintiffs, 
under s 2<4 of tho Civil Procedure C<xle (Act 
XfV) of 1882, tho plaintiffs not having been par, 
tics to them within tho moaning of that section, 
KUIHHNAJI r, VlTHALRAV. 

[I L. R. 12 Bom. 80 


22.— 8- 2A4;—Cn'iJ Procedure ( odt\ 291 ^ -Sfilr in 
rrreut ion of dt rree— Tender of debt by transferee 
of property— S* parotesuit .] lU id, that the assign- 
CH 5 H of a puroliasor from a judgment-debtor of 
property, the subject matter of a deerts^ for 
enforomnent of hyiHilheoatioii were mititled to 
come in an. I prot<*ct the property from wdo in 
execution of thed<x5rco by tendering tho debt and 
costs iifKhtr B. 2I>1 of the (yivil Procislure Uotlc.and 
that the eve(Miting Court was Iwnnd to awsept the 
money and Hb>p tim sale : Held, also, where the 
ex<*cutlng Court htul refusod to ucoept tho money, 
and the sale had taken pla<‘e, that a suit by tho oa- 
Kignces to set anide the sale and for a dwjlaratloD of 
their right Wcome in under «,29! was nut harrod by 
H. 2 Uof tUoCode. Bkhahi Lal r. Ganfat Rai. 

[I. L. R. 10 All. I 


23 — S. 244 — paid intofhiurt by preempt or 
—Su tf for pre-em pt ion dismissed on appeal — Sudfor 
"cfund of money paid into Court f\ A suit for pre- 
ijnptiou was decreed e.oudi lion ally on the plaintiff 
flaying Rs 1,59.'* which the (Jtnirt determiood WM 
the amount of the sale oDnsideration. Ho paid 
tho amount to the vendees, and the payment was 
certified under s. 25H of the Civil Presicdure Code. 
Subset! uently the <locreo was mtsiified on appeal by 
increasing thtj amount of sale-consideration to 
Us. I 995, which tho plaintiff was requirod to pay 
as the coiiditicn of prw-emption. 
the difference lictween the amount fixtsl bv Uio 
first Court and the sum fixed as the true prioo by 
the AppellaUi Court, and tho suit con «)q non tlys^ 

dii<nii««!*l. Uo thon WHifrned to the pUlntill In 
the »uit hi* right to rooovor the amount, U». 1,690, 
from Uio vendee*, who, after un«ncce*«fal nppU. 
cation made to tho Court of Klr»t luotonoe, nnder 
« 211 of the Civil Procedure C»>de, to Tooover the 
amount, inatitntod thi* »uit ; JlOd, ^»t t^ 

00 wa« a roprewmtative of tho plaintiff jn Uio 
ore-emption *uit within the meaning of a. 244 of 
thelhvil Piocwluro Code, and the, ault wao tboro. 
fore barred nnder the provialonoof that noetion. 
Ijuivu Das r. Koii Bam. 

[Z.L.R.10AU.8M 
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eaHtinited, 

( 2 ) PABTiaS TO BXjm^emtinued. 
24.*-*'9. liM’^DiioeiUrd Judament^btffr — 

f^efiutioH againtia penon, not Ugal repreKenia- 
titf.] Tho defendauti along witli one -Vend r.had 
brought a suit agfdnat one in the Oi?U Court at 
Peabawar in the Punjab, and obtained a decree on 
the 2Hrd Jnly 1878. for lU. 305 ,645. 1 2-0^ In 1881 
application for tranafer of the decree to the Court 
at Moradabad for eaecution waa made, and it woe 
granted, but no atepa were taken thereupon. On 
the I2th June 1H8M, A died. On the HOth April 
1884, the dofendanU again appluKl to the Court at 
Peahawar, treating their judgment.<l€5btora« being 
then alive, for a fr<iMh certificate to execute their 
decree in the Moradabad diHtriot, and obtaine<! it 
Oil the 20th AuguHt 1885, they made an appli- 
cation to the District Judge of Moradabail for 
execution of their dooree, and in it. it wan ntated 
that the application waa fur execution agaitint 
Ajudhia Praead and after hiti death againatAngan 
I^al, the own brother, and l>urga Kuar, widow, 
and Lacbman Praaiul and otherH, none of Ajudhya 
Praaail, roiddento of Kundarki. and the naid 
AnganLalat present roeiditig at Umballa and em- 
ployed in the CommiHsariat Transport Depart, 
ment, jndgment’debtors.** It was further statetl 
that the judgment.debtor was dead and his 
heirs are living and in iH^sseHsiori of his estate, 
and Angan Lai himself has realised Us. 
due to the ditceased judgment-debtor from tho 
Commissariat Dopartnumt of Calcutta and appro* 
priateil the same, iherofore, to that extent the 
liemonot the said Angan Lai was liable.” Noti* 
floatlon of this application was issued to Angan 
Lai as also to the oilier persons named therein. 
Angan Lai obiocted to the application as against 
him, stating that, although he was tho brother of 

deceased, yet ho always lived separate and car* 
ried on business separatel v ; and that there was 
no oouneotion or partnership lM«tW(H»n him and tho 
deceased judgment-debtor and that he had na 
property of the deceased in his possession. Fur- 
ther, that aa A left issue it was wrong to call him 
an heir to aud take out execution process 
against him. In reply to these objections the 
judgment-creditors (dofeudants) did not contend 
that Angan Lai was tho legal representative of 
the deceased judgment-debtor, but treated him 
as a person In itossession of a sum of money 
belonging to the decoased, and, therefore, liable to 
;^h6 extent of the sum so received by him. The 
Subordinate Jndge holding that Angan Lai was 
^e brother of tho decoas^ and bad realised the 
amunnt from the Commissariat Office, which be 
failed to prove that he paid to the deceased, 
ordered execution to prooe^ against him. Angan 
Lai then instituted this suit to set aside the o^or 
of the Subordinate Judge- It was oonlended, 
that tho proceedings of tho Subordinate Judge 
were held under s. 214 of the Code, and, therefore, 
no separate suit would Ho. //c/J, that Uie con- 
tenUon must fail, as the Subordinate Jndge never 
treated the proceedings in execution against 
Angatt Lai upon the footing that he was the legal 
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eonlinued, 

(2) PARTIES TO SUITS— eeafinttcJ. 

representative of the deceased jndgment^lebtor. 
Mahomed Aga AH Khan v, Balmuknnd, L. R, S 
I. A. 241, and AW/ r Homta m v. Bipen Chand Bae* 
»arat, 3 0. L. R.437, were referred to. Akoan Lal 
r. Gudab Mal- 

[I, L. R. 10 All. 479 

25 . — 8 . 244 — Quention rrUtting to extent ion 
of deerce^BepresmtatireH.^ K and AS Vfere 
brothers allegoa to Imj joint in fooil, dwelling, and 
buHincKS In a suit which was brought against A', 
and which was unsuccessfully defended by him on 
behalf of himself and the joint family, a decree for 
costs was passed against him. A died after decree, 
and th<,‘ dtjcrw'-holdcr in execution had K'm hohs 
put on the record as his representatives. Certoiu 
property was attached in execution, and tho sons 
objected that the property in qne.stion had come 
to them as the welf-acijuired property of their 
uncle Jf, who had died after A‘, and that they 
had inherited no property from their father A. 
Their objection was allowed by the Court execut- 
ing the decree, and the property was ordered to be 
released from attachment. In a suit brought by the 
assignee of the decree-holder against tho sons of A' 
toestaldish his right to proceed against the property 
in question in execution of the decree against A: 
I/t id, that the question of the liability of the 
propi'rty to be taken in execution in the hands 
of tho defendant was a *• question arising be- 
tween the parties to the suit is which the decree 
\va« posseil or their rrprrftonfativcit, nml relniing 
to the execution, Ac., of the decree ” within the 
me.*inmg of s. 244 of the Civil Procedure Code, 
and that the suit was const^i^uoDtly not maintain- 
able Tho cases a.s to tlyi position of representa- 
tives added to the suit either before or after 
decree reforreii to aud discassed. ILvjrup SiNOii 
r. Ramgolam Roy, 

[I. L. R leOalc. I 

20 . — 8 , 244 — Dterer againstt mortgagor for 
mortgage money, and dtreeting *ale of miortgaged 
property at oga/ntfhim and a third party — Attaeh^ 
meat of other property in pottettion of third party 
at that of the mortgagor^ Claim hy third party to 
otenerthip of tueh property — Suit hy decree-holder 
to rttahlhh mortgagor t rtghf to property. ]i In a 
suit upon a bypK>tbccation bond a third party wan 
made defendant, as she claimed the hypothecat- 
ed property. The mortgagee obtained a decree 
for recovery of the amount of the bond, and 
for enforcement of the mortgage. In exe- 
cution of the decree, the debt not bSng satisfied 
by sale of the mortgaged property, the decree- 
bolder caused certain other ii^oveable property 
in the poss^ion of the third party to be airb- 
ed. She objected to the attachment on the ground 
that this property was her own, and waa not 
liable to tale in exeontion of the decree. The 
objection was allowed, and the decraedi^er then 
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(2) PARTIES TO SUITSw'<mfi*inw?<f. 

sued for % deolamtion that the property beloncr* 
od to the mortgagor jodgxnent*debtor. and was 
liable to attachment and sale in oxcontion of the 
decree : Utld^ that as no claim in the former suit 
was made against the objector personally, or in a 
representative character, but, as regards her, the 
only claim was virtually for a declaration that she | 
was not entitled to the hypothecated property, the | 
decree affected her only so far as it negatived her > 
alleged interest in that property, and, so far as it | 
was sooght to bo enforced against other property, 
she was a stranger to that suit, and her objection 
must be taken to have been decided under hs. 278 
and 280 of the Civil Procedure Code, and the 
present suit was rightly brought under s. 288 and 
was not barred by a. 244. Kaviexhu'ar Perxhad v. 
Run Bahatlnr Singh, I. L. U. 12 Calc. 4.'>8, re- 
ferred to ; Muhnuntri y. Axhfak Ahmad, I L. R. 

9 All. 606 ; t^nAyimha liarixhrA v. Sitaram Pnraji, 

1. L. R. 9 Bom. 458, distinguished. Janch Nath 
V. Phundo. 

[I. L. R. 11 All. 74 

27.— S. 2^4^Rr^rf’xentaffve of Judgment -dehior 
— Purehaxer at eroention xalo — Poivatr purohasr’-^ 
Pnrehaxc pendente lite,] The defendants Nos. 2,8, 
and 4 were, together with one M, the owners of 
certain immoveable proi)€rty, ineluding t wo me* 
bala, OHpore and Ekdbala, subject to a mortgage, ; 
on which the mortgagee obtained a decree on 80ih | 
July 1876, Whilst that suit was pending, one K I 
J) took out execution of a money decree which ho | 
had obtained in 1871 against defendant No. 8, 
and put up for sale the mehal OHpore, w'hich w'os 
purchased by the father of the plaintiff vl. who 
eventually obtained possession of it through the 
Court. The plaintiff B purchased privatcfly the 
mehal Ekdhala from the mortgagois and from M, 
some time after the date of the decree on the 
mortgage. That decree was in course of execu- 
tion when the mortgagee died, and his estate came 
into the hands of the Administrator-General, who, 
on 18th Augnst 1878, sold the decree to G*. defend- 
ant No 1. After this sale several applications 
were made to have the name of (? substituted for 
that of the original decree*holdcr, but in none of 
these applications was any further step taken to- 
wards execution of the decree, or any order made 
for substitution of the name of O, until 18th July 
1886, when, after notice to the defendants under 
s. 232 of the Civil Procedure Code, (Px name was 
substituted as decree-holder, and execution was 
taken out against the mortgage^! property includ- 
ing OHpore and Ekdhala. The plaintiffs each 
claimed the mehal they bad respectively purchas- 
edt but their claims were disallowed In suits 
brought by the plaintiffs for a declaration of their 
right to hold the properties free of the mortgage, 
the Oonit found that O was only a hrnamidar so 
far aa hJs purchase of the mortgage decree was 
coneemed : fields the plaintiff A being the pnr- 
ohaaer at a public sale in execution of a decree, was 
xkiA the repnaentalive of the {udgment-debtors, 
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(2) PARTIES TO BtriTS-ceac/s^f^^f, 
the mortgagors, within the meaning of s. 244 of 
the Civil Procednv (k)de ; but the case was differ- 
ent with respect to plaintiff y>*. who claimed by 
private purchase, and must be considered the r^ 
presentativo of the judgment-debtors within the 
meaning oj that section. Binendronath SuHnyal 
V. BaJ i oomar (ihoxe^ L. U. 8 I. A. 06, I. L. R. 
7 Calc. 107; Anundmogve Doxxee v. Bhrmrndro 
Chundrr Mookrrjer, 14 Moore's I, A. 101, 8 
B. L. R. 122 ; and Lalla Prahhulal v. Mylnt^ 
1. L. U. 14 Calc. 401, referred to. OoniiSUNOAU 
Lauiri r. llKH CHtrxDKR OHownutfRv. Goint 
SoNOEii Lahiki r. Hafj/, Mohamkd Ali Kkan. 

fl. L. R. 16 Oalo, 355 

28.— S.244.— Priurdnro 1882, »8S. 203, 

806. Ltahiiitg of defaulting purrkmrr — Appml 
f rom ordrrvndv r n, 298— //r-jr/ifr.J At asalein execo- 
tion of a decree a decree-holder, who bad obtain- 
ed leave to bid, was alleged to have made a bid 
1 through his agent of Its, 90.000, but ho shortly 
I afterwards repudiated the bid snd did not pay the 
j dei:M>8it. The property was put up for sale again 
on the following day under h. 80(1 of the Clode of 
i'lvil Prooetiure, and was in due course knocked 
down for n smaller sum. The judgment-debtor 
filed a petition under .h. 298 to recover from the 
ileerco'holdt'r tlie loss by n^salfs the |>ett tion was 
rejected. On appeal : //( /r/, that the question at 

issue w'a.s one arising between the parties to the 
suit, and that an appeal lay against the order reject- 
ing the petition. YALbAioUN r. Panounxi. 

[I. L. H. 12 Mad, 454 

, e. 246. 

See Limitation Act 1877, Akt. 179.— 

NaTOHK ok ArPLlCATION.— I hkr. 

(;UhAI( ANI> DKKltCTlVK APKLICA- 

[I. L. R. 14 Oalo 124 

, s 246. 

See Sale in Execution of Dihires— 

HKTTINfi AHIDK BaUK— IHUBOU- 

LAUITY— GUNESAL CAHKH. 

[I. L. R. 14 calo. 18 

St Cahkh under Set-okk— Cro»« Dk- 

CRKKK. 

, B 247. 

See Cases under Set-off— C aonil Di- 

CREEH. 

, 8. 263 

See RIOHT of APFEAL. 

(I.L.B. 12Boia.71 

Ste Cabrb under Survtt— Bnfoicn* 

If ENT OF SECuarry. 
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B« 267 .^^Praetire-^Order /or j^uyment o/ eo*t$ 
of day^Paymtnt inU Court or to porty.'] Where 
» party to a unit wan directed by the HiKh Court 
to pay the coete of the day, and bin nolicitor paid 
the money into Court uudom. 257 of the Ctnlc 
of Citll Frooedure : Jirld, that section ara« not 
applicable aa the order was not a decree. Bjianks 
r. Bkcrbtaby Off State for India. 

• 

fl. L. K 12 Had. 120 

, 0 . 267 (a). 

StT Coil phomise— C om pnoMiBE of Suits 
UNDKU Civil riiocKDUUE Code. 

[I. L. R. 11 All 228 
t-s, 267 (a). — //rtm/rt or vmlvrtakhuj Inj a 

third party to pay derrrt d dvht for thr Jodymr/tt^ 
debtor’-^ AyrmH*'Ht ineorporatimj thr huraia, to 
HHlntitHtion of tko drrrt't\ rapahlo of i,romfton at 
tko iliitr of the ayrcrnioni -^SuU on nnoh atjrromcnt,\ 
The plniutifT obtained a money iU)cro<^ n^^ainet the 
defendant, 11 ur Patel, and, in oxecuUoti thereof, 
attached his property. Thoreupmi, nt II nr Patel’H 
requeat, five peraona gave a havula or oral iiudor* 
taking to pay the amount of the decree, and the 
attachment was removed. It nppean^d that some 
l>aymeut was made under the harala. 8ubH0> 
quently Ilur PaUd an<l the dofendniitM Nos. 2 and 
:{ executed a bond to the nlnintilT reciting the 
harala, the payment thereunm^r, and agrt^eiug to 
pay the amount of the dt)or(*o with iiitereHt. 
Neither the harala, nor the bond was brought to 
the uotioe of tbo <h)urt for Honction, and the 
decree, which wum capable of execution, was then 
destrovod. The plaintiff now sued to recover the 
debt duo under tbe bond. The District Judge 
was of opinion that the part of the bond which 
contained a promise to pay intere.st was void, but 
that in respect of the principal amount of the 
deofoe it was not void On referouce to the High 
Court : Jftid, that the whole bond was void. The 
kavala wan an agroomont such as is cout<^mplat«xl 
in para. 1 of ». 267A of the Civil Procedure 
Code (Act XIV of l«82), and was void for 
want of tbe aanotion of the Court under that 
aection. The bond, rogardeil as one iu consi* 
deration of the hantla, or as on agreement for 
aatlsfaotion of the decree, was also void under 
para. 3 of the same section for a similar reason. 
ViaUNU ViSHWAKATH C. HUR PATKL. 

[I. L R. 12 Bom. 499 

2.-8. 267 M--^AyrermrHt nttruding timr of pay^ 
mmt uudit dtn^rfo mtkout ganriion of Court — 
AppHration for tuck nam^tion after tkr drrreo wao 
The decree in a redemption suit direct* 
ed that the lands mortgaged should be allowed 
to be redeemed on payment of Ra. fi0-7*0 by the 
plaintiff to the defendant. The decree was snbse* 
uuently modified by sulsitituting Rs. 91-2*6 for 
Ra. 30-7-0. On the 3rd October 1883, the parties 
eatgred into an 1 ^roe^'ent wherahv fi tor ^/‘ 1 
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-^OHtinued, 

the time to pay tbe decreed debt was ex^nded to 
five years from that date, but no sanction of the 
Court was obtained. On the 18th February 1888 
the parties applied to the Court to sanction the 
agreement of 1885. On reference to the High 
Court : JMd, that tbe agreement in question 
requin^d the Court's sanction under a. 257A 
of tbe Civil Procedure Code (Act XIV of 1882) 
for want of which it was void, so far as it relates 
to tbo judgment-debt, and that the sanction couk 
not be given at the date it was applied for. Nabl 
KoLI r. ClUMA BhORLE. 

[I. L. R. 13 Bom. 64 

3 — 8. 267 Ayrermenf for, or to give, time for 

Mat ixf actum of judyrntmt-dcht — Agreement without 
Hand ion of ( onri^Jllcgal contract^ Contract Act 
(JX 1872, /f. 23 — The plain- 

tiff obtained a decree against the defendant 
under which the judgment -debtor was liable tc 
pay the amount by instalments with interest at 
-I [Mir cent. Kvcntually. the defendant failing tc 

C ay, tbo plaintiff accepted a bond executed jointly 
y the defendant and 7’, his father, by which they 
both became liable for the amouut of the decree 
with interest at 18.? percent. In a suit on the 
Ixmd, it was oon tended that the bond was vok 
under s. 257 A of the Civil Procedure Code, as 
being an agreement to give time for the satisfac- 
tion of the judgment-debt made for no considera- 
tion. and without tbe sanction of the Court, am 
also without such sanction providing for payment 
of a sum in excess of the amount due under the 
decree ; that it was void within the meaning o 
s. 23 of the Contract Act as being forbidden byr 
or of a nature to, defeat the provisions of s. 267A 
of the Civil Procedure Code; and that, conse- 
quently, tbe suit on it was not maintainable : 
Jtrld, that 8. 257 A of the Code was not applicable 
That section was framed to prohibit the enforce- 
mtmt of an agreement of the kind mentionet’ 
therein, if made without the sanction of the 
Court, ia tJrccHtioa of the decree, but was no' 
intended to take away the right of parties o 
entering into a fresh contract, either for paymen 
of tbe judgment-debt, to give time for such pay 
ment, or for the payment of a larger sum thae 
may be covered by the decree, if it be for a pro- 
per consideration. In this case the oonaideratiox 
for the bond was a lawful consideration ; it oouU 
not be said that because satisfaction of the decret 
was not certified to the Court, there was m 
consideration : JMd, also, the b^d was not voii 
under s 23 of the Contract Act. SembU : Th 
words ** any law in that section refer to som 
eubjitantire law, and not to an adjective law, sue 
as the Procedure Code is. HUKUM Chand 6«wa 
r Taharunnsbsa Biai. 

ri. L. R. 16 Calo. 6a 

4.-8. 257 (a)— adjuttmmt of, bf etrau 
ger»--^Cim*ideration^Boud eurk a^gtwwnt. 

P oh* A r In *•' ■* » - 
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— continued ^ | 

the Utter the ton of the former an install I 
moot bond for the judcrmenMebt without the ; 
sanction of the Court. In a suit by son to j 
recover the debt on the bond : Udd^ that the suit | 
would lie. Section 257 A of the Civil Procedure « 
Code (Act XIV of 1882) applies only to a;free* - 
menta between the parties to the suit or decree. . 
Eamji Pandu r. Mauomko Walli. I 

[1. L. R. 13 Bom. 671 ’ 

, 8. 268. I 

See a. 244. — QUESTIONS IX EXECUTION OP i 

Decree. 

[I. L. R. 11 Bom. 57 

Str Appeal— Execution op Dkcrei:— 
QuEjifioN IN Execution. 

[1. L R. 11 Bom. 67 

Scr Pkxal Code, s. 210. 

LI. L. R 16 Oalo. 126 

[1 L. R. 10 Bom. 288 

1. — a. Adjustment of decree teiihout 

eerti/^hiff - J*roef of payment of dteree othenetjtt 
than by ee'^t tjieatr-— FniuduleHt e.reeufion of drrrn 
after adjustment.'] When* a (l<‘ur<*e has Immjii 
satisfied out of Court, and the paynitmt has not b«*cu 
recorded in aocordauce with o. 258 of the Civii 
Procedure Code, it in nevertheloiM open to the 
quondam }udgineul*dehtor wheu suing to have a 
sale made by the quondam decree-holder after 
satUfaclioa of the tlecree set aMide, to provu the 
payment of the decretal money otherwise than 
by a certificaU^ under that scutiou. Pat Da.si r. 
SiiAKur Chakd Mala. 


[I. L R. 14 Oalo. 376 

But See MothcrA Morun Giiosb Monditl r. 

Akkoy Kumar Mittku. 

[I. L. R. 16 Oalo. 667 


2 .-8. Adjustment of deeree-^Suit to 

reeorrr inetalmenU due under a mortgage made in 
adjHMtm^nt of a deeree J Under s. 258 of the 
Civil Procedure Code (Act XI \ of 1882) no Court 
can reoognixe an uncertified adjustment of a decree 
for any judicial purpose w’hatever. Pattankar v 
Jhrji^X. L. R. fi Pom. 146. overrnUl. A suit will not 
lie to enforce an uncertifled agreement of adjust- 
ment of a dexiree against a judgmeut>debtor. the 
consideration for which is, that it shall operate in 
satisfaction of the decree ; as there is. in that 
case, no oonsideration which the Conrt can re- 
cognise, and therefore no valid consideration for 
the judgment^lebtor's agreement. The plaintiff 
was the assignee of a decree obuined by one 0 K 
agminet the ^fendants on the 5th May 1883. By 
that deeree, O K waa declared entitled to recover 
Ba. with interest at nine per cent, from 

the defendanta ; and payment waa ordered to be 

W., P. 
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continued^ 

made to him of the said sum by weekly Instal- 
ments of Re. 2<X). lu order to secure tlie payment 
of the said instalments, the defeudauts w«ra re- 
quire<l to execute a mortgage to O K of certain 
pro()«rty. with power to him to sell the same, add 
to execute the decree for the whole amount, in 
case of default, for six mouths. O K assigned 
the decree to the plaintiff in the present suit, and 
subHoqueutly to the assigment (r/:.. on the 21st 
July 1883) the defendants executed to the pUiii- 
tiff the mortgage on which the premmt suit was 
brought. The mortgage-deed, after reciting the 
nlHive facts, siateii that the defendants hml agreed 
to satisfy the ainoiiut of the decree, and it con- 
tuined a covenant by the defendants that they 
would pay Rm u, ‘. nil - 5 . 6 , with interest at sir per 
cent , by monthly iiistalinents of Its 4(K) from 
the 2 1st August IHsa, The mortgage, tbertrfore, 
tiiffercHl from tUe decree, Inith with regard to the 
instalinontM and the rate of in Wrest The plain* 
tiff Hurd t4> recover the sum of Its. 4,207, being tlio 
amount of iuHtalments due to him under the said 
mortgage : J/dd, that the suit would not lie. as 
I tint mortgage was an a<ljustmeiil of the doorisv 
and had not Iteim certified to the Court, as rc- 
quircil iiy s. 2.*»H of tlie Civil Pr<H’<*dure Oisle 
I (AetXIV of |88J), AllDUL UaHIMAN r. KHOJA 
I Khaki Auuth. 

! [I. L. R 11 Bom. 6 

3. --B. 268.'— Poywwvi/ made fotrards deeree , hut 
uneertified — h'/firt of nneh ffityments on limitation 

'■ for appHeaiwn for eereufton of dteree,] Wbsre 
I certain payments had Uten made ou aooount of A 
I d*-cree. but such piiymenU had not been cerlilleil 
j to the Court under m. 258 of the C«vil Pro<mdure 
(^»de, it was held, following Fakir i'hantl Hose v. 
Madan Mohan Ghost ,\ B. L U. F. U. 1 30, Uiat such 
I payments, although not certified to the Court, 

' were eifectual to prevent the api>ellant's applioa- 
I tiun for eXf<!Culiou from being barred by limlta- 
' tion. It would, however, be necessary for the 
^ appellant to certify these payments. Puumaxan- 
DAH JlWANDAK r. VaLLABDA.H WaLUT. 

I [1. L. R* 11 Bom. 506 

4. -9. 258.— made by defendant in 
sattsfarfion of deerer not rrrftfisd Subsequent 
rerersal of deeree on appeal ■ Applieat ion hy defend* 
ant for refnnd tf mon* y paid m sat tsfaetioa J The 
plaintiff obuinofl a decree against the riefendant 
for Its. 6U and costs. IU.2U'} 0-1. against which the 
defendant immediaWly appealed. Hhortly after- 
wards the defendants sent Us. 7u to the pUlutiCa 
rakil, intimating by a letter that the remittanoe 
was in part payment of the decree, and that an 
arrangement would be made to pay the balanoe. 
The plaiuliff dii not take out ex^ution of the 

i decree, but the part payment wm not oerUfted to the 
I Court. On appeal, the decree wa* reversed, and 
' the defendant applied for the refund of the 
i amount which he had paid to the plaintiff. Thn 
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Court of First Instftiioe granted the application* 
The plaintiff appealed^ and the Appellate Coart 
roremd the order, holding that, under the provi- 
sions of N. 258 of the 0ml Procedure Code, the 
payment made bj the defendant not having been 
oertlhed could not be recovered : Iff Id, by the 
High Court that the defendant was entitled to re- 
oover the amonnt paid to the plaintiff. « The decree 
having been reversed on appeal, the payment, 
whether oertiflcd to the Court or not, could only 
be regartled as ina<1o without consideration, and 
the defendant was entitled to have it rcstorrwi. 
The Court accordingly under s. 522 of the Civil 
PitKHvlwre Code disohargetl the order of the lower 
Appellate (^urt, and rcstorftd the order of the 
Court of First Instance. Vabudev Govind r. 
ViHHNU VlTUAL 

[I. L. R. 11 Bom. 724 

5 — B. 268 ^Jvdfjwpnf •debtor an part>purehaner 
of a deertr, ShU hy,'\ // D and It D owned a 
5-auna share in ct^riuiu docro<m. The other decree- 
holders HuhscHiucntly sold their lO-anna share to 
ti S and S A/, two of the judgment-dchtors. It D 
and J{ I) then proccod<id to execute the decrees, 
aud in satlsf action thereof, were allowed to 
reooivc, upon giving security under s. 2.11 of tho 
Code, the full 16-anua share of the ilecretal amount 
from H 8 and 8 M, notwitlmtandiug the objec- 
tion of the latter on the ground of their purchase. 
Thereupon // S and 8 M brought a suit for 
declaration of their right of purchase and the 
r«>oovery of a lO-anna share of Uie money in the 
hands of tf J> aud it l > : JMd, that the {daiu- 
tiffs were entitled to the relief sought for : t/rfd, 
fdso, that tho provisions of s. 258 of tho Civil 
Procedure Ootle did not affect the suit, which was 
brought not upon tho allegation that the decrees 
were satisfied by the plaintiffs’ purchase, but, on 
the contrary, was founded upon the proposition 
that the decrees were not so satisfied Abdul 
J{ahim4t% Y, Kktya Kbuki Aruth, 1. L K. 11 Bora, 
fi, referred to : Ihld, further, that the olaim was 
not within the words ** relating to the execution of 
the deoroe ^ in s. 241 of the Civil Procedure Code, 
inasmach as it did not raise any question in re- 
spect to the furtherance of, or hindrana^ to, or the 
manner of carrying out, the execution of the 
decrees* HABAaoBiNi> Das Koibuuto r. Iksuei 
Dasi. 

[I. L. R. 16 Oalo. 187 

6.— B, 268— iumtis/artiaii of deoroo^ 

Ad^tmeM not In a suit brought bv a 

Hindu to recover certain land, defendant pleaded 
that he held the same under a mortgage granted to 
him by plaintiffs mother and guardian in satis- 
faction of a decree obtained against plaintiffs 
deceased father. Plaintiff contended that, as the 
mortgage was in adjustment of a decree, and the 
adjttstment had not been certified to the Court, 
the mortgage could not be recognised by virtue 
of s* 258 of the Code of GivU Protore : Held, 
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continued. 

that as there had been no certified adjustment 
of the decree, the mortgage could not prevail 
against plaintiffs claim — Abdul liabiman v, 
Khoja Khaki Aruth, l.L B. 11 Bom. 6, followed, 
and Mallamma v. yenhappa, I. L. U. 8 Mad. 
277, distinguished. Thibumalai c. Sundara. 

[I. L. R. 11 Had. 46£ 

7. — S. 258^Itecrefi — Satinf action of decree out of 
Court — Payment vneertijitd — Suit to reeorer money 
paid in natinfaetion of decree.'] The plaintiff 
had been a surety for the defendant on a bond 
for Rs. 50 passed to by the defendant. O 
obtained a d(«rec against tho plaintiff on this 
bond, and the plaintiff satisfied the decree by 
paying O Us. .H8 in fall satisfaction. The pay- 
ment was made out of Court, and was not 
certified to tho Court. 1'he plaintiff now sued 
the defendant to recover the money so paid by 
him to t>. He called (t as a witnciss, who acknow- 
ledges! be had received Us. 28 from the plaintiff in 
full satisfaction of the decree : Held, that the lost 
elaiiso of H. 258 of the Civil Procedure Code 
(Act XI V of 1882) did not apply to such a case, 
aud that tl»e payment made by the plaintiff to G 
might be proved. Balaji Laksuman r. Dada 
JOTl. 

[I. L. R. 12 Bom. 236 

8. — 8. 268’^Ominnion to certify natirfaction of 
decree — Suit to enforce mortgage,] In 1877 M 
executed a mortgage to S iu consideration of a sum 
paid iu cash aud a debt due by.V to S under a decree. 
S did not certify satisfaction of the decree to the 
Court under s. 258 of the Code of Civil Procedure, 
nor was this stipulated for in the instrument of 
mortgage : Held, in a suit to enforce the 
mortgage, that s. 2.58 was no bar to the plaintiffs 
right to recover. Sellamayyan r. Muthan. 

[l.L. R. 12 Had. 61 

, 88. 261, 262. 

Ste RKOiaTRAR OF High Court, 
Authority of. 

[1. L. R, 16 Oalo. 330 

, 88. 264. 

St v Hindu Law— joint Family— Sale 
or Joikt Family Pboferty in 
Execution, Ac. 

ri. L. R. 10 Had 241 

See Sale in Execution of Decree— 
Joint Phopebty. 

[1. L. R. 10 Had. 241 

, 8. 265. 

Sit Collector. 

[I.L.R.llBom.6e2 

[I. L. R. 12 Bom. 871 
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rantinmrd. 

St ^ Partition— J uRiSDicno}! or Civil 
Court inSuits ebsfbctino Pah> 

TITION. 

[I. L. R. 16 Cal. 203 

Ste Partition— Mode op Epfictino 
Partition. 

[I. L R. 11 Bom. 662 

, 8. 266. 

iSfr Cares under Attachment— Sub- 
jKCTs or Attachment. 

, a. 268. 

Attachmrnt — Mode of Attach- 
ment and iRKEUULAKtTlEN IN 
Attachment. 

[I. L. R. 12 Mad. 250 

.Vv' Attach m rnt— Su bj kcts o f Att aci i - 

WENT— DEBTH. 

[1. L. R. 10 Mad. 194 
[I. L. R 11 Bom 448 

Stt ' Bond 

[I. L. R 10 Mad. 169 

, s. 273. 

Stf B . 244— Parties to Soith. 

[I L. R. 16 Calc 371 
SfT Execution or Dkcrke — Kxkcu- 

TION BY AND ACIAINST Uk 1*HK- 
HENTATlVKa. 

[I, L. R. 16 Calc. 371 

. s. 274. 

Stt' Bond. 

[I. L. R. 10 Mad. 169 

, 8. 276. 

Ste Admikistratjok. 

[I. L. R. 15 Gale. 202 

ilef Cases under Attachment— Alien- 
ation DURING Attachment. 

Set Execution— Stay of Execution. 

[I. L. R. 16 Galo. 202 

Set - Bali in Execution of Decree— 
Dietribution op Salk Proof. eds. 

fl. L. R. 15 Oalo. 771 

, 8. 278. 

Str Cases under Claim to Attached 
Property. 

net Limitation Act 1877, Art. 11. 

[1.L.R.11 Bom 114 
(LL.B.15 Galo. 521 
lLL.B.18Bom.231 
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, 8. 280 

8(r Cases under Claim to Attaombd 
Property, 

. a. 283. • 

Ste Appral— Execution op Decue— 
Parties to Suits. 

• [I. L.R.15GaIo,437 

See Limitation Act 1877, Art. li. 

[1. L. R. 11 Bom. 114 
II. L. R. 12 Bom. 831 
[I. L. IL 10 All. 479 
LI. L. R. 15 Oalo. 521, 674 
Ste Munsif, Jurisdiction op. 

[1. L. R. 16 Oalo. 104 

s,e lUmiT (»F Suit— Execution of 
Decrkk. 

[I. L R. 15 Oalo. 437, 674 
(I. L. R.10 All. 470 

St'f HnPKRINTKNDENCK OF UlOH COURT 

—Civil Pu(»cki>ukk Code. s. fi27. 

[I. L. R. 10 All. 119 
St'r Valuation <if Suit— Suits. 

[X L. R. 15 Oalo. 104 

. 8 284, 

See ATTACHMENT — SUBJECTS OP AT- 
TACJIMKNT— DF.BTH. 

[1. L. R. 10 Mad. 104 

, 8. 287. 

Set Sale in Execution op Decree- 
Setting ASIDE Salk— IRRK- 

(JULARITY— iJENKRAL CASES. 

[1. L. R. 16 Oalo. 794 

, 8. 289. 

See Sale in Bxpxjution op Decree- 
Setting ASIDE Sale — Irre- 
gularity — Oenkral Casks, 

[I. L R, 12 Boa. 368 

, 8. 290. 

See Sale in Execution of Decree— 
Setting aside Salk — Irreou- 
LA lUTY— General Cases. 

[L L. R. 14 05161. 

8. 291. 

See u 244— Partus to Buite, 

[I.L.R,10AU.l 

Ste Sale in Execution or DiORiM-* 
STAY OP Sale, 


[LL.K,10Aai 
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CIVIL PROOBDURB CODE %S 62 ^rantd, 
, 8. 292. 

See Plkadvr Pvbchaar by, at 
Salb 18 Exkcuticn. 

LI. L. R. 10 Had. Ill 

, 8. 293. 

See Appral— EXF.CUTI 05 of Dkcrke — 
QUKBTIOX in EXKCtfTION. 

[I. L R 16 Oalo. 636 

See Cakrk cjndkh Salk in Execution 
ov Dbckek— Ue-halks. 

. 8 294. 

iSee n. 244— Question in Execution op 
DKCnKK. 

[I. L. R 11 Botn. 688 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 11 Bom. 688 

See Mortoaok— Salk, op Moutoaoed 
Phopkuty — lliauT OP Mort- 

(lAOKES. 

II. L. R. 16 Calc. 132 

See .Sale in Execution of Dkcukk— 
Dihtuiuution or Salk • Pro. 

CKKUM. 

LI. L. R. 16 Calc. 132 

, 8. 296. 

iStY Apminirtration. 

[I. L. R. 16 Oalo 202 

See Attachment— Alienation during 
Attachment. 

[I. L. R. 16 Oalo. 771 

See Execution or Decrkk— Stay or 
Execution. 

LI. L. R. 16 Oalo. 202 

See Casks under Salk in Execution 
or Dkcrkr — Distribution or 
Salk Proceeds. 

, 8. 301. 

See Attachment — Subjects op At- 
tach MEN T— Dk BTS. 

[I. L. R. 10 Mad. 194 

, 8 . 806. 

See Sal* in Execution of Decree - 
Kk-salrs. 

[I. L. R. 12 Mad. 464 

See Sale in Execution of Dkcrkp.— 
Setting aside Sals— Irregu- 
larity— Qrkkk a l Carbs« 

[I L. R 16 Oalo. 33 


CIVIL PROOEDURB CODE tSSU^ contd. 

, 8. 311. 

See Appeal-Sale in Execution of 
Decree, 

[I. L. R. 11 Mad. 819 

[I. L. R. 9 AIL 411 

Jurisdiction of Civil Court — 
He VENUE Courts — Orders of 
Kk VENUE Courts. 

[I. L. R. 11 All. 94 

See Limitation Act, J877, s. 18. 

[1. L. R. 14 Oalo. 679 

Ser Right op Suit— Sale in Execu- 
tion op Decree. 

[I. L. R. 14 Oalo. 1, 9 

iSV'cSALR IN Execution op Decree— 
Setting aside Salk— Irregula- 
rity— General Cases. 

[I .L. R. 9 All. 411 

[I. L. R. 14 Oalo. 240 

(1. L. R. 10 Mad 67 

, a 312. 

Ser A iTKAL— A ppeal Newly givf.n by 
Law. 

[1. L. R. 16 Calc. 429 

S^r Appeal— Sale in Execution of 
Decree. 

LI. L. R. 11 Bom. 603 

[I. L. R. 9 All. 411 

Srr Jurisdiction op Civil Courts 
Revenue Courts— Orders op 
Revenue Courts. 

[I.L. R.9A11. 602 

[I. L. R. 11 All. 94 

S(r Limitation Act 1877, s. 18. 

[1. L. R. 14 Oalo. 679 

See Right of Suit— Sales in Execu- 
tion of Decree. 

[I. L. R, 14 Oalo. 1, 9 

Srt Sale in Execution of Decree- 
Setting ASIDE Salk — Ieregu- 
LAUiTY— G eneral Cases 

LI. L. R. 9 All. 411 

, 8. 313. 

See Collector. 

(I. L. R. 9 AU. 43 

Ste Jurisdiction op Civil Court— 
Uevbnue Courts- Oedkbs of 
Revenue Courts. 

(L L. R. 11 AU 94 
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CIVIL PROCKDURS CODE 1882, B. 813- 

rtfutinned. 

See Salk iir IfixKctrrtoK of DRcitKe— 
Invalid Salkb— Wantof Sale- 
able iNTKBKST. 

[LL.B.9A11. 43, 167 

^rrSALB IN Execution or Decree- 
Setting ASIDE Sale —Rights of 
Pitrchasees—Uecoveby of Pur- 
chase Honey. 

[I. L. R. n Mad. 269 

•Serf SII4LL CAUSE COURT. MOFUSKIL— 
J UBISDIC nON — PU HOH A SK M ON KY. 

[1. L R. n Mad. 269 

,8 315. 

See Limitation Act 1877, Art. 17«. 

[I. L. R, 11 All. 372 

See Sale in Execution ok Dfchkk— 

fiKTTING ASIDE SALE — RjGIITM OK 
PiJRCIIAHEKS — UECOVEUY OK PUU* 

CHASE Honey. 

[I. L R. 11 Mad 260 

See Small Cause C-ourt, Mokuhsil— 

JUUISDICTION — PuRCllAHK MoNfcV. 

[I. L. 2i.ll Mad 200 

, 8. 316 

See Mort<,agr~Sale ok Mortgaged 

PROKKUTY— PURCHASKUH. 

[1. L. R. 15 Calc. 540 

8. 316 -- ('t rf it'u'titf of !<4th ^ opfttnultiOH for 
f ’ottrf Fiff," Acf Ih7o, 4.fi j An apulK Uliun by an auc- 
tion-purchiwcr for a certifirato t>f KaU* nctwi lH»ar 
no Hlamp, ^ioce by n, .IKl of tbft Civil Procn^hire 
Cotlo (Act XIV of 1H82) it i« not even required 
to b« in writing. IIiUA Amuaidas r. Tekchand 
Ambaidas. 

[I. L. R 13 Bom 670 

, s. 318. 

&'e Resistance or Obstruction to 
Execution ok Decree. 

[1. L R. 10 Mad 53 

See Bight of Suit— Fresh Suits. 

[I L R. 10 Mad. 53 

See Right of Suit— Possession, Suits 

FOE, 

[I. L. R. 14 Calc 644 

, 88. 320-325. 

See Collector. 


CIVIL PROCEDURE CODE 1883, 88 320 
325— 

See Exkcution of Decree —T ttAKsrKB 
OF Decree for ExioinriuN and 
Power of Court. 

• Ih L. R. 11 Bom 478 

See Jurisdiction of Civil Court ~ 
Revenue Courts- Orders or 
^ Revenue Courts. 

[1. L. H. 11 All. 94 

. 8. 331 

Sit Resistance or Oustbuction to 
Kxacution ok Dkcueil 

[I. L. R. 14Calo. 234 

, 8. 332. 

*v< Hamlatdahs* Courts’ Act, 

11 L. U. 13 Bom. 213 

Stt PAUTurs Suii.htitution hk Parties 
- Jcdoment-Deiitohs. 

[1. L. U. 12 Mad 211 

Sof C.\skn u.vdkh Rkhihtanck or Oh- 

HTRUenON TO KxECUrioN OK 

Decrle. 

' t S' 335. 

AVi Limitation Act 1877, Art. lf.7. 

(I. L. li. 11 Bom. 473 

See Ukhistanck oh Oiuthuction to 
L.xkcutiuk ok Dechre. 

[1. L. R. 10 Mad. 53 

Sa Right ou Slit-Fhlhu Suits, 

[1. L. U. 10 Mad. 53 

Sn SUUl.lY - K.SKOItCRMLSTOKSECUUirV. 

[1. L. It 14 Calo. 757 

Str SUUETV — LIAIULITY OK SURETY. 

[1. L. U. 14 Calc. 757 

. B. 344. 

Sre 1.N.SOLVENCY— I.SROLVK.VT DKIITOUS 
UNDER CIVIL PR^K KOURK CiH»E. 

[t. L. B. 11 Mad. 301 

St Ml NhlK, Jl RIbDirilON OK. 

LX.L.B.11 Mad. 301 

St Sure'iy— Liability of Surety. 

tl.L. R.15 Calo. 171 

8 349. 

Si Arrest. 

[1. JL. B* 12 Bool 46 

Sr ATTA(!H1IENT— ATTACMMEBT OF 
rERftON. 


[1 L. R. n Bom. 478 


a. L. B. 12 Bom. 46 



( 189 } maSSTOFOABBa ( 1«0 ) 


OlVIL PROOEDURS CODE l 662 -e 0 ntd. 
, 8, 361. 

See Claim to Attacbbd PBorasTr. 

tI.L.R. 9 All. 232 

Ste iKHOLVEKCY— INBOLVKNT DEBTORB 
UBDjftft Civil Puocedubb Code. 

[I. L. R. 14 Calc. 691 
f I. L. R. 12*Bom. 424 

, B. 362. 

Ufa INHOLVEKCY— INHOLVENT DEBTORS | 

UNDER Civil Procedure Code. l 

(.1 L. R. 11 Mad. 1 I 

.s. 364. 

Hit Claim to attached PiioPEUTY. 

{1,L.R. 9 All. 232 

» 88. 364—360. 

Sre Insolvency— iNftOLVKNT Debtors 
UNDER Civil Puocedukk Code 

[ 1 . L. R. 12 Bom. 272 

Ste MoiiTOACE— S alk ok Moutoac.ed 
pROl'KUTY— 111 OUTS OF MoRT- 
OAOEES. 

fl. L. R, 12 Bom. 272 

, 8. 360. 

iSfr Insolvency -Insolvent Debtors 
UNDER Civil. Procedure Codk. 

[I. L R. 11 Mad. 301 

Stt Munbif, Jurisdiction of. 

LI. L. R. 11 Mad. 301 

, 8. 301. 

iS## Abatement of Suit— Suits. 

[I.L. R. 13 Bom. 677 

St^r Rxout of Suit— Su bvi val of Kioht. 

[1. L. R. 13 Bom. 677 

■— I 88. 366—367. 

Parti K 8—SuBftTiTUTioN of Parties 
— Eestondentb. 

[I. L. R. 9 All, 447 
[1. L. R. 10 All. 223 

, 8. 368. 

Strf Abatement or Suit— Appeals. 

[1 L. R. 11 AU 408 

S*i Limitation Act 1877, Art. ITIB, 

(I. L. R. 10 All. 260, 264 , 


CIVIL PROCEDURE CODE 1882, 8. 368 

-^rontinttrde 

See Parties— Substitution of PAjtTiEa 
— Bespondents. 

[I. L. R. 9 AU. 447 

[I. L. R. 10 AU. 223 

[I. L. R. 11 AU. 408 

, 8. 372. 

jurisdiction— Question of Juris- 
diction— When it may be raised. 

[I. L. R. 10 AU. 97 

Si'c Parties— Substitution op Par. 
TIES— J udgmbnt-Debtors. 

[1. L. R. 10 AU. 97 

, s. 373. 

Stft Dkcheb— Form of Decree— Non- 
suit. 

[I. L. R. 9 All. 690 

iSVf Limitation Act 1677, Art. 179— 
Nature of Application— I bre- 
oular and Defective Applica- 
tions. 

[I. L. R. 10 AU. 71 

s<r Munsif, Jurisdiction op. 

[I. L. R. 10 Mad. 162 
S<c Plaint— Amendment of Plaint. 

[I. L. R. 10 Mad. 152 
Sf-r Suprkintendence of High Court 
—Civil Pbooedure Codo, b. 622. 

(I. L. R. 11 Mad. 322 

ser Cases under Withdrawal of Suit 

, 8. 374. 

Str Limitation Act, 1877, s, 14. 

1 1 . L. U. 12 Bom. 625 

S(e Limitation Act, 1877, Art. 179— 
Nature op Application— Irre- 
gular AND Defective Applica- 
tion. 

[1. L. R. 10 All. 71 
Str Cases under Withdrawal of Suit. 

, 8. 375. 

St '€ Casks under Compromise— Com- 
pKOMisF. OF Suits under Civil 
Procedure Code. 

. B. 401. 

See Pauper Suit— Suits. 

II. L. R. 10 AU. 467 

, sa 404-406 

S(t Pauper Suit— Suits. 

[L Xi^B. 10 Mad. 19C 
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DIGEST OP CASES. 
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OlVXL PROOBBTTRK CODE 

. 8. 407. 

Srv Pauper Suit— S ums. 

[I, L. R. 10 All. 467 
[I. L. R. 13 Bom. 126 

See SUPERINTKNDKNCK OF IlUJH CtH’UT 

—Civil Pkocedurk Ct»i>K, h. 62 i*. 

[I. L. R. 10 All. 467 

, 89 409, 410. 

Hev Pauper Suit— Suits. 

LI. L. R. 13 Bom 234 

,8. 411. 

Sit Appeal— Dkcrres. 

II. L. R.O A11.64 

Str Civil PiincKns'UK C<m)k, s. 24 4 - 
Parties to Ss it.s. 

[I L. R. 9 All. 04 

S,( rAurFJi Suit— S uns. 

il. L.H. 0 All. 04 
fl. L. R. 13 Bom. 234 
Sft Set-off— C uoM DixiiEEs. 

[L lu R. 9 All. 04 


B. 424 

COLLIX'TOU. 


fl. L. R. n Mad. 317 
[I.L R. 13 Bom. 343 


8 434. 

is't Oenual Uent Aur, igr/>, s. :»H. } 

11, 1.. B. 14 Calc. 570 | 

1 

See Evidence Act, h. 80. 

lI.L.R,14Calc 646 ‘ 

ike Foreion Judgment. 

LI. h. R. 14 Oalo. 546 

8 440. 

Sec Minor— nKrRE8F.NTATioN OF Minor 
IN Suits. 

[1. L. R. 14Calo. 160 

8. 441. 

Sre Minor— Hkpresentation of Minor 

IN Sum. 

(I. L. R. 13 Bom. 234 

8. 442. 

Su Minor— Representation or Minor 
IN Suits. 

C1.I..R. 13 Bom. 7,234 


OIVIL PROOEBURB OODK 18S2-^<^^. 
, 8. 443. 

Stc Misi>u— R kpurrentatioh or Minor 
i.N Suits, 

aURUCalo 204 

, 8. 444. 

Sir Minor— RePRKSKNTATI(»N oy MlNi>R 
IN Suits, 

* (1, L. B- 13 Bom 234 

,8 468. 

Srr GuARDUK— A ppointment 

{X. L. E. 12 Bom. 663 

. 8 462. 

AI*1‘KAL— OUDKIiS. 

[1. L. R 12 Mad. 603 
Str C<»iiri{OMI.HK COMtMlOUf.HR OF SlHTj^ 
UNOiiK Civil. Prikt.ourk Code 

n L. R. 12 Mad, 483 

Sii Oathk Act, B. 1». 

[I L. R. 12 Mad. 483 

, s 403. 

Su lil'.NATIC 

[I. L. R. 13 Bom. 656 

, 8 468. 

Su Skkvice of Sumiionh. 

II. L. R 10 Mad. 319 
[1. L. li. 11 Mad. 476 

Sfc Soldier. 

1 1. L. R. 11 Mad. 476 

, 8S. 477, 479. 

St f A n A c If MK NT— A ttachment refoke 

Judgment. 

[1. L. R. 14 Oalo 695 

, 8. 484. 

Surety — Enfobcem ENT or Secu- 
rity. 

(1 L R. 12 Bom. 71 

, 8. 490. 

.Vt EXECTfTION fiF DucUEK — APPLICA- 
TION FOR Execution, sto, 

[1, h. R. 12 Bom. 400 

Sit Sale in Execution of ]>E<;iiRK— D is- 
tribution OF Salk Proceedm. 

fZ. L. R 12 Bom. 400 

, 89 492, 493. 

Stt' Injunction— Under Civil Proce- 
dure Code. 

[X. L. R. 9 All. 497 
[l.L.a,10Ali80 
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7XV1L PEOO£DURS CODS IBSZ-^ccntd. 
, s. 494. 

SlfH APPSAt-^DEBS. 

[I. L. R. 12 Mad. 186 

Set SUPBBINTRNDEKCEOr HiGUCoUBT— ' 
Civil Pbocedure Code, h. 622. 

[I. L. R. 12 Had. 186 
. 8. 503. • 

Ste Appeal— Eeceivkub. 

[I. L. R. 10 Had. 179, 180 note 

Ste Reckivku. 

fl. L. R. 14 Oalo. 323 

, 8. 506. 

Set API'KAL— RECKlVEns. 

II. L. R. 10 Mad. 179, 180 note 
, B. 606. I 

.Vrr SPliC'lt'IO Relick Act, *21. I 

[I. L R. 0 All 168 ■ 

See Withduawal of 8j:it, 

[I. L. R. 0 All. 108 


, as. 608. 614 

Str AhniTKATroN — A wahds— Validity 

OF Aw Alton AND OUDUND i-oll 
HETTING TllKAf ABIOK. 

[I, L. R. 10 All. 137 
II. L R, 13 Bom. 119 

I 

Srv Auhitbation — SuiiMisnioN OF ' 
Awauu. I 

11. L. R 10 All. 137 i 

[I. L. R. 13 Bom. 110 | 

. 8. 516. I 

Str SuPRBiKTESDKNCKOF High CorjiT - I 
Civil PuociiDuuK Cook, n. »;22. 

[I L. R. 11 Mad. 144 

, 8. 520. 

Str Appeal-Arbitration. 

[I. L. U. 16 Oalo. 482 

, 8. 521. 

See Appeal — Arbitration. 

[1. L. R. 10 All. 8 
[1. L. R. 16 Oalo. 482 

Ste Abbitbation — Awards — Validity 
OF Awards and ground for 
RE rriNQ THEM ASIDE. 

[I. L. R. 10 All 137 
[1. L. R, 13 Bom. 119 
[I. L. R. 12 Mad 113 


OlVIL PROCEDURE CODE 1882, 8. 521 

^ eontinued . 

See Special Appeal— Obdebs subject 
TO Appeal. 

[I. L. R. 10 AU. 8 

, 8. 622. 

Se ^ Appeal- Arbitration. 

[I.L. R. 11 Mad. 85 
[I. L. R. 10 AU 8 

Set Spbcial Appeal— Orders subject 
TO Appeal. 

[I. L. R. 10 AU. 8 

, s. 525. 

6Vr Appeal— Arbitration. 

[I. L. R. 16 Oalc. 482 

S*r Abbitkation— Awards — Validity 
OF Awards and ground for 
BETTING them ABIDE. 

[I. L. R. 16 Oalo. 482 

iVr A uniTHATi ON — Private Arbitra- 

TION. 

[I. L. R. 12 Mad. 331 

6V/ Kvidknce— Civil Casks— Secondary 
Kvidence— Lost or Destroyed 
Documents. 

[I. L. R. 12 Mad. 331 


Sir SUPKniNTF.NDKNCK OF HlOU COURT— 
Civil Procedure Code, s. 622 . 

[I. L. R. 16 Oalo. 482 

, 8. 520 

See Appeal— A n BiTR.VTioN, 

[I. L. R. 16 Oalo. 482 

Sir Arbitration— Awards — Validity 
OF Awards and ground for 
setting them a.side. 

[I. L. R. 16 Oalc. 482 

Sir Superintendence of High Court- 
Civil Procedure Code, b. 622 . 

[1. L. R. 16 Oalo. 482 

, 88. 532. 538. 

See Deck KK— Form of Decree— Bill of 
Exchange. 

[I. L. R. 16 Oalo. 804 

, 8. 539. 

See Right op Suit— Charities. 

[1. L. R. 10 Mad. 185, 375 

[I. L. R. 12 Bom. 247 
[I L.R.10AU.18 

[I. L. B. 12 Mad. 157 
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CIVIL PROOBDURE CODE 1882, a. 530 

-^continwd, 1 

See Riout of Suit— Isterkst to Sup- i 
PORT Suit. 

ri- L. R 12 Had 157 ' 

, B. 641. I 

See Limitation Act, 1877, s 4. ; 

[I.L. R.16 0alO 260 ; 

<St'^ Limitation Act. 1877 , Aut. ITU- 
Period PROM WHICH Limitation . 
KUNB— Where there has uekn , 
AN Appeal. 

[I. L R. 16 Calc 260 ' 


OIVII. PROOEDHRE CODE 1889, B. 644 

— fOEllRMri/. 

hill fAToor. bo could not bo doprivod of tho beoo* 
fit of that order without having the opportaniijr 
to defend it. Not having boou a party to the 
procetxlingE in agpeal, ho was notatfeotod by ibo 
leault of those prooeodiugs. Where there are 
several res|K)udeuta Wfore the Court of first ap« 
}>ea), though one of them msy represent bis 
fellows a further ap|)cal, he eannut represent 
a person who w'as not his co-respoudent. and 
agaiuHt whom therefore no decree could have 
bf^en made ou a point common to the two, or on 
any iH>intat all. I>KV Gopal Savant c. Vaeudkv 
V rniAL Savant. 

11. L. R. 12 Bom. 371 


I —a. 64r4 — Ptrton* not port hit to priHtrdintjx | 
in appeal not hound hy the reunlt of thojte proered' ' 
ijti 74 r.J Decrees in three separate suits for the 
partition of a certain estate having been referred 
to the Collector of Itatnagiri for execution under 
the Civil Procedure Code (Act XIV of 188L’), 

8. 265, It and It ^.brothers of the first a)»pellunt j. , 
who were parties to the suiu*, object*^ to tlie 
Collector’s mode of partition, ainl applietl to the i 
Court to set aside the Collector s scheme, and i 
to direct a fresh partition. The .Subonliuate • 
Judge of Veugurla grantcul the application, ami ; 
8et aside the partition ordereti by the Cidlector. 
Against this order, 1 , who was plaintiff in one ; 
of the suits, appealed to the District Court, and 
in the app<^l he made It alone the res|K)ndeiit. i 
The District Court rcversinl the order of tho 
Subordinate Judge, and upheld the order of the I 
Collector. Thereupon li preferred a second 
appeal to the High Court against the decision of ; 
the District Court. To this appeal neither It nor 
his brother, the present ai>i>elluut, were made | 
parties. The High Court having eoufirnu*d the 
decision of the District Court, procee<iiiigs were 
taken to carry out the partition according to the ] 
Collector’s original scheme. The appellant ob- . 
jecUKl, on the ground that the Collector’s scliemo j 
had been set aside by the Subordinate Judge, and 
that he (tho appellant) bad not been a party to 
the proceedings in either of the Appellate C<iurt.s. 
He contended that be was, therefore, not bound 
by the decisions of the Appellate Courts, and 
that the order of the Subordinate Judge, setting 
aside the partition ordered by the Collector, was 
still in force so far as he was concerned. He 
therefore applied that the property sbouli be 
divided in accordance with that order. His 
appUcmtioQ was rejected by the Court of First in- 
stance as time-barred, inasmuch as more than a 
year had elapsed since the date of the order of 
the Subordinate Judge, and daring that time the 
applicant had taken no stejps to enforce the order. 
On appeal, the Acting District Judge confirmed 
the order of the lower Court, hol£ng that the 
or^ of the Subordinate Judge was DO longer in 
force, having been set aside by the High Court. 
On second appeal to the High Court : I/e/d, that 
the appellant w'as not bound by the final decision 
qI Um High Cooxt. The original order being tu 


2-8. 644 — Appeal on fuUConri^fee from decree 
dutminxiny Kuit tn jHirt tit maud of whole oaim 
though NO erojot-appeal or ohJeefioHs preferred—^ 
Ihnnuiotal of whole unit on remaud^fltgh (.tmrt 
rotopettnt tn eirond appeal to eoHJtidrr rahditff 
t[f ntnand order Nt*t upeemiiy appcaled-m(Ur^tl 
I*foeedure f ode, J(n. hW, A piuiutilf whoso 

suit hiul been decreed in part ap)>ealod from so 
much of the first i'ourt’s deerro as was adverse 
U> him, and Htaiupeti bis iiiemoratidum of ap|>eal 
with a stamp, which would have cover e<] an ap- 
|H’ul from the whole decree. The defendant did 
not appeal or file cross-ohjectious. 'j'be lower 
Appellate (.'ourt remanded the whole case to tlie 
liisi Court under s. of the Civil Frocedure 
(/'talc, the plaintiff not appealing under a. 588 
(28; from the order of remand The first flourt 
then disniisMe<i the whole suit, and, on appeal by 
the plaintiff, the lower Api>ellate Court confirmed 
the Occiee. On a second appeal to the High 
Court. J/rld, (t) that the High Court w^as com- 
IHiicut U> consider the validity or propriety of 
the order of remaud, though it had not been 
specifically appealed against ; (ii) that the order 
of remand was ultra ttrts, so far as it related to 
that part of the first Court's decree, which was 
favourable to the plaintiff, the lower Appellate 
Court not having jurisdiction, in the absence of 
any apjical or objections by the defendant, to 
disturb that part of the decree ; Per If AH MOOD, 

I J.— S. 514 had no application to the case, that 
I rectioii relating only to cases where one or more 
I of the parties arrayed ou the tmmo nide oppeaJed 
j against a decree passed ou a ground common to 
I all, and not to coses, where either of two opposite 
; parties appf'altd from a part of the decree upon a 
I Court fee sufficient for an appeal from the whole. 

I MoUrnhur Ciiug r. Itrngal ttorrr ament 7 Aiapre'e 
! I, A. 283, Forbee r. A meeroonuea iiegum 10 JHoarc m 
! I A. 31U, and Muhhun l^l r, Sree Kiehen Sing 12 
‘ Moure* /. J. 157, referred to. Cheda Lal r. 
Dadullah. 

ri. L. R. U AH. 35 

3 —8. 644 —Apjwal hy one of eetcral plaintiffe 
eia/mtHg uuder a joint rtght-^lJrrreo in Mwk ap» 

, pral hutdi other ro>plainttff», aUhouyh not partten 
to ofinal^rtm edurt.\ A aad if bfPUghi a 
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CIVIL PROOEDDRS CODE 1882, S. 644 CIVIL PROCEDURE CODE 1882— 


•^continued* 

ftnU agaiimt and obtained a deeroo awardinjr a 
part of their claim. Ji apiMsaled, and the AppeU 
late (kiurt reversed the decree, and rejected the 
plaintiffe claim altogether. Hubmuontly A who 
hail not Joined In the appeal, applida for ezocutioii | 
of the original decree : Jhld, that although A 
had not l»een a party to Ibe appeal, lie woe bound 
by the declHlon of the Appellate Court, and woh 
not ontitled to tako out oxecutiou. Haiiaji 
Dhondsukt r. CoLLECTou OF Salt Uevekuk. 

[I. L. E. 11 Bom. 696 

4.— 'S. 544. — of AjipcUnfr ( 'oin't io aUrr 

dr*>rt'(i nnttpprul hy »nr jhirt ('trd Courtx 
Art^ of for parti- 

tioH and Duxnr fi rv ft .VHUedA'aiid othore for 
partition of a ehare of certain laud, and claimed 
mesne proftta from other <lef(?udaiitfl, who wore 
ieoAutH of the land. S obtained a decree by coii’ 
mmt for her share, and a sum of Jhl ruiieos wa« 
dwjreoil to her against the tenants for inonne pro- 
flu. Against this decree the tciiautM uppcaliKl. 
Tho Suliordluato Judge finding that the said oct- 
matter of iho suit, the land of which partition 
was claimed, exeewled the jurisdiction ^ the 
Idunsiff revonwMl the deeroo of the Miinsif, and 
diroutod the plaint Ui be returned for prosontatiou 
in tho proper Court. It was omiUnidod, on apviwal 
to the UigU Court, that the Subordinate Judge 
could not set lu^ido the decree against the ionantH 
for loosue protUs I/oid that, as t he Muusif ’s 
Court hmi no juriH4Uctiou to mitcrtuiu the suit 
for partition, it could make no d(xiree for mesne 
prohls. aud, therefore, tiie Subotdiiiute Judge had 
jiowor to set it aside. Nauamma v. SuunA 

fl. L, R 11 Mad. 197 

, 8. 646. 

Afpeal— Bbcukes. 

[1. L. K. 12 Bom. 279 

Air E.\KcrTTioN OF Decbke— Stay op 
Execution. 

fl. L. U. 0 All. 36 { 

Sft* Surety- Enforce .MKT of Security. ! 

[I. L. K 12 Bom. 71 i 

, 8. 646. i 

ikt Execution op Decree -Stay ok | 
Execution. j 

[1. L. U. 0 All. 36 

A a Surkty-*Enpobcement op Secu- 
rity, 

[1. L. R. 12 Bom. 411 | 

, S. 640. j 

Stt OkRBB UNDKE SECURITY FOR CosTS 

rSURETY-*ENPORCSMBNT OF SECURITY 

[I. L. R. 16 Oalo. 497 


, 8. 661. 

See Appeal— Decrees. 

fl. L. K. 10 Mad. 292 

Sec Appellate Court— General Duty 
OF Appellate Courts. 

LI. L. R. 13 Bom. 76 

St e Special Appeal— Orders Subject 
TO Appeal. 

(I. L. R. 10 Mad. 292 

, s. 662. 

.S/v Uemand— Power of Remand. 

[I. L. R. 11 All. 488 

Ser Remand— Procedure on Remand. 

(1. L. H. 11 Bom 663 

, s. 664. 

Sir Remand- Power of Remand. 

[1. L.R. 11 AIK 488 

, sa. 665, 666. 

.SVr Special Appeal — Procedure in 
Special Appeal. 

fl.Ii. R. 9 All. 147 

, 8. 567. 

Sie Special Ai'Peal— Procedure on 
Special Appeal. 

(I. L.R. 0 All. 147 

s. 668. 

Si,' Cask.^^ under Appellate Court- 
Evidence AND Additional Evi- 
dence ON Ai*peal. 

s. 674. 

Sit- Appeal to Privy Council— Casks 
IN WHICH Ai’peal Lies— Substan- 
tial Question of Law. 

II. L. R. 9 All. 93 

Sti Judgment — Civil Cases — Form 
AND Contents of Judgment. 

(1. L. R. 9 All 26,93 

-8, 676. 

Review— Ground for Review. 

(X«Ii.E. 11 AU. 176 

1 — S. 676. — rena of opinion between Judyrsn 
hrarnuf ttppraf — Judgment'' — llrftrrnce to jStll 
Jienvh a/ti r dt Hrertj of diMentient judgments on the 
apptnl- Jtrjt'renet ultra fw>c/t.] Where a Bench 
of tw'o Judges bearing an app<^ and differing in 
Opinion have delivered Judgments on tho appeaf 
aa judgmentfi of the Court, without any reser- 
vation, they are not competent to refer the appeal 
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CIVIL PROOEBURS COBB 1888, a. 575 

to other Judges of iho Court under n. 575 of 
the Civil Procedure Code. JlohUkhand and Kk mnoti 
Bank T. Jiow, 1. L. R. 6 All. 468, referred to. Lal 
S iKOH U. GUANBHAM SlNOH. 

[I. L. R. 0 All. 025 

2.-8. 575. — Praeti^r — Appeal — Dipt retire of 
opinion oh Divisurn Bench rrgnrdinij prthminnrij 
objrrtionae to limitation — Lrttrrn Patent \V P,. 
it, 27] S. 27 of the Letters Patent for the Hi^h Court 
of the N.-W. Provinces has boon supenKnli^d in 
those oases only to which s. 575 of the Civil Pro- 
cedure Code properly and without strainiuj? lan- 
guage appIioH. There are many cases to which 
e. 576, even with the aid of s, 617, does not apply ; 
and to {these s. 27 of iho Letters Patent is still 
applicable. One of the cases to which s. 575 j 
of the Code does not apply is where a prelimiiiAry ; 
objection being taken to the hearing of a hrst { 
appeal before the High Court on the ground that j 
the appeal is time-torrod, the Judges of th« ! 
Division Bench differ in opinion os to whethfr j 
the appellant has shown sufficient causo. within j 
the meaning of e 6 of the Limitation Act (XV of i 
1877). for not presenting the apinml within the | 
prescribed period. The decibion of such a jircli- | 
minory objection is not a ** hearing " of the | 
appeal, but precedes the hearing or determines ! 
that there is no appeal which the Court can hear i 
or docido. Where such a preliminary ohji^ction ’ 
is allowed, it cannot Ira said that the < -ourt which, 
by reason of the Limitation Act, has tie juris4li<'- 
tiou to hear the ap{>eal, should uevcrtholcsM | 
*• affirm” the decree of the Court below. In the 5 
case of such a preliminary objection and sueh a j 
difference of opinion (the lieuch being equally I 
divided), the opinion of the senior Judge should. ■ 
under s. 27 of the Letters Patent, prevail. Appo ji ; 
Phivrar v, ('hiclal Khubekand, I. L. K. H Ihmi. i 
204, and CrridkarIJi Afaharaj Ttkait v. J*HruMhot}im 
(ioitmnti^ I. L. It. 10 Calc. 8! I, distinguished, i 
HusaINI BEUAM r. CoLLECTOK OK MUZUFFAU- 
MAQAB. ' 

[I, L. R. 11 All. 176 ; 


CIVIL PROOBBCRB OODB 
, 8. 581. 

Ste Exbcftioh or DKcUKK—BrAY or 
Execution. 

11. L,R. 10 Alt 389 

, 8. 582. 

Str Abatement op Suit— A rPEAUc 

• (I.L.aUAU408 

Sit AprEAL—ARBlTIlATlu.V. 

{I. L.a 10 Alt 8 

s^r Limitation Act, 1877, Aut. 171h. 

[1. L. R. 10 All. 260, 264 

Stf PaUTIKS— SUUHTITI tTlON OF PaU- 
T1K8— Respondents. 

(I. L. R. 10 Alt 223 
LX. L R 11 Alt 408 

See Spkciau Appeal— ORDE ttH kubjec^t 
T i> Appeal. 

[I. L. R. 10 Alt 8 

, 8. 5S3. 

.Srt Kakcutios of Dei her— Appmca* 
TioN For. K.xK<;triioN and Powkes 
OF CoUllT. 

[(. L. R. 11 Mad. 258 
( 1. L U. 13 Bom 485 

St't Execution <»f Dkcukk-Stav of 
Exkcution. 

ll. L. R. 10 All 380 

Str . Limitation Act. 1877, Aht, 178. 

II. L. R. 10 Mad. 66 

Sf > MfhNK PlloriTS— A hskbhment of 
Mkhnk Profits in KxKot;TioN 
AND Suits for Mesne Phofith 

[1. L, R. 11 Mad. 258 

iVc Pre-emption— P uitciiAsK Money. 

[I.L.R.10A1I 400 

&e Surety— Enforcement or Secu- 
rity. 


, 8. 578. 

Sf Cases under Appellate Court— I 
Other Errors A FFEcTi NO Merith | 
OF Suit. 


, 8 579. 

See Decree— Alteration or Amend- | 
MENT OF Decree. ; 

[I. L. R. 11 All. 267 ! 

St'e Decree— Construction of Decree 
— G knee AL Cases. 

[L L. R. 11 Bom. 177 ‘ 
Ste Execution of Decree— Deck f.k 
TO BE Executed after Appeal : 
OB Review 

fl. L. R 11 All 207 


(I. L.R* 12 Bom. 411 

>, B. 584. 

Str Appeal— Decrees. 

[L L. R. 10 Mad. 292 

Sec Privy Council. Practice of— 
Questions of Fact. 

ll. L. R. 16 CalO 753 

Ste SrKcwh Appeal— Orders SUBJECT 
to Appeal. 


LX. L. a 11 iil 883 
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CIVIL PROOEDUaS CODE 1882, 8. 684 

Siie Bpbciai# Appeal— Pbocedube in 
Special Appeal. 

[1. L. R. 16 I. A. 233 

il .L. It. 17 Calc. 291 

8. 586. 

See PEivy Cohnctl, PRAcTicft of~> 
Quebtioks of Fact. 

(I.L. R. 16 Calc. 763 

Sf'e Special Appeal— Procedure in 
Special Appeal. 

[L. R. 16 I. A. 233 

[1. L. R. 17 Calc. 291 

,8 686 

iSte Small Caubk Court, Mofussil— 
J URiBDicTioN— C ontract. 

[I. L. R. 16 Calc. 662 

[I. L. R. 12 Mad. 349 

Set Special Appeal— Small Caube 
Court Cabkh— Contracts. 

[I. L. n. 16 Calc. 662 

[I. L. R. 12 Mad. 349 

Stf Special Appeal— iSm all Cause 
Court Casks— General Cases. 

[I. L. R. 12 Mad. 116 

,B. 687. 

See Decree— Construction or Decrees 
—General Casks. 

[I. L. R. 11 Bom. 177 

Sec Parties— Substitution OF Parties 
— Uebpundents. 

[I. L. R. 10 All. 223 

See SPBtiiAL Appeal— Procedure in 
Special Appeal. 

[I. L. R. 9 All 147 

— — ,8. 588. 

See Appeal— Ez-Parte Casf^. 

[I. L R. 16 Calc. 426 

See Appeal— Receivers. 

[L L. R. 10 Mad. 179, 180 note. 

See Appeal— Salk in ExscuTion or 
Decker. 

[I. L. R. 11 Bom. 603 

Set Letters Patrnt— High Court 
N.-W.P,cl 10. 

[I L. R. 11 AU. 376 


OIVIL PROCEDURE CODE 1882-cok^. 

s. 689. 

See Appeal— Ordrrs. 

[1. L. R. 12 Mad. 472 

, 8. 691. 

Sec Appellate Court— Other Errors 
Affecting Merits of Suit. 

[I. L. R. 9 All. 447 

See Letters Patent, High Court N.- 
W. P., CL. 10. 

[I. L. R. 11 All. 376 

See Special Appeal— Other Errors 
of Law or Pbecbdurb— Parties. 

[I. L. R. 9 AIL 447 

, s. 696. 

See Appeal to Privy Council— Casks 
WHERK Appeal Libs— Substan- 
tial Question of Law. 

(I. L. R. 16 Calc. 287 

, 8. 699. 

Sec Appeal to Privy Council— Prac- 
tice AND Procedure— Time for 
Appealing. 

[I. L. R. 10 Mad. 373 

See Limitation Act, 1877, s. 12. 

[i L. U. 10 Mad. 373 

, 8. 608. 

See Privy Council, Practice of— Stay 
ok Proceedings in India Pend- 
ING Aiteal. 

[I. L. R. 14 Calo. 290 

, 8. 617. 

See Appeal— Execution of Decree- 
Question IN Execution. 

ri. L. R. 11 Bom. 67 

See Civil Procedure Code, 1882, s. 214 
— Questions in Execution of 
Decree. 

fl. L. R, 11 Bom. 67 

Sec Cases under Reference to High 
Court— Civil Cases. 

, 8. 620, 

See Costs— Special Cases— Reference 
TO High Court. 

(I. L. R. 16 Oalo. 607 

Set Small Cause Court, Presidency 
Towns— Practice a Procedure 
— Uefekenck to High Court. 

[1. L. R. 16 Oalo. 607 
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CIVIL PROOSDUBS CODE lBB2^rontil. 
, 8. 622. 

Sr 9 Civil Procsdurk Code, s. 258. 

(I. L. R. 11 Bom. 724 

Set Cases under Supkrintendskck of 
High Court— Civil Fuockdurk 
Code, b, 622. 

, s. 623. 

Set Cases undf.r Review, 

, 8. 624. 

See Review— Review by Judge other 

TUAN JUIXJK IN ORIGINAL CASK. 

[I. L. B. 12 Mad. 609 

— 8. 629. 

See Appeal— Orders. 

11. L, li, 12 Bom. 171 
il . L. K. 16 Calc. 788 
See Letters Patent, High CouRT.CL.lft | 
U L. K. 16 Calc. 788 ■ 


CIVIL PROOBDURB OODB l8a2--<NMw»/rf* 
» 8. 6468. 

See Reference to Bioa Court -Civil 
Cases. 

• U L.H.UAU.304 

, 8 647. 

See Com RpoMisE— C om PROMISE OF Suits 
• UNDER Civil Procedure Code 
II. L. R. U All 228 

See Execution or Decree— Stay of 
Execution. 

II.L.U 9 All 36 

Jurisdiction -Qukstioh of JuAis* 
DICTION— When it may be 

UAISKI). 

il, L. R 10 All. 97 

, 8. 647. 

.Ver Limitation Act, 1877, Art. 179- 
Natuhk t>F Application— Irbe* 
GULAU and DeFETUIVE APPLI* 
CATKINS. 


See Review— Power to Rkvikw, 

tl. L. K. 16 Calc. 432 

Set' Special Appeal— Oudkus .subject 
TO Appeal. 


[I. li. R. 13 Bom. 400 
LI L. K. 12 Mad. 125 
[I. L. U 11 All. 383 ' 

■See Superintendence of High Court ! 
—Civil PRocKDURK Code, 8.622 • 

(1. L. R. 11 All. 383 

, 8. 632. ! 

Lettkrs Patrst, Hiou Count, I 
N.-W. P., CL. 10. ! 

[1 L. ll 11 All. 376 I 


, s. 633. 

See Judgment— Civil Cafes— Form 

, AND Co.NTKNTh OF JUDGMENT. 


[I. L. R. 10 All. 71 

iS// rARTli:s-RrBSTITUTinN OF PARTIES 

Ji dgme.nt-Okiitors. 

(I. L H 10 All. 97 

s*r Rkfehknce to Higm Court— Civil 
Cahbs. 

IL L. R. 12 Bom 30 

Sr SUPKRINTENDKNOE OF HfQM CoURT— 

Civil Psockul’iik Code, ». 622, 

|1 L. R. 10 All. 119 


See fKANSFER OF ClVlL CASE— GENE- 
RA LCAHKK. 


(1. L. H. 9 AIL 180 

Se Withdrawal of Suit. 

[1 L. U 10 All 71 


CIVIL PROCEDURE CODE. AMEND- 
MENT ACT (Vll of 1888). 


[l.L. K. 0 All 93 


, s 636. 

See Advocate. 

(1. L. li 9 All 617 


See Pleader— Appointment and Ap- 

PEAKAKCE, 


[I L. R. 9 AU 613 

See Bulbs of High Court, N.-W. P. 

(1. L. R 9 All 613 


, 8. 46. 

See Executkin of DkcREB —RBFEAL of 
Act pending Suit. 

|X. L. 1< 16 OAlo, 323 


, 88. 63, 66. 

See Abatement of Siiit- Apfealb. 

Ll. L. R. 11 AU 406 


See PaRTIBS— SUBST lTUnOH OF FaE- 
TIES -ItBSPONDRimi. 

ri L.R llAa408 
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3IVIL PROCEDURE CODE, AMEND- 
KENT ACT (VII of lBSS)--com>luded, 

, 8. 65. 

StT T^PPEAL— APPBAI/KEWLY GIVEN BV 

Law. 

leOalo. 429 

, 8. 56. 

Appeal— Appeal Newwt Given 

BY Law. 

[I. L. R. 10 Oalo. 429 

St‘f Appeal— Orders. 

[I. L. R. 12 Mad. 472 

3LA1M TO ATTACHED PROPERTY. 

Prorrdnrr Codi\ 1882, H. 280 — Attach* 
meat — Wak/^TnMt Vioprrtij — Jurixdh'tion of 
'ourt UH,drr m 280, Code of Proordurr.’] 

*ho qnoHtion to bn dotonninod iindor h. 280 of 
ho Oivil Proendliro Code Ih tho (piofltion of poH80.s. 
iou : the word« ** poHHeMRion of tho judj^raent- 
ebtor. or of Homo portion in trust for him ’* refer 
4) canes iu which the possoHHion of u claimAut as 
, trustee is of such a character ati to be really 
Jie poftscHsion of the debtor, and not to cases in 
'hloh very intricate quoHtious of law may arUe 
s to whether or not valid trusts may result iu 
larticular iustauuos. In TtrE Matter op the 
Petition op Hamid nAKHin Moeumdau. 
lAMlD BAKUDT MoEUMDAU 0. UUKTEAU CHAND 
:ahto. 

[I. L. R. 14 Oalo. 017 

PntrodNrc Code, 1882, b. 27 8^ Plat m to 
copertif dirrvtvd to bo sold nudor a mortgage 
Attach fntnt,'\ Proceeding's by way of 
daim under s. 278 of tho (Hvll Procedure Code 
xe applicable only to oases of money decrees 
trhere property has been attached, and not to 
daims pn^ferred to proiKsrties directed to bo sold 
.nder murt^Ko decrees. In thk Matter op 
>BK paoLTd. Dekpholth r. Peters. 

[L L. R. 14 Oalo. 631 

B,*^Order tf attackment^Oadamnxi debtor rfn- 
lared iHsolvcat — ApptHHtmcHt of rrroivtr-^ Vest* 
ftg of itutoUu^Hp* proverig in recoit^r-^Ot^^ytion 
0 attarkmtnt — Jurisdiction to entertain obejetion 
-•Pioil Procedure Code, s. 278.] Where property 
las beon made Uie aabjeot of attaohmont under 
J^hap. XtX of the Oivil Prooedure Code, the 
dght of an objector to assert his claim to be the 
me owner of the property, under s 278, and the 
uriediotion of the Court to entertain the objeo* 
ion, are not ousted by the mere oiroumstanee 
Aai the jud^ment^debtor baa been declared an 
nsolvent. and bis property vested in a Heoeiver 
iider Obap XX. It is the judgmeut-dcbtor^s 
iroperty only, not that of the objector, that is 
Aas vested. Paras Ram r* Karam Biwua. 

fi, T- IS 9 11 2^^ 


m.ktit TO ATTACHED PBbpBRTY 

— conrlndrd. 

^,^Codc of Civil Procedure, ss, 278, 280, 283— 
Invest igatio/i of claim to attached properiy:\ The 
CYtent to which tho •* iiive.stigation ” required 
by s. 280 should be carried depends upon the 
circumstances of the case. SardhaRI Lal e. 
Ambica Pershad. 

[I. L. R. 15 Oalo. 521 
[L. R. 15 I, A. 123 

OOLLEOTOR. 

Bombay Abkari Act, 1878, bs. 29. 67. 

[I. L. R. 11 Bom. 519 

Hee JURIRDICTION OP CiVIL COURT— 

Revenue Courts— Orders of 
Revenue Courts. 

[I.L, R. IIAU. 94 

ike Madras Boundary Act, ss. 21, 25, 
28. 

[I. L. R. 12 Mad. 1, 

ike Parties— Parties to Suits— Qov- 
kunment. 

[1. L. R. 11 Bom. 519 

, Certificate of— 

ike IlKUEDiTAiiY Offices Act, Bombay 

s. 10. 

[I. L. R. 12 Bom. 650 

1 . — Position and duties in executing decree of 
Civil Court— ■('ivil Procedure Ckule, 1882, fis. 320— 
326 — Execution of decree — Decree transferred to 
the Collector for execution — Collector's duties and 
powers in execution— Civil Court's jurisdiction to 
revise (ollcctors proceedings in exeention.] A 
decree was trans^rreil to the Collector for exe- 
cution, The Mamlatdar, under the orders of 
the Coilector. put up for sale certain immoveable 
property belonging to the judg^ent^lebtors. 
The sale was confirmed by tho Mamlatdar with 
the sanction of the Collector. Some time after- 
wards the auction-purchaser applied to the Col- 
lector for a certificate of sale, but the Collector 
refused the certificate, and set aside the sale, on 
the ground that the purchaser was a relative of 
the decree-holder, and had really purchased the 
property on his behalf without tho permission of 
the Court. Against this proceeding of the Col- 
lector the purchaser made an application, first to 
the 8ul>ordiDato Judge who had transferred the 
decree to the Collector for execution, and then to 
the District Conrt. But both Courts declined to 
entertain his application, on the ground of want 
of jurisdiction : Ueid, on an appUoation to the 
High Court, that the Snbordinate Judge had 
jurUdiotiou to deal with the appUoation, and to 
revise the Collootor's proceedings in execution. 
Held, also, that the Colleotor having throuvh Ilia 
suboi^inate put up for sale the jodgment-debtor^a 
nvnn rtV- ' nn W*'V 
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completely executed the decree 00 far as he coaid, j 
and was so far nJu*io. His duty was to 1 
make a return to the Court of what ho hal done, | 
After coufirmation of the sale ho e<iuld not set , 
it asido. Per Wkkt, J, : — The Collector, like the ! 
Nasir iii ludia, is a miuisterial officer when he ‘ 
executes a decree. He, like the Nazir, must carry : 
out the decroo of a Civil Court iu fr^Qoral subjec. ; 
tion to the judicial direction of the Court on | 
whose authority the coercive power excrci«tsi by 
him rests, and which aloue can deal judicially ! 
with the questions that arise in execution. His ! 
prooe<Miiug:8 and oniers are subject, accordingly, ! 
to revistou and oorrectiou ou the application of a | 
party aggrieved, whenever ho mi**couccive8 the ■ 
decree or acts illegally in giving elfect to it. Ho { 
is limited strictly to the precitui Hue of activity I 
laid down for him iu the Cotlo and the oniers j 
under it ; and in cases of error or doubt it is the j 
Court that must determiue whether ho, as its * 
ininiHtorial officer, has or has not transgressed | 
his [»owers. Pt r Biiidwood, J. A sale nuule by ! 
a Collector under Chap. XIX of the Civil Pro- 1 
cediire (kxle is suhjtHjt to confirmation hy the j 
(hvii Court under m. :iI2. As soon as the tHdhH'stor ’ 
hiw exercised or |M*rfurme<i the jHiwers or duties j 
conferred or imposed ujnm him by ss. ;121 to 112.5 of ; 
tlifl Code, he iB/ufu fua otHno. if he has sold the | 
property or n?-sold it under the pow«‘r given hy 
clause (e) of s. 225. hehascomplete<l the execution i 
of the decree so far as ho cun legally complete it. 
and it is thou his duty to retransmit the decree to * 
the Court, under rules prescribed in that behalf hy J 
Government under the tHHM>ud para, of s. 220. j 
Where the prop<irty has been sold or re-sold, the 
sale or re-sale cannot be set aside by the Collector. 
Any applicati{»n for settiug it aside must be 
mode to the Civil (*ourt under s. 21 1, and dealt 
with by it under s 212 ; and if no application is 
made to the Court, the sale must be confirmed by it 
under that section. Lallu Tiukam r. Bhavla 
Mitjiia. 

[I. L. R 11 Bom, 478 
Utr Keshabdeo V Uadua Prasad. 

U. L. B. 11 All. 94 
Madho Pbasad V, Han8a Kuar. 

[L L. R 6 All. 314 
Natuu Mil r. IjAcumi Narain. 

ri. L.R 9AU. 43 

2 , — Pi til Prorf^/lvrt Code 1882, a. 26.5 — A>eew- 
ti»n^>^Di't'rve for partition rrfrrrtd to Cvllertor — 
Collector hound to partition and deliver orrr ponten^ 
nion to ierrral alli*tter» under decree — PraHtce.] 
The duty of the Collector, to whom a decree has | 
been referred under s, 265 of the Civil Pro- ■ 
cedure Code (Act XIV of 1882) for partition, is J 
not oonftued to mere division of the lands decreed j 
to be divided, but includes the delivery of the { 
shares to their respective allottees. Parbhudab 
LaKUXIDAS r. SUAKKARBUAi. 

II. L. R 11 Bom, 662 


OOI«LKOTOR-— <‘(^af iserd 

3.— fVi-ff Proevdure (,dr, m, 31.1, 
of execution o/deerte to < otlei^tor --Juradiotiom of 
Civil Courts to enit rfotn oipUentuin under s. »l'2 
— /ftffrjf prescribed fry tioeernment under 

n. :i20 ^Aotifienf^oH of IHHO, doted the 30/fr 

August.} Held that an application under s. 212 
of the Civil Procedure (XhIo hy the purohaser at a 
sale iu exocutioii of adeoroti, which hail been trans- 
forrtd for execution to the Collector, In aooonl- 
anco with tho rules )>n^ribid by the Local 
Government, was oiitertalaablo by the Civil 
Courts, and tho CoUocUir had no juriiidtotioii, 
under tho Code or under Notification No. 671 of 
ISSO, to entertain it. JUadhn Prasod v. Iian 4 to 
A'wifc, I. L. U 5 All. 311, referred to, Natuu 
Mai. c Lacuui Nahain. 

ri.Xi,R9AU. 4£ 

4 — f7c/7 J*roeeditrc f'odt, 1882, 424-^Col/ecior 
fu tfoordiun of leard^Noiirc in suit to rocorer 
monet/jrom tMtoft rf word. ) In a suit to recover 
money dm* on a proniissory noUi exocutwl by tho 
thn'cascd ziMuindar. out of t he instate of tho deceaSfHl 
ami of his son, tho defendant, a minor under the 
(’uurt of Ward.M. the <’idhs;tor, Udug apfiolnUHl 
gnurdiun od htt m of the defendant, tdeoihd that 
undor s. 121 of tho Osk* of (?ivU Procodorc ho 
was entitled to iioiico l>cfonf suit, and tho suit 
was dismissed on tho ground of want of notimi ' 
//i/r/, on ftp)H>al. ilmt s. 121 was not applloablo to 
tile case, A.vantiiakaman r. Kamahaml 

[1.L.R 11 Mad. 371 

6.-^Ciri7 Procidurr C*uh\ 1882, t. 266— AVerw. 
iiou of decret — ‘Jheree for port it toH'^ Land H^-venue 
( ode {Ifomhuf Act V of 18711), u. \ Vd,-»('ol lector's 
poteers in exeeuting portHion decrees ^ Civil Court's 
jurmdi* ftoti to control ( ollee tor's neftoa.’) Dccrccr 
ill three Hoparato suits fur the jiartitioii of a 
certain instate having \mm referred to tho llollec. 
tor of Uatuugiri for ex«*cutioii under thollvil 
Prutjodure Oslo (Act XIV of 1882), s. 205, Jt 
and U (brother of the first appellant), who were 
parties to the suits, objocUal to the Collector’s 
mode of partition, and applied to the Court to 
set aside tho Collector's scheme, and to direct a 
fresh }>artition. The Rubordinate Judge of Von* 
gurla granted the applioation, and set aside the 
partition ordered by tho Collector. Agaiust this 
order. P, who w*as plaintiff in one of the suits 
apiiealed to thu District Court, and in the appeal 
he made Jf alone tho respondent. Tho District 
Court reversed the order of tb<?Bulx>rdinate Judge, 
and uphold the order of the Colleotor, There* 
upon it prefer ro<i a sooon<l ippeal to the High 
Court against the decision of the Ihstriot Cooit, 
To this apfieal neither H nor his brother the 
prommt appellant were made parties. The High 
Court hsving confirmed the decision of the Dm* 
trict Couit, proceedings wore uken to oarrr out 
the partition according to the Collector*# ortginal 
jtcheme. Tho appellant objected, on the gnmnd 
that the (;oU«>cior's scheme had bm set by 

tho ,SubordUiate Judge, and that he (the apptUaat) 
had not been a party to the prooeediag* in eflher 
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OOLLSOTOR eontinued, 

of the Api^elUte Coartii. He contended that he 
waH. therefore, not bound by the decisions of the 
Appellate Courts, and that the order of the Subor> 
dinate Jttd(fe» setting aside the partition ordered 
by the CoUeotor, was still iusforoe so far oh be 
was ooncerned. He, therefore, applied that the 
property should be divided in accordance with 
that oi^er. His application was rejected by the 
Court of First Instance as time*barred. •inasmuch 
as more than a year ha^l elapsed since the date of 
the order of the Subordinate Judge, and during 
that time the applicant hwl taken no steps to en* 
force the order. On appeal, the Acting District 
Judge confirmed the order of the lower Court, 
holding that the order of the Subordinate Judge 
was no longer in force, having been set aside by 
the High Court. On second appeal to the High 
Court: JMd that the appellant could not succeed 
in the present appeal, the object of which was to 
revive the order of the Subordinate Judge. That 
order was one which the Subordinate Judge had 
no power to make. It involved taking the exe- 
eution of the decree for partition out of the Col* 
lector's hands into his own, in direct contradiction 
of the law. In case of partition of lands, s. 
2Ufi of the Civil Procedure Code (XIV of lHH2)an<l 
H. 113 of the Uombay Revenue Code (llombay 
Act V of 1879) place the cxc<'utiou of the decree 
ontiroly in the Collector's hands. This does not 
deprive the Court of judicial coutrol of its decree; 
as for instance, if it should appear to have been 
obtained by fraud or surprise ; but in the present 
case nothing of that kind was relied on. Nor 
was it assorted that the Collector hod acted in 
bad faith, or ooutravoued the command of the 
Oourtjor transgressed the law. What was idleg- 
od was that he ha<l raalo an objectionable parti* 
tion. This was not a ground on which the Subor- 
dinate Judge oould interfere. Dkv Oopal 
Savant r. Vasudb v. Vithal Savant. 

[1. L. R. 12 Bom 371 

6.-~rin7 Pn»r0d»r/' Code, 1H82, s. 424— AWiVr 
to Collector --CoUeotor Joined a party in roxpoot 
of minor' » property tmiminixtored by him, to protoot 
minor'e titte.J The plaintiff sued* as purchaser at 
a Court sale of the interest of defendant No 1, to 
redeem and recover posseietion of the land in dis- 
pute, alleging that it bad been mortgagei) by 
defendant No I to defendant No. 2. Defendant 
No, I denied the mortgage, and that he had any 
title to the land, which he said belonged to N, and 
formed a partof Jt'i deehmnkhi ratan, II hav- 
ing died, leaving a minor widow sued as defend- 
ant No. 4 in the suit, the estate was a<lmiaistor6d 
by the Collector. On the application of the minor's 
personal guardians, the Colleoter was joined 
as a party. The Collector contended on the 
minor's behalf that the suit having been brought 
without notice to him as required by e, 424 
of the Civil Prooednre Code (Act XIV of 1882), 
it was not miuntainable. The Diatriot Jnd^ 
waa of opinion that notice was necessary. He 
therefore, rejected the plaintiff's claim, and order- 
ed the sale to be set aside. On a^qieal by the 


COLLECTOR— 

plaintiff to the High Court : Held : that notice 
under s. 424 of the Civil Procedure Code (Act 
XIV of 1882) was not necessary. The CoUeotor 
was made a party, not in respect of any alleged 
illegal act by him, but on the application of the 
minor's personal guardians, in order to protect 
the minor's title as set up by the first defendant. 
Bhau Balapa V . Nana. 

£1. L, R. 13 Bom. 343 

7. — Sait to cancel patta of Gorernnent waete 
iHnufidby ColU'otor— Power of Collector to cancel 
patta granted by him — Standing Order — Mutake 
patta granted by ] The plaintiff having obtained 
from the Revenue officers of the district a patta of 
Government waste land, sued for the canoellatlon 
a patta for the same land subsequently granted to 
other persous by the Collector who considered 
that the issue of the plaintiff’s patta was not in 
accordance with the darkhant rules: Held,(\)^ 
it was not competent to the Collector even if the 
first patta was granted by mistake to issue the 
second patta in supersession of that issued to 
plaintiff ; (2) it was competent to a Civil Court 
to pass a decree declaring the second patta null 
ainl void, and the plaintiff wa.s entitled to such a 
decree. Kii/lnppa Aaik v. Pamnnnja Chariyar 
4 Mad. 429, followed. Collectoh OF Salem r. 
Rangapta. 

ri.L. R. 12 Had. 404 

COLLISION , DAMAGE DONE TO SHIPBY. 

Si'v Limitation Act, 1877, Art. 36. 

LI. L. R. 11 Bom. 133 

See Limitation Act, 1877, Art, 49. 

n. L. R 11 Bom. 133 

OOMMISSION— CRIMINAL CASES. 

Criminal Procedure Code, 1882, s. 603—“ Purda-^ 
nashin" weman—KBamination by commiuion — 
Pornonal appearance in Court."] A Hindu lady 
having been summoned os a witness on behalf of 
an acouseil appliiMl under s. 603 of the Code of 
Criminal Procedure to be examined by commis- 
sion on the ground {inter alia) that she was a 
** purda-uaahiu," and that her enforced appear- 
ance in a Criminal Court would entail a forfeiture 
of her dignity and p^itiou in Hindu society ; 
Hold, that such application was properly made 
under the section, and that under the circum- 
stances of the case the order prayed for oonld be 
made. In the Matter of the Petition of 
Din Tarini Debi. 

11 L. R. 15 Oalo, 776 

COMMISSION AGENT. 

See Contract— GOKSTRUCTIOK of Ook- 
TBACTS, 


(L L.R. 13 Born. 470 
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OOMmSSlOKUll FOR TAKING AO- 
COUNTS . 

Ste Peactick— Civil Cases— 

SIONKR FOE TaKISO ACCOUNTS. 

II L. H. 13 Bom 368 

COMPANIES ACT (VI OP 1882). 

, B. 18. 

Si‘e Company— Formation and Reois- 

TKATION. 

(1. L. R. 11 AH. 349 

, 8, 45. 

Set Company— Auticlkh op Ahkocia. 
TioN AND Liability or Shauk- 

MULDERS. 

Ll. L,R. 12 Bom. 311, 647 
II. L. U. 13 Bom. 1 
Ste Company— W iNDiNo rp— G enkhal 
Casks. 

[I. L. R. 9. All. 368 

, 8. 47. 

Str Company— Winding i p— Gknkral 
Casks. 

11. L. R. 9 All. 366 

, BS 60, 61. 

Set Company -Winding i p— Ge.vkual 
Casks. 

[I. L. R. 9 All. 360 

, 8, 162. 

Si e Company— Winding rp— C osts and 
Claims on Ahhktk 

(I. L. R 14 Calo. 219 

Set Costs— Spkcial Ca.sks— Companik.s 
Act, 1S82. 

{1. L.R. 14 Calo. 219 

, s. 204. 

Set Company— Winding rp— O knkral 
Casks. 

(I. L. R. 12 Bom 626 

, Sch. 1 Table A (97) 

See Company— Winding up— General. 
Casks. 

(L L. a. 9 AU 366 
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1. Formation and Regristration 

2. Aitiolod of A(i«ooiation and Lta* 

bility of Sbarcholdera ... 163 
8. Powers. Dniiet, and LiabiliUos 

of Directom ... ... 166 

4. Winding np ... 167 

(a) General Cam ... ... 167 

(b) Duties and Powers of Liqoi* 

dators ... ... 169 

(r) Costs and Claims on Assets 169 
Sit0 JaKtt, 

[LL^HIOBosl 314 

W. n. 


OOMPANY-ei>afisiied. 

, Winding up- 

See Transpku of Civil Cask— Q nxnaAL 
OASKa 

* [X.L. R.0AU.t8O 

(I) FORMATION AND RBCISTRATION. 

1. --AppUeatiett /or rttfiftrutUm -^ Act .V of 1866 

(Indian (Jornpanie* Att)--^Applieation rivetred 

frhilt Atf X ef 1866 tea* in forte - Delay ta o/Hee 
if Dry i»trar Cert tfiente purporting te be ieitued 
under Aet X of 1860. hut ixtutd i/ter repeal tkerr* 
of hy Aet r/ of 1882 — (It Herat tlatt*e* Consolidn* 
iion Aft ( 1 of I86S) A. 6 — “ Proeteding* Cent* 
mtnted.'l Prior to tho 1st May 1883, the Becre- 
tary and Manager of a projected ComtNiny (which 
wiiH to bo liiuitfHi by ahttriw) applUnl to the 
Kt'gisirar of Joint Stock l^ompaniiHi for a oer- 
tifiuato of incor)>oratiuii of the Ck>mf*any, intend- 
ing tliat it should he ri<giHtCre<l under Act X of 
1866, the Indian ('ompauies Act then in force, 
and forwardtMl the memorandum and articles of 
oAHociatiou with the neamnnry stamp-fees, and did 
everything that was rwjuirwl to bt- done by. or on 
behalf of, the (!omi>uny to obtain a cerUfloato 
under that Act No order was ^tasscMl by the 
Registrar upon this application until the 6th May, 
and owing to tlelay. for which the applicants were 
not responsible, registration was not effected and 
the certiheate w'as not Issutsl until Uie 3rd July, 
wh<*n a certiheate was given purporting to bo 
granted in pursuance of Act X of 1866. Mean- 
while, on the Iht May 1882, the Indian Com- 
panies Act (VI of 1882) rciKsaling Act X of 1H66 
came int<» force, s. 28 of which provided that 
every share in any ('company should be de<*med to 
have b<s!U taken and held subject to payment of 
the w'hole amount thereof In cash, unless tho 
same had been otherwise determined by a con- 
tract in writing filed with the Registrar. No 
such provision e‘XUiDsi in Act X of 1866. Tho 
shareholders of the (k>mpany paid nothing upon 
their shartet in cash ; but bad agreorl (not in 
writing file<l with the Registrar) that, in con- 
sideration of certain property couvoye<l by tbom 
to the Company at the time of its formation, 
fully paid-up shares were to be allotted to them* 
8ul^^f|uuutly, tho Company having gone into 
liquidation, the official liquidator sought to mako 
the sbarobolders contributories to the assets of 
the Comimny os tho holders of shares upon 
which nothing had been paid, with reference to 
8. 28 of the Indian (Jompanios Act VI of I8S2 : 
Held that the proceedings for obtaining registra- 
tion of the (kimpany and a grant of a oerUficatc 
of such registration commoaoad, within the 
meaning of s. 6 of the General Clauses Act, whsti 
the memorandum and articles of assodathm 
wore received in the Registrar's office in April, 
1882. while Act X of 1866 WM 'wti force ; ihat, 
therefore the repeal of that Act by Act VI of 
18^2 did not affect those prooeedinm ; that con* 
setiueatly the Company must be uSkou to have 
been incorporated under the former Aot| and 
that the pfovlsiosf of fi. 28 of Act VI of 1882 aot 
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aOUPANY^nm(ini4ed. 

( 1 ) FOaMATION AND RBOISTEATION - 
concluded, 

betof ftpplioftblot ib« sharebolders were not liable, 
to bo placed on the Hat of contributories »» not 
having paid the fall amount «of their shanks. 
In TH« MATTKB of tub WeST lIOFEtOWN 
TBA OOUrAXY, 

IX. L.ail All. 349 
« 

(3) AUTICLES OF ASSOfUATION AND 
LIABILITY or SIIAUKUOLDKJIS. 

^,^h!einorandvm vf Aitioruitivn —EJftrt of 
nignitiff memorandum -Wit hdrmral of xitjimiun 
h^orr rtffintration tf mtmorandum — OmpanitH 
Act Vf if 18H2, 45.] A person who Higim 

a moinorandum of nsHoeiation for a number of 
aharem becoines ahMoluU;]^ bound to take those 
Hhar<W. The statutory liability, the creation of 
tbo agreement, ooiumenceM with tht) siguaturo of 
the memorandum and is not held iu susiHmse. 
until 'tho inemoratiduin is registered. There is 
no loeun p/vnittHtiw up to tlie date of registra- 
tion, and no pursoti who has signed the immio- 
randum can, acting ind<‘pondently of the others, 
oauocl hia signature. In ni: tiik Ma(;ij]Nk Kx- 
( UANaK (k)Mt*ANY. UuSToAIJI FUAMJ! VV'ADIA’k 
OA bK. fiUAFUlUl 1JV'UAM.JI KATUl tru’s (’ASK. 

ri.L. K. 12 Bom. 311 

Com pan fog Art 17 e/' 1H.S2, ix, 4.>— .l/e«7/rr 
gitjning nnrvginttrrd oopy of memorandum of 
amtooiatlon-^Ayvermrut to luromr a member — 
Pt'opoml Aeeepta nee — Repudiation before m//*- 
tratioH(f eompUHt/.j Ou the litth April lS8«i, 
Lamb signed a priiitiul copy of the* propo-stsl 
inemoraudum of asHociation of a projeelotl com- 
pany for ten fthares which on the Ilrd August wa.s 
regiiitcrod an the Imperial Flour Mills Fompauy. 
Ou that day, r/:., the 'MA August 1H80, Lamb 
reoeivi^ a notice from the stnuetary of tlu' com- 
pany, informing him that the company had been 
duly rcgi«tere<l , and ri*<|uestiug him to pay 
lU lOO as the deposit ou the shares subscribed by 
him. Ou the ulh August, Lamb n^plUnl, stntiug 
that he had decided not to take up the shares. 
On iUc fith August the seen'tary wrote to Lamb, 
elating Uiat ho ha^l already Ijcooine u shareholder, 
and could not withdraw. On the ^nth S^ApUmibi'r 
the Directors bold their first meeting, and resulvt^l 
that tlie *’ shares applied for be allotted, and 
application and allotment moults be called in.” 
On the 1st October the secretary uotifitnl to Lamb 
the allotment of ten shares, aud re<iuestcd him 


COICPANT -^ontinuad, 

(2) AUTTCLES OF ASSOCIATION AND LIA- 
BILITY OF SHAUEHOLDBRS.— reafrf. 
ed, nor even a true copy of it. Nor could the 
defendant be held bound as having agreed tc 
become a member within the meaning of s. 
45 of the Indian Companies Act VI of 1882. 
The agreement which binds a party under this 
section must l>e an agreem4‘nt with the company 
itself. The company not being in existence at 
the date of the defendant’s signing the memo- 
randum of association [eiz.^ the 16th April 188G) 
that signature could amount, at the most, to an 
application for shares to the promoters, whicl 
by reason of its non- withdrawal before the regis- 
tration of the company on the Brd August became 
on that day an application to the company, 
There could be no acceptance of that application 
until the company was registerwi ; and the 
defendant withdrew his application by bi.s letter 
I of the nth August. The letter written by the 
I company *8 agents on the Brd August was not an 
; oeccptance. It was only a request for the pay- 
! meiit of the ileposit ou the shares for which the 
j d«rfendant had applie«l, and which was rc<|iiired 
I ns a guarantee for the bona-jidrx of the appliea- 
i tion. Further, the tt‘nnH of the r«^solution of the 
Board of Directors of tlio 25th Keptember male 
it clear that up to that date the defendant’s appli- 
cation ha<i not Im)cu made a binding agreement by 
acceptance. His repuiliatioii, therefore, of the 
fidi August wan in tune, aud ho could not be held 
liable as a sharehohler of the company : J/etd^ 
nlvso. that in no ease could the defendant have Wen 
bound by tho letter of the Brd August written by 
the agents of the comi>any. That letter was 
writttui, not by order (»f the Directors at a meeting 
duly convtuicd and composed of the projK)!* quorum 
of four. It Avas written by tho secretary after 
consulting separately three only of the Directors. 
This woiH an irregular procecHling, which would not 
bind the company or the subscribers with regard 
to the appli<uitiou ou the acceptance of shares. 
Tho Directors did not not as a Board, nor was 
the consent of a quorum obtaincil. IMPEUIAL 
Fluuu Mills Company t*. Lamb. 

II. L. R. 12 Bom 047 

4.'~~Af/rrement to tah- xharex—(\tmpanu Jt Art 
17 of 1.S82, s. A',\- Signing dupUeato Memorun^ 
dnm of ax*oeittt ion of the ngistratiOH of eompang 
— of xurh signature outy equirnlent to n 
propoxaf to taki- shares— Acet planet.'] ^>1, after 
the Bombay Blectrical Company had been regis- 
U'rod, signed a duplicate memorandum of asso- 


to pay the overdue deposit call of lls. 10 pt r ' ciation for five shares, lie subsquently acted 
share and the allotment call of lls 15 ju r share. . as Director of Uie company, being qualified 
Lamb refused to pay, and repudiated his liability '< to act as such by procuring from a member of 
in respect of tho shares. He ooutonded that be bail j the company five fully paid-up shares. The 
never beoome a membt^r of the oompany : Ifetd^ j sharc.s for which he subscribe were never 
that the defendant was not a member of the | allotted to him, nor was be registered as holder 
oompany, and was not liable to the plaiutitl’s ; of thorn. The company went into liquidation : 
claim. The fact that he had signed the pro(K»sed I iletd, that A was not liable in respect of the five 
memorandum of association did not make him a j shares for which he subscribed. A person sign- 
membor, Inasmuch as tho doenmont which be had iug a duplicate memorandnm of association is 
«if nod was not tho dooiunont whkh was fcgistor* ! not bound as ono who has signed tho original 
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(2) ARTICLES OP ASSOaA HON AND LI A* 
BIUTT OF SHAREHOLDERS 

memoratidam. although such duplicate is siirned 
after the company has boon registercil. Such a 
signature cannot bo bindicg booauso it doon 
not amouDt to a signiug of the memorandum 
itself and does not satisfy the roquiremeutd of 
a. 45 of the Indian Companies’ Act VI of 
1882* It does not create the {Ktsitivo agreement 
wbtoh the layr has made the uecessary conse- 
qoeuoe of the signature of the real luemoraudum 
Wforo registration. It only amounts to a pro- 
posal to take shares. But io the present case 
there had been no accoptaueo by the company 
of the propoMl. There hail U,*cn no allotment 
and no placing on the regisWr. Acct'pUuoe 
could not be legally iufcried from the otrcuin- 
stances of the cose. A'x liability vras only 
inchoate and never Iw^came complete. Tho 
company while it was solvent never accept'd 
^1’* offer to beooino a shareholder, and aft<*r it 
went int<i liquidation it was Uk) late. In kk 
ThK BoMitAY Ei.KCTKICAI. CoMl’ANY. NahkKK. 
WANJI DADABUOY KaXUUCK a C.VhK. 

[I. L R. 13 Bom. 1 

6 . — LiilhiUiiJ of a Hnjntitory to fhe m/ 
of an/toriatiOH for a folhj p<nti-vj> nhart fffrrn 
to hun an ft prrftrvtt - Shfiof * oroiltihh f'T n’U't- 
inert ^ hut oof offott^iL] The Ik>iuhuy Eh-ctrical 
Company having gone inu> liquidation, the <dll. 
cial li«iuidator applitKi to have placed on the 
list of contribtilories in respect of one share 
for which Ik.* had snhscribwl. and stgiosl the 


OOMPANY 

(2) ARTICLES OP ASSOCUTION AND LI A* 
BILITY op 8HARBHOLDKUS~.cesc/ii4lerf. 
to prove the non-payment^ and claim tho Taltm 
of the share : I/f U also, that as there worn 
» left shares a voilahb for allotment, the fact that 
I none had been allotted to made no diffcMmcMit 
and that the liquidator was entttletl to hold him 
to the ctm tract which he hod maile with the otrm- 
IHiuy when«ho signed the memorandum. Ik UK 
Thk Bombay Elctuicab Company. Elmukb'h 

CASK. 

[1. L. R. 13 Bom 67 

Q.- Comjnintfft Art IV e/' 1882, 45— 
trtth tht cotn/niHf/^St 0 nintj ftnpliratr of tho 
KuhsrifUf tftlif rt'/t^ferrJ mrmoratuiutn-^Sithtnif/Hrnt 
! allot mt of anti repntatfon-^Spootfio JtoUrf Aei^ 
, ! i f lK;r, 211. ol {h), and *. 27, rf. (r) ] 
} The defendant, in February IHHd, sigucsl dupll- 
I cat**s of iho dcvMiiii'ints sulMie<|u«iitly roginUnrod 
j as the tiuonorniulum and aotiuleH of assooiatiou 
j <»f the plaintiff oompany in Docemlier of tho 
I same, year. By t he diwoiments which he signed, 

I hu “ agreed " to take the nundsjr of shares (ton) 

I set opiKiHito his nauK’. lie never cancelled that 
! agrts'inent. I’en shariis were suh«w|aontly 
; ailotp'd to him ; hut the defendant did nothing 
, ainoiinting Ut an aeocptauce of this allotmont, 
and on the l‘»th Afiril 1888, detlaitely nanctdled 
hiH ]»reviotiN agreement to take shares : 
that the defendant had never heoomo a share- 
holder rtf thr* company. Whatever the signing 
by the defenrlaiit of the drKturaents in February, 
188(» aitiounlrsl to — whether to a contract 


nietnoraudum and articies of assrsdution on thit or to a mr*re ) 0 (tp(msl— tho defenrlaut in signing 
26th February IS^o. The company w'us regiw- them add reHst*d. not tho company, w*hioh was 
tered on tin* 5th Blan h 188.*). nnd w'cnt into not then in oxisUmce. but Urn nrorooters. If a 
liquidation iu duly 1886. In his affidavit A’ j coiitra^d.. the crunpaiiy was urtttnen in oxistonoo 
stated that he had been induc^td to sigij the ; and could not the.rofore ratify it; if a profHMud, 


memorandum and articles of association by one 
J* who wrns a promoter of the compjtny anrl who 
had promised to give him a fully paid-up share as 
the share he hod signori for ; that in March 1880, 
P had accordingly handeri him the certificate of 
a fully paid-up share ; that the said share was 
one out of a hundred fully paid-up hhares which 
were given by the company to P iu part payment 
of money due to him from the company, and 


! it w'as not a proprmal to the oomtHUiy. or an agent 
j for the company, and tho oompany could not 
I therefore aecrqrl it. Hfction 2’1, cl (A), and 
* s, 27, cl (f), of tho Hjiecific Relief Act 1 of 
I 1877 do not apply to contracts to take shares; 
anrl only embisly iho English lew as to caiies 
where a company hoa taken the booofti of a 
controfit, hut refuses to carry it into effect. IM- 
PKniAL ICK MAKUKACTUUIKIi COMPANY r. MU5* 


that the said share was duly entereri in the ehare cHKUbiiAw Babjobji Wadi a. 


register of the company as having boon fully 
paid-up on the 18th September 1885. Ho con- 
tended that the company was estopped from deny- 
ing that the share was fully paid-up ; that no 
other share harl been allotted to him and that all 
the ehares of the company had been allotted : 
Held, that be was liable in respect of the share. 
The transactiou between him and P did not hind 
or affect the company. The present of a paid-up 
ehare by a third party does not satisfy the obliga- 
tion of a eubacriber of the memorandum The 
iesue of iho oerUffcate does not estop the company 
so long as the certificate has not paMed to a bond- 
ffdc transferee for value. If A* had not, in fact 
paid money or money’s worth for the one share 
snbnntihnd lor, the company was still entitled 


[I. L. R, 13 Bom. 416 

(.{) POWERS, DUTIES. AND LIABILITIES 
OF DIREOTOIIS. 

I 7. Traflimj hi/ ft ( ompany vntler iU Mmoran^ 

! einmof AnMortatlon --Mrmffrandum of AMMoriatitm 
^Pi'tra riroM.] Tho doctrine that a Company 
can do nothing which is not expreselv or Implied- 
. ]y warranted by its Memorandum of Assoelatioii 
1 or other instrument of Incorporation, must ba 
reasonably understood and applied. A Con* 
pany, therefore, in carrying on the trade for 
which it U constituted, and in whatever may 
be fairly regarded as incidental to, or oonse- 
i queniial opon Uiat trade, ia Ime to natar iato 



( 167 ) 


DIGEST OF OASES. 


{ 168 ) 


COMPAKT-f^^Hittrr/;. 

(3) POWERS, DUTIES, AKD LIABILITIES 
OF D1BBCTOBS«^<9oii/ 

uny trftntACtion not exprewily prohibitod by itn 
Memomndom of AMociation. Siiamnuookk 
,Tut» Factort Co. v. Kam Narain Chat- 
TKBJKK. 

[1. L. R. 14 Calc. 189 

iihur$t nt*t paid for hy hirertor, hvt iranffvrrtd 
iahitn hy a third prrfnm.\ Kharen taken »« a 
(|aaIiAoatioft for a DirecUinthip of a ooiupany 
ti««d not bo taken from Uio company. It w 
enough if they are taken in <»p«*n market or 
from a frioml within a reasonable time after 
iMXJOptanco of the oflioo. They need not lx; 
aharoH for whi<di the <juaUfyintf Dirootxir hart 
paid. In uk Tiik Bommay Ki.KcTRfi Ar. ^^omtasy. 
Nahmkrvanji DAiiaaiiUY KATur(’K a cam:. 

(I. L. R. 13 Bom 1 
(4) WINDING UP, 

(«) Gknkiiai. Cahks. 

9 . — Suit agaimt runt rihutory — St vvirr of notior 
and ordrr*-^/ ontrihufory i/i India to Knglt^h 
Company.] The doferKlniit was sued ;ih a 
iributory on the It list <»f Hlmrehol<ler« liable in the 
winding up of th<' Lofidon. Bombay and Mediter- 
ranean Bank The Bank whh an Ktigliah joint 
atook Company rogisterod under the Kngliah Com- 
panioa' Act, and th« winding up «»rdor wa.H 
made by the ( 'ourt of Chanoory in Bngland on tho 
2Bth July i8(i(i. By a Hubmetpient order made on 
t.b« wdndipg up it waa order'd by the said Court 
that aorvi«»« of noticoK, kc.^ of the variouB pro- 
roodinga might bo effootod on contributories. Ixdug 
piat momi>erB, by posting the same either in Eng- 
land or in Bombay duly addressed to the loat 
known addrotw or place t)f alavle of each eontrihn- 
toriea. The Court of Chancery on the Idih De- 
cember 1878, made an order for a call of t*l(l per 
aharo upon tho oontrihutoriew, and on the ftth 
June 1879, the dual balance ord<*r waa made by 
the Court This «uit was Wrought to recover the 
aiim of lia. 754-7-0 alleged to be due by the defend- 
ant aa a contributory in the U list under the aaid 
balance order. The plaintiff was nn oMsigiwH’ of 
the Bank The defendant, who vosidctl nt Suinari. 
in the Surat District, denietl that Im was a slmre- 
holder in the Bank, and alleged that he bail had 
no notice of the various pntceediiigs in the wind- 
ing up. At the hearing it waa prove*! that one of 
the Dotioea, which bad been poeted in Bombay 
addreeaed ^ the defendant at Sum&ri. in the 
Burnt Diatriot, ri:,, a notice of the intended appli- 
cation for a call of £10 ehare. datotl the 27th 
August 1878, had been returned undelivered to 
the Dead Letter OfBce, having been careleiwly 
addreeaed. No further stepe were taken to serve 
It on the defendant : //r/d, that the de^dant. not 
having reoeived any eummoas or notice to attend 
tAe htiacing of the application for a call of £10 per 
ware, was not liable to the call made in hi« abeencc. i 
Courte, in British India, when called upon to give • 


OOMPAN Y— 

(4) WINDING VV^continued. 

(a) General Cases — continued. 

effect to a foreign judgment, shonld insiet upon 
a strict proof of the valbiity and service of Burn- 
roonstis and other processes alleged to have ema- 
nat 4 xl from a foreign Court, and made a founda- 
tion for a liability to bo enforced here by Courts 
that have no rognizanco of the case on its merits. 
JtoHftillon V. ftouxillon. L. K. 14 Ch. D, B51 and 371, 
followed. Edulji Burjorji r. Manekji Sorabji 
Patel. 

[I. L. R. 11 Bom. 241 

10. - Confrihi/t<nr{/'M — Shareholderti — Notice of 
oHotmont — Soeondary eridenec of notiee — PrettS^ 
ropy irtttr - Keidenre of oriyinal Irtter having been 
j properly addrrxHrd and pouted — JU'idenvr Act 1 of 
1872, xjf 10. 114 —liegiittrr of mnnherx—Prcituvtp^ 
fioH of ioemhrvuhip — ('ompaniex Act I’l of 1882. 
jfx. 4.7, 47, 00,01, Mch. J. Tahir A (97),] Upon 
the settlement of the list of contributories to 
the assets of a Pompany in eoiirse of liquidation 
under th<* luflian Companies’ Act, one of the per- 
sons iinmrsl in the lint denied that ho had agreed 
to bocoin<‘ a inetnlK^r of the (Company or was liable 
as a contributory. The District ('onrb admitUal as 
evicleuce on behalf of the official liquidator, a 
pnws-copy of a 1ett<!r addrertHe<i to tho objector 
hir tho purpose of proving that a notice of allot- 
iin*nt of sliurcs w'as <liily communicated. No 
notice to the <d)jeotor to pnxiuco the original let- 
t<'r appeart^d on thti retrord ; but nt the hearing of 
the appeal, it. w’as allegtni hy the official liquidator 
and denied hy tho ohjeotor, that such notice bad 
been in fact given. 'Hicre w’os no evicbmco as to 
the posting of the original letter, or of the address 
which it bore ; but the proMS-copy w^as ooiitaincd 
in the press. copy letter-book of the C/ompany, and 
W’as proved to bt* in the handwriting of a decca»ed 
secretary of the (.7>mpany, whose duty it was to 
despaU'h letters after they had been copied in the 
letter-hook. Tho objector denie*! having reoeivwl 
the letter or any notice of allotment : i/rld that 
the (kmrt should not draw' the inforcnco that tho 
original IctU'r was properly addresscnl or poaUxl ; 
that tho prcAs-copy letttT was iuadmiasihlo in evi- 
dence; ami that there was no proof of the com- 
munication of any notice of allotment. The evi- 
dence adduced by the official li<iuidator to show 
that tlu* defemdaut W'aa a memljor of the C.om- 
pany and so liable as a contributory, consisted of 
the registi’t of members, a letter written by the 
objector, a reply thereto written by a Managing 
Director of the Company, and the oral te«timony 
of the Director himself. The objector adduced no 
evidence at all : Held that the official liquidator 
might, if ho had chosen to do so. have put the 
register in evidence, and waited, before giving 
any further evidence, until the objector bad given 
some to displace the primd facie evidence afforde*! 
by the register, or to impugn the character of the 
registi'r ; but his case must be looked at as a 
whole, and having taken the line which he did, 
he must take the oonsequenoc^ of hie other evi- 
dence contradioUng or impngning the primd facie 
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OOHPANY— 

(4) WINDING 

(a) General CA8ZH-~ronrludfd, 
evidence of tbe register, and, notwithstanding 
that the objector gAve no evidence, the register 
was not conclusive. Ram Das OHAKARnATi r. 
Official Liquidator op the Cotton Ginning 
Company, 

[(I. L. R, 9 All. 366 

11. — Benohition to wind vp^DUstentinif nharr- 
htdderit — Notirr of di**ent — Requitrmrntit of mch 
notiov — Indian CompanoM' Aot 17 1882, .t. 204.] 

The shareholders of the Gordon Mills having 
passed a resolution for tbe voluntary winding up 
of the Company, five dissentient shareholders gave 
notice of their dissent by a lettt^r to the liquida- 
tors in the following terras “ With reference to 
the resolutions to wind up the above Company 
voluntarily, and which were passed and confirmed 
on 11th instant, we hereby give you notice under 
8 204 of the Indian Companies' Act VI of 1882, 
and re<iuire you to purchase the inUtrest held 
by U8 in the said Company at such price as may 
be determined cither by private arrangement or ! 
by arbitration, as wcj arc dissentients from such 
resolutions Hold, that the letter was suilicient 
notice of dissent under the provisions of s. 201 of 
tbe Indian Companies’ Act VI of 1882 MoTiham 
Bhaguuhai v, Gordon Mills. 

[I. L. R 12 Bom, 626 

(h) Duties and Powers op Liquidators. 

12 — Vakil of creditor appoint od Vn^uidator,"] 

A person who has been appointed lifjuidator of a 
Company ought not, after such appointment, to 
continue to act as vakil of a creditor, whoso right 
to prove against the Company is in dispute in the 
liquidation. In the Matter of the West 
Hopetown Tea Company. 

U.L,R.9A11. 180 

(c) Costs and Claims on assets. 

Companies Act (Acf TV <»/1882), 1C2 — 
Extraordinary jwtrer of the under the Com- 

panivn Act — Examination of teitneuH — Co»tK.~\ 
Certain persons connected with a Company then 
in course of liquidation, who were also some of 
the defendants in a pending suit brought by the 
Company (and revived subs^uent to the order 
for winding up by the official liquidator) for an 
account and for the recovery of certain sums 
alleged to have been paid to the promoters of the 
Company, having been examined under an order 
obtained under s. 162 of the Companies Act, 
1882, applied through their oonnsel for costs in- 
enrr^ on such examination : Ifrld^ that no order 
as to such costs could be made. In the Matter 
OF THE Indian Companies' Act, 1882, and in 
THE Matter of T. F. Brown 4c Company. 

(I.L.R. 14 0alo.2l9 

Exmoeet^fiU application to make share- 
lutldors liaMo^CosU^i^actkoIl An uxuracoetitf ul ^ 


OOMLPAN Y — oontinued, 

(4) WINDING 

(c) Costs and Claims on AHBKm^oncMod, 

application by an official liquidator to place cer- 
tain shareholders upon the list of contributories 
having been bond-tide matle in the liquidation of 
the Company, the Court orderetl that the costs of 
each side should be paid as a first charge out of 
the estate. In the Matter of the Wkst Hope- 
town TRa Company. 

[I L. n 11 AU. 349 

COMPENSATION. 

Land Acquisition Act, 1870, s, 29. 

[X L. H14 Oalo. 749 

See Landlord and Tenant— Compen- 
sATn»N FOR Improvements, ac., 

ON LAND. 

[I. L.R, 10 Mad. 112 

COMPENSATION-CRIMINAL OASES. 

1. For loss or injury caused by offence. 

2. To accused ou dismissal of complaint. 

(1) FOR LOSS OR IN.nJaY CAUSED BY 
OFFENCE. 

'Cattle TreMpaxn Act (/ of 1871), $, ^PZ^Joint 
Jitu — Fttu and eompeneat ion. ] Proofings under 
8. 22 of the Cattle Trespass Act arc in 

their nature ; a Magistrate being at liberty under 
that sf^ction to assesH and enforce, in a summary 
manner, coinp<’nsatioa for an injury for which 
a civil action might bo brought. An order, there- 
fore, for tbe payment of a sum as fine and com- 
pensatiou, passed against two i>ersons under that 
section, w'hich docs not specify the proportionate 
amount payable by each, is good. In the Matter 
OF Neae V , Monhou. 

[I. L. R. 14 Oalo. 176 

2. — Criminal Procedure Code^ », 645 — Death 
eauned by rash and negliyent art —Compensation 
to widow of deeeaned.'] An order that the amount 
of a fine imposed ou one convicted of causing 
death by a rash and negligent act be paid a« com- 
pensation to the widow of the decca^ ig illegal. 
In kb Lutcumaka. 

12 Mad. 362 

(2) TO ACCUSED ON DISMISSAL OP COM- 
PLAINT. 

3. — Criminal Procedure Code, jt, 260 — Vexatious 
eomplatnt ] The provisions of a. 250 of the Codie 
of Criminal Procedure may be applied in iummona 
oases whether tried summarily or not. QUEEM- 
EMPKK88 V. BASAVA. 

D,L.B.ll Had. 142 

COMPLAINANT. 

tk'c Oaths Act, fts. 8, 9, 10, IL 

C^* Xi. SL 13 Botti, 3S2 
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OOXPZiAXNANTwT<m<^2fKl^<l< 

SVitw^iM tf/Ming to anmer^Ctiminal Proeedurf 
Codr, 1883, j». m^Prnal Cf*de, ». I71»8] Stoihlv^K 
cM»»plaiiiftnt i« not* wltnem fmniabable for rofniiai 
to antwer under ». 485 of tbe Code of Criminal 
ProcxMlTire, or under e. 179 ol the Penal Code. 
Iir RX OaKXSB NARiYAM SaTHK. 

[I. L. R. 13 Bom. 600 

OOMPLAIOT- 

1, Inatitution of complaint and necceeary Col. 
preliminaries ... 171 

3. Power to refer to subordinate officers... 172 

3. IVitbdrawal of complaint and obliga- 

tion of Mairistrato to boar it ...172 

4. Dismissal of Complaint ... ...173 

(//) Power of and preliminaries to dis- 

mUsal ... ... ... 173 

Str DRFAMATION, 

(I. L. R. 12 Bom. 167 

(1) INSTITCTION OFOOMPriAINT AND 
NECESSARY PUELIMINAUIFIS. 

1.— Cr/wi»rt/ Pnurdurv Code, Jet X of 1882, 
#, 191 — f of anofletu'c on KUApfcion-^Vonat 
Code, Act X L Vof I WK), #.211 — 1‘otit'f report-^ FoUc 
chtivife, ProMoention for, witfwut jiritt en/juiring into 
truth of ortpitutl eomplatiit A jterHon having 
laid an information before the police, the police 
reported Uio case as false ; the informant then 
appeared before a Magistrate, asking that bis 
case might Im investigated and his witnesses 
•ummoned. This applioatiou was refused, and 
tbe Magistrate after perusing the police report 
passed an order directing him to be prosecuted 
under a 211 of the Penal Code : Held, that the 
application to tbe Magistrate was a complaint ” 
within the meaning of s. 191 of the Criminal 
Procedure Code into which the Magistrate was 
bound to have enciuired. A Magistrate may take 
oognisanoe under s. 191 of the Criminal Procedure 
Code of an offence brought to his notice by a 
police report which aiTords ground for a suspicion 
that an offence has been committed ; but, as a 
matter of sound judicial discretion, a Magistrate 
should not so proceed and direct that the person 
•uspeoted be tried until some person aggrieved 
baa oomplained, or until he has before him a police 
report ou the snbject based on an investigation 
directed to the offence to bo tried, and in eases of 
alleged false charges, until it is clear that the 
orii^iial charge baa boon either heard and dis- 
missed or abandoned. And before the order to 
prosecute for the false charge is made, the fierson 
who made the original charge should be offered 
an opportunity of supporting it or abaudoniug 
it Quxxg-SiiPRXss V Shah Lall. 

fl. L. R. 14 Oalo. 707 
Criminal Prorodurr Code^ «. 4, 530, and 
537— TAfVrf oUui AfagUtratr taking e 
(f ease oh roreipt of a gada$t from a 
ofirrr and eonrioting areuted without 

eisa/ainaat] A rerenue officer sent a , 

to a third mass Magistrate, charging a certain 
person with having disobeyed a summons issued 
%$ lha rtTcnua dffioer, ftie third-olam Magts- 


OOXPLAINT— een/inusd. 

H) INSTITUTION OF COMPLAINT AND 

NECESSARY PRELIMINARIES -Prwe/urfrfd. 

trate thereupon tried and oonvioted the aooused 
under s. 174 of the Penal Code. The District 
Magistrate referred tbe case on tbe ground that 
the conviction was bad under s, 530 (A) of the 
Code of Criminal Procedure; Held, that as the 
yadaMt amounted to a complaint within the mean- 
ing of s,(l), although the complainant was not 
examined on oath ns required by s. 200, the con- 
viction was not illegal. Queen-Empress r Monu. 

[ 1 . L. R. 11 Mad. 443 

Q.’-Critnin.al Procedure Code, fig, 4, 198<*»d 200— 
Charge of defamation not made in complaint, hut 
added in ftuhgtijueht ej'amination.'\ A charge of 
defamation not contained in the complaint pre- 
sented to the Magistrate, but added subsequently 
by the Magistrate upon statements made by the 
complainant in his examination under s. 200 of 
the Criminal Procedure Code, whether of his own 
accord or in eousequonco of suggestions from the 
Magistrate, is not a legal *' complaint ” made by 
an aggrieve<l person within tho moaning of ss. 4 
{it) and 198, so as to enable the Magistrate to take 
cognizance of tho offence. (doeen-Fmprtxs v. 
Kalin, I. L. R. 5 All. 233, referred to. QUEEN- 
Empuksb r. Dkoki.vanda.v. 

(L L« R. 10 All. 39 

A.’^Crimitutl Procedure Code, 1882, w. 203, 248, 
— M'A«» inny in*tifitfe complaint,] As a general 
rule any person having knowledge of the com- 
mission of an offence may set the law in motion 
by a complaint, even though he is not personally 
interosteti or affected by the offence. The excep- 
tions to this rule, of Mrbioh ss. 195 and 198 of 
the Criminal Procedure Code are examples, are 
exceptions created by statute. There is nothing 
in the Code showing an inh^ntion to confine pro- 
secutions to the persons directly injnred. In re 
Qa.nksu Nakayan Sathk. 

[L L. R. 13 Bom. 600 

(2) POWER TO REFER TO SUBORDINATE 
OFFICER. 

6 . — ftefereHce to Police Ofheer — Ejeaminution of 
cow plai mint .] It is not a pro{>er course for a Magis- 
traus when a complaint is made before him of an 
offence of which he can take cognixanee, to refer 
the ocmplaint to a police officer. He is bound to 
j nHJoive the complaint, and after examining the 
complainant, to proceed according to law. In RE 
Jankidas Guru Sitaram. 

[t L. R, 12 Bom. 161 

<3) WITHDRAWAL OP COMPLAINT AND 
OBLIGATION OP MAGISTRATE TO 
HEAR IT. 

0.— Hermaf and eummons eatet Criminal 
Prucedurt Cede, 1882, », 248 ] Where the offence 
charged is a ** warrant and not a ** mamooB 
caae, a Magistrate ought to pfoeeed with the 
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COMPLAINT^«wx^iiitre*<l. 

(3) WITHDRAWAL OP COMPLAINT AND 
OBLIGATION OP MAGISTRATE TO 
HEAR IT — ronelndrd, 

iiiqairy or trial in spite of the withdrawal of the 
comptainant, if he finds the elements of an offence 
on the facts set forth in the complaint. Section 
248 of the Code of Criminal Procedure applies 
only to a summons” case. In ke Gankbu 
Na&atan Sathe. 

LI. L. R. 13 Bom. 600 

(4) DISMISSAL OP COMPLAINT. 

{a) Power op, and Preliminaries to, 

DISMISSAL. 

7. — Report of Poliee-ofHcer u'ha lx an aeeuxed 
pcrxon ---Criminal Peoeedure Codr {Act A' of 1882) 
XX. 200—203, 437.] Sections 200 to 203 of the 
Criminal Procedure Code must bo reatl tojjether, 
and a Majjiatrate dismissinij a complaint under 
the provisions of s. 203 on any one of the three 
(grounds, vi:.^ (1), if he, upon the Htatomcntof 
the complainant, re<iuced to writing under s, 200, 
finds no offence has iMJcn comraitttul ; (2), if he 
distrusts the statement made by the complaiuant ,* 
and (3), if he distrusts that statement, but his 
distrust is not sufficiently strong; to warrant him 
in acting upon it, except upon a further enquiry 
as provided for in s. 202— must record his reasons 
for 80 doiuij, for, if such reasons were not record- 
ed, it would be impossible for the High Court, 
exercising its revisional powers under s. 437 of 
the Criminal Procedure Code, to considei whether 
the discretion of such Magistrate has been properly 
exercised. It was never contemplated that a 
Magistrate should call for a re|K)rt from an 
accused person under h. 202 for the purpose of 
ascertaining the truth of the complaint, if such 
accused happened to bo an officer subordinate to 
the Magistrate. Where, therefore, a complaint 
was made against a police-officer, and com- 
plainant's statement was duly recorded, and the 
Magistrate acting under the provision of s. 202 
called for a report from such police-officer, and 
acting upon that report dismissed the complaint 
under s. 203 : Hildy that he bad acte^l illegally, 
and that his order made under the last named 
section should be set aside, and the case proceeded 
with according to law from the time at which 
jhe complaint was made and the complainant's 
statement so recorded. Baidya Nath Singu v. 

HUSPBATT. 

(1. L. K. 14 Oalo. 141 

8. — of proetedingi^Criminal Procedure 
Code^ $t, 203, 437.] A complaint was made, 
before a Magistrate of the first class, of an offence 
mnishable under s. 323 of the Penal Code. The 
Magistrate recorded a brief statement by the 
aomplainant, but did not ask him if he h ad any 
witnassas to call. An order was passed directing 
hat ** a copy of the petition of complaint should 
e sent to the police-station, calling for a report 

3n the matter,” and on receipt of the report the 
Magistrate dismissed the oomplalnt under s. 203 
)t the Criminal Prooednre Code. There waa 


OOMPL AI N oHT / w ded . 

(4) DISMISSAL OP (X)MPLArNT---i*«irIedi»il. 
(tf) Power op, and Preliminaeibs to, 

DISMIBRAL— 

nothing in the Magistrate's original order to 
show that he Saw reason to distrust the truth of 
the complaint, nor did he direct any looal in* 
vestigation to be made by a polioe-uffioer for the 
purpose of ascertainiug the truth or falsehood 
of the oomplaiut. Suba^uently to the dismissal 
of the complaint, the same complainant brought 
a fresh charge upon the same laots against the 
same persons in the same Court, and upon this 
charge the oocuHcd were tried, convicted, and 
sentenced : Held that the Magistrate had not 
complied with the provisions of s. 202 of the 
Critniual Procedure Code, and ought not, merely 
oil the report he had reoeivcsl, to have dismissed 
the first oomplaiut under s. 203. Queen- BMPaKHS 
r. Puuan. 

[I. L. R. 9 AU. 86 


9. — Criminal Procedure Code^ s. 203.—‘*JKf 
aminimj^' — Writ fm complaint at texted by com* 
plainant on oath — Irregularity — Criminal Proco* 
dure ('odr^ x, 537 ] Where a deposition in the 
shape of u complaint is mode orally or in writing 
and is sworn to, the requirements of s. 208 of 
the Oimiiuil Procedure (Jodo iu regard to the 
examination of the complainant are sufficiently 
satisfied : Ifeld, therefore, whore a Magistrate 
dismissed a complaint of criminal broach of trust 
without examiuing the oomplaiuant on oath, but 
after the complainant had sworn to the truth of 
the matters alleged in the complaint, that the 
provisions of s. 203 ha^l laxm sufilcieutly oomplltd 
with, and, if not, that the irregularity was 
covered by the terms of s. C37, Q UK EN- Ell PEE8S 
r. Murphy. 


[1. L. R. 9 AH. 666 


\<Q.^Crimina1 Procedure Code, 1882, x, 208. 
Magixtratex dtxcretion — Nature and extonl of 
xuch dixeretion--** Suffieient ground'' meaning of— 
Complainant' X mot ire. ^ A Magistrate cannot 
dismiss a complaint under s. 203 of the Code 
of Criminal Procedure ( Act X of 1682), until he 
has examined the oomplaiuant to see whether 
there inpriniA faeir ovideuoo of a criminal offenoe. 
In exercising his discretion under s. 203, 
the Magistrate ought not to allow himself to be 
iiifiuonoed by a consideration of the motive by 
w'hich the complainant may have been actuated 
in moving in the matter, nor bv any other con- 
sideration outside the facts which are adduoed 
by the complainant iu support of his complaint. 
In the Matter of the Petition of Qaebeu 
Narayan Bathe. rr t 

fl. L. R. 13 Bom. 690 


gompoundikg criminal orFBNom 

Hee Cabf.8 under Conteaot Act, n. 23— 
Illegal Conteaots— € oMPOUin>« 
iNo Cbimihal Offkncse. 

See GuaEAHTSX. 

a«L.B.UBom.5ed 
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OOMPROMISE. 

] Compromiiie of Snito under CiTil Procednro 

0M6. 

SaeCivsL PROCROuriK Code, 1882, a. 244 
— .Qukbtiojib Execution of 

Deokke. 

I UltOAU.229 

/ifie Decree— Form of Dkcrki6— Gene* 

RXL Oahkb. 

fl. L. R. 0 All. 229 

Divorce Act, bs. 16, 17. 

II. L. R, 10 All. 569 

.S^a Exechtion of Deorkr—Afplica. 
TioN, FOR Execution and 
P oWERB OF Court. 

[I L. R. 9A11 229 

AV/> Guardian— Duties and Powers of 
Guardianh. 

[I. L. R. 12 Bom. 689 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PUOCEDUUE CODE. 

J,— Suit fiH ht'half of nunor-^Comprombfi trithovf 
Mfiction pf CuHtt '-^Uitjht if imnor on attnhnntj 
vu^jority to impvai'h dt crev— ir«i><*r - Pmctitr — 
J^ot*rdurf.] One Jt m futhor and gnardiau of the 
present plaotifftf (three ininore) filed this suit iu 
1870 to recover from the defendants, as exeontors 
of VA, the arrears of a monthly allowance which 
they claimed under his will. By a decretal order, 
dated 6th November 1871, the suit was referred 
to the Commissioner to take accounts of the 
administration of the twtato by the defeudanU. 
Accounts were duly brought in by the defendants, 
and objections and surcharges to those accounts 
were nled on behalf of the plaintiffs iu June 
1874. In November 1875, II died, and in April 
lB76,hii mother K (grandmother of the infants), 
was appointed guardian ad (item of his infant 
child nin (the plaintiffs). The Commissioner made 
Bis report in March 1884, which was confirmed by 
Uie Court in 1885. The two older children attained 
their majority and made no objection to the report, 
buttheUiird plaintiff and the youngest of the 
three brothers, on attaining his majority in De* 
oember 1887, at onoe instituted proceeiiings, and 
obtained a rule calling on the defendants to show 
cause why the proceedings in the suit subsequent 
to August 1876, should not be set aside, and why 
he ahould not be at liberty to prooeed with the 
accounts filed in the office of the Commissioner. 
He alleged that the inquiry before the Oommis* 
■ioner bad not been oonduoted in the intereet of 
the Infants, but had been improperly compromised 
by withdrawing objections which had been lodged 
to the aoeounta brought in by the defendants, 
and that this oompromiae had not been sanotion- 
ed by the Court : Heldf that there had been, in 
effect, a waiver of the infants* edaim under an 


OOMPROMISE— 

(I) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE COVE-^oontime/l. 

agreement of withdrawal between the parties; 
and that for such waiver and withdrawal the 
Court*B sanction on behalf of the infants was 
necessary ; and that as such sanction bad not been 
obtained, the plaintiff would bo entitled to im- 
peach the decree and re-open the accounts if he had 
proceeded in the proper manner by an application 
for review or by an original suit, but that the 
present procedure was wrong, and that the rule 
must be discharged. Karmali Bahimbhoy 

r. lUHlMBHOY HABIBBHOY. 

[I. L. R. 13 Bom. 137 

2. — f'ivil Prorednro Code, 1882, 376, 647.— 

Ejieeution of dtrree — Compromise in Execution if 
dee nr ^Estoppel ~ Civil Proeedure Code, s. 267^1.] 
Although a Court executing a decree is bound by 
the terms thereof, and cannot add to or vary or 
go behind them, the effect of s. 375 read with 

s. 617 of the Civil Procedure Cotle is that, when 
a decree is put into execution, the proceedings 
taken therefor amount to a separate litigation in 
which the parties can enter into a compromise 
much in the same manner os in a regular suit. 
Such a comprise does not extinguish the decree * 
and the Court executing tluj decree is bound, 
subject to the conditions iudktatcd by s. 376, tc 
give effect to the compromise. In execution pro- 
ceedings the word suit '* in s. 375 must, with 
reference to s. 647, be read as meaning execution 
of decree. ’ By reason of the words in s. 376. 
** lawful agreement or compromise,** the provi- 
sions of s. 257 A become applicable to such a 
case ; and, so long as the requirements of that 
section are satisfied, the compromise becomes 
part of the decree itself, and— at least as betweec 
the decreo-boldor and the judgment debtor— can 
be given effect to in execution of the decree. 
When such a compromise has been duly made anc 
sanctioned by the Court executing the decree 
neither the decree-holder nor the judgment- 
debtor can resile from the position assumed b; 
them iu the matter of the compromise. Even i 
such a compromise has been irregularly sane- 
turned by the Court executing the decree— thr 
irregularity not amounting to want of jurisdic- 
tion — the compromise must take effect until th( 
order sauctiouing it is set aside, and, until tha 
hapii^us, the parties are bound by it in all pro* 
oeetlings relating to the execution of the decree 
and, where they have acted upon it, they ar 
estopped thereafter from questioning its validity 
Sitti Ham y, Dasrath Das, I. L U. 6 All. 492 
followed, Drhi Jtai v. (ioJutl Prasad, 1. L. R 
3 All. 586 ; Ratn Lakkan Eat v. Eakktaur Hai 
I. L R. 6 AU. 623 ; Fateh Muhammad v. Ovpa 

1. L. K 7 All. 424 ; Ganya v. Mnrlidkar 
1. L R. 4 All. 240 ; Sht^oOedam £al v. Beni Proeae 
I. L. R. 5 Calc, 27 ; Lahthmana v, Sukiya Ba ' 
I. L. R. 7 Had. 400 ; IW/a Chetti v. Munieam 
Rfddi, I. L, R. 6 Mad. 101 ; Puani v. Attorney 
General of Gihraitar^ L. E. 5 C. P. 516 ; am 
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OOUPnOKlBl^^conelnded, 

(1) COMPROMISE OP SUITS UNDER CIYIli 
PROCEDURE CODE— row 

Sadaxiva Pillai v. JRamalinga Pilfai, L. R. 2, 1. A 
219, referred to. Muhammad Sclaiman r. 
JUUKKl Lal. 

[I. L. R. 11. All. 228 

3. ^Oath^ Art {X of 1873), 9 — Civil Proredurr 

Code, X. 462 — Consent hg giuirJiati of a minor 
dtfendaat to arrrpt the oath of the plaintiff,] It 
was agreed by the defeudanta who were majors 
and by the father and guardian of a minor defend- 
ant on his behalf, that one of the isHues in a suit 
should be determined under the Oaths Act. a 9, 
by the oath of the plaiutifT. The oath was taken 
and a decree was passed accordiiiirly : Ueld, that 
the minor defendant was bound by the consent 
of his guardian since there was no evidence of 
fraud or gross negligence on the part of the 
latter, although the Court hn<l not sanctioned 
the agreement under a. 462, Civil Procedure Code. 
Chrsgalueddi V . Venkataukddi. 

fl. L. It. 12 Mad. 483 

OONOILIATOR.— 

S(‘e Dekkan AoRicuLTrniHTft' Relief 
Act, k. 39. 

[I. L. R. 13 Bom. 424 

OONOUBINE.- 

See UiND(T Law — Maintenance — 
Right to Maintenance— (’oncu- 

BINE. 

[I. L. K. 12 Bom. 26 

CONDITION. -Implied. 

See Contract— C oNSTBUCTiON op Con- 
* TBACT. 

[I. L. R. 13 Bom. 630 
CONDITION PRECEDENT - 

See DECKEK—CONSTRUimoN OF DECUEKS 

-Ueneral Cases. 

[I. L. R. 12 Bom. 23 

OONFESSION. Col. 

1. Confessions to Magistrate ...177 

2. Confession to Police-officers ... 18U 

(1) CONFESSIONS TO MAGISTRATE 

1. — Eeidenee, AdmisMibilitg of ronfeuxion in — 
Question and Anxwer — Menutrandum in English 
by Magistrate -^Oiminal Procedure Code (Act X 
of 1882), Si. 164, .364 and 533.] It is not necessary 
that the English memorandum referred to in 
para. 3 of s. 364 of the f criminal procedure Codo 
■hould be made in respect of confessions recorded 
under s. 164, as the manner in which such a oon- 
fession is to be recorded under the provisions of 
that section is fully set out in the first two paras, 
of g. 361. A confession of an accused person was 


00NFES8I0N—- raa/fMHf'd. 

(1) CONFESSIONS TO MAGTSTRATE--<'SSfrf. 
rocordod before a Deputy MagistraU^ by one of his 
clerks, under the provisions of s. 164 of theCri* 
minal Procedure Code, while the case was under 
investigation by fJlie police. No liuglish memoran- 
dum of the nature referred to iu s. 364 was 
made by the Deputy Mugistnitc. A further eou- 
fessiou was recorded by the M»igistrate under the 
provisiouSof h 364 while the case was being heatxl 
before him. Both confessions were recorded iu 
narrative form and the quest ious and answers 
were not taken down. At the trial before the 
Sessions Judge both confessions were put in evi- 
dence, and no evidence was given under the )»ro- 
visions of s. 533 of the Criminal Procedure Code 
that the ticeusod duly mode the statemeuts re- 
corded. The accused wascuuvicUnl mainly on the 
strength of the confcHsioiiH : l/rlU uiH>n the autho- 
rity of the decision in 7'tfn May.i v. 7’A/* Queen 

I. L. U 8 (7alc. 618 (noUO, that um tlicaoeus^Hi was 
' not pr(‘judice<l by the questionN. and answers not 

lieingrecorded.it was unn(Hj»»Ns;iry for the Judge 
to take evidence under s. 53:{, and that the coiivic* 
iioii based on tlic confesKious must be upheld. 
Fekhi) Maht<» r. Queen-Empuesk. 

[1. L. R 14 Oalo. 630 

2—('rimintil Proeednre Codt\ xx. 312, 364— With* 
drawal of u ueorrohorati'd t oaletar hy the witnesx - 
E.eainiitaiton of the areaxed.] A and Jt Wf^nj 
charg<j<i with the murdetr of (\ the husband of //. 
There was soiru* e.viilenoo that It had said her 
! husband was d<iad a f<>w days afh^r his disapimar- 
; Aiiee ; and sotne bones, a skull, and some cloths 
were found in a n(dgbl>ouiing burying ground 
which were indentitied as those of C Jt made 
a statement, recorded on June 4th by the village 
Muusif, to the elTcct that she had lured C into 
a garden, and that A, who wiis her paramour, had 
murdered him in lier arms, which statement she 
rep<iated frw|ueiitly with greater detail iu answer 
to questious from the cominittiug Magistrate, 
and Huhscqueutly before the Sessions Court. On 
her appeal U) the High Court after she had been 
sentenced to death she retracted her former state- 
ments and mu<le the usual charges of iil-treat- 
roeiit against the; police. A made a statement to 
the Committing Magistrate which he Hobsequent- 
ly repudiated before the Hessious Court, to the 
effect that he had asHistetl iu diK(K>sing of the 
corpse of C at the request of his brother-in-law, 
who corroborated the statement in two depositions 
before the Magistrate whicli were likewise re- 
pudiated by the deponent before the Bessions 
Court : Held that the conviction of A was 
wrong ; ami further (Parker. J., dixu^nting) that 
the conviction of B was wrong. Per Kkrnam, 

J. — ‘*As the second prisoner has withdrawn all 
the confessional staU;ments made by her, it is 
noGomnry according to the rulings of this Court, 
to examine the evidence and see it there is reli- 
able independent evidence to corroborate to a 
matfjriai extent and in materia) particulars the 
statements contained in the withdrawn oonfes- 
•ional statements. If no soch oomboratiTo evi- 
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(1) OONFESSIOKB TO MAOI8TRATB-w;/)nf<2. 

deuce exieto, then the oontrediotory etatementii of 
the neeond priconer remain, and doubt ezinte a« to 
which etatemeiit U true, ai^d the oonferaioual 
etatemente oaonot be eafely relied on against the 
pfiMmer/' Smble.^Thti «mme rule ehould be 
followed when a witneeii withdrawe hin depoHition 
before the Seeeione Court Pi*r Kkunak, J.— The 
examination of an aceuM^l person under Criminal 
Prooednre Code, e. SOI, is sabjcot to the purpose 
referred to In n, S45?, ri:„ “ to enable him to ex- 
plain any oircumstanoes appearing against him,** 
and not to supplement thcoami for the prosecution 
against him to show that he is guilty. Qukkn- 
EMPKises r. Eanui. 

(X. L. R. 10 Had. 296 

Q.-^Priminnl Pron'durr Code, 1H82, Ifii— 
PfatcMrtit rrrord^fi htj a Matf 'mtratr — Kridvmf *' — 
Judivial proctH'dhttj-^Oif'hif/ faUr t‘t'idrfu‘c — l*rnnl 
Ciuh (Ai't XhV nf 1H80), Hn. 191 and 192.] A 
statement taken by a thinl class Magistrate 
under s. ICil of the Co<lo of Criminal I*roce- 
dure (Act X of 1882), such Magistrate not having 
authority to carry on the preliminary inquiry in 
the ease, is not ovidoncn in a stage of a judicial 
proceeding within the m(fauin<r of ss. 121 
and 198 of the Penal Code, such that, when the 
statement is coutrndietod afterwards before the 
Magistrate having jurisdiction and exercising 
it in the preliminary imiuiry, it will form a 
suiilGlent basis for an alternative charge of giving 
false evidence in a judicial proceeding. Quefn* 
EMrsKHH r. Buauma. 

1 1. L. R. 11 Bom. 702 

4,— THwiaa/ /Varedwrf Code ( Act X of 1882) 

SJ». 1| ir»4, 304. m<’e«/V%vM>n— AVfrfrart* 

.dcf ( i of 1872), M. 21, 28. 80— /Vcso/cacw 
iHtcstigafioHM is. 1 An accused, in custody at the 
time, made to a Magistrate in Calcutta, iu the 
course of a police investigation held in Calcutta, 
a statement ooufessiog that he had murdered his 
father. The accused H(>oke and understood Eng- 
lish, and the Magistrate questiontxl him iu Eng- 
lish, and was answer od sometimes in English and 
sometimes in Eengali. Whenever the answers were 

J livan in Buglisb, they wore so taken dow'n, when 
n Bengali, they were written down in English 
and over to the accused iu that language, 
who accepted the English as being the meaning 
of that which he had stated, and signed the docu- 
ment in the presence of the Magistrate, who 
aHxedthe usaal certificate thereto. In taking 
^ii confession the Magistrate purporteii to have 
acted under ss. 181 and 864 of the Criminal Pro- 
cedure Code. At the trial, subsequently to the 
admission of the oonfeasion in evidence under s. 80 
of the Evidence Act, the Magistrate was called 
as a witness and depoMd to the above facts with 
reference to the language iu which the confession 
was taken and the mode in which it was recorded : 
y/ehf , on a reference to a Full Bench, as to whe- 
ther the oonfesiion was inadmissible in evidence 
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OOHFESSION-eeneliMfed. 

(1) CONFESBION8 TO MAGISTRATE- 

concluded, 

by reason of some of the answers having been 
given in Bengali, but recorded in English, that 
the provisions of s. 164 of the Code had no 
application to statements taken in the course of a 
police investigation made in the town of Calcutta, 
and that consequently as. 304 and 633 had no 
applioation : Held, nevertheless, that the document 
was properly admitted upon the evidence of the 
Magistrate under the provisions of s. 26 of the 
Evidence Act. Srmble: The provisions of s. 164, 
as rood with s. 2G4, would not be complied with, 
where answers made by an accused to a Magis- 
trate in one language are taken down in another, 
unless it could bo shown that it was impracticable 
to have taken down the answers in the language 
in which they were given ; and further that there 
would bo grave doubt if such a defect could be 
cured by s. D33. Quhex-EmPUCHS v . NilmadUUB 
Mittek, 

[I.L.R. 16 0alc. 696 

6 . — Criminal Procedure Codt\ 1882 s. 288 

Eridcncr^OonfcxMiou refracted — Corroboration^ 
depoatt wN of witnefotex before Afarj htrafex read under 
X. 2H8 fUHutHetent.] Where a prisoner was convict- 
ed of murder on a confession, to a Magistrate, 
retrnc'ted at the trinl, corroborated by dejwsitions, 
read under s. 2S8 of the Code of Criminal Proce- 
dure, and also r<‘trarted at the trial : Held, that 
the prisoner should not have been convicted on 
such evidence. Quben-Empress t*. Bharmappa. 

[I. L. R. 12 Mad. 123 

(2) CONFESSIONS TO POLICE-OFFICERS. 

Q.—Koidenee Aet, st. 26, 27^CoHfeJutional xiate* 
mentx made hi the e ax tody of police’^ 7\'xt of 
admhxihility.'] The test of the admissiklity 
under s. 27 of the Evidence Act of information 
received from an accused person in the custody 
of a |K)lice-ottlcer, whether amounting to a con- 
fession or not, is ^ Was the fact discovered by 
reason of the informatiou, and how much of the 
inforrantion was the immediate cause of the fact 
discovered, and as such a relevant fact I ” Qubbn- 
Empress r. Comher Saiud. 

[X.li.B.12 Mad. 153 

CONSENT— 

See Decbre— Form op Obcrbk— Qens- 

RAL CASES. 

(1. L« R. 9 AU. 229 

Sxe Cases under Jurisdiction— Ques- 
tion OF Jurisdiction— Consent 
OF Parties and Waives of 
Jurisdiction. 

See Pleader— Authority to Bind 

CUENT. 


11.L.R. U Boat. 691 
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:)0NS1DERATI0N. 

See Guardian— Duty and Powers op 
Guardians. 

[I.L.R.12 Bom. 686 

Failure of— 

See Limitation Act, 1877, art. 62. 

[I. L. R. 14 Oalo. 467 
£1. L. R. 15 Oalo. 61 
See Money Had and Received. 

[I. L. R. 14 Calc. 467 

:iONTEMPT OF COURT. 


CONTRACT.- 

1. ConRtrnotion of Contmots 

2. Alteration of Contracta 
(a.) Alteration by Party 

(?/,) Alteration by Court. (Inequit- 
aUle OontractB) 

3. Breach of Contract 


Col. 

182 

187 

187 

187 

193 


•, Criminal Breaoh of. 

S^e Cases under Act XIII op 1869. 


, Novation of— 

S<r Contract Act, ss. 62, 63. 

fl. L. li. 16 Colo. 319 


1. Penal Code, a. 174. 

2. Procedure. 

(1) PENAL CODE, a. 174. 

1. — Madras Act III of 1869 — Dhohedience to 
anful order of public ojficcr— Suinmoios by Jlciu nuc 
\fHcer to girc evidence in pnupcrixtn inquiry — 
Standiny Order of Hoard of Jtr venue ( Madrait)^ 
No. 48a.] The accused, who were parties to a 
retition ponding in a District Court, were sum- 
noued by a tahsildur to give evidcuco ou an iuquiry 
jy bim as to whether or not the petitioner wa.s 

pauper ; they omitted to attend ou the suiumouH, 
and were charged in respect of such non-atteud- 
,uce under s. 174 of the Penal Code and w(5re 
convicted : Jlcld^ the conviction was bad, tlie 
..ahsildar not being authorised to issue the sum- 
nous under Act 111 of 1869 (Madras) Qukkn- 
3m PRESS V. Vauathappa Chetti. 

f[l.L. R. 12 Mad. 297 
(2) PROCEDURE. 

2. — Criminal Procedure CodCf xg. 480, 637 — Act 
XLV of 1860 (Penal Codej^ x. 228.] The pro- 
cedure laid down in s. 480 of the Criminal 
Procedure Code should be strictly followed. The 
provisions of the section should be appiie^l then 
and there, at any rate before its rising, by the 
Joart in whose view or presence a contempt has 
jeen committed which it considers should be 
lealt with under a. 480. Where a Magistrate in 
whose presence contempt was committed, took 
^gnizance of the offence immediately, but, in 
>rder to give the accused an opportunity of 
showing cause, postponed hia final order for some 
lays : Jleld, that such action, though it might 
)e irregular, was not illegal, and as the accused 
had not been in any way prejudiced, was covered 

y s. 637 of the Criminal Procedure Code ; J/eld, 
iso that, under the ciroumstanoes, it was doubt- 
ful whether there was any necessity for the 
Magistrate to postpone the final order until the 
•consed had had an opportnnity of showing cause 
against it, and that he should have directed 
Ae detention of the acoosed and dealt with the 
matter at once or before bis rising. Queen- 
Empress r. Paiambar Bakhsh. 

(l.L. R. 11 AU.361 


, Ratification of— 

See Specific Peupormance— Speciho 
Performance Allowed. 

[L. R. 16 I. A. 221 
[1. L. a. 17 Oalo, 223 
, Summary Enforcement of by Court. 

See Management of Estate by Court. 

LI. L. R, 16 Oalo. 253 

(1) CONSTRUCTION OF CONTRACTS. 

1. — Sile of y ood Non -accept a neo of yoinlx-— 
{'on tract for yoodx to he ordered^ from KurofU'-- 
Performancr of contract by oft r of yoodx of xamr dex» 
ertpiton not ordered out for pnrrhaxcrx^ but bought 
by rendorx in /tomboy J Ou the 7th August the 
defendants emnmiHHicned the plaintiffs to order 
out from Europe .500 cwts. oop|wr brarierH, Sep- 
tember shipment, aMsort<*d iu the manner set out 
in the indent signed by the defendauts, •• free on 
board, Bombay harbour,” at the rate of £63-6 
jfcr ton. On the same day the plaintiffs sent a 
reply to the defeudauts' order in their usual 
form, partly lilhtjgraphed and party written, as 
follows :-— “ We have the pleasure to inform you 
that wo have received a telegram from our Man- 
chester friends, and so far as regards the cyphers 
therein uswl, wo learn that they advise the follow- 
ing purchases, which will be invoiced to you at your 
limit, subject to confirmation by letter as usual. 
Order this day KKl buudles of cop{Hfr braziers, at 
£.53-.5 per ton, free on Imard, Bombay ” As a 
fact, however, no telegram had been r<Hjeived 
from the plaintiffs* Manchester friends, and the 
plaintiffs had not learned that they had advised 
the purchases referred to in thefr reply, *l’h« 
ROHjptance of the plaintiffs’ offer was really based 
on the plaintiffs’ view of the proliabilitios of 
the copper market. The agents in England were 
unable to carry out the order, and it remaiued 
unexeented. On the 26th Octobfir the plaintiffs 
having negociated with one Naga Duoha to 
take over from him a September shipment of 
copper by the S. S. Merton Hall, answering to the 
defendauts’ order, and for the purpose of fulfill- 
ing it, wrote Uj the defendants as follows :— ‘*We 
beg to inform you of the arrival of the 8. S. 
Merton Hall with 106 packages of goods sold to 
you as per agreement No. 213; and have, therefore, 



( 188 > 


DI0B8T OF C18B8. 


( 184 ) 


OONTRAOT— r/»n// nued» 

(I) COASTRXJOTION of CONTaACTft-r<;;»«i. 

to reqaeot payment of the owh for thone goo»l«, 
a^;coraing to the termn of the agreemeut." The 
plaintilfM* negoUation, however, with Naga Ducha 
fell through, and they were uhahle to nupply the 
defondante with the goode from the MrrUm Hull. 
The defondontM on the iM)th October wrote through 
their eolioltorti to the ptaintilfM, etating that they 
believed the goode never mme to Bombay, ntid 
that they considered the contract at aii end. The 
plalnliffs, however, ou the 2Uth Octolier had 
anoooedod in puroUaeing a HepLember Hhipmeut 
of goods from one Ii(«g Mahome^l, corrcHponding 
to thesm ordered by the defeinlantH They then 
on the 3l»>t OctolxT wrote to tlu' defeudanU, in- 
forming them that it wan a iiiiitako of their 
clerk to uflviMO the arrival of the defendants’ 
uvr Mrrtttn If all, and handing the <ief<*nd* 
anU invoice of !<H) bundles arrived /v* Tuluin 
firnd, ’J’he defendants (lisrovered that the plain- 
tiffs hatl not ordered out those goisls, but had 
purchased them in Bombay, aud on tiiat ground 
tliey refused to accept tliern. The price of cop. 
per had then fallen. The plaintiiTs sold the 
goods by auction, aud brought this suit against 
tho defendants, to recover the difTerenut* between 
the price realized by the sale and the price which 
by their contract the defendants )ia<l agreed to 
pay. It was iulinitt<Hi by the plaiutiifs' witnesses 
that it was intended, at the time the defendants 
gave their order, that the go<sls should be order- 
ed out from England by the plaintiffs ; and that 
this was the invariable course of basiness of the 
plaintiffs’ firm the present ease forming the only 
iusianoe to the contrary : J/t ld, that the defend- 
ants were not bound to accept tb<3 goods offered ! 
by tbo plaintiffs ; aud that the plaintiffs were not | 
eutitkxl to recover the uinonut sued for. An im- 
purtiug Arm whioli accepts a comtnission to order 
out gc^s at a Axed rate, and uudertaktM that 
they shall be i&voio6<l to tho iierson giving tho 
order at that rate does not ( in the absence of 
proof of usage to the i*outrary), fulAl his contract 
by obtaining g<K>ds answering to tho terms of the 
order from another Arm in Bombay, and tendering 
them to the person giving the order, Bombay 
Umtrp Mrucuakt’b Cumta^y r. Duolubkam 
Bakulcuand. 

fl. L. R. 12 Bom. 50 

^.•-^Contract to dcUrer poodn — Suit /or wca- 
dftivfry^A^rci^meHt rxrmjtfiftff /rtiM luihiiit^ in 
rtuf 0/ liuts o/ carrying — AVeewify /or lic- 

cittri/tf/ nairn' uf carrying *hip to purchu^vr — 
uf «hip^ iohiit t» July* Aug H*t ^hipm^ut^ what 

fiMcenf# fc] The defondante agreed to sell to 
the plaintiff 5iH) tons of coal mr Steamer July- 
August shipment The last olanse of the agree- 
ment was as follows;— ** In the event of the 
ship being lost, this contract to be nnll and 
void.*’ The coal was pnt on board the S. S. 

by the defendants at Sanderland on 
the 30th and Hist Auimst On the Ist September 
the Huhea* was sni& by collision in dock, and 
remained at the bottom in twenty-three feet of 


CONTRACT — continued, 

(1) CONSTRUCTION OF CONTRACTS -cenfJ. 
water for sixteen hours, when she was raised and 
her cargo discharged. The coal was pronounc^ 
unfit fur a voyage to Bombay. Extensive repairs 
to the ship were found nocessnry, and she was 
uselcHs until the Ath October. The plaintiff sued 
for damages for non-dclivery of the coal. The 
defendants relied ou the last clause of the agree- 
ment as exempting them from liablity : Jlvld^ 
that the defeudaute were not liablo. The Rubnut 
was lost for the purpose for w'hioh she was 
rcKpiired under the contract, ti: , for a voyage in 
fulAlmont of a July-August shipment, and the 
dofendaiitH, having prov^ that the coal bad been 
duly shipped on board the vessel so lost, were 
exempt under the last clause of the agreement 
from liablity for non-dolivery. It was argued 
that until the name of tbo carrying ship was 
declared to the plaintiff as purchaser, neither the 
ship nor the coal was assigned to tho contract, and, 
therefore, tho loss could not be within the contract : 
JJrhl, that if such a condition was intended it 
slionld have been expressed. The appropriation 
of certain goods to the contract by the vendors 
(the defendants), the placing them on board the 
Ituht nx and <loing all in their power to despatch 
them to Bombay in fulAlment of the contract 
were enough entitle them to the protection of 
the last clause of the agreement. Nuhbuuvanji 
jKI£ANaiU KHAMHATA r. VOLKAKT BROTIIRBB. 

(1. L. H. 13 Bom. 15 

3. — Cr/jrA on dclircry-^ReadinoiH and wilUngneMx 
to fah dvl ivory — Dolirory^ Failure of^ in ferine of 
contract — Hroaoh (f contract — Cntttom,'] Where a 
contract is for delivery *• free on board," and cash 
on didivery is provided for, payment may be 
re(|uirod upon delivery of the goods at the time 
and place meu tioned for delivery in the contract. 
llBlLUEHH A Co. V. JaDUBLALL SHAW. 

[I. L. R. 160alo.417 

4. — Demurrage — Sale of Cargo by conttignte^ 
Several purrhtuterg — Contract incorpiwating the 
charter-jMriy — Liability of one purrhiurr for delay 
of all — Contract aheoluU\'\ On the 2nd June 1888, 
the defendant entered into two contracts with 
tho plaintiffs, the consignees of the cargo, each for 
the purchase of 500 tons of coal per S. S. Dunedit 
then in harbour. The contracts provided ( inter 
alia) ** delivery to be taken at a rate of not less 
than 200 tons per day, All conditions in thi. 
charter-party to be binding on tho purchaser,* 
The charter-party stated, ** (^go to be discharged 
weather permitting, at the average rate of not 
less than 300 tons a working day, or to pa, 

! demurrage at the rate of 1530 per working day, 
I or pro rata/* Previously to the 2nd of June tin 
; rest of the cargo had been sold by the plaintiffs t 
' three other purchasers, aud the lay days had 
, already partially expired ; but as regards neither 
, of these facts did the defendant ask nor were the;, 

I given information. The Dunedin distiiarged a 
I only three of her four hatches and so dischargin 
was able to give delivery of something mote than 
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(1) CONSTRUCTION OF CONTRACTS-coiterf. 

300, but less than 400 tons a day. Delivery was 
Cfiven to whichever of the four purchasers was 
the first to come alongside. At the expiration of 
the lay days (being the days required to discharge 
the whole cargo at the average rate of HOC tons 
a day) the cargo had been completely discharged, 
with the exception of 264 tons, which remained 
to be delivered to the defendant. The cargo to 
be discharged subsequently to 2nd of June would 
have been discharged within the lay days, but 
for the want of lighters on the part of the pur- 
chasers of the cargo generally. It occasionally 
happened, however, that a lighter was kept idle 
waiting for its turn at one of the three hatches. 
The plaintiffs paid one day’s demurrage in resp(‘ct 
of the delay in discharging the 264 tons, and now 
brought an action to recover the same from the 
defendant : Urld, that the defendant was liable. 
The contract of the defendant (by incorporation 
of the charter-party) to take delivery within the 
lay days, or to pay demurrage, being absolute, 
he could only excuse uon-porfnrmancc of his 
contract by showing it was due either to default 
of the captain of the ship, or of the plaintiffs 
themselves, neither of which had boon shown. 
The plaintiffs were not to blame for any diffi- 
culties occurring by reason of there being other 
purchasers. That was the well-known nature of 
the trade, and it was for the defendant, if he 
desired protection in this respect., to jjiovide for 
it in his contract. Neither were the. plaintiffs 
bound to be able to deliver to the defendant at 
the rate of 4(Jff tons a day under his two con- 
tracts. The stipulation in each of the two con- 
tracts, that delivery should lx; taken at a ratti of 
not less than 200 tons y/er dunn, w'us not one on 
which the defendant could insist, but wa> an 
independent stipulation in favour of the cargo. 
VOLKAKT BUOTUEBH NuBSEUVANJI JeHANCUK 

Kuambatta. 

[I. L. R. 13 Bom. 392 

5. — Oooda ordered theovffh rommisxton aqrntx — 
Cotitraet of agenoy — fontraet of xafr — Form of 
aotwnS\ The defendants’ traded in Bombay as 
merobants and commission agents, under the style 
of S. D. & Co., being a branch of a French firm 
trading in Paris nnder the same name, of w'hich 
firm also the defendants were ineinbers The 
Paris firm were agents for certain maunfacturers 
of zinc. The plaintiff, a Bombay merchant, 
ordered out 48 casks of zinc sheets through the 
defendants* firm in Bombay by an indent in the 
following form: — ‘‘I hereby rcjquest you to 
instruct your agents to purchase for me (if 
possible) the undermentionf^ goods on my account 
and risk upon the terms stated below. ’ Uuch 
terms, inter aJia^ limited the price of tbo 
goods and the time within which the shipments 
were to be made. Later, the plaintiff cousente^l 
to increase his limit of price The defendants 
having oommnnicated with their Paris firm 
wrote to the plaintiff as follows ** We have 
the pleasure to inform you that our home firm 
bat reported by wire oonoeming your esteemed 
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order as follows; — ‘Placed at vour increased 
limit.’ Subsequently the plaintiff was informed 
by the defendants that the ujanufacturors being 
full with orders^ the zinc sheets would not 
be ready for shipment as soon as hati l)oeii 
expected ,* and he was asked whether he agrewl 
to give an oxtousion of iimo, or desired to 
cancel tlu^ indent. Simultaneously the plaintiff 
wrote that the contract time had been oxoeetlml, 
and that ho would buy similar goods in Bombay 
on tho defundauts’ account. This the plaintiff 
did, and brought this atition to recover tho differ- 
ence in price as dnraage.s on account of tho 
defendants having failed U> perform their contract 
for tho delivery of 4S casks of zinc sheets : I fold 
that neither th(^ dtffcndants nor their Paris firm 
had entered into any centraet of sale on which 
they were, liable the plaititiff. They had only 
constituted thenise]v(;s his agents to ‘place’ his 
order, to effect a contract of purchase on his 
ne.(‘ount with the inannfactun'rs of zinc and 
cou 80 ([uontly the action as brought would not 
lie. Irrlond v. fn'i/tyxto/i , L. U. 6 K, A J. Ap. 
.‘{‘.♦.■i ainl Cosaohoglon v (iihh, L. U. 1 1 Q. B. 1>. 
7J17, <iisciiss<*d and considered. MaiioMKI) Ai..I,V 
EbIIAIIIM PlRKHAN C. ScilIhLKR DoHOONK k Co. 

( I. L. R. 13 Bom. 470 

0 , — Ayvormnit for vrrmUxion to yuarry — - 
Snn-rmotrat of -- fmplh d rood tf ion,] By 
nil agreement ; in renewal of similar agrwmientH for 
the two previous years) dateil the Urd September 
IHHS, the didendunt agreed U) pay tho plaintiff 
‘ rent’ for a ]>ieee of hilly ground at the rate of 
Us. ;i2‘d per month for one year, during which 
time the defendant, was to be allowe^l to bin'll 
stono.M and carry on the work of quarrying to the 
extent of seven crow-bars, such quarrying to Im 
done at such places ns the plaintiff imd |M>inlofl 
out. or slionld ehooHo 1,o point out from time tc: 
time. The rent to bo paid was arrived at on a 
calculation of Us 47 per crow-bar. and was Ui 
l>o payable wbothcr defendant employixl tho 
seven crow-bars or less. The defendant by the 
sixth clause of the agreement further undcrUsik 
us follows;- “Ah regards tho police arrange- 
ment and other expenses at the time of blasting 
stones, and obtaining an order or license, Ac,, 
and os U) any other kind of expenm s, risk, and 
responsibility, all these are upon me. I will duly 
pay you at the rate of Us. 322 prr month deaf 
until the fixeil time.” 'J*he defemiunt was a 
stone contractor, and had been employed in tbU 
work of quarrying all his life, and for the jire- 
vious two years on this very 8[)ot, and waa well 
aware that blasting conld not bo carried ott 
without a license from the authorities, which was 
rcv<#cable at any timo, and required renewal 
annually. At the time of the agreement tho 
diffendant wiis in j>os«e«»ion of a license, which 
expires! on the 31st December 1888. After that 
dale the authorities refojwid to renew the liceniie, 
on the ground tbai the quarry, where operations 
were being carried on, was sorrounded by houses 
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CONTRACT •^continued, 

(1) CONSTEUOTION OF CONTRACTS— 

ron^^luded. 

00 oil fideS) and the defendant thereupon refused 
tA) continue the payment of the mouthlj rent of 
Uh. The plaintiff aocordiniifly broufrhtthiH 
suit in the Small CaoHO Court three men the* 
rent at the above rate: Jhid, looking at the 
nature of the contract, that it munt be taken 
to have been the intention of the parties to it 
that the monthly <mm of Rh. *129 shduld fuiIy 
Ih 9 payable ao lontr ae qiiurryin(( was pormittcfl 
by the authoritiea, and that there was no uncon- 
ditional contract to pay Hh. 920 in all eventn 
in claum) b of t)»o n^reeincnt or elaewhere. 

V. ruUrrrH, 9 II k 8 H2<;, 92 h J. Q. H. 
Irtf, foilowod ; Mun/utJt of Jtnir v. Thompson, 
i;i M A W 487 ; and Rhhiitui tj v. Snri/tl Kay, 
t»27, commented on and distinfruiahed Goculdas 
Madhavji c. Nauhu Yenkuji. 

[I L. R. 13 Bom. 030 

(2) ALTERATION OF CONTRACTS. 

(a) ALTKIIATION liY Pauty. 

7. Altt rution iN bond xuod on - Matfriatity 
o/ a! t rrat ion * Ponud - AdinijmfhH/ty on rndrnoe . ) 
Knit on a bond, the date of whiuh bad been 
altered from 11th K4;ptember to 25th September, 
while it wtiM in the tH)SHe*‘Niori of tlie plaintitT. 
Fraud wan not proved, and the perio<l of limita- 
tion reckoiHHl from the lUh SeptcmlMJr had n.>t 
extnred : //aid, that the bund wan void hucIi, 
and wan not roocdvable in evidence to prove the 
debt ('hohtachorin v. Aarihntoyyu (I. 1j. R' 
9 Mad. 999), followed. Gi»viNi)AyAMl r. Kui*- 
PUHAMl. 

[I. L. R. 12 Mad. 230 

(b) ALTKUATIoK IlY CoiIUT (l.N EQUITABLE 
Con T BA in 8), 

8. - /ntarr// — ^*/)hnrta"^Ill itrrato ntfrirultnrht 
-^l/nronitnonoblf bavyoinf) Th«^ lli|;h C^iurt an a 
Court of E<|uity poNHuaNim the iHiwor 4'XcerciHcd by 
the Court of Chanoery of jfrHntinjr relief in caw's 
of such unconsciouable or i;roNHly unequal and 
opprcNNivebarfraiiiNaN noman of oiditiary prudouo<> 
W'oold outer iut»>, and whicli, from their uaturc 
and the relative |K>«itioua of the partios, rainoa 
prosumpiion of fraud or undue iufluenee The 
ptiuciploe upon which such relief in graiiteil apply 
to ooutraota iu which oxcoodingly onerous con- 
ditions are impoNcNl by nionoy-londers ui^m |K>or 
and ignorant peraonH in rural districtN, The exor* 
rise of such )K>wer has not been affected by the 
repeal of the ii»ury law«, fhoattrtif id v. Jamat H 
2 Vw, Ifio; O'/lorko r. /hUnyhrolr^ L. R. *2 App 
(*aN, 814; Utrt of Aylfafora y. Morrifi, h. R 
8 Ch Ap. 484 ; XipiU v, SHrllinif, L. tt. 15 (jh. I) 679 ; 
and Hoy turn v, f.W4f, L U. 10 Ch. Ap. 989, roferred 
to. Au ilUterato A'Nrmi iu the position of a fieasant 
proprietor executed a mortgage-deed in favour of 
a profosaioual mouey-leuder to whom he owed 
Ra. 97, by which he agreed to pay interest on 
that autn at the rate of 24 per ccat. per annum 


OONTRAOT-^rimtJinu&d, 

(2) ALTERATION OF CONTRACTS— 

(b) Alteration by Court (Inequitable 
Contracts) — r inwrrf. 

at compound interest. He further agreed tha, 
*‘dbarta'* ora yearly fine, at the rate of one 
anna per rupee, should bo allowed to the mort- 
gagee, to bo caiculatwi by yearly rests. It wm 
also provided that the interest should be paic 
from the prod ts of oertaiu walikana land of the 
mortgagor, and that if the interest were not paic 
for two years, the mortgagoo should be put it 
possession of this land. As security for the deb 
j a Nix pies zemindari share was mortgaged for : 
Gtrm of cloven years. The effect of the stipu- 
lation as to was that one anna prr 

rupee would be addeti at the end of every year 
not only to the principal mortgage-money but 
aUo to the interest due, and the total would bo 
again regarded as the principal sum for the 
ensuing year. Ten years afUir the date of the 
mortgage, the mortgagor brought a suit for 
redemption on payment of only Us. 97 or such suit 
as th<; Court might tletermiue as due to the mort- 
gagee. At tliat time the accounts made up by 
the mortgagee* showed that the debt of Rs. 97 
with compound interest, ha<l swollen to Ks. 879, 
of which the “ dharfo " alone amounted to Rh. 211 : 
//fid, that the stipulation in tlie dcetl as tc 
**dluivta" was not of the kind referred to in 
s 7 1 of the Contract Act (IX of 1K72). and that 
there was no (luestiou of pe.nalty, hut that, look- 
ing to the ndutlve positions of the parties, au(’ 
the unconscionable and oppressive nature of the 
stipulation, the bemdit thereof should bo dis- 
allowtiti to the mortgagee, and the mortgagor 
permitted to redeem on payment of the mortgage* 
money and interest, no appeal liaving been pro- 
ferrctl by liim from the dtxjrce of the first Court 
making redemption subject to the payment of 
interest. I<alli r. Ram rRAWAi). 

[I L.R.9 A1174 

9.— I ’nconM'ionahlr ha ryain — Jlond — ('ompound 
intrrvxt 1 In a suit for the recovery of a princi- 
pal sum of Rs. 99 due upon a bond, with com- 
pound interest at 2 per <v nt. per Monet ntf it was 
found that advant^igo was taken by the plaintiff 
of the fact that the defendant was being pressed 
in the tuh^mli for immediate payment of revenue 
duo, to induce him to execute the bond, charg- 
ing compound interest at the above-mentioned 
rate, notwithstanding that ample security was 
given by mortgage of landcil property. It was 
also found that although, under the terms of the 
bond, the plaintiff hail power to enforce the 
same at any time by bringing to sale the mort- 
gaged proj>erty, ho had wilfully allowed the debt 
to remain unsatisfied, in order that compound 
inter ost at a high rate might accumulate : i/cW, 
that the bargain was a hard and unconscionable 
one. which tbo Court had undoubted power to 
ref U.SO to enforce, and which, under all the cir- 
cumstances. it w*oald be unreasonable and unequi- 
table for a Court of justice to give full effect to ; 
and that, under the cuenmatuiooe, oomponnd 
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CONTRACT— 

(2) ALTERATION OP CONTRACTS— 

(J) Altkbation by Court (Inequitable 
C oNTBACTS) — continued^ 

interest should not be allowed, Kamini Snndari 
Chaodhrani v. Kail Prosnnno Gkoxe, I. L. R. 
12 Calc. ?25; Bey non v. Ciwk, L. R. 10 Ch. Ap. 389; 
and Lain v. llam Prasad^ I. L. R. 9 All. 74, 
referred to. The Court decreed the principal sum 
of Rs. 99, with simple interest at 24 per cent, 
per annum, up to the date of institution of the 
suit. Mabho Sinq V. Kasui Ram. 

[I. L. R. 9 All 228 

1 0. — Voluntary transfer — Undue i nftuenee — 
Act IX of 1872 (Contrari Act), n. 10.)] In a tran- 
saction between two persona where one ia so situ- 
ated as to be under the control and influence of 
the other, the Courts in this country have to see 
that such other does not unduly and unfairly exer- 
cise that iuflueftee and control over such person for 
his own advantajre or benefit, or for the advantajre 
or benefit of some relijfious object in which he is 
interested, and will call upon him to give clear 
and cogent proof that the tranaaction complain* 
od of was such a one as the law would support 
and recognise Where a fiduciary or quasi fiduci- 
ary relation had existed courts of equity have 
invariable placed the burden of sustaining th(3 
transaction upon th ' party benefited by it, re- 
quiring him to show that it was of an unobjec- 
tionable character and one which it ought not 
to disturb. The exercise of this beneficial juris- 
diction is not confined to cases only between 
guardian and ward, attorney and client, father and 
son, but the relief thus granted stands upon a 
general principle, applying to all the varic-ty of 
relations in which dominion may be ♦ xerciscii by 
one person over another. The plaintiff, who on 
the death of the w'idow of his brother hccam<3 
entitled to the estate of the deceased, found liim- 
self resisted in his claim by wealthy relatives. 
He was a man without means. Tuc defendant 
took him to his house, kept him there, found him 
all the money for the purpose of carrying on Ids 
litigation with his relatives, in which the plaintiff 
succeeded. While the litigation for mutation of 
names in respect of the property w'as pending in 
the Revenue Court, and while plaintiff w^os re- 
siding with the defendant, he exccute<l a sale 
deed in favor of defendant's brother for the 
nominal consideration of Hs. 9,50(^ or half the 
property he claimed ; and again, shortly aft(.«r tho 
mutation case hod terminat^^ in his favor, he exe- 
cuted a deed of endowment of the remaining half 
in favor of a temple founded by the ancestor of 
the defendant, and in which the defendant was 
interested, and the result was that plaintiff was 
left as poor as he was when he first came into the 
defendant’s bauds. Plaintiff sued for concella- 
tion of the deed of endowment, on the gtound 
that the same had been obtained from him by the 
exercise of undue influence and by means of 
fraud, and obtained a decree. On appeal by the 
defendant it was held that, looking at all the 
laotit such a relation between plaintiff and defeu- 
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(2) ALTERATION OF CONTRACTS-eosfiai/ed. 

( h ) Alteration by CoruT (Inkquitablk 
Contracts)— d . 

dantinthe course of the year 1885 bwl boon 
establishoii os to east upon the latter the obliga- 
tion of satisfying the Court that tlic transaction, 
which was given effect to by the deed of endow- 
ment, was an honest hond tide transaction and 
one that emght to be upheld, Sital Puahadc. 
Parbu Lal. 

[I. L. R 10 All. 63r 

11.-7 'neonncionahle borpuht-^f ontrart to va 
expense!^ of htipation.^ The result of the Engiisl 
cases regarding hard ” or “ unctmsoionabk 
bargains” is that in dealings with expoctan. 
heirs, reversioners or retnaindermon, tho fact iha 
the bargain was declined by others as not being 
sufficiently advantageous does not raise a pre- 
sumption that it was fair and reasonable ; am 
that until the contrary is sntiHfael.orily proved by 
the party trying to maintain tho bargain, tho 
Court may presume that a bargain wlit<;h appar- 
ently provnies, iu tho 0 {union of the (’ourt, for an 
unusually high ndurn or for an cxciqiliontiliy 
high I ate of intcront. is a hard and unconscion- 
able bargain against which uilief should be grant* 
<*d. Tho d(K;trin(‘ of equity on the subject of such 
bargainH is applica))lein Mnglund only to dealings 
with expectant heirs. reversumerH or remaimlet- 
raen The judgment of tho Privy (’ouncll in 
Kamini Sundari ('hand hra hi y, kali J*rnmtuno 
(t/inxt 1 L. U. 12 Calc. 227>, L. JC. 12 1, A. 2ir>, d(K3s 
not imply that the. doctrine is to he applied in 
I nttia to cases except where it would have htxm 
appluul in Eugland, or except where the case is 
in stone way analogous to a cast' of snatt'bing a 
bargain with an expectant heir, reversioner or 
reniaimlerinan, or except there is soim» fiduciary 
reiutionship hetwtieu the Icndtjr and tho borrower 
although there may be no fraud or undue influ- 
ence. or except there is some incupaeily, such as 
ignorance, on the part of tho borrower to appre- 
ciate tho true clFect of his bargain For tho 
purpfmes of meeting the cxpi^nstis of an up|Yeal it. 
the High Court, the apptrllant', on the advice of 
his legal atlvis<^rs, executtsi a hoinl for Its. 2.'5,0(K, 
in consideration of tin; ohJigee agretjing to defray 
such ex|K)uses. The t»biigor agretvi to pay tho 
Kb. 25.(SK» within one >ear from his rtwovering 
)K>ssession of the prt»iM;rty in suit ; and. at the 
request of the obligor's pleader, tho obliges* ad- 
vanced Ks. 3.700, which w'an niqtlietl U> the ex- 
penses of tho appeal. 'I'he Hiffh Court disrnisBod 
the appr^al ; and in a tbsetl oxecutetj by the obligor 
in favour of tho obligee and others for the pur- 
|X)«e of defraying the ex])CDseM of a further app^l 
to the Privy Council, ho admitted bis liability 
I under tho former bond. The Privy Counoil do- 
I creed bis apfM;al, and he obtained posinjssion of the 
! pro}>erty in suit, but declincsl to pay the Us. 25,000, 
upon w'hich the obligee suerl upon the bond. It was 
found that, apart from the moueyB borrowed by 
the obligor from time to time, ho was withoat 
even the moaiui of aubaiatenoo ; that be exeontei 
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(h) ALTEEATIOX by OOtTUT (INEQUITABLE 
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,hc bond with hl» oyen open ftnjf perfectly u ruler- 
iUkh! hb poftltlon And the effect of both the intitru- 
neuts executed by him ; that no fraud or im- 
iroper preffAore a^fpeanul to have been allowed 
o him ; that hb Icffal a<Jvbcre hail acted hoiicHtly 
nd to the beet of their ability in hia'intercxtH ; 
hat there wan nothiii;^ to Hhow that, havitifjf 
’eRanl to the rbkn of the litiffatioiii he could have 
:>btainetl the aMnintancc iKinojHKary for the proMecu- 
don of hb a)t)|>eal on tKitt<*r t<;rtnM than tho«c 
3 ontainef 1 in the i»ond ; that without «neh asHiR- 
Jince he eould riot have apjwaled to the Hiffh 
.’tourt ; and that the oblij^ee j^avii him auch HhHis* 
vauoe upon hi« applicutloii ' J/rlfl tliat althoiiprh 
here won nothing to ahuw that the ohli^ifor could 
lave obtained an advance on tonne more ad van- 
ajfeoui* to hiinHelf. it wan for the oblitfoo to 
fatabiiHh to the (lourt’H aatbfaction, without 
’eaa<tnable doubt, that h«ji could not hnve#lono b(); 
.nd tliat, thin not liaviuff been ctttabliHhefl, and 
he reaaonablencKS and fairuc‘<H of the hnrfraiti 
nt heiiiE (iroved by whowlu^ that there )iad been 
itticultiea in ncKOtiatini? it, t»r that others had 
•efuaetl It an not fuittlciei»tly advantageous to 
horn, the (lourt Hliouhl hold the bargain to be a 
ard and unconHeiouable one, which Bhould not 
»o cnforoe<l. 'I’ho <!ourt gave the plaintiff a 
ecrec for the lb. H,7(K> actually advanced, with 
iifiplc iuteriwt nt UO iwr cent, per annum from 
he date the Imnd to the date of the dtH*ree, 
'ith coHb, in pro|H»rtiou. and iutercBt at i\ per 
'♦•lit. p<ir annum on thi; 1b. .*1,7(K>, intt^rcBt and 
"OBb, from the dat<! of the <ie<'rco until {layment. 
/iiUNNi Kuau r. liup Singh. 

[1. L. R. n All. 67 

12.- f / Hiuttur i OHu hh’ Ji(i rija i n w hli iitf i h 

if iffatioH Aiirct mt kt ojjtpo.'tnl fo puhlir pnltcif — 

AA /X of 1H72 iroHtnirt Art), 2li ] For the 
of rooeting the exb'nHe« of an api>oal to 
ho I'rivy Council from eoncurrout decretw of the 
i^nbordinato Judge and the High Court, the 
ilaintiff-appeUant executed a detMl of Halo of 
:)ertaiii prob'Pty worth over Ib, f>O,0t)G in t*on- 
Idoration of the vcndocH proviiiing the net?(w»ary 
(oourity and moneys. The plaiutiff cxperienml 
Nuiaidorabb diftlculty in pnKuiring the ineauH of 
ip|)«ai. The vendeoa were not profeaeional moneys 
endora, they did not pnt preaaure on the plaintiff, 
itii, on the contrary, he and hie agent put preeeure 
m them to agree to the terma of the detnl. It 
appeared that aimrt from the nioneya Ixirrowed 
>y him from time to time, he wae without even 
he means of subsistence ; that ho fully under- 
itood the nature of the dee<i : that his agents 
logotiated the transaction homl jidt^ and to the 
of their powers, in his interest ; that there 
was no fraud or deception on the part of tiie 
.^dees ; and that they performed all that they 
undertook as regards meeting the expensos of 
im appeal Under the deed the plalnUSs were 
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liable to famish security to the oxenb of Rs, 4,000 
and to advance Ib. 8,5(JO for other necessary ex- 
penses. and they did in fact furnish such security, 
and advanced sums aggregating Rs. 7,642. 
ap}>eal was successful. The appellant having 
failed to put the vendees in possession of the pro- 
j»erty conveyed by the deed, and recovered by him 
uuder the Privy Council’s decree, the vendees sued 
him for pofwes.Hion of the property and mesne pro- 
fits, afterwards agreeing that the Court should, in 
lieu thereof, aw’ard them compensation in money 
equivalent thereto : Utid that, although the case 
WHS very different from coses in which persons 
int>erfere<l for their own benefit in litigation not 
their own, or in which mukhtars, vakils or 
|H‘rHon8 of that class of professional moncy- 
Uuiders, taking advantage of the borrower’s posi- 
tion, sued to enforce a contract obtained by them 
from him. and althongh the defendant W'as not 
entitled to sympathy, yet. judging by the dispro- 
portion between the liability incurred by the 
plaintiffs under the contract and the reward 
which they were to obtain in the event of de- 
fendant’s HUCcesH, it must ho concluded cither 
that they did not believe bis claim to be well 
founded, and conBC<|Uently entered, though un- 
willingly, into a gambling transaction, or. if 
they believed the claim to be well founded, that 
the reward coutraote<l for was excessive and 
uncouscionahlo ; and in either ca.se the contract 
could not bo enforced in its terms: //e/r/ also 
that, if the doctrine of cs^piity applicable to such 
cases Wl3r(^ applied in favour of the lM»rrower. it 
should also be applied in favour of the lender ; 
that as there w’jks no reason to suspect the plain- 
tiffs’ motives, it wouM be inequitable to relievo 
the dofendnut from all liability ; that it was only 
fair that he should compensate the plaintiffs for 
the uw of their wcurity bonds from the date 
wheti they were deposited in the High Court to 
the earliest date after the judgment of the Privy 
<\mncil when the plaintiffs could have obtain^ 
them back ; that simple interest at 12 per cent. 
{Hitr mill am on the amounts of the bonds for the 
perioil would be reasonable comv>ensation for such 
use ; that the defendant should also repay the 
nmoniits wivanced by the plaintiffs for the ex- 
penses of the litigation with interest on each 
advance at 20 per cent, from the date on which it 
was ma<lc to the date of the decree in the present 
case ; and that he should }iay interest on the 
whole amount thus decreed at 6 per cent, from 
the date of the decree till payment, Chnnui 
Knar V. J^un^ingh I. L. R 11 All. 67 Praklad 
.Sf ft V. liudhH Singh (12 Moore’s I, A. 276) and 
V. f/rrtp» 3 V and B 117 referred to. XiO&E 
iNpAH Singh r. Rup Singh. 

[1. L. R. 11 AU. U8 

St ' t ' Husain Baksu r, Raumat Husain. 

[1. L. R 11 AU. 188 
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tS.^^ContraH obiainrd by mhrrprgMfintation — 
Kahvliat --Landlord aad Trnant — llipht tornforrr 
coHtrartJl Where teBants executed a kabulUt con> 
taining conditions that khas possession might 
be resumed at will or if the rents were not paid at 
the end of the year, on a representation that 
such oonditions would not be enforced JL Id that 
the kabuliats bad been obtained by misrepresen- 
tation, that it did not express the real agreement 
between the parties, and was an inequitable 
contract which could not be sue<l upon. Febtab 
CUUNDBR GHOSK r. MoHKNDKA PURKAIT, 

[L. R. 10 L A. 233. 1. L. R. 170alo. 291 

(3) BREACH OP CONTRACT. 

14.-/?^ 'trothal — Marruifjr-^Urrarh of promt** I 
of marria*jr—‘He<'iprocal vontimjtnt rontrart 
— Damage* I'paritjdman — Halit* lihdtid oast*,'] 
The plaintiffs alleged that by a writtem agreement, 
dated the 18th March, 1882, the first defendant 
and her deceasoil son L agreed that tho second 
defendant K who was the daughter of the first 
defendant should be given in marriage to the 
second plaintiff, who was tho son of plaintiff 
No. I ; and that the betrothal of these two persons 
took place accordingly. The agreement \vm exe- 
cuted by the said />, as chlost male member of 
his family, in the name of his deceased father. 

In pursuance of this agreement, tho plaintiffs 
paid to the first defendant Rs. 7(X) as ** oparip t- 
»»«»,’* and they presented K with ornaments and 
clothes of considerable value. The plaintiffs com- 
plained that the first defendant sul^sequently 
refused to carry out the contract of marriage, and 
had married her daughter, A', (defendant No. 2), 
to another person. They claimed in this suit to 
recover the ornaments and clothes, together with 
the R >. 7(K) paid to the first defendant as 
“ a/Mir/yflwwfli” and Rs. 10,(X)() as damages. The 
first defendant was sued both in her personal 
capacity and as heir and legal representative of her 
son L, The first defendant p)oade<i that neither 
she nor the second defendant were bound by the 
betrothal agreement, as they were not parties to 
it; that the contract had been a contingent 
contract, inasmuch as her son. X, bod agreed to 
give AT, (defendant No. 2), in marriage to the 
second plaintiR only on condition that he (X) 
shonld obtain in marriage U, the daughter of the 
third plaintiff, and that X and U were accord- 
ingly betrothed ; that X had died in 1884, and 
that the contract bad been thereby determined ; 
that she bad been willing to renew it. and had 
proposed that a yonnger son of hers, {J), fihonld 
be accepted as ^e husband of but that the 
plaintiffs had declined Uiis offer. In proof of her 
all^TEtion that the contract was a reciprocal 
contingent contract, the first defendant relied 
upon tiEe following claose in the agreement:— 

** At the time when the marriages are to take 
idaoe, the mairriigee of the two girls are to be 

W., R. 


OOHTHkOT^contludrd, 

(3) BREACH OP CONTRAOT-<>imc/i«W. 
performed together. When you shall give your 
daughter in marriage, 1 also am at the same time 
to give my daughter in marriage'^ : Held, that the 
agreement of betrdthal was not a reciprocal con- 
tingent contract ; and that tlie first defendant 
had oommittod a breach of tho agreement by not 
giving her daughter, A\ (defendant No, 2), in 
marriage to the second plaintiff ; and that the 
plaintiffs were eutitliHi to recover from the first 
defendant the value of the ornaments and the 
Rs. 7tK) paid by the plaintiffs as upariydman** 
together with lU. 6(K^ damages for tho broach of 
I ooutroet. Tho second defendant being a minor 
was held not liable, and tho suit as against her 
was dismissed. Mvui Tiiakbksky r. Qomti. 

[1. L. R. 11 Bom. 412 

CONTRACT ACT (IX OP 1872), 8. 4. 

Ser Promihsory Note. 

[I. L. R. 13 Bom. 669 

See Stamp Act s. 34. 

[I. L. R. 13 Bom. 669 

8. ^^hetter *[f nreepfanre hirorrrrtly addro**- 
id \ A letter of acceptance to a proposer, not 
correctly oihiressod could not, although postcsl 
be said to have been “ put in a courso of transmis- 
sion” to him within the meaning of s. 4 of the 
(Contract Act (IX of 1872). 7hrn*rnd** Ca*e 
L. K 13 148, referro*! to. KAM UaB CUACKAtt- 

BATY r. OKKICIAL LIQUIDATOR OP THE COTTON 

GiNNiN'o Company. 

11. L. R. 9 Ail. 360 

, 88 . 10 , 11 . 

S*r Minor- Right to khpobck con- 

TIlAt’TH. 

[1. L. R. 13 Bom. 60 

S*T Right of Suit— Contracts or 

AORKEMENTH. 

[1. L. R. 13 Bom. 60 

, 8. 16. 

See 0 . 72. 

[1. L. R. 16 Calc. 666 

, 8 . 10 . 

S*'e Contract-Alteration of Con- 

TRACTS -ALTKmATION BY OODRT 

(Inequitable Contracts). 

[I.LR. 10 AIL 636 

, 8 . 10 . 

Sir Debtor and Creditor. 

[I.L. R. 11 Bom. 666 

Ste Deed— Cahcellatiom. 

[1. L.R.10Aa536 

7 
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OON^OT. AOT (IX OF ^B7Zi^ofUinua, 
, n. 17. 

See Bxbtor ARB Orsbitor. 

ri- X«. E. 11 Born. 666 

• 

See VHTBOR ARB PBRCHABER— FRAUD. 

[1. L. R. 11 Mad. 419 
,al9. • 

See Vekbor AND PuRoiiAflKii— F raud. 

[I. L R 11 Mad. 419 

, ». 21. 

Mortgage with prnrho that in ca»e of non.- 
redewptien in a preterihed time it should in-eome 
a eale — Jtaziuaina by mortgagor deelaring *itle to 
mortgagee — Trunefer of poMt$9 ion to mortgagee—. 
Mj’tinaftion of equity of redemption— Subsequent 
Male by mortgagor of equity of redemption— Mis- 
take, of law ] Under the Indian Contract Act 
(IX of ]872)| f. 21, OTTOT of law doeii not vitiate 
a contract ; much lefm will it annul a con- 
veyance after the lapse of many years, unless 
there has been some fraud or misrepresentation 
and an absence of DCRligenoe. In 1848, ii and 
H mortgaged a piece of land to r. It was to be 
radeamed in eight years, or else to become the ab- 
•olttta propertv of the mortgagee. It was not 
sadaamad ; and In 1869, B, in whose name the 
the land was entered In the Government records 
ezeonted a taeinufM in favour of K, and V 
passed a kabuUyat acoepUng the land. B and 
jB then became K’l tenants, and were, as such, 
suooQssfallv sned by him for rent in 18G.3. Xn 
1872, V sold the land to A; who again sold it to 
Idle defendant. The plaintiff, as purchaser from 
the original mortgagors {Jf and B) of their 
alleged equity of redemption, filed the present 
suit to redeem the property : JMd, that as the 
mniaasia given by B contained no reservation, 
and as it was aooompanied by a transfer of 
possession It had the effect of a conveyance of 
all the mortgagor's rights to the mortgagee. It 
operated to extinguish the equity or redemption 
notwithstanding au^ muconoeption of ignorance, 
on BU part of his rights as mortgagor. Vishnu 
Eaxiearam Phatak r. Kashinatu ILvpu Shan- 

KAR. 

[X. L. R. 11 Bom. 174 

.a 23. Col. 

1* lUogal Contraots 19 g 

(a) Generally 196 

ih) Against Publio policy ... 197 

if) Componnding Criminal 

Offenoes 199 

See Champerty. 

[1. L. E. 11 AU. 58 

Sec OoRTRACT— -A lteration or Con. 

TRAC11--.ALTERAT10N BY COURT. 

[I. L. E.UAU.118 


OONTEAOT AOT (LSL OF 1872), a, 23-^ 

eontinued. 

See Injunction— Under Civil Pro- 
ceoure Code. 

[I. L. R. 9 All. 497 
( 1 ) aLEGAL CONTRACra 
(a) Generally 

1. ^Contraet entered into in violation of the 
law— Partiu^nhip— Illegal partnerehip— Bight of 
partnt'r to me for a share— Ahkari Act {Bombay 
Aet V of 1878), e. ih— Breach of lioenee — 
Penaltij.'\ A contract entered into for the pur- 
pose, or with the necessary effect, of defeating a 
statute will not be enforo^ or recognized by the 
Courts, at any rate where both parties stand in 
pari delicto. A and B took a liquor contract 
from the Government. By the terms of their 
license they were forbidden to take a partner, and 
under section 45 of the Bombay Abkari Act 
(V of 1878) they were liable to a penalty of 
Rs. 1(X) for a breach of their lioense. V entered 
into partnership with A and/f with full knowledge 
of the conditions of the license, and afterwards 
filed a suit for an account of the partnership 
transactions : Held, that C was not entitled to 
any relief, having entered into the partnership in 
direct violation of the taw. HoKMASJi Motabhai 
r. Pkstanji Duanjibhai. 

[I. L. E. 12 Bom. 422 

2. — JGpcijrc Act XXII of 1881, s. 42.— -X/e/tsvrs— 
Sub-lease— Breach of conditions— Coneidcration 
forbidden by law— Immoral consideration — Con- 
sideration oqpposvd to public policyA The plaintiff 
obtained from the excise authorities a license to 
manufacture and sell country liquor, such lioense 
containing a condition against sub-letting the 
benefits of the lioense. By s. 42 of the Excise 
Act (XXII of 1881) the violation of any condi- 
tion of a license granted under the Act is made 
a punishable offence. The plaintiff sublet the 
lioense to defendants, who on the 5th of Septem- 
ber, 1884, executed an agreement to pay to the 
plaintiff a certain sum of money, in which was 
included the snm of Rs. 1,500, which the defend- 
ants had undertaken to pay to plaintiff as rent 
reserved on the sub-lease. The plaintiff instituted 
the suit for recovery of the amount due to him on 
the agreement, and it was decreed by the Gourt of 
First Instanoe, but dismissed by the lower Appellate 
Gourt On second appeal the plaintiff contended 
on the authority of Oauri Shankar v. MnmUa 
AU AhoHf I. L. R, 2 All. 411, that his suit hac 
been wrongly dismissed : Held, that the snb> 
letting of a license to manufacture and sell coun- 
try liquor having been made puniahable as an 
offence is to be deemed as an act oontraiy to law 
within the meaning of s. 23 of the Contract AoT 
(IX of 1872), and the claim to leoover money dnr 
on such sub- lease was therefore not enloroeahle in 
a Gourt of Jostioe. Gamri Shmnharv. Mmmt a e AP 
I. L. R. 2 All. 411 diatiiiguiidied. Debt Prarab 
V. Eup Ram. 


(Lii.BiioAa5rc 



< W ) 


Dmnr OF 0A8B8« 


( m ) 


COKTRAOT ACT (IX OF 1872), 0 . 83- 

C 0 ntinHrd» 

(1) ILLEQAX 00NTRACT3-<>i>/i^/n»r/<i. 

(<l) QEHKKALhY^fm^lHdfd, 

3. — Bf^^nd — Monr^jf borrowed for immoral 

purpoir* — Naikint or danring girh of Atuik ] 
Tbe fatbiir of naiUn* (danciug in N&aik 

by two bonds mortgagod certxun property as 
sQcnrity for money lout to him by tbe plaintiff. 
Tbe bonds stated that tbe object of the loan was 
to enable tbe mortgagor to get bis daughters 
tangbt singing and for household cxptuiscs. In | 
a suit brought by the plaintiff upon the bonds it 
w'as contended that they were void, on the ground 
that the loan was for an immoral purpose. The | 
District Judge was of opinion that the object of 
teaching the girls to sing was to make them more 
attractive as prostitutes, and therefore to further 
an immoral puriKwe, which could not be separat* 
ed from tbe legal part of the purjK)se for wdiich 
the loan was contractcKl. He ucoordinply htdd 
that the bonds were void, Bu<i couhl not be 
enforoe<l. On appeal : 7/rld^ that the bonds were 
not void, inasmuch as, amongst the community 
of naikinx, singing w’as not necessarily acquired by 
the women with a view of practising prostitu* 
tion. It was a distinct mode of obtaining n livo- 
libood not necessarily connected with prostitu- 
ticn, allhough it might be true, as a fact, that 
most of those who sing lead a Wwe life. The 
District Judge therefore went to^j far in con- 
cluding that the singing w*as necessarily intended, 
to tbe knowledge of the plaintiff, to increase the 
attractiveneas of the mortgagor’s daughters as 
proetitutee. Khubchand r. llRnAM. 

[I. L. R, 13 Bom. 150 

4. — CirtI /’rcccdwrcCcdf, I882,x 2ti7 A — Agree* [ 
me fit for^ or tog ire ^ time for xatfffaetion 0 / jodg- j 
meat-debt — Agreentent feithovt xanetion of (Umrt — , 
— Illegal rout raet-^('ontract Art {IX i/ 1872) s. ' 
23^^*ofuideratfoo.] The plaintiff obtained a j 
decree against the defendant under which the j 
jadgment>debtor was liable to pay tbe amount ! 
by instalments with interest at 4 per cent. Even- j 
taally, the defendant faibng to pay, the plain- | 
tiff accepted a bond ezeent^ jointly by tbe defen- | 
dant and T his father, by which they both be- | 
came liable for the amount of tbe decree with I 
interest at 18} per cent- In a suit on the bond, 
it was contended that it was void within the 
meaning of s. 23 of the Contract Act as being 
forbidden by, or of a nature to defeat the pro vi- 
sions of, 8. 257A of the Civil Procedure Code ; 
and that, consequently, tbe suit on it was not 
maintainable : /feldt the bond was not void under 
a. 23 of the Contraot Act. Semtle : Tbe words 
** any law ** (n that section refer to some subxtan- 
tiife law, and not to an adjective law, each as the 
Procedure Code is. Bvkvu Chaso Oswal v, 
Tababuvkbbsa Bibi. 

[I. L. R. 16 Oalo. 504 
ib) Aoaxkbt Pubuc Policy. 

ofehoto in scfias, Validtig of^ 
Void e 0 ntraH*-^Tranrftr of mortgage-bond for 
^atmaUa eontidaraiian,} An amfgnment of a 


OONTRAOT AOT (IX OF 1871^, ft 88<- 

eontimod. 

(1) ILLEGAL COOTRACT8-c#aNsiM»rf, 
ih) Against Pubuc Policy— ctmHattsrf, 

mortgage-bond for t valuable consideration is not 
void under s. 23of the Indian Contract Act (IX 
of 1872) us being opposed to public policy. I^VAL 
Vanmali r. Fakiba Jivan. 

[I. L. R. 13 Bom, 48 

6. — Illegal a grreoteHt*— Agreement against pubtio 
polteg — Ouarduin and irard’-- Agreement for mar* 
ruii/e hp a gnardtan to gine a utard in marriage on 
payment of a sum of monep.'] The plaintiff stated 

! lis her cause of action that a young girl had bees 
I left in her charge and had been maintained by 
I her for a number of years ; that in January 188e. 

I arrangements had been made with a Bhatiato 
I get this girl married, and that she (the pUdnUfl) 

; was to rt*ceivo Its. 2,&(k) on the marria^ ; that 
I the defendant had also agreed to pay her (the 
> plaintiff) lU. 2,000 if she would give the girl to 
I him ill marriage : and that before the marriage 
ceremony could Ik*. |)erformod the defendant hb 
induced the girl to quit tbe plaintiff’s house for 
I immoral purposes. She olaimod lls. 2,650 as 
i damages : J/eld^ that the alleged agreement on 
j which the suit was brought, was immoral and 
I against public {Kilicy, and that tbe action was not 
maiutaluable. DuLAiu r. Vallaudah Praoji. 

13 Bom. 186 

7. — to procure nuirriage in eonsidor* 
at ion of a wo/fep papment-^MarriMc brocage^ 
Illegal agreement — PublU' policy,'] Thedefenda&t 
was the eldest of three brothers whose mother on 
her marriage had been put out of the Lovana 
caste for having married a man belonging to a 
different caste. Tbe defendant was anxions U»at 
be and his brothers should be re-admitted to the 
caste ; and in 1864 be entered into an agreement 
with the plaintiff, who was at that time one of 
the setias of the caste, whereby the latter amid 
to procure the admission of the plaintiff and his 
brothers and get them married to girls beUmgiiig 
to the caste In consideration for these services 
the defendant was to pay the plaintiff the sum of 
Us. 5,000, which sum was to beoome due on the 
marriage of the defendant’s youngest brother to 
a girl of the caste, and to bo expended In pnr- 
ebasing caste utensils, which wore to be kept for 
the use of tbe caste. The plaintiff alleged 
that part of this money had been already paid to 
him, and that on the marriage of the defendanCs 
youngest brother in 1 880 he had demanded pig- 
ment of tbe balance (rir., Bs. 3,149), which mo 
defendant bad not paid. He now sued to reoovor 
this balance : Held, that the contract sued on, in 
so far os ft promised a money pament toe the 
negotiations of a marriage by a third partyf was 
immoral and contrary to public poUoy . FtTAMSin 
Bataksi e. JAaiivAif Hahsbai. 

(l.UB.l 88 Ubiai 

S.-I^Agre^mmU opposed to publie p^dieg,] Ipg 
the purpoae of meettiig the expenaeiol « snU tqg 
poisiodtm of imniovoahto loopot^, llio*9toteit^ 
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OONTRAOT ACT (IX OF 1872), u. 23- 

cmtinucd, 

(1) ILLEGAL CONTRACT8-<*o»/i»«^'/?. 

(fc) Against Public Policy— <? 07M?Zu£f/'rf. 

who was in atraitened cironmatanoes, ^eed with 
the defendant that the latter, in consideration of 
pairing such expenses from the Court of First In- 
stance np to the Higfh Court, should have half the 
property and half the mesue proftts^with all his 

in the event of success. The suit was 

brought and was conducted by the plaintiff and 
the defendant jointly, and was decreed by the 
lligh Court on appeal, and the defendant obtained 
pOMiessiou of half the property. The plaintiff 
sued to recover possession of the half, ou the 

! [round that the agreement was illegal and void, 
t appouretl that the amount actually spent by the 
defendant in the former litigation was Us. lUiH, 
and that if that suit had failed, ho would have 
loNt about Rs. fiOO. It was found that the value 
of the half sliare of the proisTty was about 
Us, 1,0()G : Jit Id, that th(< agrecunent was unfair, 
unreasonable, extortionate and contrary to public | 
policy, within the meaning of s. 211 of the Contract 
Act (IX of 1H72), and that the ]daintiff was entit- 
led to recover i>osHe»sion of the laud in suit on 
payment of oomixmsation for the advances made 
by the defendant in the former litigation, with 
interest at 12 per cent, per annum, ('hunni Kuar 
V. Hup KinfiK I. L. K. 1 1 All. HT ; and l.ohe Indar 
SiH^h V. Hup SiHtjh, I. L. R 11 All. 118, referred 
to. UusAiN UAKiihii I*. Raiimat Husain. 

(I. L. R. 11 AU. 128 

9.— Ai't VJl of 1878)— ffcivv////*, Prottc^ 
tion o/-^('oHtruvt Art {fX (/ 1872), it, 22— /VA/o* 
pidiry,"] The Bengal Excise Act of 1878 is not 
an Act framwl solely for the protection of the 
revenue, but is one embracing other important 
objects of public policy as well. An ugreoineut, 
therefore, fur the sale ot fermented litpiors, cuter- 
e<l into by a |>crson who has not obtained a 
liccDHO under that Act, is void and cannot bo 
rocoveri^i ou. Boibtub CnuuN Nau.v r. Wooma 
CUUHN Skn. 

(I. L. R. 16 Calc. 436 
(c) Compounding Criminal Offknceb, 

10.— Jtrrarh ot fruttf'— Ooftjiithration 

(SHumnttf vH (umditioH of not taking criminal 
jprttceedingtt-^ ( om^undiny felony,] S gave to 
the creditors of 7/ a guarantee for the {uiymeut < 
of the debts dueto Uicra by //, Asa consideration 
for this guarantee the creditors were to abstain 
from taking criminal proceetliugs agaiust // 
for criminal breach of trust for llfu>ou days, and 
by Implication were to abstain from taking such 
proceedings altogether if the said debts were 
paid within that time : • /7e/7, that snch a guar- 
antee could not bo enforced by the creditors. A 
man, to whom a civil debt is dne, may take 
securities for that debt from his debtor, oven 
though the debt arises out of a criminal offence 
and he threatens to proeeonte for that offence 
provided he does not, in consideration of such 
seouritiei, agree not to proseeute. He most not, 
bowem, by stiffing a prosecution obiOii a 


CONTRACT ACT (JX OF 1872), 8. 23- 

eonclvded, 

• (1) ILLEGAL CONTRACTTS— 

(c) Compounding Criminal Offences— eoneZd. 

guarantee from third parties. Eebsowji Tulsi* 
DA8 r , HUBJIVAN MUUI. 

[I. L. R. 11 Bom. 666 

s. 26. 

Stn; LIMITATION ACT, 1877,8. 19— AC- 
KNOWLEDGMENT OF Debts. 

[I. L. R. 11 Bom. 680 

s. 29. 

Agrrcmrnt void for Uncertainty,] In a suit for 
maiutenanco the defendant alleged that, after the 
plaintiff had left his house, an agreement had 
been made between them to refer their dispute 
to arbitration, and that the agreement of reference 
ho^i been actually signed, but that, on the day fixed 
by ibc arbitratorH for making their award, the 
plaintiff had given notice to them not to make 
an award, and accordingly they had not done 
so. Thu alleged agreement to refer was in the 
following tennK : — “To Bhai DossaMorarji and 
Dwarkadass Damodar. We, the undersigned 
two persons, give in writing to you as follows : — 
Wo used to reside and act in the house together 
in peace and harmony. Lately, a few days ago, 
in consequence of a disagreement amongst the 
women, V re8i(le<i separately. Upon persuasion 
having btjen used towards her, F again resides in 
the house together with the rest : so now all are all 
residing in the house in peace aud harmony. 
If any occasion should arise, and if ^ any dis- 
agreement should take place amoogst the women, 
in order to find a remedy for that, wo, the 
undersigucHi two persons, give iu writing to you 
as ftdlows ; — As to whatever award or settle- 
ment you two persons together 'will make, in 
accordance therewith, we agree to receive or pay. 
As to that, we are truly to act on our true re- 
ligious faith ; aud wo have written and delivered 
this writing of our free W’ill and pleasure, Ulie 
same is agreed to and approved of by our heirs 
and represontativos, all ; the 11th Jyeeth VadyUf 
Sam rat 19.29, the day of the event, Friday, the 
1st June, 1882. And as to this, you are truly 
to make and deliver a settlement within fifteen 
I days’ time.” whether the above agree- 

ment was not void by reason of uncertainty. 
yutcfr, whether the actual submission of a subject 
ill dispute to named arbitrators, followed by the 
attempt of one of the parties to such submission 
to withdraw from or to prevent an award being 
made ujwu the submission, falls within the con- 
cluding paragraph of section 21 of the Specific 
Relief Act 1 of 1877, Aduibai v, Cubsamdas 
Natuu. 

[I. L. R. 11 Bom. 199 

8. 46. 

St't FABTIE8— Parties to suits— Part- 
nerships Suits Concerninq. 

[1. L. R. 9 AU. 486 
Sec Partnerships— Suits Concerninq 
Partnership 

CLL.H*9AU.486 
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OOHTHACT AOT (IX OF lS72--€ontiHued. 

Ss. 62^ 68 — Novation — Contract, Noration o/^ 
Sati^aotion of Contract.} The plaintiff sued to 
reooTer the sum of Es. 1,173 due on a bond. It 
was found as a fact that after tho due date of 
the bond an arrangement was como to between tho 
plaintiff and the defendant bj which the plaintiff 
agreed to accept in satisfaction of what was due 
to him at the time of the arrangement lla. 4(H) 
in cash and a fresh bond for Us. 701. pa>'ublo 
bj instalments ; and it was further found that the 
plaintiff never intended or agreed to accept the 
naked promise of tho defendant to pay tho Hs 4tK) 
and to give the bond for Rs. 7t)l . The defendant did 
not pay the Rs. 4(K) or give the Ijoinl. hut pleaded 
that there bad been a novation of the original 
contract by reason of the subsetiuent agreeiuoiit. 
and that the suit being based on tbo original 
contract could not bo maintained, and ho relitHl 
on tho provisions of s«. 02 snd ti3 of the r<»n» 
tract Act in support of his contention : Jfrld, 
that neither section had any bearing on the case, 
and that upon tho breach by the defendant of 
the terms which he had made, and upon the non* 
|>erformance by him of the satisfaction which he 
bad promised to give, tho parties w'ert* relegated 
to their rights and liabilities under the original 
contract, and that conscciuently the ]»luintiir was 
entitled to tho relief ho claimtsl. JUhf^ further, 
that s, (12 of the Contract Act is merely a legis. 
lativo expression of the common law, and Urn 
provisions thereof do not apply to a case wliero 
there baa been a breach of the (►riginal contract 
before tho subsequent agreement is coinu to. 
Monohvk Kuyal r. TllAKUU IMS Na^kau. 

[L Ii.iC.15 Calo. 310 

, 8 . 66 . 

Act XL op 1858,8. IS. 

[I, L. R. 9 All. 340 

Scr GUAUDIAN — Dt’TIES AND PuWKU.S 
OF Guardi ANH. 

[I. L. R. 9 All. 340 

1 —8.65 . — Ohligaliofi of perfttm rrcf icing tidron- 
tagv vndrr void agrenrirnf — Itrgfitut/on ] 8. Go of 
the Contract Act should not be rend as if tho 
person making restitution must actually have been 
a party to the contract, but as including any person 
whatever who baa obtained any advantage under 
» void agreement. Giuraj Rakhsu r. Hamid 
Au. 

[I. L. R. 0 All. 340 

2-^9* 66.-^ JtrtcHt ion by debtor of debt a» part of 
conHderation for another contract.] In contem* 
plation of a sale of land by the debtor to the ' 
creditor, it was agreed that the book-debt should ‘ 
tw retained by the former in satisfaction of part 
of the price, but the parties failing to agree as to 
oertaiu other terms, a suit, brought by the in- 
tending vendor for specific performance, was 
dismi«ed on the ground tiiat no cffectnal agree- 
uit had been made : JIM^ that this decree 


CONTRACT ACT (IX OP 1878), .. M- 

conttnnrd, 

brought about a now sUto of things, and imposed 
a new obligation on tho debtor, who could no 
longer allege that he was ahsotved by tho cre- 
ditors being entitled to tho land instead of the 
money. 1I« became bound to pay that which bo 
hati retained in payment of his land, tho date of 
the dwree giving the date of the failure of an 
existing consideration, within the meaning of 
Art. y? of tho Limitation Act 1877. Tho matter 
might also be reganieii ns falling under s. G5 of 
the Contract Act I.K of 1872, under which, when 
tho agrooment was den'med iueffoctnaL the debtor, 
having previously rec<*iv<Ml .an advantage under 
it. was luailo liable “ to restore " that advantage, 
or “ to make eomi>cusation for it.” Bahsu KUAR 
V. Ihll'M SlNOli. 

ri. L. R. n. AU. 47 

, 88 . 09 70 . 

Sft SAI.K FOR ARUHAR8 OF RKVRNUK— 
Dki’osit to Stay Sai.k. 

[I. L. R. 11 Mad. 452 

Sit SMM.L CvrSK (?<M7RT Mokuhhil-* 
Jt’itlSUK!ri(>N-~(;ONTHACTB. 

1 1. L. R. 15 Calo. 652 
[1. L. R.12 Mad. 349 

Sic Srtx'iAh Api'KAu— Kmam, Cauhf. 

Co U RT s U 1 TH - lU » .N T R A t)T, 

[I L. R. 15 Calo 651 
[1. L R. 12 Mad 349 

Ss. 69,70— .l/frtW/wye/*** Jjafv/nUg ''"-^Mortgage 
— Jhrrrr enfomng b g lott Incat iou-^Snt infact ion of 
dcrrn hg jnr’ion not .suhjrct to legal obligation there* 
under - Saif for cent rthut ion brought hg nuch pvruon 
agunmt Judgment nh htor— (iratuitouH paytnent,] 
The widow of />, a separatwl Hindu, hypothe- 
cated certain immoveable proissrty which had be- 
longed to her husband. Tho im mediate rever- 
sioners to estate were his nephew S and tho 
three sons of his brother (). After tho widow's 
death, the mortgagee put his bend in suit, im- 
phsading as defendants A’, two of four sons 
and the three son’s of O. Only tho throe last-men- 
tioned persons resisted tho suit ; and the mortgagee 
obtained a d<w;r6e directing the sale of the mortgag- 
ed prop<jrty in satisfaction of his claim. Prom the 
operation of this decree s was wholly exempted, and 
his sons were mwle liable only to pay their own coats. 
Before any sale in execution of the docroo oottld 
take place, tho sons of S paid the amount of the 
decree into Court, thus saving the proi>erty from 
sale. They subsequently sued the sons of O for 
contribution >d respect of this payment. It waa 
found that, at tho time when the payment wa« 
made, S was a member of a joint Hindu family 
with the defendants, and that his sons, the plaiu- 
Uffs, had. at that time, no interest in the property 
by transfer from him ; Jfeld that at the time of 
the payment, tho plaintiffs could not properly be 
regarded ae in the poeitton of co-mortm^ii wi^ 
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OONTRAOT ACT (IX OF 1872)» SB. 69, 70 

the defendantif ao m to heye an equitable lien 
npon the proper^ thej had saved from sale; that it 
was not a ease of a payment which the defend’ 
ante were bound to make in which the plaintiffs 
were ''intereeted*^ within the meaning of s. 60 of 
the Oontraot Act ; and that therefore the fiction 
of an implied request by the defendants to Uio 
]daintiff to make the payment could #not be im* 
])orted into the case and the plaintiffs were not 
entitled to contribution: IJrld also that there was 
no auoh relationship between the parties as would 
create or Justify the inference of any right in the 
plaintiffs to look to the defendants for oompenBa’ 
lion, so as to make s. 70 of the (Contract Act 
applicable ; and that if the plaiutiffs, as mere 
volunteers, chose to pay the money, not for the de- 
fendants, but for tbomsolvos, tliey could not claim 
the benefits of that section. The principle of the 
decision in Pawham Sintjh v. All Ahmad I. L. 11 

4 All. 66 has been recognized and provided for in 
the Transfer of Property Act. By the nac of the 
word “lawfully'* In a. 70 of the Contract Act, the 
Legislature had la contemplation oaMca in which 
a person held suoh a relation to another aa either 
directly to create or reasonably to justify the in- 
ference that by some act done for another person, 
the person doing tlio act was entitled to look for 
compensation to the person for whom it was done. 
Pam J'uAhI Singh v. Bmvna^ar Lai Hahoo L. K. 

5 I, A. 131 referred to. Cuicm Lal v. Buauwan 
Das. 

(I. L. R. 11 All. 234 

8. 72. Bud 8. 15. 

^Voluntary Payment^ Money paid, hut not 
dvr, and paid nnder oompufition,] In execution of 
a decree the plaintiff purchased certain pro)>orty. 
fluhsequently the defendant, in execution of ano- 
ther decree against tlie former owner of the pro- 
perty, proceeded to execute his decree against the 
same property. The plaintiff thereupon preferred 
a claim, which was dUallowed. as he had not then 
obtained, and consequently could not produce, 
the sale certificate. In order to prevent the sale 
Im then paid the amount of the defendant's decree 
into Court, and subeequently instituted a suit, 
agalnct the defendant to recover the amount so 
pitd into Court to prevent the sale. The defen- 
dant oontended that the amount was paid volun- 
tarily and oould not he recovered hack : Jfdd, 
foUowlnf Ihali Chand v. Pam Khkea Sing, 
I 1 .R. 8 f A. 9$ ; 1. L. R. 7 Ctdo. 648, that it 
was not a voluntary payment, and that the 
plaitttiff was entitled to a decree, fktima Kka* 
tom dowdmia v. Mahomed Jan Chinvdhry, 12 
Moofc't L A., 66 ; 10 W, R. P. 0., 20. referred 
tOk Atita# V. Pirn Proohad Da*^ 1 Shome, 26, 
dodhtad. JlvoDMO Nabaih Smaa v. Raja Singh. 

^ B.L.R.15 0alc.656 

>8. 73 . 

Soe JhAUAQtB^UHABUUS, AKD ASKBSK- 

ManT or Bamaohs— B aBAOH or 

Camuax, 


OONTRAOT AOT (IX OP lB72)-^entitMed 
, S. 74. 

Sen Adhimistbatiok Bonp. 

[1. L.R»10A11. 29 

tSev Damages — Measure and Assess- 
ment op Damages Breach or 
Contract. 

[I. L. R.12Bom. 242 

ScL‘ Interest— Stipulations Amount- 
ing TO Penalty or Otherwise. 

[I. L. R. 14 Oalo. 248 
[1. L. K. 10 Mad. 203 
fl. L.R. BAIL 74 . 228 690 
[1. L. R. 11 Mad. 294 

s. 78 and s. 92 

— Salr of good it hg drftrrlpfion — Purchaser's 
right to rejref — Whether goods arrording to con- 
tract or not, how relevant-^ Del irerg of part of the 
goods -^Snit for prices of goods rejcctcd.'\ B K 
ngrtiLHl to buy from M Jt five bales of chrome 
orange twist, “or any part thereof that may be in 
a merchantable condition, ex ‘City of Cambridge,’ 
or other vessel or vessels.'’ with specifio marks and 
numbers, each bale containing DOOlbs. at so much 
per lb., to be paid for on or before delivery. B K 
took delivery of, and paid for, only oue bale, but 
rt*jecte<l the others. M K brought a suit for the 
price of the four bales rejected : Ifeld, that the 
property in the goods did not pass to the defend- 
ant by the terms of the contract, nor was the 
delivery that was taken by him of the one bale a 
delivery of ‘‘part of the goods ” within the mean- 
ing of S8. 78 and 92 of the Contract Act; the suit, 
therefore, did not lie: Ifeld, also, that the ques- 
tion whether the defendant was entitled to refuse 
the goods, in other words whether the goods were 
according to the contract or not, was one that vras 
lin necessary for the purposes of the present suit ; 
but it would have been otherwise if the suit were 
one for damages on the ground of the defendant's 
refusal to accept the go^s. A purchaser’s right 
to reject goods by reason of their not answering 
the description in the contract may be indepen- 
dent of the question whether the property in the 
goods has passed to him or not. Mitchell Reid 
& Co. r. Buldeo Boss Khettby, 

[I. L. R, 15 Oalo. 1 

, 8. 92. 

See 8. 78. 

[I, L. R, 15 Oalo. 1 

8. 108, Except 1. 

with consent of eiOJier— Riii/iawi/— 
jiaUcr^Sale hy bailee of ooods hailed^TUle of 
rendre ] The general rule laid down by Motion 
U>8 of the Contract Act, that no seller ew give to 
a bnycr a better title than he has hiou^f, is 
qualified by BxcepUon 1 to that se c tioa. But the 
oontoapUted by that ezoqptioadMi 


1 12 Bon. 242 
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OOimiAOT AOT (IX OF 1872)» s, 108- 

tf0nclu4ied, 

not extend to oTery oaae of detention of chattels 
with tho owner'# consent The exception ha« 
particular relation to the cases of persons allowed 
by owners to have the indicia of projwrty, or 
possession under snch oircnmstances os may 
naturally induce others to regard them as owners, 
and constituting some degree of negligence or 
defect of precaution imputable to the true owners. 
Where, however, the detention of a chattel is 
allowetl for a particular limited purpose, there is 
not a possession such as is required by the excep- 
tion. In the case of a gratuitous bailment of a 
chattel, the possession remains constructively with 
the owner. 5 left with C a buffalo and a calf, to 
be taken care of during his absence from homo. 
O sold the animals te M. S suwi to recover 
them : JMd, that tho bailment by 6' to r was a 
gratuitous one, or else a mere custody by f ’ for S ; 
that 8 was, therefore, at the time of sale in con- 
structive possession of tho animalp, and C could 
not transfer to .V an ownership that ho had not 
himself. Shankar Murliduar r. Mohanlal 
Jadubam. 

[I. L. R 11 Bom. 704 

, s. 131, 

Ser Guarantee. 

[I. L. R. 10 All 631 

Str Hindu Law-Debts, 

[I. L, R, 11 Mad. 373 

, 8 134. 

iS#r Principal andSukety — Dirciiarue 
OF Surety, 

ri. L. R. 11 All. 310 

, s. 137 

&r PrI NCI PA L A N D SU RET Y~Dl bCU AIKI E 

OF Surety. 

fl. L. R. 11 All. 310 

. 88. 160, 161,162. 

Ste Onus Pbobandt— Bailmentb. 

fl. L, R. 9 AU. 398 

, 8. 171, 

8 t '€ Lien. 

(I. L. R. 13 Bom. 314 

, 8 217. 

See Lien. 

[I. L. R, 13 Bom. 302 

, 8 , 221 . 

&teLi£N. 

(1 L. R. 13 Boxm 314 
GORTRIBUTION, SUIT FOR. 

(1) Payment of Joint Debt by <»]e 

Debtor. 

(2) Joint wrongdoers. 

See COHTBACT ACT, sS. 69, 70. 

|I,L.R.11A1L234 


CONTRIBUTION. SUIT FOR-«#ii«uMieA 

See Sale for Arrears of 
Deposit to stay Salk. 

ll.L.R.n Mad. 452 

(1) PAYMENT OP JOINT DEBT 8Y ONE 
DEBTOR. 

1. — Smaii raujte euit to rentrer woney paut hp the 
plaiHttJ^ ir^dinrharge of a decrvv’dehi agatntt him 
find the df/endantK-- JurixdietioH of Court to go 
into/aetii of former jr«/Y.] A sued four persons, 
against whom, together with A, a money decree 
h^ been passed in a previous suit, to recover a 
proportionate part of a sum paid by A in discharge 
of the dtHTCH^-ilebt. Two of tlie defendants pleaded 
that they had not appeared in the fmmer auti, and 
had been unnocesaarily brought into the record 
by A \ Held, that the Court had jurisdiction to 
inf|uiro into the circumstances of the previous snit, 
Soput Singh v. Imrit Te*rari, I. L R. 5 Calo. 790, 
followed. TuANOAMMAL r. TilYYAIiMUTHU. 

[I.L.R.10 Mad. 618 

(2) JOINT WRONO-DOERS. 

gal Art. ] An objection to the attachinent and sale 
of certain immoveable property, raisi^d by one who 
claimed to have purchoN^ the same at a sale 
in execution of a prior docroe, was disalloweil on 
the ground that, under tho prior decree, tho rights 
of one only of tho present judgineut*debtors had 
Ijeen sold and purchased by the objector. In 
accordance wdth this order, two-thirdi of tho 
property under attachment were sold, and the 
objector thereupon brought a regular suit for a 
declaration of his right as a purchaser of tho 
w'hole property in execution of the prior decree. 
To this suit ho impleadeil as defendants tho 
decree-holder and the judgment-debtors. Tho 
suit was decreed, and in tho result the decree* 
holder alone was compelled to pay the whole of 
tho costs. Subsequently ho brought a suit for 
contribution in resiieot of these costs, making 
defendants to the suit (i) 11 one of his oo-defend- 
ants in the previous suit, persotially andaabeirof 
A who was another of those co-defendants (R) 
and (iii) S, these two being sued in the oharaoter 
of heirs of A : Held that inasmuch as the rule 
preventing one wrong-doer from claiming contri- 
bution against another was confined to oasee where 
the person seeking relief must be presumed to 
have known that be was acting illegally, and In 
this case there was no evidence to show that the 
plaintiff in attaching and ad vertising the property 
for sale in exeontion of his decree knew be wem 
doing an illegal act, bnt the inferences were all the 
other way, ho was fully entitled in law to meinteia 
the suit, and to recover from the defendants the 
proportionate amount of the costs which he had to 
pay for them. Idrrrgfeeathtr v JVijcon, 2 8m. L. C, 
Ed. 4r>6 ; Adamiton v. JarvU, 4 Bing. 66 ; 
j)ix 0 H V. Faioctis. 30 L. J. Q. B. 187, and IkgmH 
Singh V. Imrit TewarU L L. R. 5 Oalo. 720; refenod 
to. Kishna Bam e, Basmimi Bkwak Brvaa^ 

II, L.B. 9 Alt 221 
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OONTSIBUTOBT. 

See OoMPAxr— Wisoiito 
Oabbs. 

[LL.R.llBom.241 

COMVBBT. 

See Bioaky. 

I. L. R. 10 Had. 218 

• 

8ti>rvitorihlp^8itefimto)i Art, ISCS.— tefert 
Art nn eitatrg of Natirr (Uiristiau* preruunthj 
MUminq Ulndv law,} A and J. brothers, Ijative 
CbrUtiani, deaoeudwits of Brahmins, were hvmff 
in ooparoonary and owned certain laud on the 
date when the Indian Bucoewiou Act, 1805, came 
Into force. In 1872, no partition havini? been 
made, A died : Held, that J <iid not take the 
whole Mtato, on the death of A by survivorship. 
Tbllib t , Saldakua. 

I. L. R. 10 Had. 69 

OONVEYANOS. 

Set KKaiHTUAit Hiaii Court, 

AUTliOBITy OF. 

I. L. R. 16 Calc. 330 

COPIES OF ORIGINAL DOOUEENTS. 

Court Fkkb Act 1870, Bca. I, Art. 8. 

I. L. R. 11 Bom. 620 

COPYRIGHT. 


CO-SHARERS. Col, 

1 . General rights in Joint Property 208 

2. Cultivation of Joint Property ... 210 

3. Erection of Buildings on Joint 

Property 211 

4. Suite by CO'Sharers with respect 

to the Joint Property ... 212 

(/^i) Misccllaneons Suite ... 212 

(h) Ejectment 212 

(f) Hent 213 

SiT Estoppel— Landlord and Tenant 
—Denial op Title, 

[1. L. R. 13 Bom. 823 

Jurisdiction of Civil Court— 
Kent and Bevknub Suits, 
N..W. P. 

[I.L.R.11 AU.224 

St'r Limitation Act 1877, Art, U4— Ad- 
verse Possession. 

U. L.R. 11 Bom. 422 

S(c Casks under Mahomedan Law— 
PrK-KMITIO.H — UlOHT OF PRE- 
EMn'ION— C o-BHAREES. 

&'c PossESBioN— A dverse Possession. 

! (I- li* R> 11 Bom. 422 

' S*>v Pre-emption— Right op Pre-emp- 

tion. 

(1. L. R. 9 All. 234, 480 


"^AnmdaUd edition of an ancient rriigiom work 
•^Originality — Colourable imitation— ‘Injunetum 
—D(maye*-‘Accimnt^Act A'.V of 1847, e, 12.J 
The plaintiff, a bookseller, in 1884 brought out a 
now and annotated edition of o certain well- 
known Sanskrit work on religious observanctw, 
entitled ♦* Vrtraj,” having for that purpose ob- 
tained the assistance of Pundits whorc-cost and 
re-arranged tlio work, introduc»i various passages 
from other old Sanskrit books on the same subject, 
and added foot-notes. In 1885 the plaintiff regis- 
tered the copyright of this work. In 1886 tho 
defendants printml and published an odittou of 
tho samo work, tho text of which was identical 
with that of the plaintiff's work, which moreover 
contained tho same additional iNwsages, and tho 
same ftoot-notes, at the same ulacos, with many 
alight differences ; Held, that tno plaintiff’s work 
was Sttoh a new arrangemout of old matter as to 
bean original work and entitled to protection, 
and that as the defendants bad not gone to inde- 
pendent sonroes for their material, but had pirated 
the plaintiffs work, they most be restrained by 
Injnnotiott. Held, also, that an aooonnt of the 
profits made by the dofendants by the sale of 
the pUlntiiTe book could be ordered, notwithstand- 
ing the provisions of leotion 12 of Act XX of 1847, 
as the tesnltof the aooonnt would be to give to the 
plaintiff what he oould have claimed as damages 
tinder thatseoto. Oakoavismnu Shricison- 
DA8 r, MofttBBVA Bapuji Hboishte. 

U.XI.R. 13 Bom. 858 


— , Payment by— 

See Limitation Act 1877. 

[I. L. R. 11 Bom. 313 


[1. L. R. 15 Oalo. 642 


(1) GENERAL RIGHTS IN JOINT PROPERTY. 

1 . — PtiifinetU of arrears of revenue by one eo- 
sharer, itjfeet of — i 'ha rye — Art XI of 1859, #, 9. 
Const met ion tf — Lien.] Held (MiTTER and 
Norris, J J., dissenting) there is no general rule 
of equity to the effect that whoever, having an 
interest in an estato, makes a payment in order to 
save the estate obtains a ohargo on the estate, and, 
therefore, in the absence of a statutory cnact- 
roeiit. a co-sharer who has paid the whole revenue 
and thus saved the estate does not, by reason of 
such payment, acquire a ohargo on the share 
of his defaulting co-sharer. Lnayet Hossein v, 
Hnddunmonee Shahoon, 14 B. L. R. 156. over^ 
ruled ; Xogendro Chunder Ghose y. Xamini J)a*i» 
1 1 Moore's 1. A. 258, explained and distinguished ; 
KrUto Mohini I)asi v. Kaliprosono Oho*e, 1. L. R. 
8 Calc. 402. approved ; In re Leslie, L. R. 23 
Ch. D. 662. relied on. KiNU Ram Das r. 
MoEAFFRR H08A1N &HAHA. KiNU RAM DA8 T, 
Hajjatulla Shaha. Kinu Rax Das r. Kaxae 


UDDIN SUAUA. 


[I L. R. 
See Kbab LalL SaUU v. 


Singh. 


14 Gala 800 

FUDMANUND 

15 CalG. 642 
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X>*8HAllERS-^ofie« . 

1) GENERAL RIGHTS IN JOINT PROPERTY 

•^continued* 

2,^LimitatioH Aet\%ll, AW^.09 <iW 132— iSw<7 ; 
to recover a*»ettment paid hy a ro^oiener v/ pro- | 
j}erty from other co-orrftera.'] In I8»i«. the uncle | 
of the plaintiff brought a suit (No. 170 of ISCS) j 
agiuust five members of the undivido^i family, to 1 
which the defendants in the present suit belonged, i 
and obtained a money-decree. In ex(K 3 utiou of j 
that decree, he attached and sold certain land, j 
in which all the members of the defendants* j 
family were interested. At the sale ho purchaaod I 
the land himself, and was put into (M)sticssion. In ! 
1873 he began to pay the asHcssnient upon the • 
W'holo property, Sul^sequent litigation UH)k plao<; 
between him and the defendants' family, pending 
W'hich the plaintiff separated from his undo, and 
obtained the property in question as hi.s sharr. 
Tho result of that litigation was a decriH; by the 
High Court, on the 23rd 8opteml>cr 1879, doclur- 
ing that the plaintiff's uncle was only entitled to \ 
tho interest of the five mcmlHjrs of tho family * 
who had been defendants in his suit (No 178 ; 
of 1868) in execution of the decro(5 in which the • 
property had been sold. The plaintiff brought 
the present suit in 1883, against the other ! 
members of the family to rt‘cover their pro|M»r- 
tiouate share of tho assessment for the years 1 h 7.>- 
1878, during which period he ha<l paid the whole 
assessment. Ho prayti^l for a sah? of their inter- 
est in thejland. IJo^ the lower (Jourts held that 
tho payment of assessment did not create a oluirge 
on the propert}% and that the plaintiff having 
omitted to sue within three years from the date of 
tho payment ma<lo by him, tins prcisent suit was 
barred. On appeal by the plaintiff to the High 
Court Held, confirming the lower Court's decree, 
that the suit was harre<l. Tho plaintiff paid tho 
assessment as full owner of the properly, and 
it was entirely by hi.s own action that the defend- 
ants had been exclude<l from the property, and 
did not pay their quotas of the assossmeut. 
Under those circumstanoes, the payments could 
be regarded as salvage payments so us to make 
them a charge, according to equity, justice, and 
good conscience upon the shares of tho other 
co-owners. Acuut Ramchandua Pal c. Haki 
Kamti. 

[I. L. R. 11 Bom. 313 

0 .— to Joint ptmex$ion— Ecidetuu'^Contg 1 
One of two oo-sharers by ancestral title in the 
under-proprietary right in certain villages obtain- 
ed, in 1870, decrees against tho talukdar for sub- 
ae^lement, amd getting possession had his name 
entered in the klu-^ont. Tho other co-sharer 
remained entitled to claim that this possession was 
held partly for him. The present suit was 
brought upon two agreements, purporting to have 
been made in 1870, between the two co-sharers, 
while proceedings to obtain the above decrees 
were pending, to the effect that, whereas both 
had elaims against the talnkdar, one only was to 
sue hisii the other peyinff half of the coeU and 


OO-SHARERS— inued^ 

(1) GENERAL RIGHTS IN JOINT PROPERTY 

being cutitleil to receive half of what might 
b<^ decreed. Tho •Judicial Committee, upon the 
evidence, concluded that the Apptdlate Court, 
attributing too much to certain omtHsious and acts 
on the plaintiff s part, which were more or less 
explained,, had crn^l in reversing tlio decree of 
tho first Oourt, w'hieh maintained the agretv 
ments depriving the plaintiff of his costs in that 
(\mrtouly. Muhammad Yusuk s. MPHAMUAP 
Husain 

[I. L. R. 16 Oalo. 02 

4.— fVm'/’/esrt/ short holdt re in Jotnt undivided 
estutr-^ t^un on tenure for shore of rent — Sale of 
tentnr In sattsfaetion if dferef\] The Owner of 
a fractional shan» in a joint undivided estate hos 
no Hell on the tenure itMclf for his share of tho 
rent, although such shuro is collecHsl separately, 
and, therefore, cannot cause the tenure to bo sold 
in satisfaction of a decree for his share of tho 
rent. lln.\n.\ Nath Roy Cuowdmuy r. DuiuiA 
PUUHU.N'.NO UUOSK. 

I. L. R. 10 Oalo. 326 
(2.) CULTIVATION OP JOINT PROPERTY. 

b.~“('oltit‘of ion if irtdiyo hy i>He ro-sharmrithoui 
ronxent if oth‘ rs Injnnet ton os htfiveen co-shar' 
ers ~ t*roei tee. tf tin Kinjlish t'onete in yrantiny 
injum fion, Ajtpl iritin! it y tf] U'. wltilo ill poasos- 
sum of an entire mi>u/.ah as ijarmlar, had under 
an airangcmeut with the proprietors built fac- 
tories and cultivated indigo by reclaiming a 
(quantity of waste land, f)n the expiration of 
his leane W, who still held a portion of tho mou- 
7.ah in ijara from a 2-anna co-sharer, continued 
to cultivate in«ligo ou the, khas lands as ixdoro, 
and, disregarding the opjKwitiori of the l4-anna 
co-sharers, claimeil an exclusive title to do so. 
The M -anna co-sharers thcr(ju|)ou brought a suit 
against IP, for ijmali possession of tho kbaa 
lands, and pray(*d, among other things, for au 
injunction prohibiting the defendant from sow- 
ing indigo upon the ijmali lauds vrilhout tho 
plaintiffs’ consent, and also for a general i/ijiinc* 
tion to prohibit tho defondaut from throwing 
any obstacles iu the way of plaintiffs holding 
ijmali possession of the lands, Tho (kmrt below 
grantoil an injunctiou prohibiting tho defendant 
from growing indigo on tho khas lands without 
tho consent of the plaintiffs : Jhid, that tho 
plaintiffs wore entitled to an injunction; but 
having regard to the circumstances under which 
the defendant cultivate<l tho lands, it was nocwi- 
sary to vary the injunction grantdsd by tho Court 
Wlow by making it an injunction featraining the 
defendant from excluding by any means tho 
plaintiffs from their eDjo 3 rment of the ijmaU 
possession of the lands. Hak Cuakd VVTt v. 
Watson Hi Co. 


[Z.li.R.15 0alc,214 
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(3) BBBOTION OF BUILDINOS ON JOINT 
' PEOPERTY. 

to in^umtion to renttain hvildingJl 
Thore is no such broad propOHition as that one 
co-owner is entitled to an injunction restraining 
another oo*owner from exceeding his righte, 
absolutely and without reference to the amount 
of damage to be sustained by the one side or the 
other from the granting or withholding of the 
injunction. SHeiiNUUQEii J utk Faotoby Co. r, 
lUM Kabain Chattehjkk. 

[I. L. R.14 0alo 189, 

to deal with joint property — K-rrara- 
thn of tank on joint property ^DiMcrition of 
Court in yraufina injiuytion—tSpeeifie Itelief Act 
(/ of 1877), 66,] Before n Court will, in the oase 

of 00 -sharers make an order directing that u por- 
tion of tiio joint property alleged to have been dealt 
with by one of the oo-sharers without the con- 
sent of the other should be restored to its former 
condition (as, for iustance, where a tank has been 
excavated), a plaintiff must show that he has sus- 
tained, by the act he oomplains of, some iujury 
which materially affects his position. Lain Jiin- 
fmtfthknr v, Jiojnram Lai ,'l B. L. R. Ap. 07. 
applied In principle ; Shnmfiuyyer ,/nte Factory 
Co. V. Jiamoft rai fi ChatU rjee I. L. U. 14 Calc. 
1880, approved. The fact that a portion of the 
land on which a tank hod been oxoavaUnl by the 
defendant was fit for cultivation, does not consti- 
tute au iujury of a substantial nature such as 
would justify an order of that nature. JoY 
CUUtfOBU RUKiitT C. Blt*K<) OHUIIM UUKHIT. 

[I.L. R.14 Oalo. 230 

8 '^Uiyht to deal with joint property -^liiuldiny 
hy one ro^ghurer ayainitf the wixU. of otfters—Snit 
/or doHwtition of hHildiny-^/titirTtiion of fVwW.j 
The mere foot of a buihling Ix'ing ereotod by a 
joint owuor of laud without the permission of 
his oo-owners, aud even in spite of their protest, 
is not suffloieut to entitle such oo-owuers to obtain 
the demoUtioa of such building, unless they can 
show that the building bas caused such material 
and substantial injury os oould not bo romcdie<l 
in a suit for parlitiou of the joint land. Lain 
Mijtwambhur Lai v, Jiaja Ham. 3 B. L. K. Ap. C7; 
Nomry Ltd Chuckerhntty v. Htutiuhun Ckunder 
Chncherhmtiy., I. L, tt. 8 Calo. 7t)8 ; (hrdhari IM v 
ViUunt X4*, Weekly Notes AU. 1885, p. 277;ll7iAid 
Ali JCkanr* Okunsham Artruis, Weekly Notes AU, 
1887, p. 116 i and /oy ChuHdt*r HnMit v. Jiipro 
CKurn Mnhkitl. Ii. R. li Calo. 236, referred to. 
PAEAtt Ram r. BaBaiiT. 

[I.L. R. 9 AU.661 

9.<— Xssd dnlicated ta family idol^Laml rr- 
WimM from partition j>f family property aud 

rrehago from 

By a partitiou deed by the six members 
of a Hindu family it was provided that part of 
thu iandof the lamily ahould be set apart for the 


00 -SHARF 

(3) ERECTION OP BUILDINGS ON JOINT 

PROPERTY— ccnciuded. 

maintenance of the family idol and should be 
inalienable, and the rest of the land was divided 
equally. Subsequently the Government claimed 
the dedicated land as an escheat, and sold it to 
the members of the family jointly, of whom one 
built a house on part of it— less than one-sixth 
—with the consent of the others. The house 
and its site were sdld in execution of a decree 
against the builder i Held^ that the other mem- 
bers of the family wore not entitled to have the 
house removed or the sale cancelled. HalIiAN v. 


PUllUSUOTHAMA. 


[1. L. R. 12 Mad. 287 


(4) SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY.. 

(a) Miscellaneous Suits. 

lO.-^Suit for 7'enU collected hy orw co-eharcr in 
rotpvct of a not her' Jt xharc—J»tcrnicddlcr-^Suit 
for rrcorcry of renU-^Jntermeddler. Liahility of.] 
The Icsseci of two-thirds of a five biswas zemin- 
dari share asserted aud exercised a right of oolleot 
iug rents in respect not only of the two- thirds, 
but also of the remaining one- third. It appear- 
ed that he made these collections not as a matter 
of contract, hut os an intermeddler aud in defi- 
ance of the wishes of the holder of the one-third 
share. Subsequently a suit was brought against 
him by a purchaser of the five biswas for 
recovery of rents so collected, the claim extending 
to rents which the defendant might have collect- 
ed, but neglected to oolleot, and which were 
consequently lost to the plaintiff ; Jldd. that the 
defendant, not having been under any obligation 
to collect tho rents of the ono- third share, could 
not be made liable for any of such rents which 
ho had not actually collected, and that as the 
collection expenses had exceeded tho amount 
collected, tho suit must be dismissed. Balwant 
S iNUU n, Gokakan Pbaead. 

LI. L. R. 9 All. 619 


{h) Ejectment. 

11. — Act XL of X^h^'i^.^CcrtiJicatcd gvnrdiati^ 
J*ower of, to grant leaJte — I’nauthorUed tramtfer, 
Clfect r}/’.] A leas© for a term of 12 years, but 
renewable at the pergunnah rate and transferable 
in its character, granted by a certificated guardiim 
without the authority of the Court is void ah 
initio, and will therefore not avail iAe* lessee, 
even for the period of five years for which such 
guardian is at liberty to grant the lessee : Held, 
accordingly, that in tho case of iimali properly, 
whether such a lease was exeoutea by the guar- 
dian conjointly with the oo-sbarers of the minor, 
or separately, the minor was entitled to ejeet the 
lo^ee as a tr^passsr in respect of his own share 
without making his co-sharers parties to the suit. 
QHwre, whether such a lease granted by a certi- 
ficated g u a r dian oonjointly v^th the oo-aharert 
of a aitior, and thus oreatiog one and the 
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(4) SiriTS BY CO^HARBRS B?ITH RESPECT 
TO THE JOINT VnomUTY -^coneluded 
(6) £fEcT]l«KT^ri>M;^«k2«^. 


tcnincy, is not also void as against tho oo*&harnrs« 
Harkkoba Nabaik Sinom Chowdhry r Mo- 

EAR. 


[1 L. R, 15 Oalo. 40 


(<•) Rent,’ 

12,-^ Part /W.] One of several joint landlords is 
competent to sue for the entire rent due from a 
^nant making his co^sharers parties to the suit. 
Pkeh Cuand Ndskur r Mokshoda Dkui. 

[I. L. R. 14 Calc. 201 


13. — ^atirn* Prnt Prrmm* Art {MadvM Act 
*lf 1805) ft. 0. — Joint fhroiriyamdarjt — />/>- 
/ inH rout rru't bf/ tenn of in of a xfui rr. ] The 

plaintiff was one of two joint shrotriyamdars. 
**^1288 tho defendant accepted a patta from 
and executed a mnchalka to him in rcsptict of 
tho half share of tho plaintiff. The plaintiff suwl 
to enforce acceptance of a patta and execution of 
a mnchalka for 12(KI and for arrears of rent: 
Jfi'ld that the suit lay without joinder of the 
other joint shrotriyamdar. Purubhottama i*. 
Raju. 

[I L. R. 11 Mad, 11 
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^ 2, Costs out of Estate. 

Ste Civil Procedure Code, 1882. h. 257. 

(I. L. R. 12 Mad. 121 
Se^CoiiPAHY— W inding up— Costs and 
Claims on Assets. 

[1. L. H. 11 AH. 849 

See Decree— Construction op Decree 
—Costs, 

[1. L. a 14 Oalo. 189 
Sec Deputy Commissioner, Jurisdio 

TION OF. 

[L L. a Id Oalo. 12 

See Insolvency— Insolvent Debtors 
under Civil Pbocedcrb Cook, 

[I.L,a. 16 Oalo, 13 


008TS-en 

See Cases under Pleader— Euiuneb* 

ATION, 

See Privy Council Practice oF-CosTR, 

See Rio»r OF Suit— Costs. 

[I L. R. 9 All. 474 

, (l).-SPECIAL CASES. 

1 — .l/‘/'«u>s/ Suit for — Snit for arrount hy prin* 
ripa.! oyoinet lujcnt ] Where in a suit for an 
account by a prinoi|val against his agent, the 
defendant falsely denied his fiduciary position, 
he was ordered to pay tho whole costs of tho 
suit up to and iuoiudiug tho costs of an appeal 
to tho Privy Council without rcganl to tho result 
of tho account. UuhiiiNATii Rai r. Krishna 
Kumar Bakbui, 

[1. L. R. 14 Oalo. 147 
[L. a 13 I A. 128 

2,-^Comp(tnitM* Aet (Art 17 of 1882), H. 182. 
— Eu'iruordiuary )wirtr of the Court under tho 
(ompanivn' AH — kraoiimition of W'7«rjr*— 

Certain pi^rsons connoctwi with a comfiany then 
in course of lif{uidatioii, who were also some of 
the defendants in a pending suit brought by 
tho company (and revived subsequent to tho 
order for wiiiding up by th(» olllcial liquidator) 
f<ir nn account anti for the recovery of certain 
sums allsged to have l>ecn paid to the promoters 
of the (Company, having hiien exainirntd under an 
order oblaineil under s. 1»;2 of the Companies* Act, 
1H82, applied through their counsel for costs 
incurred on such examination : Jitld^ that no 
order as to such costs could bo made. In the 
MATTER OF THE INDIAN CoMCAMKh’ A(JT, 1882, 
AND IN THE MATTER OF T. F. BUOWN 4c CoM- 
FANV. 

[1. L. H. 14 Oalo. 219 

1A -^Defend ant if. — Stpnrntr dtjenre whorr dr.» 
fvncvH arr idrnth'al^ Where the obligees of a 
bond brought a suit against their joint obligors 
the heirs of their surety, a purchaser from thfHie 
heirs of the property mortgaged in tho money 
bond, and one />, in which suit they claimed to 
recover the money due on the bond by the sale of 
the property mcrti^agod therein, a 51 biswas 
share in certain property, and also by tfte sale of 
the property mortgaged in the security bond : 
IJeld, that one set of costs was enough for the 
heirs of S and the purchaser from them of the 
property mortgaged in the soenrity bond, as their 
defences were identical, and that i>’s costs should 
be calcul^^ on the valne of the 51 blswis, the 
decree of the Court of the First Instance b^g 
modified to thia extent. Bhuf Binou r, Zain*ul 
ABDIK. 

(X. L. R.9AU.205 

4, — PrJiiy^Civil ProreduTo Codet% 815— 

in rxreution tet tutide^ — Appliratim by 
purr haettr for refund of pv.rchase*m4tnry<^ AecmuU 
of right to ap^y ] A nit by t ittdgiiu»it*dEhlor 
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OO&VB^ontinucd, 


(1) SPECIAL OA&W^ontUued. 

whose sir land had been sold in execution of a de- 
cree, to have the sale declared void and illegal, 
on tho ground that the sir was incapable of sale, 
was decreed on appeal by the IHgh Court on the 
13th dune, 1384. On the llth June, 18H7, the pur- 
chaser at the Halo applied, under m. .HI 5 of the Civil 
Prpoeduro Code, for a refund of the pnrcha«e- 
money : Jhtd that tho right to apply ifbcrued on 
the pawiiDg of the High Court’s dcicreo, and tho 
anplioation was thoreforo not barred by limita- 
tion ; bat that looking to tho great delay there 
had boon on the part of tho applicant, ho ehould 
not bo allowed any ooate. Giudhaui t\ Sital 
X*&AMAU. 

I. L R. 11. All. 372 

0 . — ICrrttr sr minfuJir — Prnref'dijtffs initiated I 
ihrmghsrrar af Courfs.l On the 1 Uh February, ' 
1884, tho High Court disiniHeed an application of | 
tho 22ud March, n jturdah'nashin Iwly, j 

for leave to appeal i>t forma juiuperh from a dooreo, i 
dated the Kith Sephtmber, 1882, tho application, 
after giving credit for 88 dayenpont iii obtaining 
tho nccoMiary papers, being out of time by 7H days. 
On the 16th August, 1884, an order wae paeeed 
allowing an application which ha<l boon made for 
review of the previous order to atand over, iHsnd- 
iiig the deoiaion of a connectecl oane. On the 24th 
April, 1886. the oonncctcMl caNc having then been j 
decided, the applioatiou for review was heard and . 
diHraiaaed. ^'othing more waa done by the appel« ; 
Aut until tho 18th Juno, 1886, when, ouher appli- j 
cation, an order waa panaed by a ainglc Judge al- I 
lowing her, under «. fi of tho Limitation Act (XV ! 
of 1877) to file an appeal on full atamp pa]>er, and | 
ahe thcTeupou, having borrowo<i money on onerous 
coudilioua to defray the nocesaary inatitution fees, 
preaented her apiK^al, w'bich waa iulmitt<Hl provi- 
sionally by a single Judge : Jtvld by Mahmood, 

J , that \ihQ er^fuirtr order of tho 18th Juno, 1885, 
waa one which the Civil Procedure Code nowhere 
allowed and vrn» ultra { //rx. and that the Bench 
before which the apiieal came for hearing waa 
coinpetent to determine w'hother the order admit- 
ting the apjwal should stand or be set aside Doffey 
Sakai V. (ianrshi An/, I. L. K. 1 All. 84 n’ferrcd to : 
Hold, further, by Mahmik)!) J„ that although but 
for the erroneous order of the 18th June, 188R, 
the appellant would neither have borrowed the 
money required to defray the institution-fees, 
nor preferred tho appeal, and this was a olrcum- 
stanoe to bo considered in tho exercise of the dis- 
cretionary power conferred by 8. 220 of the Code, 
it could not be said that the error of a Court of 
Justice which leads a party to initiate prooeedings 
against another is sufficient to exonerate tho 
losing party from paying tlie costs incurrod by 
the opposite party, and that the appeal should, 
therefore, be dismissed w'ith costs, Husaiki 
B nOAM r. CoXaJCCTOR OFMUZArFA&VAOAR. 

[I. L, R. 9 All. 11- 

The judges haring differed on the question as to 
watther sufficient cause had or had not been 


(1) SPECIAL Ck&m--eontinned. 

shown for the admission of the appeal after time, 
Tvrrkll j , bolding that there was sufficient cause 
and M AHMOOD, J. that there was not, an appeal was 
heard under the Letters Patent and the decision 
of Mahmood. J. on that point was affirmed, and 
the appeal was eventually dismissed with costs. 
IIuRAim Bkgam r. Collector oe Muzaf- 

FAIiNAtiAQ. 

1. L. R.9A11. 655 


Q.-^Oovernwcnt~^Applicatiflti to nue in forma 
pauprris-^Otnixfdon to inakf^ inquiry into jiauprrism 
— Civil Prorrdmr /fjif. 4011, 412.] A applied 

for leave to file a suit in forma pavprris against if. 
7/ resistKl the application, on the ground that .d 

was a minor. The Government pleader also resist- 
ed, on the ground that A was not a pauper. The 
Court without inquiring into pauperism reject- 
etl the application solely on the ground that A was 
a minor and tbathe waa not properly represented by 
anext friend or guardian. The Court ordered all 
costs to bo paid out of the minor’s estate. Tho 
minor died soon afterwards. Tho Collector then 
applied to tho Court to attach certain property in 
Ji' » bauds w'hich w^os alleged to form a part of 
tho minor’s estate. Jl objected, but the attaob- 
mont was allowed : JleUl, on an application for 
revision of the order on which tho order for costa 
against the minor’s estate was held to be illegal 
and ultra virt s, that no inquiry having been made 
into .I’a- pauperism, and no order passed such as is 
coutemplntod iusectious 40D or 412 of the Code, 
tho Colleotor was not entitled to costs. Amicuakd 
Talakcuand i\ Collector of Sholapcb. 

1. L. R. 13 Bom. 234 


7 — Ihfrrvnci to Uigh Court —Prnct hr — Costs of 
rvfrreHcr to Jfiyh Court — Small Causr Court 
{Prvsidrnoy Towns) Art {Art -VT of 1882), s. 
60 — Civil Prorednro Code A'/F r>/* 1882), w. 
220, 617, 620,] Under s. 620 of the Civil Proce- 
dure Cwle the costs of a reference to the High 
Court cannot be dealt with separately, but must be 
dealt with when awarding the costs of the sniL 
They are. however, in the discretion of the Court, 
and uciHl not nwHyisarily follow the event of tho 
suit. Nicol i\ Matjuoora Dabs Dumaki. 

[I- L. R. 15 Calo. 607 

S,’^ll<\yiOHdt Hts-^Surtrssful preliminary olyer^ 
tion to appeal^ pract hr i] Where a preliminary 
objection was successfully taken to the bearing of 
an appeal, tho High Court refused to follow the 
practice adopted in bankruptcy appeals in Eng- 
land by depriving the respondent of oosta on the 
dismissal of the appeal, on the ground that the 
appellant had no provioua notioe of the prelimi- 
nary objeotion. JSr parte Brooks L. R. 13 Q. B. D. 
42 and IJx ]*arte Blrase L. E. 14 Q. B- D. 123 
referred to. Imtiaz Buro r. Latafatun-hibsa, 
[t L. a U AIL 328 
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OOQTB^onclvdrd. 

(1) SPECIAli CASBS~r<»i<'Z«<fr<?. 

9 Vendor and Purchaser ^ Suit /or damage/t 
for breaeh of contract and rtfund of tarntd 
money ’^Omitsion to tender.] In asuitfordauiagen 
lor breach of aooutraot to seU immoveable property 
and lor refnnd of the earnest money paid to the 
plaintiff by the defendant in which the plaintiff 
obtained a deoree for the earnest money. Held . 
that as the defendant had not paid Uio earnest 
money into Court, nor formally tendered it, she 
must pay the costs of the suit. Pitamuku Sun- 
DAiuir. Cassihai. 

[I.L.R,11 Bom. 272 

(2) COSTS OUT OF ESTATE. 

10 . Corntruetion of ^ Dificvlty of coH‘ 
ftruction ca»)t*‘d hg tcetutor.] In a suit for the con- 
struction of a will: IMd, that the diflioulty of 
construction having been caused by the testator 
himself, and in regard to the clrcumKtanceH and 
position of the parties, costs should come out of 
the estate, Lvdau Kunwau e . Jaical Kunwau. 

Ll. L. R. 16 Calo. 726 
[L. R 15 I A. 127 

OOUNSEL.- 

I. - Adcovate^Prle'ihijr.'] An advocate in India 
cannot he procec<lcd aguiust civilly or ciiminaily 
lor words uttered in his ollice us advocate. Sul- 
livan V. Nouton. 

[I. L. R. 10 Mad. 28 

•^Hearing of urgnnu nt on prelhninarg irntue.] 
Two counsel for the same party may be heard uii 
argument of a preliminary issue. Fatmauai v, 
AISUABAI. 

[I. L. R. 12 Bom. 464 

“ COURT 

See Evidence Act, i372. s. 67. 

[I. L. R. 14 Calc. 176 

\,‘~~Crimhial Procedure Code e. 195— RegUfra’ 
tioH Artf M. 41 — Sanction of Sub-ltegi)(t rar^Cond 
tionpreredent t atrial for forgery of n'ill reyintered.] 
A Sub-registrar acting under H. 41 of the licgis- 
tration Act, 1877, is a ‘•Court’’ within the meaning 
of 8. 195 of the Code of Criminal Procedure. 
In ejb Venkatachala. 

[I. L. R. 10 Mad. 154 

^Criminal Procedure Code ». 196 — .Sa nr- 
tion toproeecute — Regietration Act {111 of 1877) e 
%i^Forged document regietered by Sub^Rcgietrar.] 
A Sab-Eegistrar acting under s. 34 of the Kegistra- 
Uon Act, 1877, is not a '‘Court” within the mean- 
ing of B.J 95 of the Code of Criminal Procedure. 

T. ScaBA. 

[I. Xi. a U Mad. 3 


“ COURT ranc/sdrrf. 

Criminal Procedure Cide ». Wb^SulhRcfith 
tar^Sanction to pro»ecute.] A Rub-Uegistrar under 
the Uegistration Act IH77, is not a Judge^ and. 
thorofore. not a “Court” within tho meaning of 
s. 196 of the Criiainal Procedure <'odc, ’t he rul- 
ing in In re Venhataekala 1. L. tt. 10 Mad. 164, 
dissented from. Quesn-Emphekh r. Tuua. 

[I. L. R. 12 Bom. 30 

• 

COURT FEES ACT (VII OF 1870)- 

Sce Civil Pbocedubk Code, 1882, h. 316 

[1. L R. 13 Bom. 670 

aS^'c Sale in Execution op Pkcukr— 
PuiicHAHKits, Title of— Cketi- 
KicATKs OP Salk. 

[I L. R. 13 Bom. 670 

-svr Valuation op Suit— Suits. 

[I. L. R. 11 Bom. 691 

, 8. 0 — 

.Srr Civil Prockduue Code, 1882, «. 
31ti. 

fl L, R. 13 Bom. 670 

See Salk in Execution ok Pkcukk— 
PuafjiANKU.\ Title or— ckutiki- 
CATKK op Salk. 

LI. L. R. 13 Bom. 670 

Sr Valuation op Ruit— A rPKALs, 

II. L. R. 10 Mad. 187 

— riften )dat( mnii -- tSrt-oJf t'ieil Procedure 
Code (Act \I\ of 1882;. AX lllrt«rf2I«,J A 
writt«;» htuU-roent containing a claim of set-off 
iH churgeahic with the Courl-fee which W'ould ho 
payable on a plaint of that nature. Bai SJIHI 
MaJIRAJBAI V. N ^UoTAM llAIlGOVAN. 

[I. L. R. 13 Bom. 672 

1. — B, 7 cl. 6 — Siamp-^’ConittrMction and applU 
cabdtty of the provtxo — Valuation of Kuit* for land 
iH a talukduri vilUige—Talukdar'x jama-^ Itcmiu^ 

to article 6 of section 7 of tho Court Fe<Ji’ Act 
(VII of 1870) was clearly intended to provide a 
standard of valuation in the Bombay Presidency, 
not only for the comi»arativcly rare cose of land 
forming part, but not a definite share, of an cstato 
paying revenue to Government, but for all oasci 
of suits for laud. The theory being that all land 
is primarily liable to ho rated or taxed for tho 
public revenue, any sum not levied according to 
the appraisement made in order to show tho 
proper amount of tho land-tax may be regarded 
as a remission. In the case of a taluidari village, 
the proprietor of which had, undei*' a sfttlfment 
with Government for a period of twenty -two 
years agreed to pay a fixed annual yama or lump 
assessment, instead of the full anrvey as oMi em ont 
for the whole village : lleldf by a majority of 
the Full Bench, that the diflereoee in 
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COURT rSES ACT (VIZ OF 1870), S. 7 
Ol. 

between the jaeta end the full survey eseeMment 
was a remiiieion, end therefore e suit for poe- 
session of lends in this villaffe was to be valued 
eooording to olenie 3 of the peoviso to article 5 
of seotion 7 ef the Court Fees’ Act (VII of 1H70.) 
PtfT Bibuwood, J. : —The remission contemplated 
by olense (8) of the proviso is an t^vprt nn ro* 
mission, end not e mere difference in amount 
Mween the ectual assessment payable bv a 
talukdar end the survey assessmont.” The three 
clauses of the proviso seem to apply only to lands 
which have been subjected to a survey settle- 
ment as ordinarily understood and le(;nlly ))ro< 
vlded for in the Bombay Presidency ; the first 
clKtMe bein(( applicable to lands settled for a 
period not oxce^ing^ thirty years, the second to 
lauds Settled for a longfcr period or permanently, 
and the third to inam lands on which the whole 
or a part of the survey assessment has been ex- 
pressly remitted. 'Jlie talukdarx are not ’mam- 
darx. They are land-holders liable to pay a land- 
tax, but not under a survey settlement, such as 
is applicable to lands for which provision Hoems 
to have been specially made in the proviso to 
article 5 of seotion 7 of the (Jourt Foes* Act. No 
part of the proviso, therefore, applies to a suit 
for the possession of lands in a talukdari village. 
Such a suit should bo valued according to clause 
{d) of article 6 of section 7 of the Court Fees’ Act. 
Ala Osela r. Oohadbhm Thakbrhi. 

[I. L. R. 11 Bom. 641 

Bavaji Mohahji r. Funjabhai Hanubhai. 

[I. L. R. 11 Bom. 560 note 

7, ol. 6. (c) Paravtha iu Malabar^ 
ralmtum p/ ttuit fur,’] On its appearing that a 
paramha In Malabar is not subject to land tax, 
but that a tax is levied on trees of certain kinds 
which may grow on it : Held, that a paramba 
must be regarded for the purposes of the Court 
Fees* Act as a garden or as land which pays no 
revenue, aooording to the oircumsUuoes of each 
owe. Audatuodan Hoidin r. Pullambatr 
Hamally. 

[1. L. R. 12 Mad. 301 


8. 11 and 8. 17. — Pf part pf 

of /nil ampunt o/ Court Ferx npt 
for mtrh part esBopution^Cpfutruptipn of 
I The plaintiff sued the defendant to re- 
cover poseeeeion of a house and for mesne profits. 
In the same suit he also claimed oertain aooonut 
books and doenments from the defendant In 


paying Court fees he estimated the mesne pro- 
fits at Bs. U]» and paid in thatamonnt He 
obtained a deoree. and the amount of mesne 


peoftts awarded to him was Ks. 3, 849-18-3. The 
decree farther directed thst possession of the 
bouse shonld be given to him, and that the books 
and doonments should be handed over to him. 


He now applied for eoteontion of that part of 
the desree wbioh diieoled the doUveiy of the 


COURT FEES AOT (VII OF 1870), 8. 11 
and 8. 17— ' 

house and of the account books and other docu- 
ments. The defendant contended that, under 
Section 11 of the Court Fees Act VII of 1870, the 
plaintiff was not entitled to execution of any 
part of the decree until he paid the proper Court- 
fees on the sum awarded as mesne profits, vh., 
Rs. 8,349-18-3 : Ueldt that the plaintiff might 
obtain execution of that part of the decree wl&h 
ordered delivery of the houso and books and 
documents without paying the fees payable on the 
amount awarded for mesne profits. Section U 
and section 17 of the Court Fees Act VII of 1870 
ought to lie similarly construed ; and the lan- 
guage of the latter seotiou, which deals with 
multifarious suits, shows that for the purposes 
of the stamp revenue such suits are deemed to 
be a collection of distinct suits relating to the 
several causes of action combined in them. In 
applying section 1 1 to such suits, in order to give 
a harmonious construction to the Act as a whole, 
the term ** suit” in that section should be con- 
strued as confined to that part of the suit in 
question which related to mesne profits. FUL- 
CUANDV. Bai IcniIA. 

[I. L. R. 12 Bom. 98 

, 8 12 . 

See Appeal— Decrees. 

[I. L. R. 11 All, 91 

See Valuation op Suit— Suits, 

[I L. R. 12 Mad. 223 

s. 17. 

See 8. 11. 

[I. L. R. 12 Bom. 98 

8. 17, — Suit on IlundU — DUtinot eav-xet 
of aetioH — '* Dixtinet fuchleetx.'*'] In a suit upon 
throe different hvndix executed on the same date 
by one of the defendants in favour of the oifiier 
throe defendants and by them assigned to the 
plaintiff, and not paid on maturity ; Held that 
each hundi afforded a separate cause of action, 
that the suit embraced three separate and distinct 
subjects, and that the memorandom of appeal 
by the first defendant was chargeable with the 
amount of the court-fees to which the 
memoranda of appe^ in soits embracing ser arate* 
ly each of such subjects would be liable under the 
Court-Fees Act. Pabshotam Lal e. Laosman 
Das. 

[I. L. R. 9 AIL 262 

Soh. I, Etft. 6.— JRw payable on appliea* 
twn to rerioir appellate decree under Lettere 
Patentee, 10,"] For the purpose of aeeertaitting 
the Court Fee to be paid under edi. i, art 6 of the 
Court- fees Act (Vlf of 1870) upon an applioation 
to review an appellate deoiee, the fee to be eon* 
sidered is the fee leviable on the ^ sf i w randn in of 
the appeal in which the decree eengbt to be 
reviewed was paaied, and not the fee whieh was 
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COURT FEES ACT (VXI OF 1870). 8. 17-^ 

cmtinuedr, 

kriabl^ on the pleint nor—where the decree 
aovght to be reviewed was passed on appeal under 
s. 10 of the Letters Patent from an apfKulate jud|r* 
ment of a Division Beneb'—tho fee which was 
leviable on the memorandum of the appeal before 
such Bench. Husajmi Bkgam r. Collectou of 
MOSAFF aBHAOAB. 

fl. L. R. 11 All. 170 

■■■—, Soh. I, ftrt. 8. — Stamp ^Irt, 1879. 

1 Art 1. — Coph'* of or'ujhuih rctuvnul to the pai'ty 
— JJahUiiiy of guch ropiex to xtaiop tiuty.] In the 
course of a suit the plaintiff put in evidence certain 
entries from his day-books and Icdg'or. The books 
had been producefl in (.'ourt.and hud been returned 
to the plaintiff, as usual, on his furnishtiip; copies 
of the said entries. The SulKirdinatc Judjje f««d- 
inpr doubt as to whether such o<*pies should be 
furnished on stampinl pnjH;r, refern.*^! the question 
to the High Court ; I/eld that the original en- 
tries not having been in the handwriting of ilu' 
debtor, were not liable to stamp duty under Scht‘- 
dule 1, article 1 of the Stamp Act 1 of iHTlh and 
that, therefore, the copies of them were not- 
chargeable with any Court-fees under Schinlule 1 
article 8 of the Court Fees* Act VII of 1H7(», 
HaBICUAND V, JiVNA SuiSliANA. 

[1. L. R. 11 Bom. 526 


— — , Soh. II, art. 0. — S*‘onri1y bond for contg 
of apprui, — Aof y«;/‘l87.9, grh. t, No, IS ] Held 
by the Full Bench that where a bond is given 
under the orders of a Court as security by one 
party for the costa of another it is subject to 
two duties— an ad m/en-wt stamp under the 
stamp Act, art IS, sch. i, (h) a Court^fi'e of eight 
annas under the Court, Fees’ Act, art G, sch, ii, 
Kulwaxta r. Mauabi Pkasau. 

[I. L. R. 10 All. 16 

, Sch. II art 17, ols. (i) and (ii). 

See Valuation of SriT— S itith. 

[I.L. R.ll All. 366 

, Sch. II art. 17 els. (i) and aH)- 

See Valuation of Suith— Suits. 

[I. L. R. 10 Mad. 187 
[I. L. R. 12 Mad. 223 

, Soh. II art. 17 cl. (vl). 

See Valuation of Suit— Buitb. 

[I. L. R. 11 Mad. 148, 140 note, 266 

COURT OF WARDS ACT (BENGAL ACT 
IX OF 1879.) 

a. ISS.^Benoal Aei III e/I881, m. 7^SuH on 
hekalf of ward by Manager without $anetwn (f 
the Court of Ward*, EffeH of-^Sanettom after 
appeal, S^eoi ef^ In the abaenoe of some order 
by tlw Court Of Ward! 8itthori>in8 the bringing 


COURT OF WARDS ACT (BENGALIAOT 

IX OF 1879) 8. 55 — cenilnued, 

of a suit, a suit instituted by a manager on be- 
half of a ward must be dismisseti. A suit waa 
institute<l in the Court of the First Subordinate 
Judge of Dacca oi^behalf of a ward by his man- 
ager without the order or sanction of the fkiurt 
of Wards, and proceeded to iudgmont without 
any such order or sauetion. The suit was par- 
tially decrijed : and the manager apjHsaled to the 
District Judge for that jiortion of the claim 
which hatl be<m disraw»«>d by the Court of First In- 
Stamm At the hearing of the appeal, an appli- 
cation was filed on behalf of the appellant, aooom- 
panicHi by a letu>r giving sanction to the itisiitu- 
tiou of the suit the appeal ami other proceedings 
connected therewith, with retrospective eff«jot 
from the <laUi of its institutimi. The Jiulge dis- 
missed the suit The plaintiff appealed to the 
Higii Court : U< hU having tegard to s, 66 of the 
t\)urt of Wards Act, JH711, as amended by s. 7 of 
Bengal Act HI of 18S1, the Lower AppellaUi 
Court was right in dismissing the suit — Held, also, 
that the sanction giviMi after appeal did not have 
a ri*trosp<*ctive eff«*ot Dinkhh Chunukk IloY r 
OOLAM MoHTAfll.V. DiNK.sH C.lHTNDKIt llOY f>, 
FAIIAMimiNNKSNA BkUAM. IMNKHII CHUNUKU 
UcY r. N'lSUI Kant OUNdoFADHYA. 

[I. L. R lOCalo 89 


COVENANT. 

Sot UKOINTRAnOP HlOI! CoUHT, AUTIIO- 
niTY OK. 

[I.L R. 10 Calo. 330 

Corrnant rnnnhiy with the land^Malikana,^^ 

Jforttahlr rharyr -Suit for arrean of malikana 
allo/rafior^Jiotid Jidr transferee without noUoo 
— 'J'rangfrr of pro pt rt y Art {IV of 1HM2), «, 3] 
S sold a shart) in immoveable property to M, 
by a regisU'retl dMxl of sale which contained 
the following provisions ; “ The said vendee 

Is at liberty either t<» retain possession himself or 
to sell it t<i someone else ; and he is to pay Bs. 
26 of the Quwm's coin to me annually (aa malU 
Aa»«). which he has agreed to pay ” df mort- 
gaged the proyierty to //. who obtained pomesuoti 
and, after the mortgage, the annual payments 
providwi for by the dee^l of sale ceased. The re- 
presentatives of the vendor sued M and if to re- 
cover arrears of wulihina \ Jirld without eaprosik 
ing any opinion as to whether registration of M 
deed of sale operatefl as notice to all the mrkl, 
or whether notice of the terms of the deed WM 
necessary to bind ii, and oMUtning B to have dm 
no such notice in fact, that if he had searaia 
the register he would have asoertainM tli^ 
term., ami if h« did not aearoh the reftaUrh* 
roast have irilfnlly abatained from io dolw, or 
was guilty of gross negligence in D«t io deliig j 
that in either case he could not be treaty ae » 
bond Hde mortgagee without ; ead ^8^ 

being in receipt of the profits of the pr^rtf , M 
was liable for the annual pameat of the 
Bs. 26 from the date when be took po 
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OOVEV[AVT-^0HeluM. 

mortifttjro*. ^ffra BmK v. Barry, L. II. 7 H. L. 
IHT) And Pilah^r v. Jlawlinn L. U. 7 ch. App. 259 
diittiogolMbed^ Abadi Begam v. Ai>a Ram, 1. L. U. 

2 All. 162* j«f«rred to. Tbo definition of the word 
** notice ” in e. B of the Tronufer of Property 
Act (IV of 1882), oorreotly oodUinfi the law m to 
notice which exiiite^l prior to the passing of the 
Act. OHunajiAN «. Balu. 

[I. L. R.B All. 691 

CRIMINAL BREACH OF TRUST- 

Str JUKIHI)UTI(»N OKCniMINAIi OoimT— 
OkfknokhCommittki) onlyPart- ' 
LY Iff Onk Diwtmict— Criminal | 
Buka(?u ok tuuht. 

i. U. 13 Bom. 147 

(hfhnJnal Brrarh of Tnni — Prnal ('ode, h. ■IO.'J.] 
Whore a complaint only amountod to a statemont 
that the nccuHcd had, in conswjucnoe of certain 
arraugoments made wdth thecoinidainnnt's futlter, 
reccivefi certain moneys and had refused to render 
accounts, hut contained no allegation that he had 
in fact realised and dishonestly misapfiropriated 
any particular sum, and obviously was made for 
the purpose of forcing him to render accounts: 
field that tlje Magistrate was right in dismissing 
it, since the facta allegcfl did not constitute crim* 
inal brooch of trust. Queen.Kmprksk e. Murphy, 

11. L. R, 9 All. 666 

CRIMINAL INTIMIDATION.- 

t,^Penal ( ode (^Aet \ lA' of 1860).^, f,0Jl. 507, ( 
fill — to eoptmU off) h(u\] The accused j 
sent a fabricated petition to the Ilcvonuo Commis- j 
sioner, S, />.. containing a threat, that if a certain ! 
Forest Ollioer wore not romovctl els<nvhere, he 
would be killed The accused was charged with 
the offence of criminal intimidation under s. 507 
of the Penal Co»lc (XLV of I8(i0). The Scs- 
ilons Judge found that the Commissioner had 
neither official nor pt^raonal iutonsit in the Forest 
OiRoer. Ho therefore acquitted the acoused of 
the offence of criminal intimidation, but con- 
victed him of an attempt to commit the offence 
punishable nndcr s 607, aud mmtenoed him 
to four montlis’ simple imprisonment: Jfrfd^ 
roversing the conviction aud sonteuct^. that as the 
person to whom the petition was addressed, was 
not intoresteiUn the |awson threatened, the act | 
intended and done by the accused did not amount 
to the offenoe of criminal intimidation within the 
meaning of section 603 of the Penal Ocsle. Per 
Wbrt, J. '^The offence of criminal intimida- 
tion, as deffned, seems to require both a person to 
he threatened aud another in whom he is siieoially 
interested. Then there must be the intent to 
oause alarm to the former by a threat to him 
of injury to the latter. The intetit itself might 
be oomplote, though it could not be effected. But 
the existenoe of the interest seems essenUal to 
the offence, as also and equally to the attempt at 
the offenoe, since otherwise the attempt would he 
to do eomothing not constituting an offence.’* 


CRIMINAL INTIMIOATION--ccaftaiM»/f. 

Per Birdwood, j. No criminal liability can 
be incurred, under the Penal Code, by an attempt 
tr> do an act, which, if done, would not be an 
offence against the Code. In the present case, 
therefore, if the accused was not guilty of oom- 
mitting criminal intimidation, because the act 
intended] and done by him lacked an ingredient 
of that offence, he could not be guilty of an 
attempt at that offence.” Queen-Empbess r. 
MANUEHH JlVAJI. 

fl. L. R. 11 Bom. 876 

%-^Penal Code. {Art XJ^V of 1860), #.603.] 
The throat referred to in a 603 of the Penal Code 
must be a threat communicated, or uttered with 
the iutcuiion of its being communicatod, to the 
IK^rson threttt<med for the purpose of inflnenoing 
hifi mind, Gunua Chundkr Sen v. Gour Chun- 
f)Ku Banikya. 

[1. L. R. 16 Calc. 671 

CRIMINAL MISAPPROPRIATION - 

aSoo Thekt. 

(I. L. R. 15 Calo. 388 

1. — Penal (ode, mx. 103, 429 — Bull delieated to 
an idol.li A bull dedicated to an idol and allowed 
to roam at large is not fern bextia, and therefore 
rex nullhix, but prhna faeie, the trustee of the 
temple where the idol is worshipped, has the 
rights aud liabilities attaching to its ownership. 
Such an animal can therefore be the subject of 
theft or criminal mis-appropriatiou. Qoeen-Em- 
PHKH.S r. Nalla. 

11. L. R. 11 Mad. 145 

2. — Penal Code x. 403 --/ntenf Ion, proof of] It 
was a Government servant, whose duty it was to 
receive certain monies and to pay them into the 
tretbsury on receipt. He admitted that he had 
retained two sums of money in bis possession for 
several months, w'hen fearing detection, ho paid 
them into the treasury making a false entry at 
the time in his books with a view to avert suapi- 
cion. His explanation as to his reason for retain- 
ing the money w’os not credited ty the Magistrate 
who convicted him of criminal misappropriation 
under s. 403 of the Penal Code : Held, that the 
conviction was right. Quken-Empress r. Hama- 
KRI.SllNA. 

CL L. R. 12 Mad. 49 

CRIMINAL PROCEEDINGS. 

1 . — Irregularity in ('riminal 'Prial-— Improper 
Joinder of (%trgex — (^riminal Proeednre Code, 
1882, *. 537.] Ai'wWc PetheRAM.C. J.) — ^That 

if a man w'cre tried for four specific offences of the 
same kind at one trial, sneh a procedure would 
not be merely an irregularity which could be 
cured by a 537 of the Code, but a defect iu the 
trial which would render the whole trial in- 
operative, unless possibly it could be cured by 
some subsequent proceeding by striking out aome 
Mrtion of tho charge. IN tee Matter op 
Luchmikaraie. 

[I.L.R. UOalo. 128 
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CEXIOKAL PHOCESDIKOS — j 

^••^Ifre^ularitif in Criminal Trial — Rioting^ 
Ptmnter Cnarget o/->^OrptM easrt taken together — 
Criminal Proetdyre Art X of 1882, *. 537 

•^Irregularity prejudicing t he areueed-—** Failure 
of justice,*'']^ A Mairistrate, there being oonnter 
ohnrgeii of noting and asmialt before him, took np 
and tried one of ench oasefi, and having beard the 
evidence for the proaecotiou called on the counter i 
caae, and in thlM latter cave examinod as witncfUHm 1 
ftome of the aoouflod in the firet cose, evcntnally | 
convicting the accused in the first case : Held ( 
that ench a procedure constituted a grave irregu- ! 
larity, but that, under the cireumstancea of the 
particular case, the irregularity wa* cured by 
a. 537 of the Criminal Procedure Code. Bachu 
Huli«au r. SiA Bam Singu. 

[I. L. R. 14 Oalo. 358 

3. -’Criminal Procedure Cede (Act -V </ 1882), 
w. 233, 234, 537 — Separate ehargts for dietiuet 
offeHccH."] Fi VC persons were charged with hav- ! 
ing committeil the offence of rioting on the 5th 
December ; four out of those persons, and one | 
F were charged with having committed the | 
offence of criminal trespass on the Uth December, j 
These two cases were taken up and tried together | 
in one trial, aud M'cre decided by one judgment : I 
Held that the trial was illegal, niol the «b*fect 
was not cured V»y s. 537 of the Criminal Proce* 
dnr© Code In the Mattku or the Petition (»k 
Chandi Singh, QuEEN-KiiruESH r. Chanhi 
Singh. 

fl. L. R. 14 Calc. 396 

4 ;,— ’Criminal Proerdure Code, en. 107 , 112 , 117 , 
118 , 230 . 537 '— imfniry -^fipptming faefiong 
dealt nrtth in one proeeedntg.j Upon general prin« 
ciples, every ptirson is entitlerl, in the absence of 
exceptional authority conferrc^l by the law to the 
contrary effect, when required by the ju<iiciary 
either to forfeit his liberty or to have his lil>erty 
qualified, to insist that his ca««e shall he tried 
separately from the cases of other person^ similar- 
ly oircnmstancod. Where an order has been 
paaaod under s. 107 of the Criminal Procedure 
Code requiring more persons than one to show 
cansc why they should not severally furnish seen 
rity for keepiug the peace, the provisions of s. 
2.33 read with s. 117 are applicable, subject to 
such modific4itions as the latter section indic.ates, 
and to such proee<]ure as the exigencies of each 
individual case may render a^ivisable in the in- 
terests of justice. A joint inquiry in the case of 
soch persons is therefore not ipso facto illegal ; 
and even in cases where one and tbe same pro- 
ceeding taken by the Magistrate under ss. 107, 
112, 117 and 118 improperly deals with more per- 
sons than one, the matter must be oonsideri^ ; 
upon the individnal merits of the particular case. I 
SM would at most amonnt to an irregularity 
which, aooording to the particular circumstances, 
might or might not be covered by the provisions 
of s. 537. (^eK’Fmpregg r Hatku, I, L. K. 6 All. 
214, and Rmpru* v- Ratuk, Weekly Notes All. 1884, 
p. 64, referred to. IVhere, aooording to tbe 

W., D. 


CRIMINAL PROO£SDINQS~^<Hiftfia«*il, 

nature of the information received by the llagia* 
trato, there were two opposing partiiis inelined 
to commit a breach of the peace ! Held, applying 
by analogy the principles relating to the trial of 
members of opposing factions engaged in a Hot, 
that the Magistrate acted irregularly in taking 
steps against Imth parties jointly, and in holding 
the inquiry in a single proceeding, 8uch \ 
is not ip*o faeto null and void, but only where 
the acenseti have Imjcii prejudioc<i by it. Kmptetg 
V. Loehan, Weekly Notes All. 1881, p. 1)8, and 
//ofgein Itukeh v. The Fmpregg, 1. L. U 6 Calc. 86, 
referred to. QrEKN-EifPaKfta v. Audgol Kadir. 

(1. L, R. 0 All. 452 

6. — Irregularity — Krldence giren at preifioui 
trial trtatrd ae erauKuatiou’iH’Chief— Criminal 
J*roeeditre Ciulr, gg. 353, 537 — Kridence Act J of 
I *< 72 . 167 J At the trial of a party of Hindus for 
rioting, the Magistrate, instead of examining the 
witne^w's for the proscwntlon. caused to bo pro- 
duct'd copies of the examinntion-in'ohicf of the 
same witnesses which hatl been reconleil at a 
prt'viouH trial of a party of Muhammadans, who 
w'cre oppos(*d to the Hiudus in the same riot. 
These copiem wore roatl out to the witnesses, who 
were then cross-exaininetl by the prisoners, aud 
no objection to this procedure was taken on tbe 
prisoners’ behalf. The ocousch) wore convicted : 
IT Id that although the procwlurc adopted by tbe 
Magistrate w'as irregular, the Irregularitjr waa 
curotl by the provisions of s. 537 of the Criminal 
Pr(M)ednre Co<lo, and of s. 167 of the Uvidenoe Act 
(I of 1872 ). as it was not shown that there had 
Wen any failure of justice or that the aooosed 
had been substantially prejudiced, and as the 
matters elicited in oross-oxamination were suffi- 
cient to sustain the conviction. Queen-Em P ttBM 

Nand Bam. 

CX. L. R. 9 AIL 609 

6 . — Criminal Procedure Code, «. 203.— 
intng^' — Written complaint attegted by armplain’ 
ant on oath — Jrreyularif y — Criminal I^rocodure 
Code g. 537.) Where a deposition in the shape 
of a complaint is made orally or in writing and 
is sworn to, the rer|ui remen ts of 8, 20.3 of the 
Criminal Prowjdnrc cJide in regard to the exami- 
nation of the complainant, are snfBciently satis- 
fied: Held, therefore, where a Magistrate dismissed 
a complaint of criminal breach of trust without 
examining the complainant on oath, but after the 
complainant had sworn to the truth of the matters 
alleged in the con^laint, that the provisions of 
s. 20.3 bwi been sufficiently complied with, and, 
if not. that the irregularity was covered by the 
terms of s. 537. Queen-Empreah v. Murpuy. 

[I,L.R.9 AlLdde 

f— ^Criminal Procedun* Code, ti. 636, and 637 — 
Joint trial for geparatc ojfencet —Irrcgnlar proee* 
durt.'l A Magistrate tried A tor theft and R and 
C tor rescuing A from lawful custody, and oon- 
xicted A, R, and C in one trial. A appealed^ and 
R and C iqppealed separately. No objMtioii waa 

8 
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CRIMINAL 

Ult*n in the petltione ot appeal to the prooednrc 
of the Magistrate : IMd, on retrUion, that the 
convictions might stand. Qurek-Emprkbb r. 
Kum. 

[L L, R. 11 Mad. 41 

8«— *<?riia4ao/ Procedvrr Code, tt, 4, fi.30, and 
t»%l-^Third»ela9$ JUagi*trate taking eogniuinee of 
case an rweipi of a yadatt from a Jlf ^rnuf (iffirer 
and eonriating aoeu^fd iritfumt ejiamining earn- 
plainant.\ A Revenue Ofhoer sent a gadant to a 
third-olasM Magistrate, ohargiog a certain })er8on 
with having disobeyed a summoud iedued by the 
Revenne Officor. The third-class Magistrate there- 
upon trie<l and oouvictetl the nccuHod under a. 174 
of the Penal Code. Iho District Magistrate 
referred the case on the ground that the convic- 
tion was bad under s fi.'io (k) of the Code of Cri- 
minal Procedure : JMd, that as the yadant 
amouuted to a complaint within the meaning of 
K 4, although the complainant was not examined 
on oath os required by s. l!(Kt the convictiou was 
not illegal. Qukkn-Empkkbh r. Moku. 

fl. L. R. 11 Mad. 443 

Criminal Prootdvn Codi\ s. 289, 637 — .Vc 
omdmro^^^Artfnittal of aovutod without taking 
opinion* of a»*<‘*»or*.'] The words “there is no 
evidence ” in a. 289 of the Code of Criminal Pro<»e- 
dnro, 1882, oannot be extended to mean mc »ati*- 
factory t trait worthy or ronelutirr rridenev ; but 
the third paragraph of the sectioo means that if 
at a oerUdn stage of a sessions trial the Court 
is satisfied that there is not on the record any 
evidence which, even if it wore perfectly true, 
would amount to legal proof of the offonoe 
charged, then the Court has power, without oon- 
aulting the assessors, to record ^ finding of not 
guilty. But if a Court acts only because it 
considers the evidence for the prosecution un- 
satisfactory, untrustworthy, or inconclusive, it 
acts without jurisdiction, aud its order discharg- 
ing the accused is illegal. Even if not illegal 
lor want of jurisdiction, such action is a serious 
Iri^fularity, which may, or perhaps must, have 
oaum a failure of justice within the meaning of 
s. 687 of the Code of Criminal Proce<lure. In thk 
Mattsr of the petition of Nakain Das 
I. L. B. 1 Ail, 610, referred ta Queen-Empurhs 
V, MtmNA Lau;.. 

(I. L. R. 10 All. 414 

10 .— tif Criminal Procrdnrf, **, 234 and 

Obtaining a miner for prottitution^Prnal 
Code t«. 3T9, 878— ATi^'cKsrfrr of rkargei^Imfmitr^ 
rial irrfgntarity.'} A woman, being a member of 
the danmng girl caste, obtained poseesidon of a 
minor girl and employed her for the purpose of 
prostitution ; she subeequenUy obtained in adop- 
thm another minor girl from her parents, who 
belonged to the same oaste. She and the parents 
of the eeoond girl were oharged together under 
ee. 872, 878 ci the Penal Me. The oharges 
Foaled to both girls: Held, (1) that the two 
ohsiwes ehonld net have been tried together, but 


CRIMINAL PROOEEONGS-rsaftas^d. 
the irregnlarity committed in so trying them had 
caused no failure of justice ; (2) that ss. 372, 373 
of the Penal Code may be applicable in a case 
where the minor concerned is a member of the 
dancing girl oaste. Per Muttusami Ayyak, J. — It 
would be no offence if the intention was that the 
girl should be brought up as a daughter, and that 
when she attains her ago she should be allowed 
to select either to marry or follow the profes- 
sion of her prostitute mother. Queen -Em press r, 
Eamakna. 

LI. L. H, 12 Mad. 273 

11. — Co?ifrmpi of Court’^Poitpnnemrnt of final 
onU r —Irregular Pror(‘dure.'\ Where a Magistrate 
in whose presence contempt was committed, took 
cognizance of the offence immediately, but, in 
order to give the accused an opportunity of show- 
ing cause, postponed his final order for some days: 
Held that such action, though it might be irre- 
gular, was not illegal, and as the accused had not 
been in any way prejudiced, was covered by s. 
537 of tho Criminal Procedure Code. QUKBN- 
Bmprksm I?. Paiambar Bakhsh, 

[1. L. R 11 All. 361 

X2,’^Cnminal Proeedurr Code, 1882, «. 630, cl. 
(p')—’Ojfrnefl originally eognizahle by a mTond 
cla** May i*t rate nubxeyurntl y non^cognizable by 
rra*on of an aggravating eimtirnfance — JJutg of 
inferior Court.'] The accused were charged be- 
fore a Magistrate of tho second class with 
causing grievous hurt as mombers of an un- 
lawful assembly under ss. 149 and 326 of the 
Indian Penal Code. Tlie evidence showed that 
one of the accused had used an axe in caus- 
ing tho hurt The Magistrate apparently ignored 
this fact, and he convicted the aooused under 
s. 325 of the Code. The accused appealed. 
Tho District Magistrate who heard one appeal, 
and the first class Magistrate who heard the rest 
of the appeals, were both of opinion that the 
offonoo committed by the accused was one of 
causing grievous hurt with a dangerous weapon 
within the meaning of s. 326 of the Penal 
Code, and as such beyond tho jurisdiction of the 
second class Magistrate. But they did not think 
it proper under the circumstances of the case to 
quash the convictions. The Sessions Judge on 
examining the record of the case was of opinion 
that as the offence committed by the accost was 
not oogoizablo by the trying Magistrate, hia 
proceedings were void ah initio under s. 630 
of the Criminal Procedure Code, He therefore 
referred the case to the High Court, and recom- 
mended that the convictions under a, 326 should 
be set aside : Held, that the proceedings before 
the second class Magistrate were not void db 
initio, as he had jurisdiction to try the aooused 
tor offences punishable under ss. 149 and 826 
of the Indian Penal Code with which they were 
origixudly charged : Held, also, that thoof h it was 
the dn^ of the trying Magistrate, when the evi- 
dence disclosed acifoninstaneeof aggravatioii, suoh 
as the use of a dans^ions weapon, which made the 
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IJRXMIKAL PILOOmDll!fa&-^r0Hth4ir4, 

iffence co|^nizftble bj m higher Court, to adopt 
Ji« prc^r procedure toaeud the case to the higher 
>>art, still it was not neoe&saiy to quash the pro* 
seedings, as the accused were not in any way pre- 
'udioed, and the sentences were not inadequate. 
^obbn-Empbess V, Gundya. 

fl. L.R.13 Bom. 602 

:3R1M1NAL PROCEDURE CODE (Act X 
of 1882.) 

, B. 4. 

Str Complaint— Institution of Com- 
plaint AND NKCKSHAttY PRKLl- 
M1NARIK8. 

(I. I.. It 11 Mad. 443 

See JUUISDICTION OP CUIMINAL COURT 
— Eukopkan Biutihu SuiUKcrrs. 

(I. L. K. 12 Bom. 601 

, 8. 33. 

iSrffSKNTKNCK— IMPRIWWMKNT— IMPRIR. 
ONMKNT IN Default of Fink. 

[I. L. R. 10 Mad 106. 100 note 

, 8. 35. 

s^r Skntknur — Cumulative Sen- 

TKNCKH, 

u, L. K. 10 All. 140 
(1 L. R. 10 Oalo. 442 
11 L.H. 11 All. 393 

Str Skntknck—Imprisonment— Impri- 

SONMENT GKNKUALLY. 

[I. L. R. 10 All. 68 

, 8. 46. 

Str Information of Cohmihhion of 
Offence. 

(1. h. H. 12 Mad. 92 

—Duty to report tudden death — OwHf r of 
\outt dUtiM^nUhed from owner of land,'] Under 
. 45 of the Code of Criminal Procedure, every 
owner or occupier of land is bound to report the 
icxsnrrenoe thereon of any sudden death. The 
head of a Nayar family was convicted and fined 
under a. 176 of the Penal Code for not reporting 
a andden death in the family house : Held, fol- 
owi^ former decisions of the Court, that the 
Nmviction was illegal, becanse s 45 of the Code 
4 Criminal Prooedare does not apply to the 
mmt of a honse. Qubsn-Emprbss r. Achutiia. 

[1« UR. 12 Mad. 92 

,••54. 

8eo Wbonopul BBrnAlKT. 

11. UR. 12 Bom. 377 


CRIMINAL PROCEDURE QOn%^ntd. 

. 8. 69. 

See Escape from Custody. 

[1. L. R .11 Mad. 441»480 

, 88. 94— 99k 

See Inspection of Documents— Crim- 
INAL Cases. 

• [1. L. H. 16 Oalo. too 

, 8 . 100 . 

See HkCOONIZANCB TO KRRP PKACR— 
Maoihtuatk with Powers of 
Appellate Court. 

II L. tt 16 Oalo. 779 

. 8. 107. 

Sr Criminal Prockedinos. 

[I.L. R. 9AU.462 

S-e Casks Under UKconNiZANOB To 
Keep the Pkack 

Sn Security for 0r»oi) Bbbavtour. 

[(. L.R. 9 All. 462 

,8 112 . 

See Criminal Procrkdinos. 

[I. L.R.9AU.462 

iSee Security for Good Behaviour. 

(1. L. R. 9 AU. 642 

SH. 117, 118. 

Sr Criminal Procerdtnos. 

fl L. R. 9 All 452 

Sr Ubcoonizance TO Kebp Peaok— 
Likelihood OF Breach of Peace 

AND EVIDENCE. 

ri. L. R. 9 All. 462 

Sr , Security fob Good BKnAvioUR. 

[1. L. R. 9 All. 462 

, 8. 133. 

Sr Jurisdiction of Civil Ooubt— . 
Magistrate's Obdebii, inteb* 

FEKKNCK WITH. 

[L L. R. 14 Oalo. 60 
See Canes Under Nuisance- -Undbb 
Criminal Procedure Code. 

, 8. 137. 

See Declaratory Dbcbbb, Suit Fob- 
Declaration OF Title. 

[I.L.R. 16 Oalo. 460 
See Jurisdiction of Civil Ooubt>— 
MaCIINTBATB'S OBDBBi, IWTBB. 
FRBKXCB WITH. 

[1. L.R.16 0alo.460 
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CRIMINAL PROCEDURE CODS, 8. 137- 

ifoncludtfd. 

See NuiflAivci— U kdes Cbihikal Pro. 
C 8DUIUB COPB. 

[I. L. R. 11 Bom. 376 


, 8. 144. 

See CAREfl Undbr NrnflANcR— U nder 
Criminal Procedure Code. 

«Srr SurRRIKTRNDRNCR OF iflOH CoURT 
—Charter Act, « 15.— Crimi- 
NAL Cabkm. 

[I. L. R. 16 Calo. 80 

. 8. 146. 

iStti Caaxs Under Poaakbhion, Order 
op Criminal Court ab to. 

. 8. 147. 

Sir Cahf.h Ukdbr PosBRsaroN, Order 
op Criminal Court ah to— Dih- 

PUTJtf AH TO BIOIIT OP WaY, kC. 

, a 165. 

Sfr Magirtratr, Jurimdiction op — 

POWKUH OF MaoIHTUATK, 

[I. L R. 12 Bom. 161 

, 8. 161. 

iSfT EviDENcK—CniMiNALCAREg— State, 
menth to Police-officers. 

[1. L. R. 11 Bom. 669 
f I, L R. 16 Calo. 610, 612 noto 

See Fai.hk Evidence— Contradictory 
Statements. 

[I.L. R. 16 Colo, 349 

Sir Sanction to PnosKcuTioN— W here 
Sanction ib Nbcrhbary. 

[1. L R. 11 Bom. 669 

, 8. 162. 

See Kvidknce—CrtiiinalOabea— State- 
ments TO POLICE-OPFICERS. 

[I.L.R 11 Bom. 669 

, 8* 164. 

Set COKPEWHON— CONPEBBIONS TOMaOIS- 
TRATK. 

[1. L. R. 14 Calo. 539 
[I. L. R. 11 Bom. 702 
[I. L. R. 16 Calo. 596 

, 8, 167. 

See Detention op Aocpskd by Police. 

[1. L R. 11 Mad. 98 

,8.172 

See Evidence— C miiiiNAL Caren-Statb- 

MENTB TO POUCX-OPFIOKRR. 

fl. X.. R.160alo.eiO,ei8aote 


,s.l80. 

See JuBiBDicnoN of Criminal Count— 
Offences Committed only part- 
ly IN ONE District— Daooitt. 

[I. L. R. 9 All. 623 

, 8. 182, and s. 631. 

** Local Area ” Meaning of] The words “ local 
area” used in 8. 182 only apply to a “ local area” 
over which the Criminal Procedure Code applies, 
and not to a local area in a foreign country, or in 
other portions of the British Empire to which the 
Code has no application ; and similarly s 631 only 
refers to districts, divisions, sub-divisions and local 
areas governed by the Code of Criminal Procedure. 

I In the Matter op Biohitranund Dabs t. 

I Bhdgout Peuai. In the Matter op Bichitra- 
NUND Dabs r. Dukhia Jana. 

[I. L. R. 16 Calo. 667 

,8, 188. 

Sir JlJRTRDlOTTON OP CRIMINAL COUBT— 
Offp-nckh Committed only part- 
LY IN ONE District — Criminal 
Bueacu of Trust 

[I. L R 13 Bom. 147 

I , 8. 191. 

Sir Complaint— Institution op Com- 
plaint. &c. 

[I. L. R. 14 Calo. 707 

Sir False Charge. 

[I. L. R. 14 Calo. 707 

, 8 196. 

Sir Court 

[I. L.R. 10 Mad. 164 
[1. L. R. 11 Mad. 3 
[I. L. R. 12 Bom. 86 

Sec Limitation Act, 187T, Art. 178. 

[I. L. R. 10 All. 860 

See Malicious Prosecution. 

[X L. R.9 AIL 69 

Str Cares Under Sanction to Prosecu- 
tion. 

Sre Sessi ons J udoe, J urxsdiction of. 

[I.L.R. 16 Calo. 766 

, 8. 198. 

Set Complaint— Institution of Com- 
plaint, Sec. 

[1. L.R.10AIL39 
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ORXXINAL PROOSBURB OODZ^-contd. 

, 8 . 200 . 

See Ck)MPLAi8 T-- Dismissal of Com- 
plaint— Power of, akd Prelim- 
iNARiKS TO, Dismissal. 

[I. L. R. 14 Calo. 141 

See Complaint— Institution of Com- 
plaint, &c. 

[I. L. R. 13 All. 39 

, s, 202. 

See Complaint— Dismissal ok Com- 
plaint— Power OK, AND Prelim- 
inaries TO, Dismissal. 

[I. L. R. 14 Oalo. 141 

See Police Inquiry. 

[I. L. R. 12 Bom. 161 

, 8. 203. 

See Complaint— D1RMIR.SAL op Com- 
plaint— Pow’er OK, AND Prelim- 
inaries TO, Dismissal 

[I. L. R. 9 All. 85, 066 
[I h. R. 14 Oalo. 141 
[I.L. R. 13 Bom. 690 

Sec Complaint-In.stitution ok Com- 
plaint AND Necessary Prkum. 

1NAKIR6. 

[I L. R. 13 Bom. 600 

Sec Defamation. 

[I. L. R. 12 Bom 167 

, as. 209, 210. 

Sec Maoistratk, Jurisdiction of — 
Commitment to Sessions Court. 

[I. L. R. 11 Bom. 372 

. s 227. 

See Charge— Alteration or Amend- 
ment OF Charge 

[I. L R. 9 AU. 625 

, 8. 233. 

See Joinder of Charges. 

LI* L. R 14 Calo. 396 

, 8. 234. 

See Joinder of cbauobs. 

Ll. L. R. 14 Calo. 128, 396 

,8 235 

See Sentence — Cumulative Sen- 

TSNCBS. 

(LB*R.10A11.58, 146 


CRIMINAL PROCEDURE OOm^e$ntd, 
. 8* 248. 

See Complaint— Withdrawal Of Com- 
plaint AND OBLIGATION OF If A- 
018TEATB TO HEAR IT. 

li. L. a 13 Bom. 600 

, 8. 250. 

SetkOAHKR Under Compensation — 
Criminal Cases— To Accused on 
Dismissal of Complaint. 

. s. 260. 

See Cases Under Summary Trials. 
, B. 288 

See Confession— Confessions to Ma- 
gistrate. 

[I.L. a 12 Mad. 123 

Str Evidence- Criminal Casks— De- 
positions. 

[1. L. R 12 Mad. 123 

, 8. 289 

See Criminal Proceedings. 

LI. L. R. 10AU.414 

.S<r UlGUT OF REPLY. 

[I.L.R.14 Oalo. 245 
[1. L. R. 11 Mad. 339 
Sf'e Sessions Judge, Power ok. 

[I. L. R. 10 All. 414 

, 0 . 297. 

See Charge to Jury— Misdirection. 

LI L. H. 12 Mad. 196 

, 8. 298. 

iSr Charge to Jury— Summing up in 
General Oases. 

[1. L. R. 14 Oalo. 164 

, B. 307. 

Ser MaGLSTRATE, JURISDICTION OF— 

Powers of Magistrates. 

ri. L. R 9 All. 420 

&'e Reference to High Court— Crim- 
inal Cases. 

[I. L. R. 9 All. 420 

See Revision— Criminal Casks— Vke- 
DicT OF Jury AND Misoikection. 

[I. L. R. 15 Calo. 269 

See Verdict of Jury— Power to In- 
TK.BKEilR WITH VERDICT. 

[LLR. 9A1L420 
[l.L. B. 15 Oalo. 209 
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CRIMINAL PBOCBBURS 

,8a. 837,830. 

Set Apfeovkbs. 

[I. L. R. 11 All. 79 

Set Paudov. 

[I. L. R. 11 AIL 79 

, a 342. 

Set COEFKWIION— CO»KE«8IONS TO MA- 
OMTUATIC. 

f I. L. R. 10 Mad. 296 

See Evidknck— C niMiNAT. Oaskh— E x- 
AMINATfOX AND STATKMENTK OK 
AcCUhKa 

[I. L. R. 10 Mad. 296 

Sfr PtsKAL Cook, s 1H2. 

[1. L. R. 12 Mad. 461 

344. 

See Bail 

[I L. R 16 Calc 465 

, 8. 349. 

See Maoihtuate. JirUISDiOTION OK- 
Commitment TO Sessions Cokut. 

[I. L. R. 14 Calo. 055 

, 8. 366 

See 0<»NrKHHlOK— CONPKBSIONS TO MA- 
OlHTHATE. 

[I L. R. 14 Calo. 530 
[1. L. R 10 Mad. 296 
[I L. R. 16 Calo. 506 

Sir BvinKNcR— CuiMiNAL Careh -Ex- 
amination AND Statements OF 
Acooskd. 

[1. L R. 10 Mad. 296 

, B 369. 

Stv IUbvi8w-*Cbiminal Casks. 

[U L. R. 14 Calo. 42 

a 870. ol i. 

Sot JuDOiiBNT— C riminal Cases. 

[1. L. R. 14 Oalo. 174 

8. 395. 

StO 6sktkkob-«*1mfrisonmskt 0KN8R« 

ALLT. 

[I. L.R. 11 All. 308 

SbKTMXCK— W lllPPlNO. 

[I. L R. 11 All 308 


CRIMINAL PROCEDUEE OODl^ontd. 
, 8. 399. 

See Magistrate. Jurisdiction of— 
Powers of Magistrates. 

ri. L. R. 12 Mad. 04 

, 8. 411. 

See Appeal in Criminal Cases— Cri- 
minal Procedure Cods, 1882. 

[I. L. R. 16 Calo. 799 

, 8. 417 

See AprE<VL in Criminal Cases— Acquit- 
tal APPEALS from. 

[I.L. R.9AU. 528 

, 8. 418. 

See BEFKnKNCK TO HIQH COURT— CRI- 
MINAL Cakes. 

[I. L. R. 9 All. 420 

iSie VERmcT OP Junv— P ower to in- 
terfere WITH Verdict. 

[I. L. R. 9 AIL 420 

, s. 423. 

See Rekkuence to IIigh Court— Cri- 
minal Casks. 

[I. L. R. 9 All. 420 

Si‘t UEVjsroN— C riminal Cases— Mis- 
cellaneous Cases. , 

[I.L.R. leCalo. 730 

iSitr Verdict OF Jury— Power to in- 
tbkfere w’ith Verdict. 

n. L. B. 9 All. 420 

, 8. 427. 

S<e Appeal in Criminal Cases— Ac- 
quittals Appeals from. 

[I. L. B. 9 AIL 628 

, 8. 428. 

See Penal Code, s. 182. 

[I. L. R. 12 Mad. 461 

.8. 435. 

Ste Revision— Criminal Cases— 

General Uules for exercise 
OF Power. 

[I. L. R. 12 Bom. 377 

, a. 437. 

1.—-“ Further inquiry ''-^Practice — Notiee to 
thaw rrti/jTf*.] Held by the Pull Bench that when 
a Magistrate has discharged an aooiued person 
under s. 253 of the Criminal Prooeduro Code, the 
High Court or Court of Session under s. 437 has 
iurisdicUon to direct further inquiry on the 
tame watoriala, and a Biatriot Magiatxate may 
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OBZXINAL PBOOSDUBS 0O2>X, s. 437- 

coHtinned. 

under like drcumetaucee, himeelf hold further 
inquirj or direct further inquiry by a Subordin- 
ate Madrietrate. v. 

I, I<, R. 10 Hoin. 131 referred to. Kmprt’xi 
V. Bhale Singh Weekly Notes All. 1883 p. 150, 
Qveen-Empre^^n v. Jlasrtu I. L. R. 0 All. 367, 
(^hutidi Chutti l}hutt<n*hurjui v. JFft'm f'hHwlev 
BantTjtH? I. L. R. 10 Calc. 207, t^trbun Kritifo Jitty 
V. Skit Chnndtr IhtMit I. L. R. 10 Calc. 1027. 
Ikirgnn Lall v Jamnk IMl 1. L. R. 12 Calc. 522, 
and (^Mvn-KmpreM v. Amir Khan I. L. It 8 Mad. 
336, diraeuted from. In cxorciHing: the )>ower8 
conferred bye. 437, Soesiona Judgen and Magia- 
tratce should, in the first place, alwu 3 'H allow the 
person who has been discharged an opportunity 
of showing cause why there should not be fur- 
ther inquiry before an order to that eff<?ct is 
made, and, next, they should use tliem sparingly 
and with great caution and circmnspectioii, 
especially in oases where the questions involved 
are mere matters of fact. A.s to the mode in 
which their discretion should bo regulated un- 
der such circumstances, the remarks of Stuahjiit 
and TykrelIj, JJ ., in (^ut &fi-Km/nu ks v. (iaifudin 
I. L. R, 4 All. 148 in reference to appeals from 
acquittals, are applicable. Quren Empuehs r 
CUOTU. 

[I. L R. 9 All. 52 

2.— S. omplainf. of~^llrviral 

of proctrdingM^Crf m i nal Pmrrdtnr ( odr.r,. 4 :> 7 .) 

A complaint was made. Iwjfore a Magistrnt«» of the 
first class, of an offence punishahlo under s. 323 
of the Penal Code. 3'ho Magistrate njcordod a 
brief statement by the complainant, but did not 
ask him if be had any witnesses to call. An 
order was passed directing that “ a copy of the 
petition of wmplaint should be sent to the police- 
station, calling for a report on the matter,” and 
on receipt of the rejwrt the Magistrate dis- 
missed the complaint tinder s 203 of the Crim- 
inal Procedure Code. There wa.s nothing in the 
Magistrate’s original order to show that ho saw 
rwon to distrust the truth of the complaint, nor 
did be direct any local investigation to be made 
by a police-officer for the purpose of ascertaining 
the truth or falsehood of the complaint Subse- 
quently to the dismissal of the complaint, the 
M^e complainant brought a fressh charge upon 
the same facts against the same persons in the 
same Court, and upon this charge the accused 
were tried, convicted, and sentenced : Brld that 
the Magistrate in ordering a farther inquiry, i 
on reaving the complainant’s second petition 
Old not act con^ry to any provision of the law, 
and ttat> wmsidering the circumstances under 
w^h the fiwt complaint had been dismissed, a 
neoeasary, QiTESK-EMPasss 


[I. L. R.9AU.85 

3.-^ 437 -— tn arrMrd^JDtueharar by 
Prarrdure fWr, Art X af 

«* 137.3 Ko notioo to an aoeiu^ pencm hi 


ORIKIKAL PEOOXDtIRX CX)DS, i. 437— 

cohtinurd, 

necessary in point of law before an order under 
s. 437 can be passed ; but as a matter of discretion it 
is proper that such notice should be given ; Jhtdhj 
i^e majority of the Bench (Pmneai*, Witaov, 
Tottk.n*iiam, Norris, Pioot, and D’Kinealv, 
JJ.).— After an inouiry by a Subordinate Magis- 
trate and the disooarge of an accused person a 
Sessions Ju^go or Magistrate has jurisdiction, 
under s. 437 of the Criminal Procedure Code, to 
order a “ further inquiry ’* or a re-hearing upon 
the same materials which were before the Sub- 
ordinate Magistrate, f.r., when no further evi- 
dence is forthcoming. But (Prinbep, J., dis- 
senting) the words “further enquiry ** in that 
section mean the iniiuiry preliminary to trial 
%vhich regularly results in a charge or discharge 
and do not include the trial. And if on the evi- 
dence taken the accused ought to bo oommitM, 
then, in a case triable only at the Sessions, the 
proper oourso is to commit under s. 436 ; in other 
cases to refer to the High Court. iVr PuixsifiP. 
J.-Tho word “inquiry” iiirludcs a trial, and 
the “ further impiiry ” would therefore allow 
of the framing of a charge and the orosi-examin- 
ation of witnesses for the prosecution. Par 
Pethkuam, C..1., aiul Ouosk, J.— The power 
given by s. 437 of the Criminal Prw^eduro Code 
to order a further inquiry is confined to cases 
in which tho revising officer is satisfiod, for ono 
of the reasons mentionisl in s. 435, that the sub- 
ordinate officer has procccMlod on insuffloient 
materials, and that with a more oxhaustivo in- 
quiry further material would bo forthcoming. 
It was not intondi^l that such an inquiry should 
be grantiMl simply for tho reooDHideratiou of evi- 
dence. In the matter of Hari Dash Sakyal 
V. Sauitulla. 

[1. L. R. 150alo. 608 

4. — Further inquiry-^ Wrongful confinement — 
Wrongful rextrainf—- Malice-^ Penal Code. an. 310, 
342. j The accused as abkari inspector visited a 
toddy shop, where tho complainant and one 
J) were employcii as agents for tho sale of toddy. 
Having reason to sus|)ect that an offence under 
the Abkari Act (Bombay Act V of 1878) had been 
committed, the accused made an inquiry, in tho 
course of which the complainant made certain 
Btatements implicating bis fellow servant. The 
acensed thereupon resolved to prosecute B and 
make the complainant a witness in the oaae. In 
order to prevent him being tutored, the aocnied 
ordered his sepoy to bring the complainant to his 
camp, and there detained him during the night, 
and on the following morning sent him in charge 
of asepoy to a Magistrate's Court, where the com- 
plainant repeated the stotemente made hr him 
before the aocneed. He was then aBowed to go 
away. The aoonsed proseented D, and in the 
course of his trial admitted in hie depoMtioa 
that ho had ordered hie eepoy to bring toe com- 
plainant to bis camp, and had detained him 
there during the night After the ierminatkm of 
trial, the complainant charged the aeoaeed 
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CRIMINAL PROOXDURR CODE, 8. 437- 

eonclrtded, 

wllh wronir^fil coofliiement undor a. .143 of the 
Penal Code. The nooneed pleaded that the com- 
plainaat had Tolontarily oomo to his tent to 
naTO bis statements reduced t^ writintr, and that 
be had of bis own aooord stopped in his camp 
during Uie night. The trying Magistrate held 
this plea proved, and discharged the accnse<l 
under s. 263 of the Co<le of Criminal. Procedure 
(AotXof 1882. The Sessions Judge held that 
though the accused had detained the complain* 
ant in bis camp during the night, still he was 
not guilty of any offence under the Penal Code, 
as he had acted withoot malice and to the best of 
his judgment. He therefore declinorl to inter- 
fere, or onlcr any further inquiry : Udd, by the 
High Court on revision, that the tryieg Magis- 
irate had wrongly omitted to take into cousidern- 
tioD the admissions made by the accused in his 
deposition in /iV case. Those admissions had an 
important bearing on the present case. They were 
Omissible in evidence against the accused, and 
as they were left out of consideration, the iu<|uiry 
was necessarily incomplete and imperfect. Fur- 
yhor inquiry was, therefore, ordered. Duania 
\ Cliffobd. 

n, L. R. 13 Bom. 376 

, 8 438. 

Rkferenck to Hiom Court— Cbim- 
iMAL Oases. 

(I. L R« 9 All 362 
(I. L. R. 10 All. 146 

, 8 439. 

StfOABKB UNDER REVISION -CiUMlNAL 
Cases. 

— — , 88. 453, 454. 

See JuRisiuoTiON of Criminal Court 
—European Britisu Buiukcts. 

[I.X,R, 12 Bom. 561 

, 8. 476. 

Ste Rbvisxon— Criminal Cases— Mis- 
cellaneous Cahkn. 

[I. L R 16 Calc. 730 

— /•cMvr of and jfroredtfre of 0*Hrt mtiXtinff 
•^rder undor*m*tum-^ Order liirrrtiMa ^roternttoH.] 
ofore a Court is jntUSed in making an order 
under s. 476. directing the prosecution of any per- 
Km, it ought to have before it direct evidence. 
Uing the offence upon the person whom it is 
sought to charge, either in the course of the pr«- 
immary inquiry referred to in that seottoo, or in 
•he earlier proomings out of which the inquiry 
arises. Itunot sufficient that the evidence in 
he earlier ease may induce some sort of 8uspi< 
don that the person had been guilty of an offence ; 
>at there must be distinct evidenoe of the oom* 
mUeiott of an offence by the person who is to be 
’>meoutecL-»^Mrra v, Lmt I. L, R. 1 Calc. 


CRIMINAL PROCEDURE CODE, s. 476— 

eoncludrd, 

460 and /« the matter of the petition of Kali 
Prtmtnno liagehee 2.1 W. R, Cr. 2.1 followed. In 
THE MATTER OF THE PETITION OF KHKFU NaTH 
SIKDAB t. GRISH CHUNEB MUKEBJI, 

£1. L. R. 16 Calo. 730 

, 8. 478. 

— Saurtion to jnutxeeution effect of — Criminal 
procedure Code (Aet X of 1882) x. 195— 
t'ourt'x poteer to proceed voder tection 478 after 
xa net ion given to a private perxtm-~'l)ixmixxal of a 
complaint htj a private perxon^ effect of."\ The 
granting of a sanction to a private person under 
cl. {/•) of s. 19o of the Code of Criminal Procedure 
(Act X of 1882) docs not debar a civil Conrt from 
proo(?eding under s. 478 ; nor can the dismissal 
[ by a Magistrate of a complaint made by a private 
person be held to bo a bar, till set aside, to a pro- 
ceeding uuder that section. Queen-Empress r. 

SlIANKAU. 

II. L. R. 13 Bom. 384 

, s. 480 

See Contempt of Court — Procedure. 

II. L. R. 11 All. 361 

See Production of Documents. 

LI L. R. 12 Bom. 63 

•S/c Witness— Civil Cases— Abscond- 
iNu Witnesses. 

11. L, R. 12 Bom. 63 

, 8. 485. 

1 .SfT Complainant. 

[I. L. R. 13 Bom. 600 
i Sec Penal Code, s, 179. 

I n, L. R. 13 Bom. 600 

j . 8. 487. 

I See Sessions Judge Jurisdiction of. 

[I I. R. 16 Calc. 766 

— Judicial prpcerdiHgx -^Sti notion to proxerntr 
j — Criminal Appeal— ‘ Hearing of by Dixtriet Judge 
; trho hax granted xanetion to pnixerute — Penal 
Code^ X. 210.] A complainant applied to a Mnnsiff 
I for sanction to prosecute a decree-holder for an 
I offence under s. 210 of the Penal Code, and upon 
I the Mnnsiff s refusing such application preferred an 
appeal to the District Judge, who granted the sanc- 
tion asked for. The decree-holder, having been pro- 
secuted and convicted before a I^puty Magistraie, 
preferred an appeal, vchich came on for hearing 
l>efore, and was disposed of by, the same District 
Judge who had granted the sanction: If eld, 
that the words shall try any person,'* as need in 
s. 487 of the Code of Criminal Prooedure, include 
the hearing of an appeal, and that the hearing 
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CRIMINAL PROCEDURE CODE, 8 487- 

eontlnded. 

ol the eppe^ from the order of the Mnosiff ro- 
fnsing^ BftDotion WM a judicial proceeding: within 
the meaning: of the C^o, and oonHequently that, 
under the proviiionsof s. 487, the District Judge 
had no jariediction to entertain the appeal agaiunt 
the judgment and sentence pastiied bj the Deputy 
Magrifitrate. In tub Mattkk op Madhub Cii un- 
deb Mozumdab e. Novodbep Ch under Pun- 
dit. 

(I. L. R. Id Calc 121 

Overruled by Queen - Empbesh r. Sarat 
Chandra Kakhit. 

[I. L. R. 10 Calc 760 

. s. 488. 

Str Evidence -Criminal Cases— Depo- 
sitions. 

il. L. R. 9A11 720 

Sir Cases under Maintenance, Order 
OF Criminal Court ah to , 

Str Witness — Civil Cases — Person 
Competent to be Witness. 

[l.L. R. locale. 781 

, “ ('rucUy ’“j Tho word “ cruelty ’’ in « 488 

f tho Criminal Procotlure Code in not necegdarily 
'mited to personal violence. v. Kt ih/. L. It. 

P. D. wl), and Towknin v 1. S. A T. 1C8, 

jferredto. llUKMiN r. Peake Lall. 

[I. L. K. 11 All. 480 

, s, 494. 

See Discharge of Accused. 

(1. L. R. 12 Mad. 35 

, s. 503. 

See Commission-Criminal Cases. 

(I. L. R, 15 Calc. 775 

, 8. 509. 

See Evidence— C iHMiNAL Cases— De- 
positions, 

(1. L. R. 10 All. 174 

, 8. 617. 

See Stolen Pbopebty— Dispo.sal of by 
THE Court 

[l.L. R. 14 Calo. 834 
CZ. L.B. 10 Mad. 25 

, 8. 628. 

See Uion Coubt, JcTRifiDicnoN op — 
High Coubt, Madras— Cbiminal. 

ILL.R. 12 Mad. 39 


CRIMIKAL PROCEDURE OODE-^eaM, 
, 8. 526A. 

AppUcatim for poitpenmeni of raee ie erd^r 
to appfi/ for traMfer of ra»r - OherrtioH of 
Map*trate tn o^ouronu Ht ] *1/ the com- 

plainant, on the 10th NovomlH^r 1887, made au 
application to tho Deputy Magistrate, under 
8 526A of tho Criminal Procedure Code, for tho 
pMtponoment of his case against G, to enable 
him to apply to tho High Court under 8. fPifi for 
a transfer of the cubc from the file of the Deputy 
Magistrate to that of another oOioor. On tho 
8ame date tho Deputy Magistrate refuaod tho 
application, and proceeded with tho case, acquit- 
ting G : Hold, having regard to tho words •* tho 
Court shall exercise, ole.,” in g r*2r.A, tho order 
of the Deputy Magiatrato of the lUth November 
rofuBiiig to grant tho application was illegal. 
Queen Empress on the Pros fx’UT ion opPalak- 
DilARl Mauton V. Gayitri Prohunno Giiohal. 

11. L. R. 15 Colo. 455 

, 8 630. 

Sr Criminal Prockedingh. 

i.I. L. R. 11 Mad. 443 
(I. L. R. 13 Bom. 502 

,8 531. 

See s. 182. 

(1, L. R. 16 Calo. 667 

, s. 631. 

Sir Jurisdiction ofCuiminal Cduiit-- 
General Jurisdiction 

[I. L. K. 16 Calo. 667 

— — , 8. 533. 

Sir Confession — Confessions to Ma- 

GI.STRATE. 

[I. L. R. 14 Oalo. 539 
[I. L. R. 15 Oalo. 505 

. 8. 537. 

Sf ! Cases under Criminal Proceed* 

iNGH. 

, 8. 540. 

See Penal Code, s, 182 . 

(X. L. R. 12 Mad. 461 

Sec Witness— Criminal Cases— Exam- 
ination OP Witnesses— Qemk- 
bally, 

fl. L.R« 14Calo. 245 

, B. 545. 

See Cases under Compkneation— 
Criminal Cases- Fob Loss ob iNJDBy 
BY Offence. 



( 244 ) 


( 248 ) DIOEErr Of OASBS. 


OHIXINAL FROOSBUBX WlUf^oneld. 
, 8. 661. 

UnlawfuX detention for an wdarrfnl purpoie^ 
Infant, Cuttody of] A under the 

A|pe of 14 jearty wont of hor owji accord to a M U- 
iion Houie. where abo wa* roocivod and allowed to 
omain The mother and husband of the girl 
thereupon applied to the Magiatrato, who took pro- 
fjeedinga under a. 651 of the Orimiiial-Procodurc 
Code. The Tmdy Buperintfjndont of the MiH«ioii 
Honne denied that the girl wae legally married* 
and ail«go<Uhat she wua pnictically being brought 
up with the oounivaiice of the mother to a life 
of proHtltution. 'I ho Magistrate, after roeording 
evidonoo. found that the girl won legally married ; 

the othm allegation won not cutabliehed; 
and that, although she went to and remtiiuod 
in the Mission House of her own free will, there 
WMf under tho ciroumstauoes, an unlawful do- 
‘mention for an unlawful purpose. IIo further 
'ound that there were no facts established which 
would disofititle the husband or the mother to 
ho custody of the girl, and passed an order 
under tho section directing the girl to be restor- 
ed to her mother: I/rU. upon tho facts as found 
jy tho Magistrate, as it was immatorial whether 
£o girl did or did not cousout to remain at the 
dhwion House, there was an unlawful detention 
within tho meaning of these wonis ns used in 
..he section, as tho girl was ki'.pt against the wdll 
jf those who were lawfully entitled to have 
charge of her. //r/(f also, that s. 651, ai»plyiiig 
miy as it does to women and female children, 
uust not bo construed so as to make it include 
lurposes which, althotigh uot unlawful in Utem- 
Dclvcs. might only become so when entertaine«l 
owards a child, in opposition to tho wdshes of 
ts guardian, but that tlie purpose, whether enter- 
Aincxl towards a woman or a female child, must 
:h> in itself unlawful, //r/d cousequcntly, that, 
,n tho cirourostancQs of the ease, there was no 
Ictention for an unlawful purpose, aud that tho 
Hagistrate had no power to make 'the order. 
//rid further, that although the Magistrate had 
no power undor the section to make tho order he 
did, it did not follow that the ('ourt should direct 
iho girl to be restorcHl to the oustoily of tho Lady 
Superintendent, even if it had the |mwer to do 
K>, and that having regard to tho circumstances 
i the case, there was nothing to justify such au 
)rdor boing passed. Abraham r. Mahtaro. 

[I. L. R. 16 Oalo. 487 


3RI VIMAX PROCEDURE CODE AM END- 
RENT ACT (in OF 1884), 8. 8, cl, 6, 

See Magirtratr, Jurisdiction of— 
Powers * or Maqistrates. 

[1. L. R. 9 All, 480 

8* 18* 

See Criminal Procedure Cods, 1882 , 
8.63$A. 

LI L.B.t6Oai0.456 


ORIRINAL TRESPASS. 

See Theft. 

[I. L. R. 15 Oalo. 388, 402 

1. — prnal Code, ee. 441 and hreahing 

hy night-^Intent.'] When a stranger, uninvited 
and without any right to be there, effects an en- 
try in the middle of the night into the sleeping 
apartment of a woman, a member of a respect- 
able household, and, when an attempt is made to 
capture him, uses great violence in his efforts to 
make good his escape, a Court should presume 
that the entry was made with an intent such as 
is provided for by s. 441 of the Penal Code. An 
accused person iu the middle of the night effected 
an entry into a house occupied by two widows, 
members of a respectable family. On an alarm 
being given, and an attempt made to capture him, 
he made use of great violence and effected his. 
escape. Upon these facts he was charged with 
offences under ss. 4.55 and ;i2.'l of the Penal Code. 
Tho defence set up was an alibi, which was dis- 
believed by both tho lower Courts. Neither Court 
found specifically what was the intention with 
which the accused entered the house, but it was 
suggested that it was probably for the purpose of 
prosecuting an intrigue with one of tho women. 
There was no evidence that he had been invited 
by her to go there Tho lower Courts eonvioted 
the accuseii under s. 450. It was contended that, 
as the prosecution hod failed to prove that tho 
entry was made with intent to commit any of- 
fence, tho convictiou was illegal : Held that, un- 
der the circumstances of the case, tho Court 
ought to presunio tliat tho entry was effected with 
such intent as is provided for by s. 441, and that 
the conviction should be upheld. In the Matter 
OF THE Petition of Koilakh Chandra Chakra- 
BAUTY. KoiLASH ClIANDIlA CUAKHABARTY \\ 
The Queen. Empress. 

[I. L. R. 10 Oalo. 667 

2, -Penal Code (4rf XL V of ISCO), s. 447.] Dur- 
ing the pendency of a civil suit, certain persons, 
on Iwbalf of tho plaintiff, went on to tho pre- 
mises Iwlonging to the defendant for the purpose 
of iiiuking a survey and for getting materials for 
a hostile application against tho defendant. 
They went (some of them armed) without the 
permission of the defentiant. and in his absence, 
and when tho defendant's servants objected to 
their action, they persistod in their trespass, and 
endoavourod to prevent opposition by making 

i false statements as to the authority under which 
they were acting : Held, that their actions 
amounted to criminal trespass. Golap Pandey 
r. Boddam. 

[I. L. R, 16 Oalo. 715 

“CRUELTY.** 

Set Criminal Procedure Cods, 1882 
8 . 488 . 

[I. L. R, 11 All. 480 
See Maintenance, Order or Criminal 
Court as to, 

[L L. R, 11 AIL 480 
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CROPS. 

JSke Rjcgisteatioii Act, tS77, 8. 17. 

[I. L. R. 10 All. 20 

Sse Small Cause Ooubt Mofussil— 
Jc&18D1ction--Moktoag£. 

[I. L. R. 10 All. 20 

CROSS DECREES. 

Se*' S£T-0FF-->CB08 S Decbees. 

CULPABLE HOMICIDE. 

l.^Catt)ting dvath hy a r/mh and nrffltyrttt 
art — Kohiraj — Svryiaal operation — f ’njtkilled nu - 
dical praet it inner — “ OiH*d faith '* — “ Arerpttny 

Penal (ode {^Aet XLV *f a* 

304 i4, 88 and 62.] A kohiraj operated on a 
man for internal piles hy cutting’ them out 
with an ordinary knife. The man diwl from 
hsmorrha^. The kobiraj was charged, nnder 
B. 304A of the Penal Code, with causing death 
by doing a rash and negligent act. It was con- 
tended that, inaamuch as the prisoner lia«l per- 
formed similar oi)erations on previous o<Jc.asions. 
it was not a rash act within the meaning of that 
section, and that at all events he was entitlfsl to 
the benefit of s. 8S of the Penal Code, as ho did 
the act in pood faith, without any intention to 
cauBO death and ^r the benefit of the patient 
who had aettepted the risk : Jleld that, as the i»ri- 
Boner was mlmittedly uneducated iu matters of 
surgery, and having regard to the moaning of 
*• good faith ” as defined in s. 62 of the Ponnl 
Code, he was not entitled to the Inmcfit of s. 8H : 
If eld further, that a H8 did not apply to the 
case, as it was not shown by the accused, on 
whom the burden of proving that fact lay, that 
the deceased knew the risk he was running in 
consenting to the operation, and be could not there- 
fore be said to have accepted the risk : Held also, 
that nnder the circumstances the conviction under | 
s. 304A w'ES a proper one. Sukaroo Kobiuaj 
V. The Empress. 

[I, L. R. 14 Calo, 506 


CUSTODY OF CHlLDRSK-^aac/Mfmf.^ 
birth for nurture : field, that it being prove' 
that the plaintiff was leading an immoral Ufa 
the suit was rightly dismissed. Venkamma v 
Savitbamma. 

• II. L. a 12 Mad. 6* 

CUSTOM 

Se? Eft DKNTK— Civil Casks— Dkcueil- 
JnnOMKNTS AND PROORKDINUH li 
FouMKR Suits- -Okcukkh ani 

PnocKEDiNoa NOT Inter Partru 

fl. L. R, 15 Oalo. 23C 

Sie FisuEiiY, Right ok, 

[I. L. R. 12 Mad. 4C 

S< € rflKSCKIPTION~-EA.SBJI ENT8— PRI VA 
CY. 

n. L. R. 10 All 

Set Privv Council, Piucticu or. -Con- 

CUKUENT JUI>(!ft!ENTH ON FacTH. 

ll. L. R. 14 Calo. 2De 

, Of Trade, 

See Sale by Auction. 

fl. L. R. 10 Calo, 702 

1, —Ohnerrafiatt* on the Kxr of hoohn of hi/dory 
to prore loeal eruttun.'] OhHiTV.'itions on tlie 
use of books of liistfjry to [uovo local eusUnn, 
and on tho ponition ns hcmls of thoir caste by 
custom of tho representatives of tho ancient 
sovereigns of the West Coast. Vallaujia r. 
Maduhudanan. 

LL L. R. 12 Mad. 405 

2. -( intomary riyht of priraey’^Jtiyht of 
[ hnildiny and to interfere with ereetion, ojf hnild- 
! iny.] A customary right of privacy, undercertain 
I conditions, exists iu India and in the North- 


2.‘-‘Prnal Code, s. A--- Cam iny death hy a 
eriminal acLli MThere death is caused by an act 
being in its nature criminal, s. 304A of the Indian 
Penal Code haa no application. Queen -Em pbesh 
V. Damodabam. 

[1. L. R. 12 Mad. 56 

CURRENCY NOTES. 

See Attempt to Commit Offence. 

[1. L. R. 10 Calo. 310 

CUSTODY OF CHILDREN. 

Parent and Chifd.-^Jnterferenre tmih mUvral 
riakts far the hentfii of the child^IJyuity and 
epnneiemee.] Plaintiff, a BnUimin widow, ; 
tned to recover hor illegitimate infant child from j 
delendaDt, to whom the had entnutod it aiiiee ili | 


Western Provinces, and is not nnrnasouahlo, but 
merely an application of the maxims fte ntere. 
tuo lit afiennm mm laidan and aedifiearr in. 
tun proprio moIo non h’eet quod alteri noeeai , 
In the case of a building for parda puritoscss, 
newly erected without tho ac^juiescenoc of tho 
owner of an adjacent building sit<\ a custom 
preventing such owner from so building os to 
interfere with the privacy of tho first new 
building would be unreasonalde and consequent- 
ly bod in law. Dut if such wJJacent owner, 
without protest or notice, allowed his neighbour 
to erect and consequently to incur experiflee in 
connection with a building for the nse of parda 
nanhin women, a custom preventing him from 
interfering with the privacy of such new build- 
ing would not, in India, bo unreaaonable. Go- 
KAL Prasad e. IUdho. 

M. L. U, 10 AU.d08 
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OV 8 T 0 Ji ^ oneluded , 

O.^Suit for we-emption — EcideMe^Dccneg 
tmfore'mg right,} In a suit for pre-emption 
baiod on custom, evidence of decrees passed iu 
faronr of snob a custom, in suits in which it was 
alleged and denied, is admissible evidence to 
prove its existence. The most satisfactory evi- 
dence of an enforcement of a custom is a. final 
docree based on the custom. Lai v. Fah h 

l 4 aly I. L. 11.6 Calc. 17l,distinguiHaed. dCnodottool- 
lah V. Mohinee Mohan Hit a ha, r> Ucv. Civ. k Cr. 
Bep. 290, Sfy‘o Churn v,OoodHi\ 3 Agra 138, and 
Jjtuhman Hat v. Akhar Khan<, I. L. K. 1 All, 440, 
referred to. Gukdayal Mal r. Jjjandu Mal. 

[I. L. R. 10 All. 585 


4;.--‘Salr--~-Exchangr Trade vsagr — Contract 
Art, 49, 77, 92, ICl. — Drlirrrg of rotton to 
Coftan prrsH — Tramt/rr of Property Art, h. 118 — 
OmixrMhip of rotton.} According to mercantile 
nsago in the cotton trade in Tuticorin, where a 
dealer delivers cotton to the owner of a cotton 
press, not in pursuance of any special contract, 
the property in the cotton vests in the owner of 
the cotton press who is bound to give the mer- 
chant in exchange cotton of like quantity and 
quality, llie transaction is not a sale, but an 
agreement for exchange Where, therefore, cotton 
thus delivered was accidentally destroyed by fire : 
J/rldf that the loss fell on the owner of tho 
press. VoLKAKT Bkotuers r. Vettivklu Na- 
DAN. 

11. h. E. 11 Had. 450 


DAMAGES. c.,!. 

1. Suits for Damages ... 1»I8 

(ii) Breach of Contract. ... 218 

(b) Torts. ... 249 

2. Measure and Assessment of 

Damages ... ... 249 

(<0 Breach of Contract. ... 249 

(^) Torts. ... ... 250 

Stc Aduim»tuati(»n Bond. 


[I L. R. 10 All. 29 
S(‘r Contract ^Bukach ok Contract. 

[1. L. R. 11 Bom 412 

See CoPYBiGUT. 

[I. L. R. 13 Bom. 358 
Sre Hindu Law -Marriaqr—Brtroth- 

AL. 

[1. L. R. 11 Bom. 412 
Injunction^Spkcial Casks— Ob- 

8TRUCTI0N TO lUOMTS OF PttO- 
PKRTY, 

fl. L. R. 16 Oalo. 252 
[1, L. R. 13 Bom. 252 

Seo Limitation Act, 1877, Art. S6. 

[I. L. R. II Bom, 133 


DAMAGES— 

See Limitation Act, 1877, Art. 49. 

[I. L. R. 11 Bom, 133 

Sec Limitation Act, 1877, Art. 116. 

[1. L. R. 11 All. 416 

(1) SUITS FOB DAMAGES. 

(a) Breach of Contract. 

1. — Contract for sale of immoveable property^ 
Breach of nveh contract — Danmges — Costs of 
Title to be wade by vendor, } On the 8th October 
1884, the defendant, who was executrix of one A/, 
contracted to sell to the plaintiff a house in Bombay 
for Ks. 5,351 ; the contract to be completed 
within two months. The plaintiff paid ]^. 600 as 
earnest-money at tho date of the contract, and the 
remainder of the purchase-money was to be paid 
oil the execution of the conveyance. In October, 
November, and December the plaintiff’s solicitors 
applied to the defendant for the title-deeds, in 
order that the conveyance might be prepared ; 
and on the Cth December the defendant throngh 
her solicitors replied that she was ready and wil- 
ling to execute the conveyanoe, but could not find 
tho title-deeds. Tho plaintiff’s solicitors then re- 
quested to bo furnished with an abstract of title, 
or a statement of the defendant’s title to the 
house, and then they would consider what could 
be done. No reply to this letter being received, 
they wrott! again on the 10th December 1884, 

I stating that the time for completing the contract 
had expired ; and giving formal notice that if 
tho defendant did not send the abstract or state- 
ment of title within two days, proceedings would 
be taken to compel specifio performance, and to 
rcoover damages. In reply to this letter, the de- 
fendant’s solicitors wrote on the 11th December 
1884, stating that the defendant had searched for 
the title-deeds, but hod been unable to find them, 
but that as soon as they were found they would 
be handed over. In the meantime, they were in- 
structed to state that the property was mortgaged 
to ..If (of whose will the defendant was executrix), 
and one K \ that K had agreed to convey tho pro- 
perty in question to tho defendant; and that 
tho deed of conveyance w’as being prepared. 
They further stated that, if tha plaintiff wished 
to accept a conveyance without the old title-deeds, 
tho defendant was willing to indemnify him 
against all claims to the property ; bat, if he was 
not prepared to do so, the defendant was willing 
to pay bock the earnest-money to him and to res- 
cind the contract. On the I3th Deomnber, 1884, 
tho plaintiff’s solicitors wrote that Uicy oonld not 
advise the plaintiff to take the mere oonveyanoe 
offered, but if the defendant would deposit the 
purchase-money in a Bank in the joint names of 
the plaintiff and defendant until the title-deeds 
were found, the plaintiff would oompleto the por- 
chase at once. They further stated that the 
plaintiff deolined to rescind the oontxact, and 
I would hold the defendant responsible for loss and 
• costs incurred by tho delay. Further correspond- 
ence ensued, a^ suit was filed on the 20th Feb* 
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DAMAGES— 

(1) SUITS FOR DAMAGBS-fo>k-7*«?^. 

(a) BREAon OP CovTnACJ:--^rimehtded. 

ranxy 1885, praying for specific performance and 
Bs. 600 damages, or that the defendant should pay 
to the plaintiff the sum of Ra. 2,500 damages, 
and refund the Rs. 500 camest-monoy. It sub- 
sequently transpired that the title-deeds wore 
with Kf the co-mortgagee, and tht‘y wore set 
forth in the defendant s alfidavit of documents 
filed in July 1885. The defendant, after tho suit 
was filed, sold the pro|>erty to one J ; and A' the 
co-mortgagee, joined in the conveyance to him. 
f/rld^ that the case was govornc^l by Fhiiuau v. 
Thornhill, 2 W. Bl. 1070, aud Bain v. Fotlhiyi'l 
7 Eng. k. Ir Ap. 258, and that the plaintiff could 
not recover damages for tho loss of his bargain. 
Tho defendant had offered to do all that lay in her 
power to carry out her contract, and the case of 
JBngell v. Fifrh, L. R. 4 Q. B, 059, did not apply 
PiTAMDEB SUNDABJI r. CaRSIHAI. 

[I. L. R, 11 Bom. 272 

(h) Torts, 

2. — Caitftr of Art ion — Suit for (himagoH roufud 
hy faUv xiafnnrnt of n'iinrsa in a /inif.j No ac'tiou 
will He against a witness for making a false state- 
ment in tho course of a judicial proceeding. 
Chidambaba V, Thibumani. 

[I. L R. 10 Mad. 87 

3. — Suit for rompennafion for irronpfnl xtiznro 
of cattle — Cattle 7'rti<pa».s Act ( I of \^1\ )^Juri.<‘ 
diction of Cicil Court.] A suit for coiniHmHatiou 
for wrongful seizure of cattle will lie in a Civil 
Court, the provisions of Art T of 1H71 being no 
bar to such a suit. A'omaz MoUah r. Ball Mohun 
Tagadgccr, 15 W. R. 279, approved of; Axhm 
V. Kalla Burzi, 2 C, L. 11.314, dissented from, 
Shuttkuohon Das Coomakv IIokna Showtal. 

[I L. R 10 Calc. 169 

(2) MEASURE AND AS.SESSMENT OF 

DAMAGES. 

(a) Breach op Contract. 

4. — Contract Act 73 and 74 — Intercut -Agrec^ 
ment to lend money --Damages rccorcrahlc hy lend- 
er for breach of such agreement .] The plaintiff, 
a money-lender, by a written agreement agreed 
to lend the defendant tho sum of Rs. 20,000 at 7^ 
per cent, per annum for three years on tho security 
of certain lands. From the evidence it appeared 
that the loan was to have been advanced on the 
let March 1887, and that the plaintiff's attorneys 
had prepared the necessary deeds, which were 
ready on that day for execution by the defend- 
ant. The plaintiff had on that day withdrawn 
Bs. 20,000 from his bankers, where it had been 
lying in deposit, bearing interest at 6 per rent, 
per annum^ and his munin took it to the attor- 
ney's offioe for payment to the defendant. The 
defendant, however, did not attend, and on the 
following day the mimey was paid in again to the 
pUiatUfi bankers at the same rate of interest 


DAMAGES— 

(2) MEASURE AND ASSFi4ftMENT OP 
DAM. AG ES— rofK’ luded, 

{a) Breach op Contract — coHrladed. 
as before. The do^sudant failt^d to take the lean, 
and tho plaintiff sued him for broach of the 
agreement. Ho claimed, as damages, interest on 
tho Ila, 20,(HKI at per cent, per annum for the 
three yeart^ for which under tho agreement the 
loan was to bo made : /Icld, that he was not 
entitltHl to interest for three years, but only to 
interest for such pt^rioti as might reasouably be 
required to fimi another borrower of the Its. 2U,tKK> 
at the rate of iutorest agrecnl upon between him 
and the defendauL. Tho t.k)urt aoeordingly award- 
ed him interest nt per C( fit. per a/tnnin, (i.e,^ 
tho difference betwoeu the banker’s rate of In- 
terest aud tho contract raHO, ou Us. 20.000 for 
four mouths, together with tho expense of pre* 
paring tho deeds reijuired for the pur{>ose of the 
loan. Datubhai Eduauim r. Abubakeb MoLK- 

DINA. 

LI< L. R. 12 Bom. 242 

(h) Touts. 

b.—Moreahtf projn rty — Non-existent moreahles 
— Contract to lan/gn after-aegnired chattels’- 
Complt t ton of asx/gnnient on property coming into 
ixtJitenee — 'I'ranxferer n'ith notice of hypothecation 
— Suit against transferee far damages for icrong- 
ful eonrersion.] Held ufxm principles of o<iuity, 
that a hypothecation of certain future indigo 
]>roduce was a valid contract to assign such pro- 
duce when it should come into existence ; and 
that the liypothecutiou b(‘came complete when 
the crop w'as grown aud the pro<Jueo rt^ixod ; 
and was enforcible against a transferee of such 
produce with notice of tho oblig(M)'s o(|uitable 
interest. Coll ye r v. Isaacs^ L. ll. 19 Ch. D, 842, 
and Jfolroyd v. Marshall, L. U. 10 H. L, 191, 
referre^l to : Held also, that such au interest 
would not avail against a transferee without 
notice Joseph v. Lgons, L. K. 15 Q B. D, 280, 
and H alias v. Rohinson, L R. 15 Q. B. D. 288, 
referred to. lu a suit against such a transferee 
with notice, who had sold the produce, for dama- 
ges for wrongful conversiou of tho security, 
Held that the measure of damages, under ordinary 
circumstances, and where a fair price had been 
obtained, would bo the amount which the defend- 
ant had realized by tho sale. M^ri Jjal y. 
Mozhar Jlossain, I L. R. 13 Calc. 202, referred to. 
Bansidhar r. Sant Lal. 

[I.L.B. 10 AU. 133 

dancing GIRLS- 

Sifc Co.vTJiAcT Act, s. 23— Illegal Con- 
tracts— Gkn K RALLY. 

[1. L. R. 13 Bom. 160 

DEATH, PRESUMPTION OF- 
Sec Evidence Act, s. 108. 

[1. L. R. 11 Bom. 433. 

Bet Cases under Hindu Law— Fee- 
sumption op Death. 
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DEBTOR AND ORBDITOB. 

l.^liVandufent prtferenoc^StM, 18 Elh, fl. 5 
•^TVantf/er of woperty hu innolrent in eowrider^ 
alum of dfht tarred by limitation — jPraud-^^ott^ 
tryance in trust for paynunit of creditors^ /Hndv 
uttdoWf duty if, to pay huthandis ereditors equally 
^Purehaser from Hindu undow — Contract AH 
JX H 1872, f«, 16, 17.] The English Statate 
13 Kill. 0 . 5, has not. as stich. any opera- 
tion in the mofossil of India, bat 4t embodies 
principles of general application on account of 
tleir essential equity. An tinoqual disposition of 
property by a person in insolvent circamstances, 
and known to be so by tho dis^ionoe, will be set 
aside if impeache<l by creditors, except where the 
transferee has simply prosseil a valid claim, or 
made a purchase in good faith. The plaintiff G 
obtained a decree against H on the .SOth Septem- 
ber 1878. M died in April 18711, leaving v1, a 
ohildless widow, him surviving. At his death, At 
was In insolvent circumstances. On the 7th June 
187U. A conveyed by a dce<i of sale (exhibit 118) 
the whole of his property, consisting of a hoase 
and a garden, to tho defendants, who were bis 
separat^i brothers, in consideration of two timo- 
barred debts due to them by her deeoasod husband. 
At the same time she executed in their favor a 
rent-note (exhibit Oil) by which she agreed to jiay 
them a nominal rout for her occupation of the 
house i but no rent was over claimed or paid. 
Ou the same day the defendants imssed an agree- 
ment, in writing (exhibit No. 114), to the widow, 
by which they undertook to sotUo the claims of 
the principal oroditors of M : but they never 
■otea upon this agreement, nor did they com- 
municate it to any of the croditors, and they 
admitted in their evidence that it did not form 
any part of the consideration for the sale-deed 
(exhibt 98). In 1881 the plaintiff O in execu- 
tion of his decree against M attached tho house 
conveyod by the sale-deed. The attachment was 
raised at the instance of the defendants, who 
claimed the house under the sale>de«d (exhibit 9H). 
Thereupon the plaintiff brought the present 
suit to establish his right to attach and sell the 
house as the property of his judgment-debtor 
in exeoution of his dooree. The defendants re- 
lied upon the deed of sale executed by tho widow 
fexhibit 98) : Jhld^ that the alleged sale to the 
defendants (exhibit 98) was not a real transaotion 
supported by good oonstderation, and must be set 
aside in so far as it interfere<l with the exeoution 
of the plaintiff*s deoreo. The transferees were 
not purohasers for money, or even creditors dili- 
gent in pressing an enforceabie right. They were 
members of the vendor's family, and the con- 
sideration they gave, consisted of old and barred 
claims Uiai could not be enforced. Payment of 
snob debts by a transfer of the insol von t's whole 
estate, to the diaappointment of creditors whose 
claims were not barred, was in itmdf a fraud. 
Being made to near relatives acquainted with the 
facts, it could not be regarded as a real and prao- 
tioal transaotion. Sola also, that the character 
ol the transseUon was not altered by the agree- 
ment (cEshibit 1U> of the defendants to settle 
the claims of its oxeditoa. That agreement was 


DEBTOR AND OREDITOR— 
not commnnloated to the creditors, and it oonld 
be suppresRed at any moment by the oonourrenoe 
of the parties to it. If that agreement was inde- 
pendent of the conveyance (exhibit 98) of idle 
property to the defendants, the latter had no con- 
mderation to support it, except merely the moral 
consideration to pay a barred debt, which could 
not prevail against the obligation to satisfy a 
decree about to be executed. If, on the other 
hand, the agreement (exhibit 114) was connected 
with the conveyance (exhibit 98), the exclusion 
of its terms fi'om that document and the secrecy 
observed about it stamped the transaotion with 
fraud, whether the transfer was real or only fraudu- 
lent. There was no honest trust for distribu- 
tion which could defeat the plaintiff’s execution, 
M might have preferred one creditor to another 
having an equal right, and the fact that the 
creditor was his brother did not make such a 
preference improper. But although M might 
have preferred one creditor to another, his widow 
could not do so. She took her husband’s estate 
a.s an aggregate, assets and debts together. She 
was in some degree a trustee, and at any rate 
under a legal obligation to pay her deceased hus- 
band’s debts, and to pay them as far as she could 
equally. She was not at liberty to deal capri- 
ciously with the estate which she could alienate 
at all only for special purposes indicated by tdm 
law. She ought not, in performing the duty cast 
upon her, to prefer one valid claim to another, 
08 her husband might have done. This advantage 
a creditor might have obtained from her husband 
by his diligence, but on her no pressure could be 
exercised, except through the estate which she 
was bound, pressure or no pressure, to distribute 
among the oroditors. A purchaser from a Hindu 
widow must see that she exercised her power oi 
sale strictly, or at least satisfy himself that a 
sufficient cause for alienation exists. If the de- 
fondants told tho widow that the claims, in ooh- 
sideration of which she made the conveyance to 
them, wore barred by limitiition, then clearly she 
bad joined with them in a scheme for depriving 
the judgment-creditors of their due. If tney did 
not tell her, they deceived her by their silence 
when, as near relatives getting an advantage, 
they were bound, iu dealing with an ignorant 
woman, to put hor iu possession of all the 
material facts— •Contract Act IX of 1872, as. IS 
and 17. IUnqilbhai Kalyavdab r. Vikatak 
ViBUSU. 

[1. L. B, 11 Bom. eae 

HL-^JPraudulent conteyanee^Oift in fraud of 
rrtditor$^SuUequont sale by oroditors in ema- 
eutioH of suoJetUmatirr of y\ft^Purokaso a% osse* 
euthm^salefor iHodtyuato prieo by moans offraud^ 
In June 1875, .<1 being in pecuniary diffioaltlee 
executed a deed of gift of aU his pioperfy hi fa- 
vour of his wife and minor eona, the plaintiffs, 
/f, one of his then existing oreditota, anbeegnwi^ 
jy obtained a decree against him, and hi exe- 
cution sold part of the said prcHperfy. Aatha 
sale the first defendant by meana ol falaa 
repxeaentililQa beoame the giiTfihamf at an in 
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DEBTOR AND OHSDlTOR-r<»iiMii#><f. 
adeqaate price. In Jaly 1879, A applied to 
have the sale let aeide, on the ground of the 
fraud of the firet defendant, but hie application 
waa rejected. In 1884 the plaintiffs by their 
next friend sued to eet aside the sale, contend* 
ing that at the date of B'tt decree the property 
was theirs by virtue of the docMl of gift of June 
1875^ and further that the sale was void by rea* 
son of the defendant's fraud : rejecting 

the plaintiffs' claim, that the plaintiffs coiil^ 
not be allowed to set up their deed of gift as 
against the proceedings in execution under which 
the defendant acquired his title as purchaser. 
That gift was mi^e to them by A when ho 
was in pecuniary difficulties, and indudtHl all 
A*t property It was. therefore, voi<l as against 
his then existing creditors, of whom H was one 
Ji was, therefore, entitletl to soil the property 
in execution of his decree. II()UMUs.tkk: r 
COWASJJ. 

[I. L. R. 13 Bom. 207 


Q.'-^Sah to creditor for old dcht and /tno ad- 
ranee on debtor ' h hankruptey — Intent to delay 
and defeat errditorj<--~Jion(lfd(* of pvrehaxer^ 
Fraudulent prt ft renet — Stahtte 13 IJliz, e, r> ] 
On the 27th February the firm of liaiich- 

hod Jamna, a family firm, was on the point 
of failing being heavily indebt ( h 1. On that day, 
the managing meinb<'r of the firm executed four 
sale-deeds, comprising all the property of the 
firm, in favour of four different crcslitors of 
the firm, of whom the plaintiff was one. The 
deed executed in favour of the plaintiff was 
in consideration of a then existing long.stnnding 
debt and a fresh advance of Ha. 3,4o<) made by 
him to the firm. The next day the firm stopped 
payment. The defendant was one of the cre- 
ditors of the firm, and sought to attach and sell 
the property conveyed to the plaintiff in execu- 
tion of a decree which the defendant lia<J ob- 
taine^l against the firm. The plaintiff’s ohjoction 
to the attachment by the defendant having biKin 
disallowed, he brought the present suit against 
the defendant, to establish his right to the pro- 
perty attached under bis sale-ue(Kl. The defend- 
ant contended (infer alia) that the sale to the 
plaintiff, having been effected in order to deday 
and defeat the creditors and to give undue 
preference to the plaintiff, was void : JMd, on 
the evidence, that the sale to the plaintiff was, 
on the part of the plaintiff at least, a hond-fule 
sale in consideration of a debt still due, and for 
payment of which the plaintiff had been press- 
ing, and Bs. 3,400 in cash; and that there were 
no oircorostances in the case which showed that 
the plaintiff in entering into it was a party 
to any scheme to delay the general body of the 
creditors. That being the case, the sale was not 
Impeachable at the instance of the defendant; 
al&ough, having regard to the fact of its having 
bem negotiated on the eve of the failure of the 
firm, it might poesibly be regarded as a sale by 
the plaintiff obtained an unfair preference, 
and as much pexhi^^ be impeachable at the suit 


DEBTOR AND OREDITOR>r«Nr{«A^. 

of tho whole boily of orcUtor*. In re Jotumm \ 
(Mdfn V. GilUm, L. 11. 20 Ch. D, Bg9, teferred 
to and followed. Motihl Ravichaud r. Utam 
Jaoivandas. 

« [1. Xd. R. 13 Bom. 434 

^.^Arranyement hettreen firm and itx errditorx^ 
(Feing iime-^Mortyagv ieenrity,^ A firm in 
difficulties taveouted a mortgage, securing debts 
due to croflitors uaminl in tho deed, it being 
understood that all the crc<litors should refrain 
from suing the firm until tho expiration of a 
certain jmriod- Notwithstanding this, two credit- 
ors named in tho deed immediately sued for 
theirs debts, and obtained decrees. Other credit- 
ors narntnl in tho deed afterwards bringing 
the pre.scnt suit to enfoico their rights under 
the mortgage, it appeal (u! that the intention 
and agreement was Una the deed should not 
take elffHJt. unless all Uk' crcslitors came in and 
were Ixmnd by it: Held, that the suit* above- 
mentioned having Ihhui brought before tho expira- 
tion of the periixl agreed uiK>n, 'the oonsidera- 
tiou for the mortgaige !ia4l failed, and the credit- 
ors could not sue tin* firm on the mortgage ‘deed, 
Ajudhia Fkahau V , tiimi Gopal. 

• [I. L. R. 9 All. 330 

5 . — Time feed for payment of debt -^Intention 
of part t OH . ) The term fixed for payment of a debt 
should l>e presumed to be a protection only for 
the delitor till u contrary intention is shown. 
liHACW \T Dah r. Pausiiai> 

[I. L. R. 10 AIL 002 
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Powers in Various CASEg— S pe- 
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fl. L. H. 13 Bom 648 

See Grant— Construction op Orante. 

[I. L. R 12 Bom. 80 
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Adversr Possession, 
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DECLARATORY DEOREB, SUIT FOR- 

continued. 

See Plaint— AMBWDME irr of Plaint. 

, [I. L. R. 13 Bom. 648 

See Valuation of Bnits— Suits. 

[I. L.R. 12 Mad. 223 

(1) EEQtriSimS FOR EXISTENCE OF RIGHT. 

X,-^SpeclJie Jltiicf Art e. 42 —CWac* 

4 ^iu^ntitllUrUrf\. Per cor. -TheroBtrictions impoBwl 
undt^m 4*2 oi the Spi^oiflc Relief Act rauRt bii held 
to refer to the oonseqiiential relief propiirly obtain- 
oble by the plaintiff wn nj^ainst the defeudunte in 
the unit and not to l)e extended to the caHo of all 
third parti<«* who may poRsibly eupport Rome of 
the contentiouH of tho defondants. Sujiuamanyan 
V, PAUAJtfAHVVAUAN. 

[I. L. R. 11 Mad. lie 

2 — Spreifir Prluf Art, n, Amendment of 
plaint Suit to declare alienation hi/ J/indu ividoio 
inralid - Death of nudoto pendimj appeal hi/ plain- 
t iff-- It if/ht of appellant to proreed with appeal— 
Plaint not to hr awrndrd hi/ claim for poxunotion.] 
The provlao t«i r. 4*2 of the Specillo Relief Act that 
** no Court shall paHS a declaratory decrc'c where 
tho plaintiff, boinjf ablts to seek further relief 
than a more declaration of title, omits to do 
ao '* rofers to the position of plaintiff at the date 
of Ruit. Where a suit war brought for a declara- 
tion that certain nlienationR of land made by a 
Hindu widow to the defendantR wore not binding 
on plaintiff, her reversionary heir, and pending 
appeal by tho plaintiff, the widow died : J/eld, (1), 
that the plaintiff was cntitlixi to proceed with his 
appeal ; (2), that plaintiff could not be permitted to 
amend his plaint and claim possession Govinda 
V. PCBUMUEVI. 

[1. L. R. 12 Mad. 136 

(2) SUITS CONCERNING DOCUMENTS. 

3. — ( aH*e ofaetioH --Suit torauiwl patta.'] Plain- 
tiff sued in a Civil Court to caucel a patta which 
he alleged was incorrect and fraudulently antedat- 
ed by the defendant with a view to prevent plain- 
tiff from taking steps to cancel it in a revenue 
Court ; a copy of the jiatta had b4>cn affixed to 
plaintiff's house : Held, that the plaintiff had no 
cause of action cognizable by a Civil Court. 
Nuudin c- Alavudin. 

[l.L. R 12 Mad. 134 

4. — Hadra* Jtrnt Iteroreey Act ( 177/ of 1865)-- 
^*7 in Citii Court to enforce fJoekan</e of jpatta 
and mnehalka — Civil Procedure Codt% «. 53 — 
Amendment of plaint ] A suit in the Court of a 
district Hnnsiff to enforro acceptance of a patta 
and execution of a muohalka by defendant in re- 
spect of a holding in a village to which plaintiff 
claimed title, was dismisRed as not being main- 
tainable : lietdf that the suit idionld not have 
been dismiseed, but the plaint should have been 
amended by the addition of a prayer for a deolara- 
tioa of the plainUffs title : and that the Court then 


DECLARATORY DECREE, SUIT POE— 

continued. 

(2) SUITS CONCERNING DOCUMENTS— 

concluded, 

would have had jurisdiction to grant, by way of 
consequential relief, the relief originally Bought. 
NaRABIMMA V, SURYANARAYANA. 

[I. L. R. 12 Mad. 481 

t.3) REMOVAL OF LIEN OR ATTACHMENT. 

5. — AxHit/muent of interest of pi dgmenUdebtor in 
xiirpliiM proeeedu of sale— Attachment by creditor of 
judf/mcni-dehiov— Suit for declaration of assignees 
title — (Ivil Proerdure Code, s, 266 (k) — Contingent 
iuirrrst,\ In execution of a decree in a District 
MuiiHiff’s Court, certain property having been sold, 
a balance, after Hatisfyiug the decree, remained in 
favor of the judgment-debtor X. After the date of 
sale, but before the whole of the purchase money 
hajl been paid into Court, A' applied to the Court 
by petition, praying that the amount due to him 
might be paid to ^1, to whom, he alleged, he had 
aNMignod it. Before any order was made on this 
jK'tition, //, C, J) and K in execution of separate 
decrees against .V attached the Rum in Court. The 
district Mutisiff ordered that B, G. 1) and E should 
be jwifl biiforc .1, ji brought a suit against i?, C, 
I) and K in another District Munsiff's Court for a 
declaration that he was entitled to the money and 
to Ret aside the said order. The Muusiff sot aside 
the order and declared the plaintiff to be entitled 
to the amount. ( , D and A’ appealed against 
this decree, an<] tho District Court passed a decree 
dismissing A*s suit : Jlrld, on second appeal by 
that ho was entitled to a dtioree, declaring his title 
to the amount claimed. Chathu v. Kcnhamkd. 

[I. L. R. 11 Mad. 280 
(1) REVERSIONERS. 

0. — Joinder of plaintiffs — Suit hu daughter and 
daughter's son against widow to drelare alienations 
invalid.] The palayam of C was granted dur- 
ing the Mahomedan rule to a Hindu on service 
tenure, the condition being that the grantee 
should maiutain a body of police for the service 
of tho paramount {H)wer. This palayam was not 
brought under permanent settlement under the 
provisions of Reg. XXV of 1802. The last 
male holder died in 1860 leaving him surviving 
a widow A’ and a daughter In 1865 the Gov- 
ernment discontinued the service and, in lieu 
thereof and of the reversionary interest of the 
Crown, imposed a quit-rent, and an inam patta 
was issued to AT by the inam Commissioner by 
which her title to the estate was acknowledged 
by the Government of Madras and the estate was 
confirmed to her as her absolute property subject 
to the quit rent In 1882 ^ and her minor son 
sued K and others to whom K had alienated 
portions of the estate, for a declaration that they 
were the reversionary heirs of K and that the 
alienationB made by K were good only during 
the lifetime of K, The District Judge held Uiat 
there being no obUoiion hetwocn C and the 
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DECLARATORY DECREE, SUIT FOR- 

(4) RfiVEBSION BBS— roAf iniM'A 

defendmnts, A wms not entitled to join in the 
suit : Held that A was entitled to join C as oo> 
plaintiff. Narayana v. CHENOALAUiif a. 

[I. L. R. 10 Had. 1 


feiJUt Relief Aety e. 42 — Suii hy re- 
f (f Hindu tridou\] The plaint) ffi«, uncle ‘s 
sons of R, a deceased Hindu, brought a snit 
as reversioners of U for a declaration that cer- 
tain alicuations made by i/. the widow of i/, 
were not binding beyond the lifetitno of M. The 
District Judge hold on the Htn*ngth of (rn rnutN 
Singh V. Wahnri ImU Singh ^ 1. L II. .S (.’ale. 12, 
that the suit w'onld not lie under s 12 of the 
Specific Relief Act : Held that the suit would 
lie. Qakoayya v. Maiialaksiimi. 

[I. L. R. 10 Had. 00 

S,^Suit hy renreionvr to Cidahlhh his tith to 
property sold in rrrention of derroe ohtuiuod 
agaiiift a rvidoje as rrpn serifativr of hr r dtrtosed j 
hunband'e estate-^ Fraud — Collusion— -Jtifjht of re- \ 
versioner to posstssion J The plaintiff, as the • 
nearest heir of one C /’who died intestate in j 
1873, sued to set aside a sale of certain iinmove- j 
able property belonging to the testate of tin* de- | 
ceased, W'hich hod Ixten sold on the .'Ird Novem- > 
ber 187fi, in execution of a money decree obtaiix'd I 
by the defendant */ against 7/ r the widow of O 7\ 
h V hod marrievi a .vecoud time in 1H7(», and j 
her second hnsband was the brother of the pur- j 
chaser at the execution sale. The plaintiff allcg- I 
ed that the decree had been fraudulently and col- j 
lusively obtained on a bond in O Ts name, which 
had been forged by J The suit was brought on 
the 28th January 1878, and the plaintiff praycsl 
that the sale might bo cancelled, having been 
made in order to defeat bis rights ; that he might 
be declared the heir of ; and that possesHiou 
of the property, with mesne profits, might bo 
awurded to him : Ueldy on the evidence, that 
the snit against R V was collusive, and 
that the sale in exeentfon was in fraud of the 
plaintiff's right. He was therefore entitled to 
a decree declaring that he was not bound by the 
sale of the 3rd November 187r>, in the suit 
brought by J against B V as representative of 
herdeceasM hnsband O T. Whether the plaintiff 
was entitled also to immediate possession of the 
property in the snit. depended on the question 
whether B V* life-estate was defeasible on her 
re-marriage. She belonged to a caste in which 
re-marriage was permitted. The following issue 
was acooidittgly sent to the lower Court for trial : 

Whether, by we usage of the country, the rights 
and interest 9 of B V by inheritance in her de- 
ceased husband’s property, the subject of this 
anit, eeas e d and determined on re-marriage in 
1876 as if the had then died." Farbkh Ranchor 
Bai Varhat. 

[I. la R- 11 Bom, 119 


DECLARATORY DECREE, SUIT FOR- 

coHtinui'du 

(4) REVERSIONERS— coiclsifcJ. 

9*--^ Alienation hy widow to hor married > 
frr-^Aet 1 of 18f7 {Speeife Relief 48.1 

The effect of a gift by a Hindu widow of her de- 
ceased husband’s estate to her daughter is merely 
I to accelerate the latter’s succossion and put ber 
by autici(iKtion in passession of her life-estate, 
and therefore affords no cause of action to a re- 
vorsioner to maiutaiu a declaratory suit im- 
pcaching the gift. Prr Hahmood, J., that in 
I the exercise of the discTt^bion altowod to the Court 
by 8. 12 of the Spoeifio Relief Act, a’ declaratory 
decree should he refusoil to the plaintiff in such 
a case, wIk.to the donee was a married woman 
and capahin of bearing a son, who would,bo the 
next reviTKioner to the hill owuershipof theeetate 
I of the donor's <bH?ejvHad husband. Jndar Knar v. 
j Lalln J*ramd Siugh, I. h. 11, 1 All. r»:i2, and f/tihar 
j S//tf/h V. Rafirr Foontn/Vy 1 Agra 234, referred to. 

' llHUJ'Aii Ram r. L.ichma Kuau. 

(I. L. B. 11 All. 253 


(5) DECLARATION OF TITLR 
10 >^Spreijio Rfliif Art (/ of 1H77), m. 42— 
Ohsfrncf ion to alUyrd Inyhteay—i riminul JVccc- 
duro Code, Art X of IHH2, ss. 133, 1.37 — Partin,] 
An owner of land has a right to bring a snit 
under s 42 of the Specific Ihdief Act against any 
one of the public who formally edaimsto ustisuch 
land.H as a jmhlie rotnl, and who thereby has 
endangered th(‘ title of the owner. To such a 
suit it is unneccMsary to make the Bi>cr©tary of 
State a party. Such a suit ih not barred by an 
order of a (’riminal Court under s. 1.37 of the 
Criminal rrocedure Co<lo. Khodahujr Mtindul v. 
Monghif M unduly I. L, U. 14 Calc, GO, ovorrnled. 
Chum Lall Ham Kihjien Sauu. 

fl. L. R. 15 Calo.460 

11 .— in execution of decree of property not he* 
longing to judgment-debtor — Righ t of owner to bring 
suit to establish title atul not wait for ditpoisemion,] 
— In execution of a dcx;ree on a mortage certain 
property w'oh sold which the plaintiff m thin suit 
clatined as his own under a sale to himself by the 
sons of the judgment-debtor. He applitsl to the 
Court to have the sale set aside, hut failing in his 
application be sued both the d<K}r<;e-holdor and 
the auction-purchaser for a declaration of his 
title to the profMjrty in question. The Assistant 
Judge hold on appeal that the suit was not main- 
tainable on the grounds that a separate suit oonldi 
not be brought, as the question of title was one 
for decision in the execution proceedings, and 
that even if the point could be raised In a sepa- 
rate suit, the present suit was premature, os the 
plaintiff should have waited ttU ho was dispossess- 
ed by tbeanction-porchaser . Held, that the suit 
was not premature. A person, whose property is 
sold in execution of a decree against a thira poir^, 
is not bound to wait till he is dispo s s essed 1^ the 
auction-purchaser As soon as his title is d^ed, 

9 


Wm d. 



m ) DmBST OP CASHS. ( 260 } 


DECUISATOHT DEOBEEi SUIT FOR- 


(C) DEOIiABATION OP TlTLE^onaluded. 
be ie entitled to bring his anit. Bhivrah Chikta- 
VAIf JiTir. ^ 

[1. L. R. 13 Bom. 84 


(0) EERT AND ENHANCEMENT OP RENT. 

t2.'^Dfclaratory Further relief *' — 

Arrmre of rent^Speoifu' Relit f Act {Aet J of 
1E61 ), «. 42.] In a anit for a declaratory deoroe in 
reipeot of plaintifTe right to certain land where 
it appeared that rout waa due to the plaintiff in 
reapect of each land, if his oane were a true one, 
and where anoh rent was not claimed: Jleld, 
that the farther relief" referred to in the 
provifio to a. 42 of the Specific Relief Act is fur- 
ther relief in relation to the legal character or 
right aa to any propi)rty which any person ie on- 
titled to, and whose title to ench character or 
right any person denies or is interested in deny- 
ing/* and dooi not iuolude a claim fur arrears of 
rent. Fakir Cuand Audhikaui r. Anunda 
CUUNPKR RuUTTAOUARJI. 

[1. L. R. 14 Oalo. 566 
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See Civil Procedure Code, b, 267. 

[I. L. R. 12 Had. 121 
Amendment of— 

•See Uhitatwm Act, 1877, Art. 178, 

[1. L. R. 9 AU. 864 

•*» Alignment of— 

CasRa ukdrr Civil Procidore 
R, 1881, s. 882. 

Fom of— 


[X. U E to Had. 375 


DEOItEE^eontlnued, 

, Payable by Instalments— 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 15 Oalo. 502 

See Dekkan Agriculturists Belief 
Act (XVII op 1879,) s. 20. 

[I. L. R. 12 Bom. 826 

, Satisfaction of- 

Sec Cases under Civil Proobdube 
Code, 1882, ss. 257, 258. 

See Penal Code, s. 210. 

[I. L. R. 16 Calc. 126 

[1. L. R. 10 Bom. 288 

(1) FORM OF DECREE. 

( a ) General Cases. 

1 — Decree fur larger amount than that claimed- 
—^('onxrnt of jKirtit\H-~^(\nnpronii}(e of unit atcard» 
ing plainti f wore than amount claimed — Ereeu- 
tion of decree limited to amount claimed — Suit for 
larger amount awarded in compromiHc,'] By con- 
sent of parties and the leave of the Court a suit 
may be amended to cover an increased claim, and 
there is nothing in the law which prevents the 
parties to a suit enlarging by consent or compro- 
mise the original claim, and getting or allowing a 
decree for a greater amount of money or land l^au 
that originally asked for. Mouiballah v. Imami. 

[I. L. R. 9 All. 229 

(6) Bill op Exchange. 

2. — Suit on Rill of E^e hanger Civil Procedure 

CiHie Act (XlVtf 1882), 632, Eeyotiablo 

IrntrumcnUAet (A" A” IV e/'1881), 35.] A plaintiff 

suing on a bill of exchange the drawer, acceptor, 
and endorser, where the endorsement has l^en 
made before maturity and w'ithout restriction, is 
entitled to a decree against all three defendants ; 
a decree containing a condition exempting the 
endomer from liability until the plaintiff hf^ i 
exhausted his remedies against the drawer and 
acceptor is therefore illegal. Bank op Bengal 
v. Kautick Cuundkr Rov. 

[X. L. R. 16 Oala 804 
(r) Mortgage, 

3. — Firtt and tteeond mortgage — Second mort- 

gagee not made party to suit by fret mortgagee for 
$ale of mortgaged property-— Tmnsfer of property 
Act {IV of 1882), t. 85 — Certain im- 

moveable property was mortgaged in 1865 to iSf, in 
1871 to G, and in 1873 again to AT. In 1883 the 
property was purohasod by if, the representative 
of O, in execution of a deoree obtained in 1877 
by & in a suit for sale brought by him upon the 
mortgage of 1871. To this suit and decree the 
mortcRg^ under the deeds of 1866 and 1878 was 
notap^y. In 1885, if sued the re ptmen a H vea 
of if for redemption of the mortgage of 1865. 



( ) 


Diaarr of casbb. 


( m ) 


DiEOWBtE-^oHtinHed, 

(]) FOEM OF 

(r) MoBTaAOB— 

Ooa of the defendeotR pleaded that or ho woe a 
paiioe inoambraocer in the property in euit at 
the time of the plaintiff's suit a^aiiiHt the inert- 
UTOffors in 1877, ho ouj^ht to have been made a party 
lo that suit, and thus afforded ** an opiKtrtunity 
of protecting his rights by payment of the mort- 
gagO'-money/’ He did not in the Court below 
ask in express terms to be allowed to rudt^m 
the plaintiff's mortgage, but he diil so in appeal 
to the High Court : lirld, with reference to the 
terms of s- 85 of the Transfer of ProjHjrty Act, 
that inasmuch as the defendant was in pcastission 
of the mortgaged property at the time of the suit 
of 1877, and his mortgage was a registered in- 
strument, it must bo presumed that the plaintiff 
had notice of its existence and should therefore 
have made him a [larty ; and that, undi.T the 
circumstances be should bo placed in the same 
position os he a*oald have held if the decree of 
1877 had never been passed : Iff'ld also that, al- 
though it would have been more regular had the 
defendant in the Coart lielow asked iu ezpn‘M <4 
terms to be allowed to redeem the plaiutiff's mort- 
gage and brought into Court what he al!egc<i to 
be due thereunder, or expressed hin willingnesH 
to pay such amount as might be found to be due i 
on taking accounts, yet, the defendant having 
pleaded that ho ought to have brnm afforded au 
opportunity of protecting his rights Vy payment 
of the prior mortgage-money. th(* Court should 
not be too teohnic^ in such a matter, where the 
defendant had the undoubted right now asHortod 
by him, and where the result of not recognizing 
such right would be to extinguish his security. 
The Court therefore passed an order declaring 
the defendant entitled to retain possession of the 
property in suit, if within ninety days he paid 
into Court the amount of the plaiutiffs mortgage- 
debt, with interest, otherwise the lower Court’s 
decree for redemption on payment of the amfmiit 
due ou the mortgage of 1 805 would stand. Mu- 
hahmao Sami-ux-din V. Man Singh. 

[1. L. R. 9 All 126 

4»^Trang/gi* of Property Art (/r/y‘1882) 
s#,l, 67, 86— 89— f7>»/7*»/cfiiwry mortgage, dated 
tOth April 1882 nu'd on in 1884,3 fil©d 

in 1884 on a nsufrnctuary mortgage, dateil 2()th 
April 1882, a decree was passed for the payment 
of the mortgage money, or iu default for the sale 
of the mortgage property : Held, ( eemUe under 
the Transfer of F^operty Act) that the decree for 
sale wss the right decree. Venkatasami r, 
Subeamaitta. 

[1. L. R. 11 Mad. 88 

5 — Omsfraefiafi of mortgage bond — LxahilUy 
of propariy other than that mortgage<l Under a 
laortgage Vmd, a mortgagor stipulated that, if 
the money advsnoed should not be repaid at a 
fixed date, the mortgaged property might be sold ; 
and thaA it the property were sold for arrears of 


DBORSE«*reHf isNrd, 

(1) FORM OF DBCRBE-caseisiwif. 

* (t*) Mortgage — roneludrd* 

Qovemment revenue or for other canses, Uu 
mortgagee might* in such cases, recover thi 
money advano^ by execution against the persos 
or other pn>perty of the mortgagor : Held, no sa}< 
haviug taken place under the second stipulation 
that the mortgagee could only obtain a deore< 
against the mortgaged pro|>crtics. Xarotam Dat(. 
V. Sheoparyueh Singh, 1. L. U. 10 Calo. 740, re 
ferreil to. Bunbeedhub r Sujaat Au. 

LI. L. R. 16 Oalo 54C 

(d) NONflUIT. 

0 . — Suit diMmieeed an brought irifh liberty ft 
bring a f re/th snit — Civil Proeedure f Wr, /r, 37.1.' 
Where a snii for enforcement of hyputhecatio 
against immoveable property was dismissed “ ir 
the f<»rm in which it was brought,** and ** with 
permission to bring a fresh suit,'* on the grounc 
that the plaintiff, by purchasing a part, had pu 
it out of his power to sue for relief against the 
whole, of the hyi>oUiecatod property : Held that 
the decree being iu effect one of nonsuit, which 
no Court iu ludia had power to make, and not 
being made under h. 37.1 of the Civil Procedure 
Code, and th(‘ plaint not having been returned or 
rejeotCKl under Obap. V of the Cwle, the deci- 
sion must be set ivsido. U^otjion v. y’he Ootleetor 
of Piijiiltahye, J.'i B. h. It. P. C. 48; 13 Moore’s 
I. A, ioo aud Kudrat v. Dinu, I. L. 9 All. 155, 
referred to. Banwaiu Das ?*. Muhammad Mah- 

HI AT. 

[I. L. R. 9 All. 090 

(r) PAnTITION. 

y,^Talithdnri rMtate-^Preree of Privy fWaci/.l 
In a suit, comroenecu in 1 865 by a member of 
a joint family for the declaration of his rights in 
a talukdari estate, partition not Injiug claimed, 
the order of Her Majesty in Council (1870) direct- 
ed that the talukdar should cause an<l allow 
the villages forming the talukdari estate and 
the procecils thereof to be managed aud applied 
acoordiug to the trust doclarrMl in favour of the 
family. The plaintiff in that suit afterwanis 
obtained entry of his name as a co-sharer in 
the villages in the register kept under Act XVJI 
of 187C, 8. 56 ; and then brought the first of 
the present suits for bis share ujKm partition, 
both in that estate as it stood in 1865, and also 
with the addition of villages since acquired out 
of profits, claiming an account against the talnk- 
dar The latter allege<l, among other defences, 
that Uic talukdari estate was impartible, mad 
brought a cross suit to establish this, and also 
that it was held by him aosardiog to the nOa 
of primogeniture, the right of other membats 
of the family being only to the profits : HM 
that, in reganl to the order of Her Majesty 
ftl,ovc xnenUoned, which was applicable to an 
esuto held subject to tbe law of tbe Mitakshara, 
the talukdari estate could not be declared to be 
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( 264 ) 


VEORSE^^t^nui^d, 

(I) FORM OF DEORE® 

(t*) ?Anrrno}i^fioneludf d. 

impartible ; aleo that a declaration in the Judicial 
OomtniMoner’a decree that a member of the family 
entitled to a ahare upon partition ehould hold it 
M an under-proprietor under tbo talokdar could 
not be allowed to Btaud. Pikthi Pal v. Jowahiu 
Srnou. • 

ri. L, R. 14 Oalo. 493 
[L. R. 14 I. A. 37 
8tr Shankar Bakpft r. Hardko Baksh. 

[I. L. R. 16 Calo, 397 
[L. R. 16 I. A. 71 

(/) POBREfWION. 

for •under mohnrrari 

le(iM'-^(\)ndithn UH to paijmvnt of After 

the Halo of a ahare in an oatate undijr the pro- 
vlalona of Act XI of 185U, a suit waft brought to 
eatabliflh a niokurrnri leaHO, na an incumbrance 
under n. C4, upon the share in the bauds of the 
purohaaer. llio mokurrari lease having been 
oatablished as to so much only of tbo lands os 
were covered by the title proved, the docroc 
below, although no question of apportionment 
had been raised, was conditional that the whole 
rent reserved should be paid : IJHd, that this 
conditiou should have been omitted, the amount 
of rent being detorininablo by a future prooood- 
iug if nooossary. Imajmuandi Bkoum r. Kam- 
tKSWAKi PAR|?ilAD. 

[I. L, R. 14 Oalo. 109 
[L. R. 13 I. A. 160 

(2) COXSTRTTCnON OF DBCBEK 

(a) Qenxsal Oabeh. 

9 , — prereo hotr construed for purposes of 
ejvcMfioa,] A dooroo cauuot be extended in exo* 
oution beyond the real meaning of its terms. 
Bupan V, Ramchamora Biujrjoaya, 

[X. L, R, 11 Bom. 537 

10. — fif elaim m the deeree of Appeal 
Ctmrt not a part of deeree--‘C *ril Proeetfurr Code 
(Art XfV of 1883), s*. m and 687— .] 
On a aeoond appeal the High Court decreed the 
plaintiff *a claim with costs throughout ; but the 
claim, as stated in the paper book of appeal, 
differed from the claim as it had been stated in 
the plaint: Ifetd, that tbo decree was to be 
understood as referring to the claim as stated in 
the plaint, and not as described iu the paper book. 
Seotioni 679 and 687 of the Civil Procedure Cod© 
(Act XIV of 1882) do not require the clidm to be 
■tated in the decree, so as to make such statement 
a part of the decree itself, Soudk Bhrikivasapa 
r. XRIgHKAPA aXODr 


DROItER^continuod, 

(2) CONSTUUCTION OP "DEOKEE^otUinved, 
(a) General Cases ^ojicluded, 

11. — Decree npecifying a certain time for eweou* 
tio)i — Cofiitruofhfn-— Condition precedent^Limit* 
at ion."] The plaintiff obtained a decree on the 
2Cth July 1882, which directed that he should 
give the defendant possession of certain parcels 
of land at the end of next Margashireha (i.e., 9th 
January 1883), and that, on his doing so, the 
defendant should remove certain hedges and 
sheds, and restore the land in suit to the plaintiff. 
On the 9th December 1885, the plaintiff applied 
to execute the decree. The defendant resisted 
the application as being time-barred. He oon- 
bmded that the plaintiff having failed to deliver 
up the land in his possession within the time 
specified in the decree, he had lost his right to 
execute the decree : Jlchl^ that the application 
was not time- barred. The specification of the 
end of Margaidursha had merely the effect of 
}> 08 tpuuiug the operation of the decree till that 
time, and the plaimiff had throe years from that 
date within which ho might seek execution. The 
mention of a term when a particular right is to 
become oufoTOcable, is not a condition precedent, 
whether the ouforcement be otherwise subject to 
acouditionor not. Nauayan Chitko Juvekar 
r. VlTllUL PaRBHOTAM. 

[1. L. R. 12 Bom. 23 


(hj Buildinob, Erection or Removal op. 

12. — f>Hi1 for removal rf ohstruction — Decree for 
plaintiff gnalified hy declaring that parties retain 
rights exercised prior to vbstruetUmA In a suit for 
tbo removal of a building which the defendants 
had erected and which was an obstruction to the 
plaintiffs' right to use a courtyard adjoining their 
residences, it appeared that the land on which 
the buildiug stood did not belong to either party, 
but that all the inhabitants of the niohuUa had 
from time immemorial exercised a right of way 
over it to and from their houses. It also appear^ 
that on a part of the same land, there had for- 
merly stood a thatched building used as a ** sitting 
place’* by the residents of the tnohvlla. The 
lower Appellate Court, while decreeing the claim, 
observeiC that the defendauta. if they liked, could 
coustruct aud use a shed according to the old 
state of things" and '‘without offering obstrno- 
tion to" the right of the plaintiffs to use it as a 
sitting place when necessary : " Held that this 
was not a declaration of a right iu the defendanto 
to build, but merely a statement that the decree 
would not operate as an iuterferenoe with the 
rights of the parties to have a similar thatched 
building set up as had existed in former times, 
(Official Truster of Bengal v. Xrishma Chunder 
Mozoomdar, I. L. R 13 Calc. 239 ; I. L. B. 12 1.A. 166 
distinguished. Fatehtab Khan v. HvHAliJtAD 
Ytrsupp. Muhammad Ycsupp r. Patxbyab 
Khan. 


[I, L. R, 11 Bom. 177 


rL la B. 9 AIL 494 
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BEOREE^ofie inued, 

(2) CONSTEUCTION OF 

(r) Costs. 

13. — Ejrt'cvtion of — Derrer on Mort» 

ge^ge Dond — Coft* against jadgmont-dehtors per- 
»onallg.'\ Certaia plaiutifFtf wore the holdere of 
the following decree obtained on a mortage bond : 

It is ordered that the defendante ehall pay to 
thd plaintiffs the sum of Its. 2,r)5(> and oo^ts 
Ra. 312« total Its. 2,802, within two months from 
the date of the signing of the decree ; iuterest 
will run on the said amount at the rate of G per 
cent, per annum up to realization. If the de- 
fendants do not pay tho amount within the time 
prescribed, they will lose their right of re<leem- 
ing the property mortgageil. and poesoBMon there- 
of wdll be given to the plaintiffn.” On the judg- 
ment-debtors making default, tho decree-hold,!rs 
applied for execution ; tho Sulmrdinato Judge 
directed execution to isfluc, hut held that execu- 
tion could not bo hati for oobIh under tlic terms 
of the decree ; and this order was upheld by the 
District Judge on appeal : Ih hi, that the? diHjnte- 
holders were entitled to their costs of the suit 
from the judgment-debtorK personally, or from 
propertios belonging to the judgment-debtors 
other than those mortgaged UuxNiihst u Seix 
r. JuBODa. { 

[I. L. R. 14 Calo. 185 | 

14, — on Morigoge^Dcorvo for to roof osn rr 
•^Ordor ahsolntr for fort‘o\osHrf~-Mortgagr ' oh^ 
iaining possrss'wn — SnhxrgorNt n ppltrat nm hg 
wortgagoe to rx< rut<' onlrr for roxfx-^i'/r/i ProiU • 
durr Code, s. 220.] A <lccrec tor foreclosure con- 
taioiug a distinct and separate onicr for costs 
was afterwards confirmed by on order absolute 
lor foreclosure, and the mortgagee under such 
order obtained possession. Subsequently he ap- 
plied for execution of the order for costs : /lold 
that the costs awar<lo<l couhl not be considered 
part of the money due ujKni tho mortgage, and 
as such, superseded by the order absolute and 
the mortgagee's possession thereunder, arui the 
application must, therefore, lie allowed. Jtutnrs- 
jfvr ^in V, Jnsoda, I, L. U. 14 Calc. 185, referred 
to. Damooar Das v. Dudh Kuau. 

[I. L. R, 10 All. 179 

(d) Ikstalmknts. 

16 . — Co mi root ion d error for mom g pagnhU 

hgimdaimenU^Term mxiking thr tutiro xum pag» 
anlr <m default in payment of xomo of the imtal- 
metUs at vortain dates A decree for money pay- 
able by yearly instalments made tho full amount 
payable on both the first instalment being unpaid 
on the due date, and two consecutive instalments 
bedng in default and unpaid at the same time. 
Defrata were made, and questions as to the rate 
of interest, on what amounts, and for what periods, 
by reason of the debtor's delay, interest was pay- 
able, wore dealt with in an order of Her Majesty 
in OonnoU, which made declarations as to the 
allowaaoee of interest to which tho decree-holder | 
imld be catiUed on the adjostaieat of acoounte ! 


DEGREE— cesf/ a vcf/. 

(2) CONSTRUCTION OP DECREE-eimfiiiifed, 

(d) Instalments— ccac/Ndrd. 

between tho parties. The accounts having been 
taken in the Coiiqi executing tho order, the decree- 
holder applied for execution to tho full amount: 
Ifrld^ tliat tho iuHtaliueuts having lioon paid, 
though not at due date, aud applied in payment 
of interest, ho was not entitled to such ex«>uution, 
bi'catiso tho contingency, on tho happening of 
which ho would have been eubitled thereto, had 
not happened. Shah Kishln Dasv. Run Raiu- 
DUtt SlNUIl. 

[I. L. R. 15 Oalo. 761 

PUOKITB. 

l6,^lf,'clartttorg deerro—S/parafo suit^Mesno 
profits, vtraning of — ftenro awarding mrsHS profits. "I 
In 1H78 tho plaintiff obtained a decree declaring 
that h<^ was ontiUtsi to roce.ive, every year, from 
the defendant 12 per rent, ot the rents and pro- 
fits of a certain tnom village. The decree also 
awarded mesno profits from tho date of tho in- 
stitution of tho suit. In 1884 the plaintiff sought 
in i xocutiou of this docrco to recover his share 
of the profits of the village for the years 1882*83 
and ; Jlt Ul, that the plaintiff oould not 

procei'd U) on force his rights under th<» deureo by 
way of oxfiontion. His remesdy was by a suit on 
tho right established by tho decree. Tho daoroe 
ba^i merely dcelarcsl the right of the plaintiff to 
a certain share of pro<luce, and payment wm 
ordere^l of mesne profits computed according to 
certain principles. Such an award was not an 
awiinl of a periodical payment in roternum, Tho 
very w'ord “mesne." implied a termiuus ad quern 
as well as a quo, and in the absence of a sp^ial 
order tho b^rminus was the date of the decree. 
ViNAYAK AMUIT DeBUPANDK V. AbAJI HAIBA* 
TRAV. 

(I. U R. 12 Bom« 416 


(/) Moutcjage. 

17 ^Praotico^fherve for rcflomption directing 
payment of mortgag* ^dcht u'ithin asperifiod tinio--’ 
('nmpnftii ion of tinw allowed for payment token 
the, deem isafUrim don appeal.'] Where a deoroe 
of a lower Court is confirmed on appeal, and that 
decre,o directs something to be done within a spe- 
cified time, time i.s to be counted from tho date of 
the appellate decree. Where, therefore, in a suit 
by a mortgagee on a mortgage, the decree of the 
Court of First lustanco directcsl payment of the 
mortgage-debt within two mouths from the data 
of the. decree from which tho defendants appealodf 
but which was confirmed by the Appellate Ooart; 
JleUl, under the circumstances of the caae, that it 
was tho intention of the Appellate Court that the 
term of two montluf aUowe<l for payment ahoiUd 
be conotod from tho date of its own dechdon, and 
not from the date of the original decree. Daulat 
Buukanoab Manekchabd. 

II UJjLll Bom* 172 



( 267 ) 


xmw£ OF CASES. 


( 268 > 


DEOREE-^eoHtimed. 


J)EOREE^<^ontimied, 


( 2 ) CONSTEUOnOK OF DfSCW^Z^coneluded. 

(g) r 0 H 8 SS 610 K. 

l%,^Deer«e for poMmsion of a rillage^RUjht 
of the holdero of mtoh a decree the putecition 
of vUldgc aecouiit l^ookn tiftd other paper m relating 
to the wmuigement of the. tillage^Title^dcedH.'] 
The pUiatiFe, a« managore of a temple, obtained 
a^ decree for the poeaeMioii of a cer^^aia inam 
Tillage. After taking poHsemion of the village, 
th^ called upon the defoudanta to band over to 
them the village aooonnt books and other docu* 
ments relating to the management of the village. 
The defendants refused. Thereupon tlie plaintiffn 
prmnted a darkhaxt in execution, prajing {intre 
alia) for the delivery of those books and docu- 
ments. The Subordinate .Tudge rejocttxl this 
application, on the ground that it wan beyond the 
terms of the decree : Held, on appeal to the High 
Court, that the plaintiffs were entithid to tho 
t> 0 SH 0 Mioa of tho account books and doonments in 
question, as Ixung CHsontial to tho proper and 
effectual enjoyment and management of tho 
village awarded by tho decree. Such books end 
documents wore properly to be regarded as acocs- 
oory to the estate and as claimable by those to whom 
it had boon awarded. Tho titlo-deods of an wtafe, 
eounttwimrt leases, and other douumonts of tho 
like kind) such as kahuliatH in India, ought to Is* 
regarded as accessory to the c.state, ami to pass 
with it whether the transfer is made a conveyance, 
a decree, or a certifioate of sale. Bhavani Dkvi 
p. Bkvkav Mawiaviiav. 

fX, L. R. 11 Bom. 485 


(3) AIiTEUATION OU AMENDMENT OF 
DECREE. 

10 ^Limitation Jet, 1877, Art. UH^Ap^ 
pt feat ion for exvchtion of dtHvre^ Order on peti* 
tion to pay hy tmtalmcntM—iiril Procedure (ode, 
application to execute a decree, 
dated 38th August 1880, was made on 2r,th May 
188). While tho application was landing, the 
judgment-debtor pre«s)uted a petition to be 
allowed to pay tho debt by instalments, and tho 
dcorce-lK)lder consenting to this, the Court ma<le 
the foUowing order : “ According to the applica- 
tion of both parties it is oniorotl that the case 
be stmok off, and the decree be roturnofl.** The 
details of the instalmontH montionod in tho |>cti- 
tion were endorsed on tho decree by one of tho 
amlako of tho Court, bnt it did not appear when 
or by whoee order this was done. In an applica- 
tion lor exeotition in aooordanee with this arrange- 
ment made on 7th March 1886: Ifrld, that tho 
order was not one recognising or sanctioning the 
arrMgmnent within the meaning of a. 210 of the 
Civu Proeedare Code, inasmuch as the Court at 
the t^o it made tho order had no power to make 
«my Older for instalments, any application for 
iSWJo^kaing then barred by Art ITS of 
^ MmhHH ffir, 

r L, E. U Calc. 143 dissented from. Abdul 
B A HAM A lf EoDAEUI S. DULLABAM MahWARI. 

[1. L. R. 14 Oalo. 348 


(3) ALTERATION OR AMENDMENT OF 

DEGREE^ eontinued, 

20.— Praetice^Lfherty to apply — Relief after 
judgmi'nt — Damages— Spec iiie, performance — J?c- 
viefr—AHvrnatire relief,^ On the 27th April 1886, 
a plaintiff brought a suit praying for specific per- 
formance of a contract, or in the alternative for 
damages ; and on tho 21th November 1886, pb- 
tainod therein a decree for specific performance 
with tho usual liberty to apply. On the 6th 
December 1 88(>, tho plaintiff discovered that it was 
out of the defendant’s power to specifically perform 
hi« contract, and he, thereupon, on the 13th April 
1S87, applied to the Court which had granted the 
decree for are-hearing of the suit on the question 
of damngcK, a.sking that, in lieu of the decree for 
speciftc performance, a decree for damages when 
asHesMod might be entered up : IMd, that be was 
entitled to ask for such relief. Peauirundari 
DA bbEE r. llAUl CUAUAN MoZUMDAR ChoWDHRY. 

[I. L. R. 15 Oalo. 211 


21 — Sperijie performatu e— Decree in favor of 
phi /nf iff — Jtret ifirnfion of dee rev on application of 
drfentioiif — I*r(ict ice Object ion taken at hearing 
that appheation omdr to ( onrt trait not tlie applh 
ration of whieh notin' had heen giren to opposite 
party— Prrl inn nary point. 1 The plaintiffs sued in 
1877 for specific iHjrformance of an agreement, 
dated 27th 8ept<imber 1871, by which certain 
landed propertie.s wore to bo divided, as specified in 
the agreement between them and tho defendants. 
The case came on for hearing on the IHbh Septem- 
ber 1878. Tho defendants aid not appear, and a 
decree cjc parte was made, which declared that the 
plaintiffs were entitled to have the agreementof the 
27th Soptembor 1871, specifically performed, and 
referred the suit to the Commissioner for the pre- 
paration of conveyances, &o. The decree was seal- 
e<l on the Dth October 1878. No further steps 
were taken by any of the parties for six years, and 
in September 1881, the matter was first brought 
before the Commissioner. Ue theu direct the 
defendants to lodge with him all the title-deeds 
of tho i)ropertieH which by tho agreement were to 
go to the plaintiffs as their share. The defendants 
tliert*u|)Oii applied that tho plaintiffs should be 
<iirertcd to l(Kigo the title-dccnls of the properties 
which by tho agrwmont were to go to them, but 
the Commissioner refused to make this order be- 
ing of opinion that be was not authorised to do 
so under Uie decree, which contained no direction 
to him^ in respect thereof. The defendants on the 
10th November 1884, gave notice to the plaintiflh, 
that they would apply to the Oourt--(l) “toset 
aside or vary its order of the ISth September 1878, 
so far as it related to the lodging of titie-deeda. 
kc . ; (2) to appoint a receiver of oertain properties 
mentioned in the agreement ; (3) to ordtt the 
plaintiffs to deliver up to the defendants the pro- 
perties which belong^ to their shaio ttnte ike 
agreement ; (4) to order oertain aooounts to be 
taken.’* This motion was not brought am Vtttil 
the 10th Septemher 1885, m whihhdayil wm 
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nXOREE ^cohtinuvd^ 

(3) ALTERATION OR AMENDMENT OF 
DEGREE 

<}tBini8Md with ooeto ; the Judge holding that the 
defeudauto had not shown sufficient cause to 
justify the setting aside of the docree under s. 108 
of the Civil Proo^ure Code (Act XXV of 1882). 
The plaintiffs having still kept possession of cer- 
tain of the properties which by tlic agreement 
were to go to the defendants, notice was given by 
the defendants to the plaintiffs on the 28th April 
1887, that they w'ould apply to the (Jourt for an 
order that the plaintiffs should perform their part 
of the agreement of the 27th September 1871. so 
far as it remained unperformed by them, by giv- 
ing up to the defendants possession of certain 
properties, and by accounting for the rents thereof. 
Jco., &o. At the hearing of this motion, counsel 
for the defendants asked that the decree should bo 
reotifio<1, by directing that the agre<’iment should be 
specifically perform^ by the plaintiffs and defend- 
ants respectively ; that the defendants 

were entitled to have the decree rectified. The 
fact that the dooroc declared that the plaintiffs 
were entitled to have the .agreement of the 27th 
September 1871, specifically performed, implied au 
order for specific performance of that agrcommit 
by all the parties to it. The mandatory words, 
however, as against the plaintiffs having been, in 
the first instance, omitted, might now 1^ inserted 
in the decree, so as to ))ut the decree into the 
ordinary and usual form of decree in cases of this 
nature. The Court has inherent power over its 
own records so long as those records are within 
its power, and it can set right any mistake in 
them. Ck>un8el for the plaintiffs contended that 
the defendants were not entitled, in the present 
motion, to ask for a rectification of the decree, 
inasmuch as their notice of motion did not inti- 
mate that the point would be raised ; llrUl^ that 
such on objection ought to be taken at once as a 
preliminary point. As it was not made until the 
argument of counsel for the d<3fcndants was con- 
cloded, it should be taken that the form of the 
motion as made to Court was acfiuiosccsl in The 
objection woa then too late. Kakim Mahomed r. 
Rajooma. 

[l.L. K. 12 Bom. 174 


for redemption within epecified time 
— Appeal against derrev — Power of Coart in erreu- 
tian to extend tint/’ for redemption allowed hy 
dtforre — Special yround for enlarging tinu .^ The 
plaiatiffs sned for the re<lemption of certain mort- 
gaged property. On the 1st March 1886, a decree 
waa passed declaring the plaintiffs entitle*! to re- 
deem on payment by them to the defendants of 
Rs. 849-1 1-0 within three months from the date of 
the decree. Againstthlsdeoreethcdefen^nts (the 
mOftgAff^) appealed, on the groond that a much 
larger sum than Rs. 619-1 1-O was due to them on 
the mortgage. The plaintiffs also filed objections 
to this decree under s. 561 of tiie Civil Proce- 
dure €k)de (XIV of 1882), on the ground that the 
iBflgt|8Cfi4ebt had heem long ago paid off, and 


DJBORSS-— cost titw<*df. 

(3) AMERATION OR AMENDMENT OP 
DEOREB-^riUftf isMrd. 

that now a large turn was due to them from the 
mortgagees who had been in reoeipt of the p^fits 
of the prof^rty. Under these oiTcumstauess Urn 
platntiffii did not pay the Rs. 649 11-0 within three 
months as ordered by the deerso. On the 19th 
October 188G, they presented au application for 
execution, and paid into Court the Rs. 649-1 1 -0. The 
lower Court granted their application, and ordered 
possession or the property to bo given to them. 
The defendant appealed to the High Court : Held^ 
roversiug the order of the Court below, that the 
Court in executing the det^rce had no power to 
alter the language of the decree, which it would 
virtually do if it enlarged the time mentioned in 
it by accepting tho Rs. 649-1 1-(> paid into Oour^ 
by the plaintifis on the 12th October 1886 : Htld^ 
also, that ovun if the Court htid |>ower to enlarge 
time in tho course of execution, the mere foot that 
the plaintiff bad lodged an sppc'al would afford no 
sfiocial ground for enlarging tho time. JsMWAB* 
GAU V. OUUDASAMA MANADIIAI. 

[1. L. R. 13 Bom. IOC 

23.^Ctefl Procedure Code^ e. 206— /Vr/vr of 
lower t'oHrt to amend decree affirmed on appeal. \ 
Where a decree for poHse^slon of immoveable 
property, passed by a lower Appellate Court, 
omitted to specify tlic plots of land to which it 
related, and was uphold by the High Court by a 
decree w»hich likewise gave no sp«3ciftcatlon of 
thowj plots, and the lower Appellate Court subse- 
quently, on the decree-holder’s application, amend- 
ed its decree, under s 2G6 of the Civil Procedure 
Cod(j, by inserting the required specification— 
that inasmuch as the effect of the amendment 
was not to alter tho effect of the High I’ourt’a 
dettree, or to affect prop<jrty other than that 
actually claimed and decreed, tho amendmen' 
was not contrary to law Skoh rat Sinffk v, Bridg- 
man, I. L. 11. 4 All. **76 ; Oohardhan. Pan y. 
(Jopal Ham, I. L. U. 7 All. 866; KUto Kinkftf 
Hog V. Hurrodaeannt Hog 14 Moore*s I. A. 46f 
aud Sundara v. Suhhami^ I. L. R. 9 Mad, fifi* 
referred to Ram Baicam v. Pkrbidhar Rai. 

[1. L. a 10 AU. 5 


Decree affirmed on appeal --^Juritdiestion^-m 
('iril Procedure Code,nn,%VS^ 579, 623, 624— J?t’- 
riew of judgment Tho effect of s. 579 of the 
Civil Procedure Code Is to cause the decree of 
tho Appellate Court to supersede tho decree of 
tho first Court even where tho appellate decree 
merely affirms tho original docree, ami docs 
not reverse or modify it. Where a decree hae 
been affirmed on appeal, the tm\y decree which 
can be amended under s. 206 of the Code ie the 
decree to Ihj executed, and the decree to be exe- 
cuted is that of the Appellate Coort and not Uu 
superseded decree of the first Court, though ib< 
latter may, if necessary, be referred to for th* 
purpose of executing the urpelUte decree. Th< 
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(3) ALTERATION OR AMENDMENT OP 
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^uly Court whioK baa jariadlction to amend the 
appellate decree ia the Court of Appeal. So held 
by the Fall Bench, Mahuood, J., disnontin^. 
Shuhrat SiHffh v. lirhlffi/tan I. L. U. 4 All. 37<;, 
explained and followed. Ahtokhif^vr Itoy v. 
Jiv>rrodaeannt Jloy,\i Moore'a I. A, 465, disoiuiHcd. 
The inaertion of the word “not” in the last 
line bat one of tbo judgment and alao iii Uiu 
head-note in Skf^hrat Sinyh v. Jiridgman was a 
clerical error. Per Mahmood, J.~Where n 
decree boa been aimply aftlrmed on appeal, s. 57‘J 
of the Code does not imply that the appo.l. 
late docroo superMcdcH the original decree so a» 
to render it incffoctivn for purposes of exo- 
eution. In such a case the lower Court continnofl 
to hare jurisdietion to entertain an application 
for amendment of its own docroo under s. 1*06 
of the Code ; and such application is not gov- 
erned by any article of the Limitation Act, and 
may bo made at any time. It may ho granted 
under s, 206, even where an application for re- 
view of judgment under s. 623 upon the same 
grounds would he harrc<l by h. 624 A d(*creo 
awarding the plaintiffs possession of immove- 
able property did not comply with s 206 of the 
Code by containing the particulars of t!>o claim 
or siwoifying cloorly tho relief granted. On 
appeal by tho defendant, tho High Court, in geii- 
era! terms, oonflrmtHl the decree and dismissed 
tho appeal. The decree-holders then applying for 
oxooution, tho judgraout-dehtors objfHJted that 
tho docroo was inaapablc of oxecution, and this 
objection was allowed by the High Court on np- 
pcal. Tho dooreo-holdrrs uppHod to the High 
Court to amend its decree, but tbo application 
was refuscxl ; and they then made a similar appH- 
(tatiou to the first Cutirt to amend its original 
deorco which had been aflirmod on appeal. This 
application was granU^d by a Judge who wan 
not tho Judge who had passed the original decrcHi. 
IJtild by the Full Bench (Maii noon. .T,, dissent- 
ing) that the Court Iwlow hod no jurisdiction 
to make such amendment, the original decree 
having boon «uporsed<id by tbo High Court’s 
appollato decree ; Jlttld by Mahmood, J., contra, 
that the Court below hod jurisdiction to make 
•uoh amendment, and could mako it any time ; 
that the High Court’s decree could not be amend - 
od, boeaaae tbo former order refusing amend- 
mont bad become final and ojmrated as rox }udi- 
rdta ,* that the amondmont of the original decree 
under b. 206 was not barred by «. 624 ; and 
that it would bo denying justico ou account of 
teohnioalitiea to hold that tho original decree. 
Uiough affirmed on appeal, oould bo neither exe- 
cuted nor amended. Muhaiiiiaj) Sulaiman 
KBA ii V. Huhamjiad Yar Kuan. 

[t L. R. a AH, 267 

Stfe HrUAMMAD SutAlMAN KBAK r. 
Fatima. 

[L L. H. a AIL 3X4 


DSCRHSE— 

(4) EFFECT OF DECREE. 

25 — DeerecK, priority of^ A decree takes 
priority over other decrees in respect of the date 
on which it was passed, and not in respect of the 
priority of the debt which it enforces. Gubban 
r. Kukj Behari. 

[1. L.R,9 AU.4X3 

26. — Drorer determining righU of rival reU» 
gitmit iteeix-^ Decree whether executory or decla* 
ratory — Limitation'-^ How far a sect hound hydo» 
crer against some of its m ember sf^ In a suit de- 
termined in 1840, in which various members of 
tbo Vndagalai sect residing in a certain village 
were plaintiffs and various members of the Ten- 
galaiscct residing in tho same village were de- 
fendants. it was held that an image of a priest 
revered by the latter sect was not entitled to a 
place in a certain temple of the village, or to 
public worship in a certain street, or to proces- 
sion in tho streets of the village ; and it was 
dirrcUul that, if the defendants continued to 
mako tho imago an object of public worship, it 
should bo removed. In 1888 various members of 
the Vadagalai sect, asserting that the members 
of the Ten gal ai sect had acted in contravention 
of the decree in the above suit, filed an exeontion- 
petition therein, praying that various members 
of the Tengalai sect be arrested, and “ that the 
image of thoir priest, which they attempt to wor- 
ship publicly, bo removed until they obey the 
terms of tho decree.” It appeared that, in 1868, 
tho District Magistrate had granted an applica- 
tion to restrain the Tongalais from acting con- 
trary to the above decree. The e.xeoution-petition 
was dismissed by tho District Court; Held, tbo 
petition 'vvos rightly dismissed, since the execution 
of tho decree was barred by limitation, and the 
decree, if it was capable of execution at all, could 
not he executed against tho parties to the present 
petition SAUAQOrACUARl r. Krisunamachaki. 

[I. L. R. 12 Mad. 356 

27 — Deeret for redemption not providing for 
payment in ji red time.'] A decree for redemption 
w'hioh does not provide for payment of the mort- 
gage debt within a fixed time or for foreclosure 
in case of default oi>eratos of itself as a fore- 
closure decree if not executed within three years. 
Malogi r. Sagaji. 

fl. L. R. 13 Bom. 667 
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Salt to set aside. 

See Limitation Act 1877, Akt. 91. 

[X.L.B»16CM6»68 
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Stfe CONTEACT— ALTBBATIOH OF CON- 
TaAOT8>->ALTEUATION BY COUKT 

(Inequitable contracts.) 

[I.L.R. 10 All. 636 

(1) EXECUTION. 

1. — "Proof of Execution^ Ad muftihil it y in Erf- 
denoe.'] A deed of conveyance wa» tendered in 
evidence which purported to bear the mark of (r 
a» vendor, and which was duly attesteil by four 
witneaaes. O, however, denied that she had ever 
executed the deed, and said that the mark was 
not her*s. All the attestinp; witnesses were dead. 
A witness was called who knew the handwriting^ 
of one of the attesting witnesses, and who swore 
that the si^aturo of that 'witness to the attest* 
tion clause of the deed was genuine ; /frld, on 
the authority of Whiirlocke v. Moitgrovt 2 Cr. and 
M* 611, that the deed was admissible in evidence, 
its execution by o being sufficiently proved. Ab- 
dulla Paru V. Oannibai. 

[X. L. R. 11 Bom. 690 

(2) CONSTRUCTION. 

2. — Comirnction of razinama dfxponltig of erttair 
with word« ** Jiaidan had jundan/'] Incases de- 
cided on the construction of (iocuments, in which 
the expressions mokurrarif htnnrari, ixtrmrari 
woJtMrmri, have been couMidcrctl ujnm the question 
whether an absolute interest has been conferred 
by such documents or not. it has been taken for 
certain that if the words ** naalao had oahfan ” 
had been added, an absolute interest would have 
been clearly conferred. Accordingly, in constru- 
ing a raztnaina between parties dividing family 
estote, and expressly declaring that the shares 
should descend “ naxlaii had na»lan Hrld^ that 
the insertion of these words was conclusive in 
itself ; the expressed objects of this razinama 
pointing to the same construction, tiz„ that the 
estate taken under it was absolute. Uakihak 
Baksb V, Uman Prasbad. 

ri. L. R. 14 Calo. 296 
f L. R. 14 I. A 7 

3. — Malikana — TU ritahlo charge— -Suit for ar- 
rears of nuUikana altowance.'] S sold a share in 
immoveable property to J/. by a registered deed of 
sale which contained the following provisions : — 
** The said vendee is at liberty cither to retain 
possession himself or to sell it to someone else ; 
and he is to pay Rs. 26 of the Queen’s coin to me 
annually (as malikaM)t which he has agreed to 
pay.P M mortgaged the property to E, who 
obtained possession ; and, after the mortgage, 
the annual payments provided for by the d^ of 
sale cessed. The representatives of the vendor 
sued M and B to recover arrears of malikana : 

that the words ** as malikana in the deed 
of sale could not be rojeeted as surplusage ; that 
thoy showed an intention that the payment of 
the Ba. 86 shonld be an annual charge upon the 
propertgr 8iid the profits arisiiig therefrom aa- 


DBSD— cos ^ t . 

(2) CONSTUUCTION-cosc/iwf/v#, 
alogonsto that of a malikana reserved on a settle- 
ment by a Government Settlement-officer for a 
xemindar ; that the use of those words was in* 
tended to reservp and oroato a perpetual and 
heritable charge upon the property ; aud that 
the Court was not prevented from coming to ihlii 
conclusion by the omission of sjufcifio words of 
inheritanqp. Ilferanand Sahoo y. Ozrrrnn^ U 
W K. 102 ; 'Hhoaleo Singh v. Art moo Jtrh^w, )0 
W. R. 302 ; J/nrmuzi Ergnm v. Hirday Aurain 
I. li. R. 6 Calc 1121 ; Mahomed Karamnioollah v, 
Ahdoo/ Atajved, 1 N. VV 206 ; Kooldeep Aarain 
Stngh V The (ioa rnmi nt^ 14 Moore’s I. A. 247 ; 
Tnhhi Perxhad Singh v. liam Aurain Singh 
I. L. R. 12 Calc. 117; (taga v. SamJifoaH If am, 
I. L. R. 8 All, noil, aud (igan Singh v, Eooer 
Veetum Singh^ 1 N. W. 73, refcrrtHl to. CliUAA- 
MAN r. Ralli. 

[I L, R, 0 All. 69 

fiantji r of drad log ranr upon a doenment 
htj vonntrnci ton put on another dorumrnf in another 
xiiif'l TluMlaugcr out of deciding ono 

case relating to a Imud by the eunstruetion placiHl 
in uuothm' suit on another and a differeut bond. 
liHAGWANr blNUll f. DaUYAO SlNlJII, 

[1. L. R, 11 All. 410 

(.3) rnOOF OF GENUINENESS. 

6. — IV// id t f // of Tra nfrr — /trnii m i tra nnnr- 
lionit j A transfer by registered deed, admit* 
icil to have been <'\tMnjte<i, but allegtsl to have 
be»m /// /?////// anil moro^y I'olorable, was held, on 
the evidence, to have b‘eu valid and eiTectiva iu 
iho ubsene,e of evidence Khowing the contrary. 
Uman Puashad v, Ganohaki* Sinuu. 

(I. L. R. 16 Oalo. 2C 

[L. R. 14 I. A. 127 

(1) RECTIFICATION. 

Q.— Specific lleliif Act {^1 of 1B77), » .31 — Jfectim 
Jicafion of mntrnmtnt.] A mortgagor allegoc 
that a sum in excess of his debt the mortgagee 
had l»een inserted iu the iastriimeut ; but, on th< 
the facts, there being no reascin to suppose that 
there was any fraud or deorfit on the part of the 
mortgagee, or that there was any mutual mistake 
of the parties as to the amount stated as that for 
which the security was given, a suit, utidor a 31 
of Act I of 1877 (the SfMjcific Relief Act), to have 
the instrument rectified was held to have been 
rightly dismissed. Amanat Bmi r. Lachman 
PEBfiAD. 

[1. D. R. 14 Oalo, 308 
[U R. 14 1. A. 1C 

(5) CANCELLATION. 

1. — Vtdvntarg Transfer — Undue influenoo ^ 
AetJX of 1872 (Oontraef. Act),n. 16.| In 
transaction between two persons where one ia er 
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(5) CANCBLI^ATION-cjoiwiitrf^ rf. 

miuatod as to be under the control and influence | 
of the other, the Courts in this country have to j 
see that sucli other does not unduly and unfairly ; 
exercise that influenoe and control over such per- 
son for his own advantage or beifefit, or for the 
advantage or beneftt of some religious object in 
which he is interested, and will cfidl upon him to 
give clear and cogent proof that the transaction 
complained of was such a one os the laV would 
sup^rt and recognise. Where a fiduciary or 
qaasi-flduoiary relation haul existed fJourU of 
&|uity have invariably placed the burden of huh- 
ialning the transootloa upon the party hencfitod 
by it, requiring him to Mhow that it woh of an 
nuobjectionablo charaett^r and otio which it ought 
not to disturb. The exercise of tluH bciiencial 
jurisdiction is not con fl tied to coNes only betwoen 
guardian and ward, attorney and clii'ot, father 
and son, but the relief tliuM granted Htands upon 
a general principle, applying to all variety of 
relations in which d(»iuiuioii may lio exerciHcii by 
fmo person over another The plaintiff, who on 
the death of Um widow of his brother bettamo en- 
titled to the estate of the deocased, found himself 
resisted In his claim by wealthy rolativos. Ho 
was a man without moans. The defendant took 
him to his house, kept him there, and found him all 
the money for tho purpoM<j of carrying on his 
litigation with his relatives, in which tho plain- 
tiff succeeded. While the litigation for mutation 
of names in respect of tho property was pending 
in tho Revenue (lourt, and while plaintiff was 
rosidiug with tho defendant, hn executed a 
sale-dee<i in favor of defendunt*H brother for tho 
nominal oonsidcration of lU. tl.niK), or half tho 
property ho claimed ; and again shortly after tho 
mutation ooso htul terminated in his favor, ho 
oxeoute^l a deotl of endowment of tho remaining 
half in favor of a tomplo founded by the anceH- 
tor of the dofoudant, and in which tho defendant 
was interostisl, and the result was that plaintiff 
was loft as poor oh he was when he first came 
into the defondaut’H hands. Plaintiff siuhI for 
cancellation of tho deed of ondowracot, on tho 
ground that the same had boon obtained from 
him by the exorcise of undue influence and by 
means of fraud, and obtained a decn^t. On ap- 
peal by the defmidant it was kt^ld that, l(H>ktng 
at ail the facts, such a relation betwoen plaintiff 
and defendant in the course of the year hod I 
boon established as to oast upon the latter tho ob* 
ligation of satisfying the Court that the transac- 
tion, whioh was given effect to by the deed of 
('tidowment, was an honest bond fidv transaction 
and one that ought to be upheld. Sital Peasad 
V. Paeehu IaALI*. 

[1. L. R. 10 Ail. 635 

DEFAMATIOK. 

Set CoNPLAiirr — Institution or Com- 

PtAlN^ AND NNCasSABY PRKUII* 

INAXtie. 


DEFAMATION -^rmUnued, 

Sec Fbivileqed Communication. 

IX, L.R. 12 Mad. 374 

Sl^c Right of Suit— Witnjsss. 

[I. L. R. 10 All. 425 

See Witness — Civil Cases — pRivi- 
LBGESOF Witnesses. 

[I. L. R. 10 All. 425 

X.^Pt nat Coile^ x. 490, Explanation 4 — Wordn 
per xc de/ainatoei/.] Explanation 4 of s. 499 of 
tho Penal Cmle docs not apply where the words 
UKod and forming tho basis of charge are per xe 
dcjfamatory ; though when the meaning of words 
Hpoken or written in doubtful, and (fVidenoe is 
neotiHsary to determine tho effect of such words 
and whether they are calculated to harm a par- 
ticular perKon's reputation, it is possible that the 
principle enunciated in the explanation might 
and would with propriety be applied. Quesn- 
Empbehu V. McCautuy. 

[I. L. R. 0 All. 42C 

2. — Penal Codt , x, KOO — Statement hy wit- 
nexx — Prinleye of witnexn,^ M S was convict- 
ed under s. fiCKl of tho Indian Penal Code of defam- 
ing S S hy making a certain statement wher 
under croHs-oxamination as a witness before 
Court of criminal jurisdiction : ffeld that the 
conviction was ba<l. Th<>, stattuiients of witnesses 
are privilegotl ; if false, the remedy is byindictmeu 
for perjury and not for defamation. Manjaya 
r, SlMHA bUETiT 

[I. L.R.U Mad.4r 

S^^ltepuhlieation (f defamatory matter alrcadi 
pnhlixht'd — Peon! Code ( Aet X /A' of ISfiO) 
X. 499 — Dixmisxal of eomphiint — Criminal Pro- 
redo re ('ode ( Aet X of 1HS2^, 20!l.j A com- 

plaint was filed, under s. 499 of the Indian Pena 
(knit), againni the proprietors, editor, and prin- 
ter of a newspaper for puhliRhing matter allcgec 
to be defamatory. The Magistrate, before wdiorr 
tho oomplaiut was lodged, found that tho publica- 
tion complained of was a mere reproduction o. 
republication of what had l>6en previously printer 
and ptiblisheil, in another newspaper. He wa 
tbereh^re, of opinion that, unless and until crim 
inal proceedings had been taken in respect o 
tho earlier publication, a charge of defamatio 
could not properly be brought with regard to th< 
later pnblioatiou. He therefore dismissod th< 
complaint, under s. 203 of the Codo of CrinuDa 
Procedure (Act X of 1882): Held that the <4^ 
of dismissal was improper. The Penal Code (s. 499 
makes no exception in favor of a second or tbirt 
publication as compared with a first. If the com 
plaint is properly laid in respect of apnbUcatiot! 
which is primAfaeie defamatory, the Magistrate i 
bound to take cognitaiice of the oomj&int, an< 
deal with it aceoroing to law. In be XioWAmD. 

ft T. 'D-wm tP* 


ri T in 11 
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2IBFA]IATX01l^<»k»7iMM. 

4. — Suit by father ha kU <wwi riyki for dtfama- 
tiam tf damghUr.'} A toit for defamation of hi« 
danghter cannot be maintained by a Hindn 
father ining in hit own right and not as general 
attorney or on behalf of the daughter. A suit 
for defamation can only be brought by the per- 
son aetually defamed, if the person is jurh^ 
and if not tw/yarM, then under the provisions of 
the Civil ProoMure Code, by his guardian or next 
friend. JOawau Siugh v. Mahip Singh 1. L. 11. 
10 All. 425, and Parvathl v. Mannar I. L. R. 
Mad. 175 distinguished. Svhbaiyar v. Krhtnai- 
ijar I. L, R. 1 MiS. .*183 and Ltu'.kum*ey Ilowji v. 
Hurhun Ntireey I. L. R. 5 Bom. 580, referred to. 
Daya r. Pabam Suku. 

(1. L. R. 11 All. 104 

6 ,— Illegal declaration that aty' u ontcnittcd^ 
According to the usage of certain Nambudri.s, a 
oaste enquiry is held when a Nambutlri woman in 
euspeoted of adultery, and if she is found guilty, 
she and her paramour are put out of caste. 
An enquiry was held into the conduct of a cor* 
tain woman so suspectetl ; she conftwsed that 
the plaintiff had had illicit iutorcour.se with he r, 
and thereupon they were both declaroil outcasles, 
the plaintiff not having been charged nor having 
had an opportunity to cross-oxamiiio the woman 
or to enter on his dofenco arnl ot.herwiso to vin- 
dicate his character. In a suit for damages f<»r 
defamation by tho plaintiff against those who 
had declared him an outcastc : II Id tho declara- 
tion that the plaintiff was an out<;aHte was ille- 
gal. and it having been found that tho defendants 
had not acted houdfde in making that declara- 
tion, the plaintiff was cntitl«}<l to recover damages. 
Vallabha p, Madusudanan. 

[I.L. R. 12 Mad. 495 

DEKKAN AGRICULTURISTS’ RELIEF 

ACT (XVII OF 1879). 

iSt’c Appellate Couht — Objection 

TAKEN FOB FIK.ST TIMF.ON AlTKAL 

—Special CASEh— J ubikoiciion. 

(I. L. R. 13 Bom, 424 

S<'e Hindu Law— Alienation— Alien- 
ation BY Widow— What con- 
stitutes legal Necessity. 

(I. L. R. 11 Bom. 825 

Srr Jurisdiction— Question of Juris- 
diction— When IT MAY BE RAISBD 

[I.L.R-13 Bom. 424 

See Review— Procedure on Be-heau- 
1N« OF Case. 

[I.L.B.U Bom. 691 

iSce Special oe Second Appeal— Pro- 
cedure ON Special appeal. 

[1. U R 13 Bom. 424 


DSK&AN AGRICULTURISTS* RELISF 
ACT (XVII OF lS7\h)^ontinued, 

", B. 3 ol. 3. 

See Pleader — AUTUOEITY to bind 
Client. 

• [I. L. R. 11 Bom. 591 

See Valuation of Suit— Suits 

[I. L. R. 13 Bom. 469 

• 

, a 12-- Act XXIII of 1881, 4— drf 

XX 1 1 of 1882 K. of ** agricult ar 'tKt ' 

— ( luiiujr in thr dcftHifio/t --‘Ef Wt of a change of 
xtatnx on’ the right x of partiox tit litigution-^Pjfcrf. 
of ohangt of lute J A change in the law dop« not 
generally affect any proceeding begun when it 
comcM into force Ilut a change of xtnfttx or legal 
eapimity generally operates at once to oxtingniHli, 
diminish, or vary the exUtnt to which a party 
may elaim the aid or prot<JCtion of a Ck}iirt. The 
plaintiff, who was earning his livelihood partially 
l»y agrioultnre witliin the districts Ui which tho 
Dekkan AgrieultnrisU’ Relief Act (XVII of 
18711) applied, brought a suit for redemption. At 
the tiiiH* of the institulion of tho suit be was an 
.agriculturist as defined by s 4 of Act XXI 11 
of 1881. During the i>ondeiiey of l)»c suit tho 
definition of agriiMiltiirist was changed by «, .'1 
of Act XXir of 18S2: //. /</ that, if Llio plain- 

liff was not an agrieultnn.st within the inoaiting 
of Act X.XIl of 1882 fit tho time of a<i judication, 
he had no right U> redeem on the Nffecial t<Tms 
of M 12 of Act XVII of 187{», as ho had lost. 
prndi utr hft , the? spcsdlic ifersoiml eharaefer on 
witieh the right depended. Shamlal v. N irarhand, 
I. L. K 10 Bom. :ir»7 followed. Padiiaya 8om- 
suETTi r. Ba.;i Babaji. 

II. L R. 11 Bom. 460 

, 8 . 20-^ArtXyil of ]8H2x. Pay Meat 

of drorer hy Default — Wtudr. xum fmy» 

able 0/1 drfaaJt — .Ve x/won/l order for iHJttal/M'HlM 
— Ar gu lexer /tee— Pff ret of taking o%t of i'onrt 
inj/talme/Ax paid 4 it n/id/r xrcond ard/r .“\ Section 
1.5B of the I>ekkan A gricnltu rials’ Relief Act 
(XXII of 1882) allows tho <!ourt to order pay- 
ment of a decroo by instalmenU either in its 
docreo or in the course of the exooution. But it 
docs not authorize a variation of any order once 
so made. Nor does s, 20 of Aot XVll of 1H72 
anthoriso a seriofi of instalment orders each one 
varying from the preceding. A was made 

payable hy instalments, with a proviso that in 
default of payment of any one instalment, the 
wholo amoont remaining due should be recover- 
able at once. The judgmcnt-^lebtor made default. 
Tberenpon the decree-holder sought to recover the 
whole amoont of the decree. The jodgment- 
debtor thou applied for a fresh order for payment 
by instalments. The f)ourt of First Instanoe 
refused, but the Subordinate Judge on appeal 
granted the application The judgment'debtor 
paid into Court the amount of instalmeota which 
had become due nnder the second order. The 
decree-hoUkr took out the mouey io pild in : 
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DSKKAN AGRIOULTUBISTS* RELIEF 
AOT (XVIX OF 1879) 8. 20^eaMluded. 

Jldd^ that the Subordinate Jnd^e on appeal had 
no power to make a fresh order for payment by 
instalmenU varying the original order : Held 
also, that the judgmont'Cretytor by taking out 
the money paid into Court by tuo judgment*debtor 
as instalments due under the second order for 
« instalments did not bind himself to ubido by that 
order. Balkhihhna Imduauuan v^Abaji bin 
Bauieji Mouk. 

[I. L. B. 12Bom.r.20 


— , 8 SO—and 88. 40, 47, 48 - VUlugv nm- 

eiliator — Prtm tdhgn before u rent'd lUtfor —( erf i- 
Jirate of areneiliater'—K.roluitien of the time oreU’ 
pied in prenrdingH before a cenriliator in eempiiting 
the period of I im Hat ion — Liinitnfion,] Under 
a 39 of the Dekkan AgrioulturiHU* llelief Act 
(XVII of 1H79). the coiioiliator to w'hom applica- 
tion is to be made for nu amicable settlement of 
a dispute must Iki the one appointed for tlie local 
area in whioh the agrieulturiHt is rc**idiQg, and 
not for the district in which the land in dispute 
is situatful. The pliiiutilT was an agriculturist 
residing in the Kopargoou Taluka. He purchased 
the house in dispute from the <lcfondnnt on the 
30th January, 1H7 2. but <lid not get po.ssession. 
On the Pith December, 1883, the plaintiff np- 
pHod to be put into possession under s. 31) of 
iho Dekkan Agriculturists’ Ueliof Act (XVH 
of 1879) hi the conciliator appointed for thcKhatav 
Taluka where the house in dispute was situate. The 
proceedings before the conciliator IhsUmI until the 
19th February, 1884, on winch day a oertiilcate 
under section 40 of Uie Act was granted to the 
plaintiff. On the 90th February, 1884, the plain- 
tiff brought this suit to n^cover possession of the 
house The defendant pleaded limitation. The 
plaintiff contended that under section 48 of Act 
XYlIof 1879, the time occupied in the proceed- 
ings before the conciliator should be deducted in 
computing the pt^riod of Umiiatiuu : /feld, that 
the plaintiff was not entitled to such deduction, 
as the oouoiliator, before whom the proceedings 
had been instituted, was not the one appointed 
for the looa) area in which the plaintiff was 
reaiding, as rciiuirod by s, 39 of Act XVII 
of 1879, and had, therefore, no juris<}icUon to 
deal with plaintiffs application : J/eld, also, 
that the oertificaio obtained by the plaintiff was 
not such a ocrtibcate as is required by a. 47 
of the Aot ; Jirld^ also, that the wimt of a pro- 
per cerUffoate was not fatal to the suit. As soon 
as a defect in a certificate becomes apparent, the 
proper course is for a Court Ui stay proceedings 
to enable the plaintiff to make govsl the defect 
byproduoing the reqnisite certificate. Niaaixula 
V , Bana Valad Fahidsua. 

[X, L. R. 13 Bom. 424 

88. 4647,48. 

iSoeS. 39* 

[tXi,R.13 Bom. 424 


X)EKKAN AGRIOULTURXSTS’ REUEF 
AOT (XVII OF 1879)-^comlitded. 

', 88. 63, t^.-^Sp€cial Judge of 

in rerUion— With drawal of mit^Mistake in filing 
enitf] A Special Judge appointed under a. 64 of 
the Dekkan Agriculturists’ Belief Act (XVII of 
1879) is not competent in the exercise of bis 
rovisioual powers, to allow a plaintiff towitJi- 
draw his suit with liberty to bring a new one, 
merely on the ground that he has made some 
mistake in filing the suit, Muktaji Bhaooji t?. 
Manaji. 

[1. L. R.12 Bom. 684 

, S. 50 . — Acre ev lit adjiuted and ttigned by 

tmo debtor/t, one of ichom wae an agrieultiirid — Suit 
(Hjtiinxt one ag rini It n rint~-Kindence--~Inadm'mi’ 
hit itg of vneegisfered khata for any pvrpoite what- 
/•rcr,] The plaintiff sued two defendants, one of 
whom was an agriculturist, on a khata which con- 
tained uu acknowledgment of liability to pay the 
amount duo to the plaintiff, and also an agreement 
to pny interest. Thci defendant who was an agri- 
culturist was struck off the record and the plaintiff 
proceeded against the other, and obtained a decree 
against him for the amount claimed— the Court 
being of opinion that s, bO of Act XVII of 1879 
did not apply, and that tho khata sued on was 
I valid and admissible in cvidenco albhongh not 
registered. Jle/d, by the High Court, that tho 
khata was an instrument purporting to evidence 
nu obligation to pay money within tho meaning 
of 8. Ob of Act XVII of 1879, >vhich section 
applied, although only one of the executants 
was an agriculturist : Held, also, that, under tho 
provisiems of s fiG, tho khata was not admissible 
iu evulcnee in any case whatever, not even to 
enforce a liability uguiust ouo who was not an 
agriculturist. Dinsiia Kuvabji r. Haugovan- 

DAB GoVAUDUANBAS. 

[1. L. R. 18 Bom, 216 

DELAY. 

jSr’c Cask.^ undkr Costs — Special 
Cases— Delay, 

DEMURRAGE. 

tkc CONTUACT—CONSTIIUCTION OF CON- 
TRACT. 

[1. L. R. 13 Bom. 392 

DEPOSIT. 

Ste Limitation Act, 1877, Art. 69. 

[I. L. R. 13 Bom. 338 
Sei Limitation Act, 1877, Art. 60. 

[I. L. R. 16, Gala 25 

DEPOSITIONS. 

Sea Cases ttnd^r Evidencb«*-Crimikal 
Cases^Dapositioms. 
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DEPUTY OOMMISSIONER, JURISDIO- 
TION OP. 

Jiutrici Couft^lMoUent judgm^nt-dehtors — 
Civil Procedure Codc^ 1882, m, 344, Z(iO--Appli^ 
cation to have jugmeRt-dehtor declared imolvent-^ 
Cogti."] The Goort of the Judicial OommisBioner, 
and not that of a Deputy CommiBBioner, is the 
“District Court” in Chota Nagpur under bb. 2 
and 844 of the Civil Procedure Code. A Deputy 
Commissioner therefore invostod by the local 
Ck>v6mment with powers under s. SCO of the 
Code has no jurisdiction, apart from any transfer 
by the “District Court,” to entertain an applica- 
tion by a judgment-creditor under s. 344 to have 
his judgment-debtor declared an insolvent Jn rr 
Waller t I. L. R. 6 Mad, 430; and l*orhhndnx 
Vvlji V. Chvgan Jtaiehand^ I. L. R. 8 Bom. 130, 
followed. The question of jurisdiction not having 
been raised in the lower C/Ourt the order was »c.t 
aside without costs. Joynakayan Sin<;ii r. 
Muduoo Sudun Singh. 

[I. L. R. 16 Oalo. 13 


DISCOVERY. 

Str CABE.S rNUEU iNRrKCTION OP DOOCf- 
MKNTS. 

DISCRETION OP CO CRT, 

See Receiver. 

[I. L. R. 16 Oalo. 818 

See Certificate of aominihtration 

— (JKHTIFIUATK UNUKli Bo&lRAY 
Reg. V1JIof1827. 

ri. L. R. 13 Bom. 37 


DISTRICT JUDGE. JURISDICTION OP. 

See Criminal PRotEDURK Code, 188*> 
8.487. 


[I. L. R. 10 Oalo. 121 


\."-~Jleiignl Tenohcy Aet { T, 


DEPUTY MAGISTRATE, POWER OF, TO 
ADMINISTER OATH. 

See False Evidence— Generally. 

[I. L. R. 14 Calc. 653 

DETENTION OF ACCUSED BY POLICE 

Criminal Procedure ('ode, x, 107 — /lent and of 
prisoners in euntodg of the poliee'] The right 
construction of «. i(>7 of the Code of Criminal 
Procedure is that in proceedings before the police 
under chapter XIV, the period of remand cunnot 
exceed iu all fifteen days, including one or more 
remauds, Queen-Empress r Kngadu. 

[I. L U. 11 Mad. 08 

DETENTION OF FEMALE CHILD FOR 
UNLAWFUL PURPOSE 

Sit Criminal Procedure Code, 1882, 

S. &ol. 

[I. L. R. 16 Calc 487 


/ m r rni 

Jodieiaf (tfheer. j The words “Judicial Officer nn 
aforesaid " os iiwmI in the proviso to s. ]r».3 of the 
Bengal Tenancy Aet have reference to the ‘ Jndi- 
eial Ollieer” spoken of iu ol (/>) of that section 
and to such oflieer only, and a District Judge has 
no power to revise diK^rcsos or orders passed by a 
District Judge, Additional Judge, or Hubortiiuato 
J iidge referre<l to in el. (a) of the soction. Sankar* 
MAN I Dkdva e Mathura Duupini. 

[I. L R. 15 Oalo. 327 

Z.'-Stamp Aet, 1879,#, 49— /fe/> to High 
Court, pofrer to main ,J A bail-bond was executed 
to a District Munsif, who expressed no doubt as 
in th(} amount of duty to be paid and made no 
application to have the case roforred The Dis- 
trict Juilge refernsl the ease to the High 
Held that the District Judge was not authorised 
to make the reference. 11 efkue.vce undeu 
Stamp Act, h, 19. 

[I L. R. 11 Mad. 88 


DISABILITY TO CONTRACT. 

See Specific Performance — Specific 
Performance Allowed, 

[L. R. 16 I. A 221 : I. L. R , 17 Calc. 223 

DISCHARGE OF ACCUSED. 

Criminal Procedure Code, m, Irregular pro- 
eedure-^Dixeharge of prisoner committed to Sf x- 
giant — New trial^Autrefoh arguit.'] A prisoner 
committed to Sessions on a charge cannot be dis- 
charged by the Sessions Court under s. 494 of the 
Code of Criminal Procedure, but must be con- 
victed or acquitted. Where a prisoner was erron- 
eously discharged by a Sessions Court under s 494 
that as the prisoner was entitled to 
be acquitted, a oonviotiou obtained in a second 
trial for same offence was bad in law. Queen- 

SMFRSSR V. Si VAR AMA. 

[I.L.R.12Ma<t36 


S.— Civil Procedure Code, 1882. #^.22.3, 228,249-— 
Mo/uHxil Small CauKe (\airi Aet (Aet X I of 

20. *l\—^hix('eut oni-prorredingH-- Appeal,^ The 
plaintiff obtained a decree in a Small Cause suit 
in a 8ul>ordinate Court iu the Mofussil and a 
certificate w'an granted to him under s.20 of the 
Mof\p4^il Small CatiHe (k>urt Aet for the execution 
of the decree againHt immoveable property of the 
judgment-debtor in the jurisdiction of a District 
Munsif. Ho a<;cordingly prammUid a petition to 
the District Munsif under s. 247 of the Code of 
Civil Procedure, hut his petition was dismtiaed. 

! An appeal to the District Judge was dismissed on 
I the ground that ho had no jurisdiction to enter- 
I tain an appeal in a Small Cause Court case : //eld, 
' that an appeal lay to the District Court an d ^ at 
! the Judge bad jurisdiction to entertain it. Pbbu- 
I mal r. Vknkatauama. 

[I. L. B. ISO 
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— , SS. 16 17.— Ar IHnMlution of Mar^ 

riagf*-^Dforrt viade by District Judge — Confirma^ 
tion by High Court — ApplioationhyjiH4itiofierand 
teogtomoui that decree nhonld not fe/? inode absolute 
~~ OompromUe^'l In nunit for divorce by the huu- 
luind M petitioner againut hin wife nnd another 
pereon tm oo-reepondent, the Court of the Judicial 
Oommimioner of Oudh, where the Ruit was inati- 
tnted, paimed a decree n/jr/, and the record of the 
ease was forwarded to the High Court for con* 
flrmation under s. 17 of the liidian Divorce Act. 
*nie petitioner and the rowpondcut, his wife, olso 
forwarded to the High Court through the Regis- 
trar of the Court of the Judicial ^mmissioner 
a petition in which they expressed their intention 
of living together os man and wife, and asked the 
Ckmrt not to make the decree absolute. On the 
2nd June the case came before the Court, when 
an onler was passed that it should stand over for 
' a fortnight to euablo the potitionora to appear in 
person or by pleader. At the adjounied hearing I 
both the petitioner and the respondent wore re- | 
prei»6nt(Ki by one vakil, and he prayeil the Court | 
not to mako the decree nix* absolute ; Held by 
Kuuk, C. J.« and RitouHUnaT, J.. that the Court 
should accede the prayer of the petition and 
not make absolute the (fecree passed by the Judi- 
cial Commissioner of Oudh. Further, that a suit 
for a divorce is to bo dealt with like all other 
oAseH between private litigants, and therefore the 
High Court should not make a decree nm ab- 
solute without a motion being made to it to that 
effoot : Held by Mahmood, J., that proceedings 
in a Divorce Court are quasi-oriminnl, and that 
they are governed by rules iu many respects 
vastly different from those which govern ordinary 
civil litigation, especially in the matter of cum- 
promitoor mutual agreement between the parties : 
ihldt further, that as in the Indian Divorce Aot 
no express power is given to the parties to the 
suit to prevent a dei^reo nixi passed in it by the 
Distriot Judge from being made absolute, the 
principles of the practice of the English Divorce 
Act in such a matter might well be followe<l, and 
an order be mtide at the desire of both parties 
staying the proceedings in the cause and not 
setting aside tho decree nix* which cannot be 
done. Lewu v. Imtix, 30 L, J. P, k M. ISIO rofer- 
ted to. CULLGY r. CULUiY 

[I. L. R. 10 All. 659 


86.— Css/J of suit by hvoband against 

wift for dtporce — Dt^pooU of coxtx-^Stay of proct*td* 
ingt wUil eooto paid-^Ptn'crty if husband!] In a 
suit brought for dissolution of a marriage solemn- 
ised in 183$ (the parties to such marriage being 
of Anglo-Indian domicile) the respondent, beiug 
possessed of no separata property of her own, 
applied to the Court for an order direetlng her 
husband to deposit in Court a sum sufSoient to 
cover her probable oosts of suit. The Court made 
an order direotiof the Registrar to estimate and 
certify the wile^s probable costs of suit, and 
divectM the husband to pay the sum so certified 
into Court, The husband being a man of next 


concluded. 

to no means failed to pay into Court tba gum 
certified by the Registrar : Held^ on an ap|dioa« 
tion by the wife to stay proceedings until suoii oosts 
were mid that it would be unreasonable to stay 
proce^ingB on account of the husband being 
unable to pay into Conrt that which he did not 
possess ; but that, inssmnoh as the affidavits filed 
by the parties were oontradictory as to the means 
of the husband, the matter should be referred (if 
the parties so desired it) for an enquiry by an 
officer of the Conrt into t^ question of means. 
Thomson c. Thomson. 

[I, L. R. 14 Dale, 680 

DURESS. 

North- West Prmnncfio* Zand-Jlcoenue Act (XIE 
of 1 873) ss. 94 ,97 — Assent toand validity of mutation 
of names in the CollectoraU reoord-of-righUt] The 
question was, according to the judgment of the 
High Court, whether a change of names in the 
Colleotorato reoord-of-rights represented a bond 
fide transfer by the plaintiff, or whether there 
was a mere assent by her to a paper transaction, 

I relating to the ownership of a share iu a village, 
in giving which assent she had not acted freely, 
but under undue influence. Reversing the deci- 
sion of the High Court, which was that the 
plaintiff had assented to tho proceedings under 
intimidation, their Lordships held that, on the 
evidence, no intimidation had been proved, and 
that a suit to cancel this dakhil khorij and for 
a declaration of tho proprietary right of the 
plaintiff, in whose name the village stood before 
the mutation, had been rightly dismissed in the 
first Court. Hab Lal e. Babdab. 

[I. L. R. 11 AU. 399 

EASEMENT. 

Si'c Land Acquisition Act, m. 15, 38 

AND 65. 

[I. L. R. 14 Oalo. 423 

See Custom, 

[I. L. R. 10 AU. 368 

See Partition— Effect of Partition, 

[I. L. R. 14 Oalo 797 

See Casbs undbb Pbkscbiption— Eask- 

MKKTB. 

See Right of Suit— Eassmenib. 

Str Right to use of Water. 

[1. L. R. 11 Mad. 26 

EASEMENTS’ AOT (V OF 1388), sa. 6, 7, 

and 17. 

^ Presobiption— Kabbmehtb— B ioar 
to Watbb. 

[1. L. R. UMad. 16 

See Right to use of Watmb. 

n. L. R. 11 Had. 16 
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BJEOTX8KT. 

8 e 0 Cases xmom Landlobd akd Ten- 
akt— Ejectment. 

Landlord and tenant— > Tenant remaining in 
occupation after passing a razinama—^Hjfeet of 
the razinatna — Ejectm<nit suit hy owner of “ inter 
esse tcmnnif] The first and second defendants 
were snb-tenante of the third defendant, who 
had certain land which was part of the inain 
Tillage of JO In 1883 the third defendant exe> 
cnted a raiinaina in the following terms which 
he gave to the receiver who had been appointed 
by Court to manage the village : — “ Up to the 
present time my father and I have been cultivat- 
ing the land, but the land belongs to the inamdar. 
I have no title over it, and the inamdar can give 
it for onltivation to any one ho plooHee.” Short- 
ly after the date of this razinama the inuindar 
gave the laud to the plaintiff, who now sued to 
obtain it from the defendautH, who had remained 
in possession i JL ld that the plaintiff was «mi- 
titled to sne in ejectment, although he hod not 
been put in possession of the land. Buittia 
Duondu r. Ambo. 

[1. L. K. 13 Bom. 294 


ENDORSEMENT, ON DEED. 

Ekgistration Act, 1877, h 17. 

II. L. R. 9 All. 108 

See Stamp Act, 1879, s. .'lO. 

LI. L. R, 11 Mad. 40 

See Stamp Act, 1879, Sen. II. Aut i.'s. 

jl. L. R. 10 Mad. 64 


ENDOWMENT. 

(Jhnritahle Endowment — Trust property sold 
in execution-— Jtights of heirs of th event or of 
the trust against execution purehaser.] A trunt- 
deed of certain property cxecute<i by the member 
of a Hindu family provided that neither be nor 
hU heirs should incumber or alienate it, but that 
in case of necessity his heirs might maintain 
themselves out of &e income while admin isU;r- 
ing the trust of a certain charity. The provi- 
sions of the trust were not proved to have been 
observed by the settlor or his family, and the 
settlor on one occasion disclaimed the trust. The 
trust property was attached and sold in execution 
of personal decrees passed against the settlor 
and another member of his family. The widow 
of the latter, after the death of settlor, sued to 
recover the land from the execution purchaser 
as heir to the settlor : Jfeld, the plaintiff was 
not entitled to recover the land. Itupa Jags ft* t 
T, KrUkmaji Oovind I. L. R- 9 Bom. IC9, 
distuifiiished. SuPPAMMAL r. The Collectob 
ow Tahjobe. 

[X. L. a 12 MM. 387 


ENaUSH LAW. 

See Hindu LAW^Hirr— OoNmucTia 

OF OlFTB. 

ll. L. a 16 Oalo. 67* 

See PAB9I8. 

[I. L. a 13 Bom. 30£. 

ENHANCEMENT OF RENT. 

I. Liability to Enhancement ...286 

(rt) General Liability ... 280 

lb) Particular Tenure-holders 

and Teuures ... 287 

(<?) Depeudont Talukdars ... 2M7 

See Ehtoppel— Statements and Plead 

INU8. 

[I* L. a 16 Oalo. € 

See GrARDIAN — DUTIES AND POWRIU 

OF Guardian. 

IX. L R, 15 Oalo £ 

See Minor -Liability on Contracts. 

[I. L, R. 15 Oalo. 8 

Cl) LIABILITY TO ENHANCKMEXT 
( ft ) General Liability. 
t. — Transf rahlo tenure Mutation of narnesmm 
Tenant who has transferred his ludding — Liability 
of. ] The main ubj(H*t of a suit for eiihaucemeut 
I is to have tlu; contract lK>twoen the landlord arul 
j tenant a« n'gurdn the rate of rent re-adjusted. 

; In a suit for enhanocmoiit it was found that the 
j dtdcndaiit had, prior to innUtutiou. sold hU hold* 
ing, whicli by cuHtom was transferable without 
j the corHcnt of the landlord, to a third party. 
' There had Uren nt. mutation of names, or pay- 
I ment of a nazar, or execution of fresh loam) ; but 
* the landlord had received rent from the third 
party and wok fully aware of the transfer; IftlU 
that the connection of the defendant with the 
\ holding had come titan end, and the suit against 
him did not lie. Abdul Azie Khan r. Ahmed 
Ali 

[1. L. R. 14 Oalo. 796 

2.StitlemeHt of a Government khas niehal-^ 

; Ihqulation Vn of Xm^—hengal Act I n of 
—livngal Art VI 11 of 1879, w, 10—H j In order 
to maki! the enhanced rent, stated in njummahnndi 
] settled under Hog. VII of 1822, binding upon a 
! tenant, there mast bo either an assent to Giat 
enhancement, or else a compliance with the pro* 

, visions of the rent law, with rofeninoe to enbatico- 
1 ment of rent in force at the time of snuh enhanoo* 
ment. ITSilrn y. itajeoomar JJulf^ 16 W, R. 1611, 

' Enayetoollah Meah v. Nubo Coomar Sircar, BO W, 
j K. 207 ; and Rrazooddeen Mahomtd v. MoAfpine, 
22 W E. 640 followed. Akshaya Coomae DDTT 
! r. Shama Gbaban Patitanda. 

I a z< B.ieoido.08e 
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ENHAKOEMENT OF nmT^oneluded, 

(0 LIABILITY TO BNHANCEMBNT-^07«?I<;. 

{ h ) PAIiTICUI^i^a TiSNUHE H0LDEB8 AKD 
Tssubbb. 

3 . — Oiwernment klui* mchulg-^Mode of enhance- 
mnt of rent of,'] The rent of a Government Itkan 
mehal can only be enhanced by the eame procoAS 
an the rent on any private eMtato. Akshaya 
C ooMAR Dutt r. Sham A Cuabax Pa^itanda. 

[1. L.aieCalo. 586 

Dependent Talukdabs. 

Jteffttlation VlJ/of 1793. w, 48— 
/52 — liongiil HegiUatioA XLI V of 1793, w. 2 — 5.] 
A porchaaer of a ssoinindari at a public eale may, 
by virtue of hU ordinary rii^ht ae zemindar, cn- 
hanoti the rent of a dependent taluk from time 
to time under the proviRious of Bonpfal ttofifula- 
tion VIII of 1793, and is not barred from so doing 
by the proviHions of », r> of Bengal Regulation 
XLIV of 1793. Tbo words “ for the same period 
OH the term of their own engagements with 
Government ” in s. 48 of Bengal Uegulution VIII 
of 1793, refer to the period of the decennial settle- 
ment and do not mean “ in perpetuity ^-Doorga 
Stnttidroo v. Chunderuath JJhadoonr^ S. D. A. 
(1852) <142, disHfinted from. In an enhancement 
suit of the nature indicated above, the Tat(i of 
rent to bo fixed as payable by the under-tonuro 
holder must onlinarily bo fixed with roferonco 
to the rents paid by ryots within the tenure itself 
and not with reference to those paid by ryots 
in the neighbourhood outside the limits of the 
tenure. Bihskshuki Deoi Chowuhbain e. Hem 
Oh UNDER OUOWliUBY. 

1 1. L. R. 14 Calo. 133 

ESCAPE FROM CUSTODY. 

X.^Penal Code, 9 225. — Criminal Proerdurv 
(>od 0 , it, 59 — of thuf-^Jtcurucfrom custody of 
private pernon ] To 8Up{>ort a conviction under 
s. 227 of the Indian Penal Code, it is not necessary 
that the custody from which the offender is 
renoned should be that of a policeman : it is enough 
that the custody is one which is authorised by 
law : JJdd, thoreforo, that rescue from the cus- 
tody of a private t>ersou who had arrested a thief 
in the act of stealing was an offence. Queen- 
Empress V, Kutti. 

[I. L. R. 11 Mad. 441 

Omle, 9 , 22i Ceimiaai Peoeedarc 
Clide, 9, f»9*-L<»caf fWerfy,] The accused was 
arretted in the act of stealing and was handed 
over to the village Magistrate, who forwarded 
him in custody of the village servants to a police 
ttoUou. The accused escape on tbo way. He 
was oonviotad under s. 224 of the Penal Oode. 
On appeal the conviction was reversed on the 
ground that the custody was not legal : Held 
that the conviction was right Section 59 of the 
Code of Criminal Procedure, which reqoirea a j 
private person who acreste a thief in the act to 
take the thief to the noareet police 8tatioii« is 


ESCAPE FROM 

sufficiently complied with by sending the offender 
in onstody of a servant. Queen-Empress v , 
POTADU. 

ri. L. R, 11 Mad. 480 


ESCHEAT. 

See CO-SHABERS— BBEUTION OF BUILD- 
iNQS ON Joint Property. 

[I.L. R. 12 Mad. 287 

Sec Hindu Law— Partition— Aobbr- 

MENTS NOT TO PARTITION AND 

Restraint on Partition. 

[I.L.R.12 Mad. 287 

See Malabar Law-Mortgaoe. 

[1. L. R. 10 Mad. 189 


ESTOPPEL. Col 

1. Statements and Pleadings ... 288 

2. Landlord and Tenant, Denial of 

Title ... ... ... 289 

.3. Estoppel by Deeds and other 

Documents ... ... 289 

4. Estoppel by Judgment ... 290 

5. Estoppel by Conduct ... ... 290 


See CoMpROMiBR- C ompromise of Suits 
UNDER Civil Pbocedurb Code. 

[I. L. R. 11 AH. 228 

See Mahomkdan Law — Pre-emption 
— Kioht of Pre-emption— Co- 

SHARERS. 

[l.Xi«R. 9AH.480 

See Pre-emption— Bight op Pbr-emp* 

TION. 

LI L. R. 9Aa 234, 480 

(1) STATEMENTS AND PLEADINGS. 
l.---I)enial of genuineneu of mortgage — Suhte^ 
guent Suit to redeem,] T su^ to eject AT from 
certain laud, alleging that A' having entered 
under a lease held os a trespasser. A" pleaded 
that ho held as mortgagee. It was found that A* 
obtained possession under a mortgage deed for 
Rs. 1,000, which had not been registered, and 
that he held also a second mortgage for Ra. 60, 
and it was held on second appeal Uiat K waa en- 
titled to defend his poesession by virtue of the 
mortgage for Rs. 60 and, aa V had not offered 
to redeem the charge but had sued on falae aver- 
ments, the snit was dismissed, then sued £ 
to recover the land on parent of Ba. 60. In 
his plaint V stated that, though the mortage 
deed for Rs. 60 waa fabricated, the High Obnrt 
had decided that bo was bound to pey Ba. 60 
before recovering the land from iT. The Diatriot 
Court on appeal diamisaed the salt on the gmiul» 
inter oiia, that aa V denied the geaniiimaa el 
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(1) 8TATEKENT3 AND PLEABlNa3-<*(>ik*2i;. 

the mortgage, he oould not sne for redemption : 
Held that wa« entitled to redeem. VAiia- 
THAYYANOAB r. KEISUNASAMI. 

[1. L. R. 10 Kad. 102 

2>'^Admiieifln nnt am^untin^ to etfoppeU^State^ 
ment in »uU for enhancrment ae to certain pereon 
being tenant,] A pntnidar obtained deoreee for 
enhancement of rent on halm Hate eigned by a 
widow for her minor eon by which she agreed to 
pay it : //rZd, while finding that the minor wae 
liable for the enhanced rent, that the putuidar 
was not preolu'led by the fact that ho had, 
after the son bad attained full ago., sued the 
mother as tenant, stating that she and not the 
son, was tenant. Watson and Company r. 
Sham Lall Mitteb. 

{1. L. R. 16 Calo. 8 
[L R. 14 I. A. 178 

(2) LANDLORD AND TENANT, DENIAL OP 

TITLE. 

3 .— — from one of eertraf ro» 

eharere-^Dt mal of leenorU title ] A posrson taking, 
a lease from one of several co-sharom cannot 
dispute his lessor’s exclusive title to receive the 
rent or sue in ejectment. Jamscdji Sokaiui r. 
Lakhhmiuam Rajabam. 

[I. Xi« R« 13 Bom. 323 

^.^Eridence Act (I of 1872) s. 116 — Vnaeeenxed 
fCMte reclaimed hg plaifitiff — Patta granted to 
defendant,] The plaiutiff, who was the holder of 
a ioarg in Canara, demised adjacent waste* land to 
one who brought it into cultivation and remained 
in oooupation for two years. The land was not 
assessed to revenue iu the name of either of these 
persons. At the end of two years the teuaut let 
into oooupation a sub-tenant who subsequently 
assigned bis right to the defendant, the holder 
of a neighbouring warg. The defendant obtain* 
ed a patta for the laud from the Revenue autho- 
rities. In a suit by plaintiff to eject the defen- 
dant *. Held^ that the defendant was not estopped 
from setting np a title adverse to the plaintiff 
and that bis possession became adverse when tbs 
patta was granted to him. Subbabata r, Kkisr- 
KAPPA. 

[I. L R. 12 Mad. 422 

(3) ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS. 

O.^Minor, comtract hy-^Deed of relinquiehment 
eaeeuiod by Minor^Ratifieati&n by aeqnieecence,] 
A sued in 1S86 to recover oertsin estates from A 
aRegiog claim under his adoption wUoh took 
place in 1845. In 1876 A, being still a minor, 
reliiiquisbed by deed his claim to the estates for 
Ba. 13,000; but now alleged that be thought 
he was relinquishing it only in favor of the 
defendant's pr ed eoes wr in title who died in 1888, 

W 


ESTOPPEL— ees^tased. 

(S) ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS— eonclnded, 

having been in possession of the estates since 
1807. The plaintiff attaiutnl his majority in 1878 : 
J/t ld that whether the oanse of action arose in 
1865 or KVG7, it was equally barred from 1879: 
and that the plaintiff was bound by the deed of 
relinquishment Assuming the plaintiff was a 
minor of 1& years of age at the date of the deed 
of reliuqnisnment, it is not likely he would not 
have uuderstood its effect, or that bo failed to 
ast^ortain it when he attained his majority in 
1878. His conduct of aoquiesoonoo in it had 
moreover acted as a ratification of the contract 
of rolinquinbrnent. Vkn&ATAOUALAM r. Maha- 
LAK81IMAMMA. 

[I. L, R. 10 Msd, 278 

(4) ESTOPPEL BY JUDGMENT. 

6 --Ciril J*roeeduyc Code, 1882, e. H3b-^On/er 
reject i/ff/ claim pet it ion ) All order reacting a 
claim |>etition under k. *Ki5 of the Civil Procedure 
Code, not being appealed against within one year 
acquires the force of a decree.— Velayuthan v, 
Lakubmona, I. L. R. 8 Mad. 506, followed. 
Acmuta r. Mammavu. 

[I. L. E. 10 Mad. 357 

(5) ESTOPPEL BY CONDUCT. 

7.'^Eeidcnct’ Act, h, 

iicprt nrntat ion,] A a Hindu governed by the 
MitaUnhara law, died on the 12tb May 1867 leaving 
a w'idow J{ and a brother H, who was admiU 
tcdly the next reversioner. In July 1867 /Ipur- 
porUvl to adopt a sou IJ Vo A, and subseqnently 
in BepUimber 1H67 obtained a certificate Under 
Act XL of 1858. In 1872 // obtained a loan 
from the plaintiff H of Rs. 9,000 and to secure 
its repayment execut.^d as gu^ian ot I) n motU 
gage of seven mouzah.s in favor of if. The 
money was advanced and the mortgage executed 
at the instigation of Jt and with his consent, and 
on his representation that D was the duly adopted 
son of A, and it was admitted that the money was 
advanced for, and speoifloally applied towards 
the payment of, decrees obtained against A in 
his lifetime and against his estate after his 
death. Ji died in 1878. On the 14th August 1880 
At infftituted a suit against J) upon his mortgage 
and iu that suit be made 8 a party defendant 
as being a purchaser of the mortgagor's interest 
in one of the mouzahs included in his mortgage. 
On the 26th Jane, 1882, M obtained a decree de* 
daring that he was entitled to recover the 
amount due by sale of the mortgaged monaaha. 
In the proceedings taken in execution of that 
decree, At was opixMed by L who was afterwatdi 
held to be a banamidar for 8 who olailhod that Im 
had on the 8th November, 1880, pnrehaoed fly 
oat of the seven moosahs at a sale In exeoutloa o 
certain decrees against B, On the 28th WtAnnmy 
1884, A’# claim was allowed and on the 1 1th Anguat 
1884, At brought thia salt a^nst L, aoc 
D and the deoree*holdm in M tnii agitot 1 

1A 
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for » deolarailon of bb right to follow the mort* 
Ufoged jMroMrty in the huadt of S. It wan found 
M a feet that the adoption of D was invalid : that 
he adVanoe by JIT to il was jastifled by legal 
neeeMdty, and that L was the benamidar of H, 
Jt also appeared that M had himself become the 
pnrehaaer of one of the mortgaged mouzahs. The 
lewer Oourt gave M a decree declaring him to 
be entitldd to reeover the full amount of the 
Moitgage money from the five mouzahs in the 
hands of B: L and S appealed and Af filed a cross 
appeal alleging the adoption to be valid and 
mni^g on B It was contended that 8 as the 
representative of R was estopped from denying 
the validity of adoption, and thns having 
been a party to JTi first suit the question as to 
the liability of the mouzahs to satisfy the mort- 
gage lien was retjndieata as against him : field 
that a purohasor at an execution sale is not as 
sQoh the representative of the judgment-debtor 
within the meaning of s. lift of the Evidence 
Act : Tfeld^ further, that, though U was estopped 
by his conduct from disputing the validity of the 
adoption, or of M'm rights as mortgagee, S being 
an aoction-purchaser was not bound by //V acts, 
and was not estopped from disputing the adoption, 
an he derived his title by operation of law ad- 
versely to /Z, and was thus iu a different position 
from a jpemon claming under a voluntary alieua- 
tion. Lala Pakbuu Lau r. Mylnb, 

[1. L. H. 14 Oalo. 401 


AfhptifiH — Suit to entahlUh validity of 
ndcyifioa.l In a suit to establish the validity of 
an a4opt!<m of the plaintiff by the defendant 
where it was shown that she h^ taken him iu 
adoption, brought him up and married him as the 
adopted son of her husband, and had put herself 
forward as his mother : JMd, that the defend- 
ant wat estopped from denying the validity of the 
plaintiffV adoption, and could not, whon the plain* 
tiff might have lost all right in his natural 
family, assert that she had not validly adopted 
him, Eayji Viif avakbav Jaoqansath Srakab- 
ttrr e. Lakbmmxbai. 

!I. L. R. 11 Bom. 381 

B.^Wridtnoe Aft I of 1872, s. U^^Equitahlv 
A decree-holder at a sale in execution 
of hu decree pnrehased a semlndari share belong- 
ing to his indgment-debtors. Afterwards, in ex- 
eontioxi of S snbaeqnent decree held by another 
person, the same with other property was again 
pat np for aale. Prior to the sale, the subsequent 
decfsa-hfoldeg applied to the officer conducting 
% etating the fact of the sale and purohase under 
the prenous deolree, and reqnesUng that the aale 
should be eonfined to a portion of the judgmeut- 
dSbtnm' interest which laA not been already 
•bid. Ihibi apj^oation was disallowed, and the 
Whbb tnteim of the iudgment-del^re put 
nn fSetr «de, and the prior decree-h<dder, who 
wk pSese n tw mede a bid. intimately how- 
UTlift a pkmm ct tht pr^i^ wee witiidranm, * 
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and the remainder only was sold, including part 
of the property sold in execution of the prior 
decree. The prior decree-holder did not bid again. 
Afterwards the prior decree-holder brought a 
suit for a declaration that the share which he had 
purchased at the sale in execution of his decree 
was not affected by the auction sale in execution 
of the subsequent decree : Held that the plain- 
tiff was not estopped from claiming such a de- 
claration by his conduct in bidding at the sale at 
which the defendant had purchased, inasmuch 
as it could not bs said that by bidding he meant 
to show that he had no title to the property or 
hod waived his title, or that he bad encouraged 
the defendant to purchase, or had power to forbid 
the sale. Rat Strta Ram v. Ki^thun Dan^ 1 N. W. 
402 ; McConnell v. Mayer, ^ N. W. 316 ; Agraitml 
Sinyh v. Fonjdar Singh, 8 C. L. R. 346 and Solano 
V. Ram. Lall, 7 0. L. R. 481 difitingoished. Ghkran 
V. Kunj Behari. 

1I.L.R. 9 All. 413 

10. — Prior 7?ievm?)rancer bidding at a^ietion^mlc 
in cjeecution of decree and not annoiincing bin 
incnmbt'ance — Sale by firet mortgagee in ejeecntion 
of decree upon geeond mortgage held by him — 
Intereet acquired by pnrehfiger at Hueh gale — Sale 
o f potat ions of mortgaged property ^Mortgagee 
not eompel led to proceed fret against umold por- 
tioM — knfareem^Nt of mortgage againet purehager 
not having obtahwd poHKegHion!] At a sale in 
execution of a decree for enforcement of a hypo- 
thecation-bond. the decree-holder, by permi^on 
of the executing Court, made bids, but 
property was purchased by another. At that 
time the decree-holder held a prior registered 
inoumbranoe which he did not personally announce. 
In a suit brought by him sabsoqnently to enforce 
this inoumbranoe, it was oontended on behalf 
of the auction-pnrohaser that he was estopped 
by his conduct from setting it up as against her : 
field that there wos no estoppel ; that under 
s. 114 of the Evidence Aot the Court was entitled 
to presume that the provisions of s. 287 ((t) of 
the Civil Procedure Code had been complied with, 
and that consCqaently the notification of sale 
disclosed the existence of the incumbranbe now 
sued npon ; that the plaintiff w» entitled to 
assnme that intending pnrohasers would read 
the notification or search the register for the 
purpose of asoertaining what was the property 
being sold ; and that his rights were not affected 
by his not having personally announced hUi in- 
oumbranoe, nor could it be said that solely hjr 
bidding at the sale he had encouraged the pur- 
chaser to buy. Maektmie v. BritUk Linen 
L. R. 6 App. Ca. 82 and Bheran v. AWih BehMH^ 
I. L. R. 9 All. 418, referred to : JSolS also thht 
it could not be said that under thS dizdiiiiiBtaaoeS 
the plaintiff most be taken to have sold, ih eorikni- 
tion of his decree, the interest wMoh Be sold 
under the bond now in suit ; that ho could acu 
be oomp^ed to prboeOd first against thceS por- 
tions of the mmtgt^fud pto pur ^ whkih had not 
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been §old; and that the bond was enforceable 
againit a purchaser of part of the mortgaged 
property who had nerer obtained possession. 
Banwabi Dab r. Mubammad Mashiat. 

[I. L. R. 9 AU. 690 

11. — Afadrai Rent Rixoveru Act, es. 3, 9, 79, 80- 
Teomiah land* — Unregixtvrcd holder rendering wr- 
riee and granting pa1ta»^E*toppt'1 hg acquit*- 
cenee of pi*rmm entitled to the yeomiah holdi»g,'\ 
A yeomiahdar died leaving a brother who was 
then out of India. Shortly before his death, he 
made an invalid assignment of his holding to a 
third person who performed the service, and 
granted pattas of the land. The holding was 
resumable on failure of the service. The bro- 
ther of the late yeomiahdar returned after throe 
years and obtained registration of his title, lie 
now filed this suit to enforce accceptance of 
pattas tendered by him to the raiyats who had 
already accepted pattas from and executed mu- 
chalkas to the assignee : Held, that the suit 
was not maintainable, as under the circnmHtances 
the plaintiff’s conduct justified the tenants be- 
lief that the assignee was entitled to collect rent 
from them until the assignment was (piestionod 
by the plaintiff and notice of his title given thorn. 
KBADAB r. SUBBAMANYA. 

[1. L. R. 11 Had. 12 

Vh,--Mortgaged land *uh*cgucnf1 y told hy mort- 
gagee in exccuh’on of a monty-decrec^ Purchaser 
at euch mlc volthout n(dicc of mortgage — Mort- 
gagee eetopped from *ub*equrnthf enforctnp h i* mort- 
gage a* againet pHrcha*er.'\ AVhero a judgment- 
cr^itor in execution of a money decree sells pro- 
perty as belonging to his judgment-debtor, he is 
afterwards etitopped from enforcing, as against 
ti^e purchaser, a previous mortgage sf the pro* 
party which has been created in his own favour, 
but of which he has given no notice at the time 
of the sale, and in ignorance of which the pur- 
chaser has bid for the property and paid the foil 
price. This principle applies even though the 
mortgage-deed has been registered. Agabohako 
Gum AN Chaitd v, Bakhma Hanmant. 

[I. L. R. 12 Bom. 678 

18.«*-J9ciktmi tran$aetion-^Mi*rcpre*entation^ 
Heir when hound by the act* of ancegtor.'] B pur- 
chased some property from D (a member of a 
joint Mitakshara family) in the name of his wife 
JT, with the object of concealing from certain per- 
sons Gist he was the real purchaser, and further 
lest, iu the event of a dispute arising iu respect 
of ittoh property, which was heavily encumbered, 
his exclave property might be prejudiced and 
sttsehed with debt After the death of her hns- 
bsad K obtained a certificate of guardianship of 
her infant son 8, in which she £d not include 
this property, sad in fact continued to treat the 
poo p e i ' ty as hear own. During B* minority, O, ^e 
n^plinw of D, who was now of age, brought 


ESTOPPEL 

(5) ESTOPPEL BY CONDUCT-i'os^iaaeif, 

a suit for pre-emption against K in respect of 
this property, and obtained a consent decree un- 
der which he took nosaession. iS, then, on attain- 
ing majority, instiluted a suit against 0 for the 
recovery of the property, as the heir and repre- 
sentative of his father, on Uio ground that K 
was a mer&bcnamidar. The defence taken by C, 
amongst others, was that K was the real owner 
ho bolievod her to be ; Hcld^ that on the autho- 
rity of Luchmnn Chunder Geer Go**ain v. Kalli 
Churn Smgh, 19 \V. U. 292, it was a good defence, 
for, even on the assumption that the purchase 
was benami, <S as heir of B was bound by the 
mtsreproseiiUtion of the latter. CffUNDBB Ooo- 
MAR r. IIUBBU.VS SAHAI. 

[L L. R. 16 Ohio. 137 

14 —-Benami tran*action — penon* claiming un- 
der pergon who ereate* the henamiA The mere 
fact of a bcuami transfer does not in itself con- 
stitute such misrepresentation as to bind all per- 
sons claimiug under the person who creates the 
lienami. O made a benami gift of hts property 
to his wife A. The deed of gift was registered 
aud purported to be made iu consideration of 
the fixed dower due to J. There was no muta- 
tion of names ; but () managed the property ae 
A'* am-muktar under agenor^ power-of -attorney 
exeonted by her in his favour. On the death of 
0, A mortgagc<i the property. At a sale in 
execution of a decree obtained by the mortgagee 
against A, the mortgaged property was purchased 
by the defendants. On the death of ^1* /f and 
B, the son aud daughtfir of A, sold fteir shares 
iu the pro{>crty, which they had inherited from 
I their father O, to the plaintiff. In a suit by the 
plaintiff against the defendants for a declaration 
of his right to the shares of H and R, and for 
partition : JJeld, that the acts of O were not such 
as to constitute an estoppel as against his heirs, 
and therefore the plaintiff was entitled to the 
relief he sought. Luchmvti Chunder Geer Goo*- 
Main V, Kali i Churn Singh, 19 W. R. 292. explained* 
Sauat Chundeb Dey V. Gopal Chukdee Lajia. 

(I. L. R. 16 Oalo. 148 

\ti,^Ecidenrr. Act\{I of 1872) », IJfi—Agtignee 
of mortgagor — Bight to *ve for redemption.! 
Where the plaintiff in a suit foi redemption ox 
a usufructuary mortgagejwas the original mort- 
gagor, who had by a registered instmmen t as- 
signed bis interest in the mor^ged property to 
another, and the assignee did not apply to ^ 
made a party to the salt, but put forward or 
consented to have pnt forward the original mort- 
gagor as the person entitled to redeem : Held that 
as there was nothing in that litigation to dlOW 
that the defendant-mortgagee was in any way in- 
dncel to alter bis position or to do any act whidh 
he would not otherwise have done in oonaeqneiior 
of the assignee’s conduct, the latter was not oi- 
topped by B. 116 of the Evklenoe Act (I of IS72" 
or by any principle of equitable eetoppel from 
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sroasT or oabbs. 
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W^OWML-ecneltidei. 

(5) ESTOPPBL BY OOKDOOT-Mn«Z«(i«d. 

kfterwwdi mlng on his own nocount for redemp- 
tion. Muhammad SAHi-in>-mir Khan «. Han- 
HU Lad. 

[If L. R. 11 All. 386 


XUROPEAM BRITISH SUBJECT. 

See OAfiKS UNDKB JCBISDIOTION OF CRI- 
MINAL COUBT—£UBOPEAN British 
SUDJKCTS. 

See MaQISTRATE, JURlsnicmON OP — 

Powers of Magistrates. 

[I L. R. 9 All. 420 


» in Bangalore. 
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Court, Mrorrh— -Criminad. 
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(1) DBCRRBS, JPDGMBNTS AND PROCEED- 
INOS IN FORMER SUITS. 

(4) Qeksrally. 

I ,— made by partie* vMnagiag pro- 
Gertie* in iuH-^^idenee of conduct. 2 The appel- 
anta tied an anplioatioa for the admieeion in 
fvidenoe of oertined copies of certain jadgmeots 
nd decrees reieeted by the lower Court. The 
ppellanti song ht to make use of these docnments 
lOt as coQStitating matters in dispute ree Jttdi- 
>4f4, but as oontaining summaries of statements 
nade bv parties oonoemed in the management 
kf the plaint properties and as evidence of oondnct: 
ield^ that the documents were inadmissible in 
videnoe. SonaAiiAinrAii r. Paeamaswaiuk. 

[1. lA.R.llXad. 116 


EVIDENOE-OIVIL OASES -conftnaedh 

(1) DECREES, JUDGMENTS AND PROCEED- 
INGS IN FORMER SUITS-ccmfinnsd. 

ih ) Unexecuted, Barbed and Bx-pabts 
Decrees. 

2,-Sstoppel-^£Jx-parte decree^ Effect of^Rate 
of rent — Kent Sait Civil Procedure Code {Act 
of 1882), s. 13.] A mere statement of an 
alleged rate of rent in a plaint in a rent suit in 
which an ex-parte decree has been obtained, is 
not a statement as to which it mnst bo held that 
an issue within the meaning of s. 13 of the Code 
of Civil Procedure was raised between the parties 
so that the defendant is concluded upon it by 
such decree. Neither a recital in the decree of 
the rate of rent alleged by the plaintiff, nor a 
declaration in it as to the rate of rent which the 
Court considers to have been proved, would ope- 
rate in such a ease so as to make that matter a tee 
jadieata, assuming that no such declaration were 
asked for in the plaint as part of the sabstantive 
relief claimed, the defendant having a proper 
opportunity of meeting the case. Modhusudun 
SuahaMundul v. Brae, 

[I. L. R. 16 Oalo. 300 

(<*) Decrees and Proceedings not inter 

PARTES. 

Q*^^Eoideacr Art (/of 1872), x. l^-^Custcm — 
AdmhHihUitij in eridvnee of jndgmenU not inter 
parteii.'"2 In a suit for rent the amount of the 
land held by the defendant was questioned, and 
it was contended that the land must be measured 
with a hath ot 21 g inobes and not one of 18 
inches, os claimed by the plaintiff zemindar. Cer- 
tain decrees obtained by the zemindar against 
other tenants in the same pergnnnab in suits in 
which 18 inches had been taken os the hath were 
tendered in evidence in support of the plaintiff's 
contention that the customary hath in the per- 
gunnah was one of 1 8 inches : lleld^ that such 
decrees were admissible in evidence under the 
provisions of s. 1 H of the Evidence Act, as they 
furnisheil evideuce of particular instances in 
which a custom was claimed. Jianutullah Sir- 
dar r. Romoni Kant Roy. Pir Buksh Munddl 
V . Romoni Kant Roy. 

[I. L. R. 16 Oalo. 233 

4.— Nwif for pre-emption-- Ecidence of euetom 
—Decree* cnforctHg right,] In suit for pre- 
emption based on custom, evidence of decrees 
pawed in favour of such a oustom, in suits in 
which it was alleged and denied, is admissible 
evidence to prove its existence. The most aatia- 
factory evidence of an enforcement of a onstom is 
a final decree based on the onstom. O^u Lai 
v^ Fateh Lai. I. L. R. 6 Calc. 171, distingaiihed. 
Kooiioottoollak v. Mohince Mokun Shaka^ fi Her. 
Civ. andCr. Rep. 290, Skeo Chum v. Monday, 5 Agra, 
138 ; and Lachman Jtai v. AJ^r Eha% 1. L. E. 

1 All. 440. referred to. Qurdatax. Mal e. 
Jhandu Mal. 


ft L. It to Aa 686 



( ) 


DlGEErr OF GASES. 


( m ) 


XVZD£NOS>-CmL OkSES-^^ontinurd. 

(1) DECREES, JUDGMENTS AND PBOCEED- 
1NG3 IN FORMER SVYlS^i^fmclnded. 

{c) Dicbebs akb Pbocekdikos not inter 

PARTES — eoncl ndt^d, 

t5,^Ef>idence Act^ m. 13, 42 — Peletanrjf of 
judgmentt in iviti in irhich right vra* Mseried to 
collect due* for a tewple.'] In a suit brought by 
the tmstees of a temple to recover from the 
owners of certain lands in certain villages money 
claimed under an alleged right as due to the 
temple: Ileld^ that judgments in other suite 
against other persons in which claims under the 
same tight had been decreed in favour of the trus- 
tees of the temple were relevant under s. 13 of 
the Evidence Act as being evidence of instances 
in which the right claimed had been asserted : 
Held, also, that the said judgments were relevant 
under s. 42 of the said Act as relating to matters 
of a public nature. Bamahabii r. Appavu. 

[I. L. K. 12 Had. 9 

(2) MAPS. 

^.’—Surrey map^Suit for poHnexnion — Ejectment 
— Evidence of poxxc.'^Hion, and titlej] In a suit 
for possession oi certain land as appertaining to 
a certain estate and for ejectment of the defend- 
ant, brought by a purchaser at a revenue sale, 
the only evidence adduced by the plaintiff was 
two survey maps of the years 1846-47 and 1S65- 
60. The lower Court gave the plaintiff a decree 
for only a poition of the land claimed, such por- 
tion being included in both of the maps. The 
remainder of the land claimed was not inoluded 
in the map of 1846-47 : yA7<f, that a survey map 
is evidence of posstsssion at a particular time, r/:., 
the time at which the survey was made, and may 
be evidence of title, but as to whether it is suffi- 
cient evidence or not, is a question to be decided 
in each particular case, I/rld, further, that os 
the two maps showed that the portion of the 
land decreed to the plaintiff was in his predeces- 
sor’s possession at the date of both surveys—tbat 
is to say, at two periods wdth an interval of 
nearly twenty years between them— they might 
be sufficient evidence of title, and the decree of 
the lower Court was correct. Mohexh Chnndra 
Sen, V. Juggut Chundra Sen, I. L. R. 6 Calc. 212, 
discussed. Syam Lal Sauu v, Luchman Cbow^- 

BHBY. 

[I. L. R. 16 Oalo. 853 

J7.^Thah>Uapt^Bo^ndary^Title, Queetion ofA 
The sole question for determination being a ques- 
taon of the boundary of two taluks, the Judge 
hearing the case refused to give effect to a 
oertain thak-map which had been prepared in 
1869, and npon the faoe of which appeared what 
were admitted by the parties then owning the 
taluks to be the boundary lines of the taluks at 
the time ; no evidence was given showing that 
these boundary lines had ever been altered : 
Heldf that the map was clearly evidence of what 
the honndanes of the properties were at the Mm 


BVIDENOE-^OIVIL 

(2) MAPS->raselsJrJ. 

of the permanent settlement, and also as to what 
they admittedly were in 1869. Syama Sundxri 
Dabsya r. JoGosyNDUU Sootar. 

[1. L. R. 16 Oalo. 186 

(3) lySOELLANEOUS DOCUMENTS. 

(a) Books. 

8 — Hittorical worker Evidence of veage or h^cal 
emtom.^ Observations on the use of books of 
history to prove local onstom. Vallabua 
Madusuoanan. 

[I L R. 12 Had. 495 

(h) Pedigree. 

9. — A iiyamntana la w— Partition-^ Evidence — 
Admiexihility a» to pedigree in a doettment that 
half lorn Met axide by the Court,’] In a suit for 
division of the property of an extinct divided 
branch of the family of the parties who were 
govcrne<l by the Aliyasantaua law. a written 
agreement which had tKMiu sot aside by the Court 
as against the dofoudants was offered in evidence 
by the plaiutiff to prove that the parties were 
of erj[ual grade of relationship, in which oaso it 
was admitted that partition was enforceable: 
J/tid, that the written agreement was admissible 
as evidence of pedigree and that the plaintiff 
was entitled to the decree sought for. Timm A v, 
Daramma. 

LI. L. R. 10 Had. 362 

(r) PBTITIf)N 8 . 

10. — Admtxxihilif }/ of petition xignrd by a 
per xoH available but not called a* wit?t.exe,] At 
the son of a d(x;eaHod zemindar, sued It and O, 
his widow and broMier, fur iKwsession of the 
zemindari, which was impartible. In order to 
prove that A was illegitimate, C filed two peti- 
tions purporting to have been signed and sent 
to the Collector of the district by C7, in 1871, 
referring to >1V mother as a concubine. O wab 
not examined as a witness : Held, that their 
contents were not evidence, but the petitions 
were themselves evidence to show that a complaint 
was made as mentioned therein. Pabvatui v, 
Tuikumalai. 

[1. L. R. 10 Had, 334 

(d) Eegihters. 

11. — Winding vp Company Proof of pereen 
being ehare-holder — JiegUter of membete — Preeump- 
tion of mombenhip.] The evidenoe adduced by 
the official liquidator to show that the defendant 
was a member of the Company and so liable as a 
contributory, consisted of the register of meinbais» 
a letter written by the objector, a reply thereto 
written by a managing director of the Company, 
and the oral testmony of the director himaelf* 
The objector adduced no evidenoe at all : Held, 
that the official liquidator might, if he had chosen 
to do to, have pnt the register in evidence 
and waited, before giving any farther evidence 
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£VJOSNOS-€IV1L OABBB^outUued, 

(3) MISCELLANEOUS UOOUMENTS-ctf^tfiwrff^^. 
{d) UtQlsTZBA-^(moluded, 

tmtil the obieetor hftd given some todiiplaoe the 
primd facie evidence afforded by the register, 
or to impugn the character of the register ; bat 
his caae mast be looked at as a whole, and having 
taken the line which ho did, he most take the 
oonsoqnence of his other evidence contradicting 
or impugning the pr'md facie evidence of the 
register, and, notwithstanding that the objector 
gave no evidence, the register was not conclusive. 
KAE Das OHAKaEQaTi v. Official Liquidator 
OF TU£ Cotton Ginning Company. 

[I. L. R. 9 All 366 
{(i) SXGNATUBE, 

12. — JScidcncc Act, e. 32, cl. (2) — Krldmcr 
—•Deed — JProfif of deed denied hj the parttf Inj 
whom it watt e^eecnted^ wh4!re attcHtimj ieitneH.wK 
f/Wf dead,'\ A deed of oonveyanoe was tendered 
in evidence which purported to bear the mark 
ot O 9M vendor, and which was duly attested 
by four witnesses. /?, however, deni^ that she 
had ever oaeouted the deed, and said that the 
mark was not hor’s. All the attesting witnesses 
were dead. A witness was called who know the 
handwriting of one of the attesting witnesses, 
and who swore that the signature of that witness 
to the attestation clause of the deed was gcuuinc : 
Meldy on the authority of WhiteUwhe v. Muetfrore 
2 Cr. U M. 511 that the deed was admissible 
in evidence, its execution by being sufficiently 
proved. Abdulla Pauu v. Gannibai. 

[1. L, R. n Bom. 690 

(4) SEOONDAUY EVIDENCE. 

(a) Gknbrally. 

Act {/ of 1872), (15 and 74 

—Serondaetf evidence of contentit of document — 
Secondary evidence of the 
conteati of a document cannot bo admitted with- 
out the non«produotion of the original being first 
accounted for in such manner as to bring it with- 
in one or other of the oases provided for in s. 
65 of the Evidence Act, 1 of 1872. Krishna 
Kibhori Cbaodhkani r. KIMIIOEI Lal Rut. 

[1. L. R. U Oalo. 486 
[L. R. 14 I. A. 71 

Ut^’^Midence Act (I of 1872), m. G5,66— /Irf- 
taimea of eeeondarif erid^nce.] On an appeal 
to the Judicial Committee from a deoreo given 
on ftfct appeal by an Appellate Court, and main- 
taining a finding of laot by the Original Court, 
the only qnoetion was whether secondary evi- 
dence had been properly admitted on a case that 
had arisen for ite admission. The question was i 
decided in the affirmative by their Lordships on j 
the jppound that whether the evidence offered 
would itself prove the making of the document 
or not, it lenned good ground for holding that 
there wai a doonmeat oapehlc of being proved* 


EVIDENOB--OIVIL OASES— confsaiwif, 

(4) SECONDARY EVIDENCE— 

{a) QivstULLLY— concluded, 
by secondary evidence, admissible with reference 
to the Indian Evidence Act (I of 1872), ss. 66, 66. 
Lucuman Singh v. Puna. 

[I. L. R. 16 Oalo. 763 
[L. R. 16 1. A. 126 

{h) Unstamped or Unregistered Documents. 

Ib.—Ecldenee Act, #. 91— Suit for money lent-^ 
Unstamped promuHory note — Came of auction,'] 
The terms of a contract to repay a loan of money 
with interest having been settled and the money 
paid, a promissory note specifying these terms 
was executed later in the day by defendant and 
given to plaintiff. This promissory note was 
not stamped. In a suit brought to recover the 
unpaid balance of the loan on an oral contract 
to pay : Ildd, that plaintiff oonld not recover. 
PoTHi Reddi c, Velayudabivan. 

[I. L. R. 10 Mad. 94 

\Q. — Keidenee Art, m. 91. — Contract — Promix» 
nory note executed by way of eoUateral security — 
rndamprd document — Admissibility of evidence 
of consideration aliunde.) A decree-holder agreed 
with the employer of his judgment-debtor who 
had been arrest^ in execution of the decree, to 
discharge the latter from arrest upon the condi- 
tion that his master would pay the amount of 
the debt. Accordingly, the master executed a 
document the material portion of which was 
as follows : Bo it known that I have borrowed 
Rs. 986-16 from you in order to pay a decree which 
was due to you by D 1\ so I write this in your 
favour to say that I will pay the said amount to 
yon in six mouths with interest at 13 annas on 
every hundred rupees every month, and then 
take back this parwana from you.” This was 
written upon plain unstamped paper. Subse- 
quently. the amount due not having been ])aid, 
the decroe-holder sued the executant of the 
document for its recovery. It was objected that 
the suit was not maintainable without the docu- 
ment being put in evidence, but that, being a 
promissory note and not stamped as required 
by arr. 1 1 of sob. i. of the General Stamp Aot 
(1 of 1879), it was inadmissible in evidence, 
with reference to s. 34 : llcldf that the doonment, 
though it was a promissory note, was not the 
contract out of wMch the defendant’s liability 
arose, but was merely a collateral security for 
the defendant's fulfilment of his promise to 
pay the debt, and that under the oiicuinstanoes 
the plaintiff was entitled to give evidence of 
consideration, and to maintain the suit ms for 
money lent, apart from the note altogether. 
Balbuadab PBASADr, TheMaharaja or Bettia. 

9 AIL 861 

\7,—Beidtmec Act, #.65, cl. (6), and s. 91— Stomp 
Act U of 1879) s. 34, Prav. J—dnii an an 
Hiutawtped prommary note,] The plaiattff tied 
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EVIDSNOS-OXVIL 

(4) SECONDABY BYlDENCB-ro^^iitM^-rf. 

{b) Unstamped or TTresgistbrsd Documkktr— 

continued, 

to recover from the defendant the balanoeof 
a debt due on an unstamped note passed to him 
by the defendant for consideration of Rs. 38. 
The note recited that the defendant had received 
the amonntf and would repay it after three 
months from the date of its execution. The 
defendant admitted, by his written statement, 
execution of the note and the receipt of Rs. .37 
in the shape of paddy, but alleged that he had 
paid off the debt. He also contended that the 
note being unstamped could not bo admitted in 
evidence. The plaintiff contended that the note 
was a bond, and could bo admitte<l on payment 
of the stamp duty and the penalty, uu<ler s. 
34 of the Stamp Act 1 of 187!^, which he offered 


EVIDENOS--OXVIL OABS^-eejUiaiieif* 

(4) SECONDARY EVIDENCE-~<yaii44*i(M. 

(ft) Unstampsd or Unrruistrr&d DOOOIIRIITB*-* 
concluded^ 

the statement of Recounts, and the plaintiff not 
being able to produce the bond or to maintain a 
suit on it by reason of its being unregistered, and 
the registration having been refused owing to the 
denial of eaecution by the defendant, the claim 
on the accouht stated failed : that this deci- 

sion was wrrong, and that the plaintiff was entitled 
to sue upon the account stated, Sirdor Ku>ar v. 
ChaMirnmiii, I. L. U. 4 All. 330, distinguished. 
Whore two parties enter into a contract of which 
registration is necessary, it is essential that 
each should do for the other all that is requisite 
tow'ardssuch registration. Kiam-ud-dim v. Rajjo. 

LX L. It 10 AU, 13 


to pay. The Subordinate Judge was of opinion 
that the note in question was a promissory note, 
but that the defen<lant’H admiKsion of the coiiHi- 
doration enabled the plaintiff to sue, although 
the note itself was inadmissible. Ou references 
to the High Court: Hrld per Jaedine, J., that 
the document sued on was a promissory note. 
and that the suit l>eing brought on it as the 
original cause of action, the admission of its 
contents by the defendant did not avail the 
plaintiff, the document itself being inadmissible 
for want of a stamp. Jfdd per Bikdwood. J,, i 
that the plaintiff could not recover irre.spoctivo]y 
of the promissory note, as he did not sc'ck to 
prove the oonsidcratiun otherwise than by the 
note which was inadmissible in evidence. The 
admission contained in the defendant's written 
statement did not amount to an admission of 
the olaiin as for money lent The case was ono 
in which no secondary evidence under s. 85. 
ol, (b) of Act I of 1872 was admissible, the 
primary evidenoo, the documont itself, being 
forthooming. The plaintiff not having offered 
any independent evidence of the advanco al- 
leged by him, and the def(3ndai\t not having 
admitted by his written statement that any 
money was lent to him, as alleged by the plaintiff, 
but having set np an entirely different transac- 
tion, in respect of which he admitted no remain- 
ing liability , the plaintiff 's suit should berejectel. 
Damodar Jagarkatu V . Atharau Babaji. 

[1. U R. 12 Bom. 443 

18. — Controfd Act, *. 91 — Tlypothreation bond 
airem for amaunt of aocount etated^^UnregiMtervd 
% 0 nd Suit OH account mated. The plaintiff 
aned (i) for registration of a hypothecation 
bond executed by the defendant, (ii) in the 
aRemative for recovery of the amount of the 
bond upon an account stated. The defendant 
denied execution of the bond, and that she had 
bad any dealings or stated any acoonnt with the 
idaintiff. The Conrts below disallowed the first 
claim as barred by limitat^, and disallowed 
the second on the ground that the bond had { 
eHeotod a novation of the contract implied bv ' 


(f) Lost or Duatroybo Documents. 

19 — fVril Proet dure ( odr, * 525 — l/OCM of 

otnirdf Procedure on. | When an award has been 
lost, a Court acting under s. 525 of the Code of 
Civil Procedure, cannot take secondary evidenoe 
of its provisions and pass a decree accordingly. 
Qoi'i Ukdoi I*. Mahanamdi Ubddi. 

[I. L. R. 12 Mad. 331 

[d^ Non-nioduction fob other caubbs. 

20. — ^^ahom4‘dnn Imio-- D ower — Written C0H‘ 
tracts Pjfeef. of failing to prove ^ when aUcged.'\ 
A suit wiis lirought by a Mahoinctlan wife for 
dow'or alleged to be due to her under a kahin* 
nttuHth executed by her husband at the time of 
the marriage. She alleged the amouut of dower 
to he Rs. lO.OlK), of whiuu Rs. 5,(X>U was prompt 
«id Rs. 5,(KK> deferred, and she claimed to w 
entitled to the whole on the ground that she bad 
lawfully divorced her husband in pursuance of 
power reserved to her in that behalf by the hahiiy 
nanuiJt. At the hearing she failed to prove the 
kohinnamah,, but the Court gave her a decree, 
holding that there was evidenoe to show that a 
dower of Rs. 10,009 was usually payable in that 
plaintiff’s family and that, in the absence of 
evidence to the contrary, the whole amount must 
bo considered prompt, but as the plaintiff only 
claimod Rs. 5,00<> as prompt, the decree was 
limited to that amount: Held that the Court wss 
wrong in decreeing tbc case upon an oral contract 
not alleged in the plaint, nor admitted by the 
defendant, the suit being based upon a written 
agreement, which tho plaintiff failed to prove. 
Khaja Mahomed Ahghue v. BIanua Kuavum 
alias Baxka Kha.num. 

[I. L. R. 14 Oalo. 420 

{e) Copies or Dooomi^ts, Ac. 

21. -^Eridenrr Aet, mm. IdMi^Componv-^Wind^ 
ing up-^CojUrihutorieM^Sharchaldcrt — Notice of 
allotment Secondary evidence of notice — /Vest* 
copy letter-^ Keidence of original letter fpoeing 
hc4iH properly addrcMMed and potted^’l Upon tibe 
settlement of the list of coniribotoiriMt W tbc 
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EVIDSNOS-^IVIL QLB'EB’^eoncXuded, 

(4) SECONDARY IS^imTSiCE^onrlvded. 

{e) Combs of t)oouMB»rTs, &c,--conclud/!d, 

uw^ of a Oompsoy in coum of liquidation 
under the Indian Oompanieif Act. one of the 
penons named in the list denied that he had agreed 
to become a member of the Company or was liable 
at a wntribntory. The District Court admitted 
as evidence on behalf of the official ifquidator, a 
prett^py of a letter addressed to the objector, 
for the pur^ of proving that a notice of allot- 
mmt of shares was duly communicated. No 
soUoe to the objector to produce tlie original 
letter appeared on the record ; but at the hearing 
of the appeal, it was alleged by the official liqui- 
dator aud deniod by the objector, that such notice 
bad been in fact given. There was no evidence 
as to the posting of the original letter, or of the 
addrem which it bore ; but the press-copy was 
contained in the presg-oopy letter-book of tbo 
C^pany, and was proved to bo in the band- 
wrlting of a deceased secretary of the Company, 
whom duty it was to despatch letters after they 
had been copied in the letber-book. The objector 
denied having received the letter or any notice 
of allotment: //«•/</ that the Court should not 
draw the inference that the original letter was 
properly addressed or posted ; that the press-copy 
letter was iDadmissiblo in evidence; ami that 
ihere WM no proof of the communication of any 
notiw of allotment. Ram Das Chakakbati r. 
Liquidator OF THK Cotton Ginning 

fl.L.R, 9 All. 360 


0/1872 

«/ ,mmdary eridew,-0,,„j o/ doriimr^tj 
Oommitte,- froS 

m ifl y. , °°*y quCTUon was whether the 

^Boooffered oonetUutod secondary eridonoo 
of tte matter in diapute, which was the makino 

1*7 *^2"^ l^tdahips, because the evi- 
dence eo^stinr of ncopy which was made of a 

nf .h" V »nlt) nmonp the 

h»*S[a*jnSS*'^*k°® original." signed 

y™.. Pf««ided in the Court, who 

^ »»aoriied to compare and accept 
bhA ow, ttere were gtonndt for oonaidering 
It gvabu. Lvosmah Sisaii r. Puna. 

[I. h. R. 16 Oalo. 763 
[L. R.161.A.126 


EVIDENOE-CRIHINAL OASES-^onid. 

(1) DEPOSITIONS 

1. — Criminal Procedure Codecs, 609.— 

of medical witnegH taken by liagutrate tendered 
at MCggionM trial — Magutrate'g record not ghewing^ 
and crklcnce net adduced to nhow that depogition 
wag taken and atfegted in aeeuged'g presence — De^ 
position not admissihlc in eridence — Ecidence Act 
(/ 1 ;/" 1872), 114, illustration (e).] Before the 

deposition of a medical witness taken by a com- 
mitting Magistrate can, under s. 609 of the Crim- 
inal Procedure Code, be given in evidence at the 
trial before the Court of Session, it must either 
appear from the Magistrate’s record or be proved 
by the cviilence of witnesses to have been taken 
I and attested in the accused’s presence. It should 
not merely ho presumed, under s. 114, illustration 
0 ) of the Evidence Act (I of 1872) to have been 
HO taken and attested. Quben-Bmpress v. 
Riding. 

[1. L. R. 9 AU. 720 

2. — fViw/wuZ Procedure Code^ s. B09 --Deposition 
of medical icitncss taken hg Magistrate tendered 
at segsions trial —Magistrate's record not showing ^ 
and end once nor adduced to shoWj that deposition 
was taken and attested in are used's presence — 
Kridence Act (/ of 1872) s, 80. j Althongh all 
depositions of witneases in criminal oases should 
be taken and attested in the presence of the 
accused, and a few apt words should bo used on 
the face of the dcjiosition to make it apparent 
that this has been done, there is no provision of 
tho law which makes tlie attestation of the depo- 
sition by the Court in the presence of the aoonsed 
obligatory. S, 80 of the Evidence Act therefore 
does not warrant tho presumption that the deposi- 
tion of a medical witness taken by a committing 
Magistrate has been taken and attested in the 
accused’s presence, so us to make such deposition 
admissible in evidence at the trial before the Court 
of Session under s. 609 of the Criminal Procedure 
Code. Queen- Empress v. Riding. I. L. B. 9 All. 720 
referred to. Qubkn-Empebss v. Pohp Binoh. 

[I. L. R. 10 All. 174 


3. — Crhni nal Procedu re Code, s. 2BS— Evidence— 
Confession retracted— Corroboration— Depositions 
of witnesses before Magistrate.'^ Where a prisoner 
was convicted of murder on a confession, retracted 
at the trial, corroborated by depositions read under 
B. 288 of the Code of Criminal Procedure, and also 
retracted at the trial : Meld that the prisoner 
should not have been oonvioted on suoh evidenoe. 
QU£BN-£j 1PRB88 f. BBARMAPPA. 

[1. L. a 12 Mad. 123 


SVlSSKCB.<)Ri]fiKAL OASES < 

1. Depositions ... ... 3, 

2n Ex^nation end sUtwents of 
Aoousad ... fu 

j* Evidence J’* 3( 

1* Convictions ... *** jw 

*. »MaMiilitoA>iio»<Aowa 3( 


(2) EEAHINATION AND STATEMENTS OF 
ACCUSED. 

^'-Oiwinal Procedure Code, m. 342, 864 — 
*MtkdrttWrtl of uneorrohorated essence by the 
fritHsss -- Exam iHat ion of thcacrused— Confessions.} 
A and R were charged with the murder of C, the 
husband of R, There was amne evidence that 
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EVIDENOE-ORIMINAL OASES~^im^<l. 

(2) EXAMINATION AND STATEMENTS OP 
ACCUSED— 

H had said her husband was dead a few days 
after his disappearance ; and some bones, a skull, 
and some cloths were found in a neighbouring* 
burying ground which were identified as those 
of C. B made a statement, recorded on June 
4th by the village Munsif. to the effect that she 
had lured C into a garden, and that A, who was 
her paramour, had murdered him in her arms, 
which statement she repeated frequently with 
greater detail in answer to questions from the 
committing Magistrate, and subsequently l)eforc 
the Sessions Court. On her appeal to the High | 
Court after she had been sentencejd to death, she 1 
retracted her former statements and raad>i the j 
usual charges of ill-treatment against the Police. ! 
A made a statement to the committing Magis- 
trate which he subsequently repudiated before 
the Sessions Court, to the effect that ho had 
assisted in disposing of the corpse of C at the | 
request of his brother-in-law, who corroborated j 
the statement in two depositions before the ' 
Magistrate which were likewise repudiated by the | 
deponent before the Sessions Court : Jlt lt/y that 
the conviction of A was wrong and further ! 
(Parker, J., dissenting) that the conviction of ' 
B was wrong. iVr Kkunan, J. As the second 
prisoner has withdrawn all the confessional state- 
ments made by her, it is necessary, according to 
the rulings of this Court, to exsmiue the evidence 
and see if there is reliable independent evidence 
to corroborate to a material extent and in material 
partioulars the statements contained in the with- 
drawn confessional statements. If no such corro- 
borative evidence exists, then the contradictory 
statements of the second prisoner remain and 
doubt exists as to which statement is tru(?, 
and the confessional statements cannot he safely 
relied on against the prisoner.” St^mhle.—The 
same rule should be followed when a witness 
withdraws his deposition before the Sessions Court. 
Per Kernan, j.— T he examination of an accused 
person under Criminal Procedure Code, s. H04, is 
subject to the purpose referred to in s .342, vis., 

** to enable him to explain any circumstances 
appearing against him,” and not to supplement 
the case for the prosecution against him to show 
that he is guilty. Queen-Empress r. Rangi. 

[1. L. B. 10 Mad. 295 

(3) MEDICAL EVIDENCE. 

5 .— Evidence of— ‘Medical witncgxev^ 
Evidence of— -Opinion of expert x how elicited — 
Evidence Act (Jof 1872), #. 45.] A medical man 
who has not seen a corpse which has been subject- 
ed to a post-mortem examination, and who is 
called to corroborate the opinion of the medical 
man who made snch post-mortem examination, 
and who hat stated what be considered was the 
oanae of death, is in a position to give evidence 
of his opinion as an expert The proper mode 
of eliciting soch opinion is to pnt the signs ob- 
served at the to the witness and to 


EVIDENOE-ORIMIMAL OkBEB^eontd, 

(3) MEDICAL EVIDENCE-coaWiMf^trf. 

ask what in bis opinion was the cause of death 
on the hypothesis that those signs wore really 
present and observed. Queen-Empress v, MKUsa 
Ali Mullick. 

fl.L. R. 16 Oalo.589 

(if PREVIOUS CONVICTIONS. 

Q.— Previous eoncietum for the purpose of in- 
ercoMiiuj the eridcHce at thetr'uil atjainst accused — 
Evidence Aet (1 oflS72)^s.5i — Criminal Pro- 
cedure ('ode (Act X [of 1882), s. 310. J Under 
s. 54 of the Evidence Act a previous convictiou is 
in all cases admis.siblo in evidenoo agsinst an 
accused person. Quken-Empbesm p. Kaktick 
Chundeb Das. 

1LL.R. HOalo.721 


(5) STATEMENTS TO POLICE-OFFICERS. 

7 — Keidenee Aet ss. 155 and 150 — Criminal 
Proeedure Code {Art \ of 18H2), s. HM— State- 
meat taken doten Ihj a poliee-offieer under s. 1G2 
— h’ridrnen.'j A Htatem'^it rtHluced to writing by a 
police-officer under s, 102 of the Cmlo of Crimiual 
Procedure (Act X of 1882) cannot bo nswl as 
evidence for the accused. But though it is not 
evidence, the poliee-officcr. to whom it was made, 
I may use it to refresh his memory nuder s. 153 
of the Evidence A<jt (I of IH72), and maybe cross- 
examined upon it by the party against whom the 
testimony aided by it is given. The person making 
the statement may also l>e questioned about it ; 
and. with a view to impeach bis cruilit, the polico- 
officcr, or any other person in whose beariog the 
statement was made, can he examined on the 
point under s. 155 <if the Evidence Act, /fry, v. 
rttumrhnnd . 11 Borr, 120 followed. QUEKN- 
£mpuu»h i\ Bjtaram Vithal. 

[I. L. R. 11 Bom. 667 

8. — Criminal Procedure Code, 1882, s. ]6] — 
Statement taken down Inj polu'e-offieer,'] A stato- 
ment taken down in the course of a police io- 
vcBtigatiou by a police-constable under s 161 of 
the Criminal Procedure Code (Act X of 1882) 
is not evidence at any stage of a judicial proceed- 
ing. QU££N-EMPB£88 t. ISMAL VALA 1 > FaTABU. 

[I. L. R. 11 Bom. 669 

9. — Statement of accused to poliee-officer during 
invest igation — Admissions — Confessions — Crim- 

‘ inal Proeedure Code, ss, 25, 26,27.] Instances of 
statements made by an accused person to a police- 
officer held to be admissible or inadmissible in 
evidence against such accused person. QuKSH- 
Empbesb p. Meueb Ali Mullick. 

[I. h. R. 16Calo.589 

10. — Evidence Act, ss, 25, 27 — Confeswional 
statements made in the custody of police — Tent of 
admissihility.] The tost of the admissi^li^ 
under s. 27 of the Evidenoe Act of infonm^n 
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JCVlD£NOfi--CRlXmAL OhBEB-eoncU, 

(6) STATEMENTS TO POLICB-OFPICEBS- 

conoluded* 

received from an aoonsed person in the cnstodj of 
a police-officer, whether amounting to a oonfen- 
sion or not, is ** Was the <aot discovered by 
reason of tJie information, and how much of the 
information was the immediate cause of the fact 
discovered, and as such a relevant fact?'* Queek- 
EMFBEBS 0. COMMEB SAHIB. * 

[I. L. B. 12 Had. 158 

Criminal Procedure Code, {Act X ^/1882), 
*n. 116, 172, State menu of miiMMce recorded 
by poliec-o^eer* invent iffaUng inider chap. XIV, 
Criminal Procedure (,ode, Jtight of aoevned to call 
for and innpeot-- Police Diarien.'] Statements 
of witnosscH recorded by a police-officer while 
making an investigation under s. 161 of the 
Criniiual Procedure (lode, form no portion of the 
police diaries referred to in e. 172, and au accused 
IKtrson on his trial has a right to call for and 
inspect such statements and cross-examine the 
witnesses thereon. Bxkao Kuan v. Queen- 
Eupbess. 

[1. L. R. 10 Calo. 610 

Mahomed Ali Hadji n. Queen Emprehs. 

[I. L R. 16 Oalo. 612 note 

EVIDENOE-PAROL EVIDENCE. Col, 

]. Value of, in various cases ...307 

2. Varying or ooutradictiug written 

instruments ... ... 307 

StJCCKasioN Act, s, 128. 

[I. L. K. 15 Oalo. 83 

(1) VALUE OF, IN VARIOUS CASES. 

Li mi tot ion Act, 1877, n. Mi — Oral rridence of 
acknowIcdgmcHt.] Under s 10 of the Limitation 
Act, XV of 1877, oral evidence of the contents of 
an acknowledgment cannot Iw received. Ziulnibsa 
LadliDkuam r.MoTiDEV Uatandev. 

[I. L. R. 12 Bom. 268 

(2) VARYING OR (XINTRADICTING WRITTEN 
INSTBUMENIU 

2.— 4<*f, ** 92 ] Where the defendant 
claimed the property as a preferential heir, and 
also sot up an altenuitive defence of an alleged 
oral agreement cancelling a registered deed of 
sale of property by her co-widow to the plaintiffs, 
the lower Court was of opinion that proviso 4 of 
s. 92 of the Evidence Act 1 of 1872 was a bar 
to any inquiry into the merits of this defence : 
ifeld, that the lower Court was wrong. The 
object of the oral agreement was not to rescind 
the original transaction, but to transfer any 
rights acquired by the plaintiffs, to the defend- 
ant, and was an entirely new tranaaotion. 

Bakuiubai «. Tmu&AiL 


EVIDENOE-tPABPL EV1BEEOE--DMM. 
(2) VABTING OB CONTEADICTINO MjrBITTlIlN 
INSTBUHEN TS— rOTtf . 

Z.’-’Eoide'nce Act, s, 92-^ Agreement for reneiml 
inconeietent ivith terme of leoie.’] In a snilt by a 
lessor for possession and oconpation after 
expiry of a lease for three years, the defendant 
leaded that it had been verbally agreed between 
imself and his lessors that he shoidd be entitled 
to a renewal of the lease for a further period of 
three y^ars, if he so desired : Held that evidence 
of this oral agreement was inadmissible under 
B. 92 of the Indian Evidence Act I of 1872 
being inconsistent with the terms of the second 
clause of the lease, which was as follows:— If 
you mean me to vacate at the completion of the 
term, you must give one month a notice. In 
accordance therewith I will vacate and give up 
poBsessionto you.” Ebrahim Pib Mahomkd v 
CUBSETJI SoRABJI De VlTBB. 

[I. L. R. 11 Bom. 644 

A::,^Eeidcttce Act, s, 92. — Verbal assignment of 
rent of land in lien of interest — Jamog."] Subse- 
quently to the execution and registration of a 
bond, a jamog was made orally between the 
creditor aud debtor, by which the former agreed 
to take the rents of certain tenants of the latter 
in satisfaction of interest, the latter agreed to 
release the tenants from payment of rent to him- 
self, and the tenants (who were parties to the 
arrangement) agreed to pay their rents to the 
creditor. No mutation of names was effected 
in the revenue registers. The creditor brought 
a suit against the debtor to recover the principal 
aud interest agreed to be paid under the bond, 
alleging that he had never received any rents 
under the jamog : Held that the jamog was 
not a subsequent oral agreement resoinaing or 
modifying a contract which was registered accord- 
ing to the law for the time being in force, within 
g. 92, proviso (4) of Act I of 1872. Autu SlNOU 
r. Ajuduia Sauu. 

(I. L. R. 9 AIL 240 

6. — Evidence Act, x. 92 — Bond — Contempora- 
neous oral agreement providing for mode of repay- 
ment, '\ In defence to a suit upon a hypotheca- 
tion bond payable by instalments, it was pleaded 
that, at the time of the execution of the bond, it 
was orally agreed that the obligee should, in lieu 
of instalments, have possession of part of the hy- 
pothecated property, until the amount due on the 
bond should have been liquidated from the rents ; 
that, in aooordanoe with this agreement, the 
plaintiff obtained possession of land; and 
that be thus realised the whole of the amoui^ 
due : Held that the oral agreement was not onh 
which detracted from, a<Med to, or varied the 
original oontraot, but only provided for the means 
by which the instalments were to be paid, and 
that it was therefore admiasible in evidenoe. 
Bam BAKBaB e. Dubjab. 


[1a L. R. 11 BoBL 47 


[1.LaE. 0 Aa ^ 



< ) 


DiaWT OP OASBB. 


C 310 ) 


EVIDEKCfi-PAROL 

(2) VAEriNO OR CONTKADICTINO WRITTEN 

1 MTomuTTWMrna .jr 

B.^Stidenee Aet, it, 92— CtriZ Procedure Code, 
$, 317.] By an a^eement in writing, A, after 
reciting that he bid for certain property sold in 
ezeontion of a decree hemmi for B and paid the 
deposit amount into Court for B and that B paid 
the balance, promised to convey the property to 
B, In a suit by ^ to recover the property from 
X : Held that, nnder s. 92 of the Evidence Act, 
B was not debarred from proving that A bought 
the property for himself and not henami for B, 
Kuma&a. V. Srinivasa. 

[I. L. R. 11 Mad. 213 

7. •^Evidence Act, 1872, jj. 92---Ecidenee-^ Oral 
agreerixent ineoneutmt teith irriften documentn.] 

ft, prior to his death, was a partner with def end- 
ante in the firm of N, C. Co, He died on Hth 
November 1884. On the Uth November l88o, his 
executors passed a release to the defendants, 
which recited that B'$ share in the firm and future 
business had ceased on his death ; that the surviv- 
ing partners had requested the executors to settle 
the account of their testator with the firm, and 
that after examining the books and taking ac- 
counts, Ac., a balance of Rs. 8,395-11 was found 
due, on payment whereof the executors released 
the defendants from all claims iu respect of the 
share and interest of 11., Ac On the 7th April 
1887, the executors assigned over to the plaintiff 
a one-anna share in the saui firm, and the pl.iin- 
tiflf, as assignee, brought this suit for a declaration 
of his right to the share and for an account. He 
alleged that there had been no accurate examin- 
ation of the books at the ^he release ; that 

the amount really due to the testator’s estate by 
the firm had not been ascertR***®^ » that it 
had been agreed on by the part®®^^®* at the time of 
the release, that, in addition to the sum therein 
mentioned, the executors, as representing the testa- 
tor’s estate, should receive a one-anna share in 
the partnership. The defendants denied the right 
of the plaintiff, and contendt^d that the interest 
of R and his estate in the partnership ceased at 
his death. They relied on the release, and denied 
any agreement to give the cxeontors a share ; and 
oontendod that, nnder s. 92 of the Evidence Act I 
of 1872, no evidence could be given of the 
alleged agreement. For the plaintiff it was con- 
tended that the agreement as to the one*Aona 
share was qnite independent of the release : Held 
that evidence of the agreement that the executors 
should continue to have a one-anna share in the 
partnership was inadmissible, as being incon- 
sistent with the written release (Evidence Act, 
s. 92). By the release the executors of B 
released the partners from ail claims whatever in 
respect of He share, and the consideration for 
that r^ease was stated in the document to be e 
lamp sum, on payment of which, under the writ* 
log, all claims amng out of the old partnership 
ceased and determined. The oral agreement 
Added another term to the consideration for release 
in lespeot of the peet iooonnts, viz,, the uonUna* 


SVIDENOS-PAROL 

(2) VARYINOjCm CONTO 

anoe of a one-anna share in the partnership. 
Such an agreement was not a purely collateral or 
additional agreemstit. It was an addition to the 
terms of a contract that hail been reduoed to writ- 
ing. and was inconsistent with those terras, 
CowASJi Kuttonji Limboowalla \\ Buiaotui 

UUSTOUJI dilUBOOWALLA. 

[I. L. R. 12 Bom. 335 

8. — Eoidenre Act, e, 92, Proritto I — Contrftct^ 
Wngrrittg contract — Bomhatj Act III of 1865— 
Oral evidence admittHthlc to jtrove a contract to he 
a tjamintj ty'anmetion'] In an action on a con- 
I tract for tho purchnso and onlo of goods on a 
certain day tho defendant pleaded that the con- 
tract was a w.agoring contract ; that the parties 
never intended to give or take delivery of the 
cotton, and that the contract was, thorofore, void ; 

I Held that oral evidonco was admissible to prove 
j tho dofoncosotiipby thoHof(»ndaut. ANUK?hAN1> 
HkMCUAND V, CUAMrsi UUKBCHAXD. 

[l.L. R. 12 Bom. 685 

B.’^Kccinxion o/ evtih ncc of oral a(/i 
Kridcncr Act 1 of 1872, h, 92 — Bcticvtn the 
partim."'] Tho words in s. 92 of the Evidence 
Act (I of 1H72) “betweem tho parties any such 
instrument ” refer to the persons who on the one 
side and the other caino together to make the 
contract or dis^Mwition of property, and would not 
apply to questions raisf*d between the parties on 
tho one sble only of a deed, regarding their rela- 
tions to each other under the contract. The words 
do not preclude one of two {ssrsons in whose favor 
a deed of sale purported to l>e cxtxjuUjd, from 
proving by oral evidence in a suit by tho one 
against the other, that the defendant was not a 
real but a nominal party only to the purchase, and 
that the plaintiff was solely (uititled to the pro- 
perty to which it related. M conveywl certain 
houses and promises to plaintiff and defendant 
jointly by a sale-deed. Plaintiff sued defendant 
for ejectment from the premisiM, alleging that he 
alone was the real purchaser and that defendant 
was only nominally associated with him in the 
deed : Held that s. 92 of the Evidence Act did 
not preclude plaintiff from showing by oral evi- 
dence that he alone was the real purchaser, not- 
withstanding that the defendant was described in 
the sale-deed as one of the two purchasers. Mub- 
CUAND t*. MADUO RaJI, 

[X. L. R. 10 All, 421 

EVIDENCE ACT (I OP 1872), s. 3- 

8. 57. 

[I. L. R, 14 Galo. 176 

, 8. 3. 

“ Court,'' Meaning a/”.] The definition of 
given in the Evidenoc Act (I of 1872) is jfrimed 
only for the pnrposes of tho Act itself, .and shonld 
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EVIDENCE ACT (I OF 1872). B. 3.— 
not be extended bejond its legitimate ecope. 
Quekh-Empbe&s r. Tulga. 

[I. L. R. 12 Bom. 86 

, 8. 13. • 

Sw Evidence— Civil Ca her— Decrees, 
Judgments and Proceedings in 
voKMKii Suits — Dk^bkes and 
Judgments not inter partes. 

[I. L. R. 16 Oalo. 233 
[I. L. R. 12 Mad. 9 

8. 10. 

Company • - Winding up— General 
*^*'*'^‘ [I. L. R, 9 All. 386 

Nf ' f ! Evidence — Civil Casks — Secon- 
dary Evidence — Copies of Do- 
cuments. 

[I. L. R. 9 All. 366 

8. 26. 

Str . Evidence — Criminal Oases — 
Statements to Police-officek.s. 

[I. L. R. 16 Oal. 589 

8. 26. 

iV/7! Confession— Confessions to Ma- 
gistrate. 

[I. L. R. 16 Oalc. 595 

&r Evidence — Criminal Casks — 
Btatements to Police-officers 

(I.L.R.16 0alo 689 

8, 27. 

Confession — Conff.ssions to 
Police-officers. 

LI. L. R. 12 Mad. 153 

Scr Evidence — Criminal Casks — 
Statements to Police-officers. 

[I. L. R. 12 Mad. 153 

[I. L. R. 15 Oalo. 589 

— ■ ■ , 8 . 32, cl. 2. 

6ee Deed— Execution. 

[I. L. R. 11 Bom. 690 

See Evioskoe— Civil Gases— Miscella- 
neous Documents— Signature. 

[I. L. R. 11 Bom. 690 

- 8. 32, d. B^Diclarathm cf jtarty against 

prepriftaiy intrrest’-^PreeHm/ition of party beiny 

In 1847. A, a Hindu widow, executed in 
favour of B a tfaraepatra (a deed of heirship) In 
the following terns “ Mj husband has died. 
We have no issue* and you are a son of my hus- 
band s QOttiin. Taking this into oonsiderayon. 


EVIDENCE ACT (I OF 1872), 8. 32, d. 3- 

continwd, 

my husband expressed his wish, when he was on 
the point of death, that all the houses and shops 
situate in Poona, except the house at Benares, 
should be given to you, and that you should be 
made owner of all money-dealings connected with 
Poona. I, therefore, in obeying his command 
pass this deed of heirship to you. and make you 
owner of all the proper^ mentioned above like 
our son. You, therefore, enjoy the property in 
your name joyfully.” Under this raraitpatra, B 
look possession of the property mentioned therein, 
and enjoyed it during his lifetime. After his 
death, his ffumaxta (agent) managed it for and on 
behalf of B'jt minor son. G In 1881, C filed a 
suit to redeem a house and a garden, part of the 
property covered by the varagnatra^ and which 
had been mortgaged by A*s husband in 1831. 
One of the defences to this suit was that neither 
O nor his father was the heir of the original 
mortgagor, and that therefore C could not 
redeem the property in dispute. At the trial, C 
produced the varagjmtra of 1847 in support of his 
title, alleging that bo had found it among the 
papers of the old yumagta of his father, who used 
to look after hi.s affairs during his minority : 
Jlrldf that the varagpatra Was admissible under 
8. .S2, cl. 3, of the Evidence Act (I of 1872), as it 
was manifestly a declaration by A against her 
proprietary interest ; for by it she divested her- 
self of her widow's estate in the property, and 
there being no evidence of her existence after 
1847, she must be presumed to have b^n dead in 
1881, when the suit was filed. Habi Chintaman 
D iKBurr V . Mobo Lakbuman. 

[I. L. R. 11 Bom. 89 

— — • 8. 32, ol. 5 — StattfjNrnt by dveeo/ged pergon 
(IK to relationghip.^ S. 32 (5) of the Evidence 
Act (I of 1872) does not apply to statements made 
by interested parties iu denial, in the course of 
litigation, of pedigrees set up by their opponents. 
Naraini Kuab t. Chandi Din. 

[1. L. R. 9 AU. 467 

, bAI’--' P robate-^ Bxrcut or f Power o/^ before 

Hindu WtiU AH— Probate Act ( V of 1881), gg. 2 
149.] Section 41 of the Evidence Act is applicable 
to probates granted prior to the passing of the 
Hindu Wills Act. Gbisu Cuundsb Boy ». 
Broughton. 

[I. L. R. 24 Oalo. 861 


See Evidence— Civil Cases— Decrees, 
Judgments AND Proobedinqs in 
Fomrb Suits— Decrees and 
Judgments not xntrb partss. 

[I. L. R. 12 Mad. 9 

» a 45. 

See Evidence — Criminal Cases — Medi- 
cal Evidence. 

(LL.R.15 0alo. 589 
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EVIDEKOS ACT (I OF lS72)--coHtinued. 

B. 4^-^C0mpeteiU Court."] Per cur. — The 

words ** not oompetent in i. 44 of the Evidence 
Act refer to a Coart acting without jurisdiction. 
Kkttilamma r. Kelappan. 

[I. L. R. 12 Mad. 228 

, 8. 54. 

See Evidence — Criminal Cases— Pre- 
vioDs Convictions 

il. L. R. 14 Oalo. 721 

8. 57 — Rcghtcrin^ Officer^** Court i. 

gUtered Powcr-of-Attornvii—Judicuil Soticc] A 
registered power-of -attorney a<lmitted under s. .'i7 
of the Evidence Act without proof, the register 
ing officer being a Court under s. 3 of the Act 
Kbisto Nath Koondoo r. Bbown. 

[I. L. R. 14 Oalo. 176 

, 8 . 66 . 

Sec Evidence — Civil Casks—Skcon- 
DAHY Evidence -Oknku ALLY. 

ri. L. R. 16 Calc. 753 

, s 65 

/Srr Evidence — Civil Cases — Secon- 
dary Evidence— Gen Ell ALLY. 

LI. L. R. 16 Oalo. 753 

Sr Evidence — Civil Casks — Secon. 
DAitY Evidence— Unhtampk I) on 
Unbeoisterkd Doccmenth. 

[1, h, R. 12 Bom 443 

1. — 8, 74. Jnvimahvndi — PuhUr document ] 
Quofre : — Whether a jnmnuihundi is a public docu- 
ment ? Akshaya Coomab Dutt r. Sham a Chaban 
Patitanda. 

LI, L. R. 16 Oalo. 586 

2. — 8. 74 and S. 76.— document!] An 
ammatipatra is not a public document within the 
meaning of s. 74, nor, if it were, would its being 
on the record constitute a copy certified as required 
by s. 76. Krishna Kishoui Chaodharani r. 
KisHOEt Lal Boy. 

[1. L. R. 14 Oalo. 486 
[L. R. 14 I. A. 71 

, 8. 70. 

See 8. 74. 

[I. L. R. 14 Oale. 486 

, 8. 80. 

See CoNpRSdOK— C onfessions TO BIaois- 

TRATE. 

tLluKlb Oalo. 595 
See Evidknce— Criminal Cases — Djb- 

POSITIONS. 

[I. L. R. 10 AD. 174 

— a 88. — JScidener cf Title — Reeumption 
OkUUu.] Government resumption chittas, in the 
ahsenoeof tbe resumption pitxs^ings are notoon- 


BVIDENOB ACT (I OP 1872), 8. BSwieafd. 
elusive evidence of title as against third peraone— 
Mam Chuuder Sao i». Muiuteedhur AcitB, 1. tu R 9 
Calc., 741. followed. Dwarka Nath Misskh p. 
Tarita Moyi Daria. 

^ ri.L.R.14Calo, 120 

, 8. 85. 

See Practice— Civil Cases— Letters 
• op Administration. 

ri. L. R. 16 Oalo 776 

— , 8. SQ.-^Mridence-^Foreigu judicial record* 
— Rrecuiiou in Mritieh India of decree pa**cd hg 
Court* of (\ioch Bchar ---Civil I^rimedure Citdft 1889, 
*. 434.] ]pr'rNoKttiH. J.— — Whether the noti- 
fication published in the Calcutta (iazettc of 8th 
April, 1879, signed by the then Deputy Commis- 
sioner of Cooch Behttr, and stating the mode in 
which copies of judicial records of the Courts of 
Cooch Bohar are certified as correct copies, and 
which notification Was published after a notifioa* 
tion had been publishod by the Qovurnur-(}eneral 
of India in Council under the provisions of s. 434 
of the Civil Proctnlure ro<le to the effect that the 
d<icrecH of the Civil and Uevenue Courts of Coooh 
Bclmr may bo executed in British India, ns if they 
had been mode by the Courts of British India was 
a compliance with the provision of s. 86 of tbo In- 
dian Evidence Act at a time W'hon there was a re- 
presentative of the Government of India resident 
in Cooch Behar Per Nourih, J.— The notifica- 
tion of the 8th of April, 1879, is now of no use as 
there is no representative of Her Majestv or the 
Government of India residing in Cooch Behar. and 
coDS<H|uently certifits! copies of judicial records of 
that State cannot now 1^ received in evidence in 
the Courts of British India under the provisions 
of s 86 of the Evidence Act. Qankb Mahomeu 
Sarkau r. Tarini Cdaran Cuucjckrrati. 

14 Oalo. 546 

S. 90. — Ancient Document — Weight of 
Ancient document* a* evidence — Proper 
Custody of Agrut.] Under a varmpatra executed 
in 1847 by A, a Hindu widow io favor of if, J? took 
possession of the property mentioned therein, and 
enjoyeil it during his life-time. After his death, 
his gumaxta (agent) managed it for and on behalf 
of M'x minor son, 0. In 1881,(7 filed a suit to 
redeem a house and a garden, part of the property 
covered by the varaxpatra, and which had been 
mortgaged by 4 > husband in 1831. One of Iho 
defences to this suit was that neither C nor hit 
father was the heir of the original mortgagor, 
and that, therefore, C could not redeem the pro* 
perty in dispute. At the trial, C produoad the 
raraxpatra of 1847 in support of his title, alleg* 
ing that he had found it among the papers of 
the old gumaxta of his father, who used to look 
after bis affairs daring his minority ; Ueld^ that 
the raraxpatra was admissible in evidence under 
section 90 of the Evidenoe Act 1 of 1872, ae a do- 
cument purporting to be more than tiiiity yean 
old, and produced from a enitody, which under 
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EVIDENOB ACT (I OF 1872), S. 90--eontd. 

tho oiroamiytimcefl of the case was a proper cus- 
tody, the possession of the gumatta being legally 
the possession of his master. The degree of credit 
to bo given to an ancient docnment depends chief- 
ly on the proof of transaotiot^ or state of affairs 
necessarily or at least properly or naturally, refer- 
rlblo to it. Hahi CniMTAMAN Dik«hit V, Mono 
Laksuman. 

LI. L. R. n Bom. 89 

As to the weight and admissibility of ancient 
documents, 

St^e also TrMANOAVDA v, Ranganoavda. 

fl. L. R. 11 Bom. 94 note 

, 8 . 01 . 

Sev CABr.fi nNOKREvlDRNCE— C ivilCarrb 
-Hkcondaby Evtdbnce-Un- 
KTAMPKD GU UNREGISIKUED DGCU- 
MENTH. 

,8 92. 

tSer OAfiKS UNDER EVIDENCE — PAROL 
Ev^DENCK—VaKYINO Oil CONTUA- 
DICTING VVaiTTKN In.STUUMKNT.R. 

. 8. 106. 

St'ii Onus Prouandi— Bailmentb, 

[I. h. U. 9 All. 398 

, 8. 108. 

Mimng pcrMan^Wndu law ^ Jnhrritanf ^ c -^ Prr ^ 
immpiUm of dcalh -^ i-lahn after ttvrrn yfarn ^ Co - 
aw Hvr »-^ Absent <• o • on '^ u • r — (laim to hh ah arc of 
jmportg a quexi ioH . of evidence , not of nHcecmon .'] 
i) 0 and 7/ were oo-owuors of certain kboti 
villages. Ji disappeared and was unheard of for 
more than seven years. In his absence, J) re- 
ceived his {Ifn) share of the lonta and profite. 
O claimed to htt entitled to a moiety of H'k share 
therein, and brought this suit against I) ; //» /</, 
that f/ was entitled to such moiety. IS having 
been absent aud uuhoard of for more than seven 
years, might be presumed to bo dead under sec- 
tion 108 of the Evidence Act 1 of 1872 ; aud O, as 
one of his two survivors, was entitled to a moiety 
of his property. Whore the right of a party claim- 
ing to iuooeed to the proportv of another is 
based on the allegation that the latter has not 
been heard of for more than seven years, the 
qaesUott to be deoided is one of evidence, and not 
a part of the substantive law of inheritance. 
J*tirm'ihar Hai v. liUbcxkar Singh , I L. R. 1 All. 
53, oononrtedin. Duondo Bhikaji r. Oanesh 
Bhikaji. 

[1. L.R. 11 Bom. 433 

8. 114. 

Sec Company— Winding up— General 
Caben, 

[1. L.R.9AU. 366 

Sh B8TOPP8L-~S8TOPPSL BY CONDUCT. 

[I.L. R, 9 AIL 690 


EVIDENCE ACT (1 OF 187i^, 8 . : 

See Evidence— Civil Oases— Second- 
ary Evidence— Copies op Docu- 
ments. 

[I. L. R.9A11. 366 

Sf‘e Evidence— Criminal Oases— De- 
positions. 

[I. L. R. 9 All. 720 

, 8, 116. 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 14 Calo. 401 
[I. L. R. 9 All. 418 
[I. L. R. 11 All. 886 

, a. 116. 

vet ion-Pureluiiter — Pepre^entative — Estoppel,'] 
A purchaser at an execution-fiale is not as snob the 
representative of the judgment-debtor within the 
meaning of s. 115 of the Evidence Act. Lala 
Paubhu Lal V , Mylnk. 

[I. L. R. 14 Calo. 401 

, s. 116. 

See Capes under Estoppel— Landlord 
AND Tenant— Denial op Title. 

, s. 118. 

S*r Witness— Criminal Cases -Person 
Competent to bk Witness. 

[1. L. R. 11 All. 183 

, s. 120. 

Sec Maintenance, Order op Criminal 
Court as to. 

[1. L. R. 16 Oalo. 781 

See Witness— Civil Cases— Person 
Competent to be Witness. 

[I. L. R. 16 Calo. 781 

,B. 132. 

Profeetitmgii't'n to answers which a witness it 
covipelled to give — “ Compelled to give,"* Mean* 
ing of the words-^hidiaH Oaths" Act {X of 1873) 
8. H.] S, 132 of the Evidence Act (I of 1872) 
makes a distinction between those oases in which 
a witness voluntarily answers a question and 
those in which he is compelled to answer, and 
gives him a protection in the latter of these oases 
only. Protection is afforded only to answers 
which a witness has objected to give or whioh ha 
has asked to be excused from giving, and whioh 
then be has been compelled by the Court to give. 

I l)uecn V. Gopal Doss, 1. L R. 8 Had. 721, followed. 

I Per Birdwood, J,, (dissenting).— S, 1S2 of the 
I Evidonoo Act (1 of 1872), read with a. li of the 
Indian Oaths* Act X of 1873), oompels a witnoM to 
answer criminating questions, and he k proteoted 
by the proviso to s. 182 from a criminal pracdutioii 
for any offence of which he criminates himsedf 
directly or indirectly by hie answer, exoept a 
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EVI0SKOE ACT (I OF 187^), s. 132-rotir^. 
proMOUtioti for giving f AI m evidence by snob ans- 
wer. It is not only when a witness asks to be ex- 
eased from answering a criminating question, and 
bis request is refused, that he is compelled to 
give the answer within the meaning of the 
proviso. The oompnUion is operative whether he 
asks to beezoQsed or gives the answer without so 
asking. Queen -Eupress v. Ganu Sonba. 

[I. L R 12 Bom. 440 

, 88. 166, 169. 

Seti Evidence— Criminal Cases—Statk 
KENTS TO Police-officers. 

[I. L. R 11 Bom. 667 

, 8. 167. 

Sfe Criminal Proceedings. 

[I. L. R. 9 All. 609 

EXAMINATION FOR PLEADERSHIP. 

Sffi Board op Examiners. 

[I. L. R. 9 All. 611 

EXCHANGE. 

Custom. 

ri. L R. 11 Had 459 

Src Transfer of Property. 

f I. L. R. 11. Mad 469 

EXOIBE. 

See Bengal Excise Act, 1878. 

EXCISE ACT (XXII OF 1881.) 

, 8. 42. 

i&e Contract Act, s. 23— Illegal Con- 
tracts— Gen K R A LLY. 

[I. L. R. 10 All 677 

EXECUTION OP DECREE. M. 

1. Effect of repeal of Act pending suit ... 1118 

2. Application for execution, and powers 

of Court ... ... ... 319 

3. Decree to be executed after appeal 

or review ... ... ... 321 

4. Decrees under rent law ... ... 322 

5. Transfer of decrees for execution, and 

power of Court as to execution out of 
its jurisdiction ... ... 323 

6. Mode of execution ... .. 329 

(a) Generally, and powers of officers 
in execution ... ... 329 

(t) Declaratory decree ... ...330 

(4 Joint property ... ...330 

(a) Maintenance ... ... .331 

(e) Married women ... ... 332 

{/) Mortgage ... ... 332 

(y) Posaeirion ... ... 334 

7. Ezeontion by and against representa- 

rives ... ... ... 334 

A Joint daorae* execution of and UaMlity 

under .- ... 338 

t. Bti^oftxecmttoo ... ... 338 


EXECUTION OF DEORSE-rmiriitiffMl. 

Sre Civil Procedure Code, 1882, s. 644. 

[I. L. R. 12 Bom. 371 

Sff Compromise— Compromise of Suits 
UNDER Civil Ph<h:kdure Code. 

[I. L. R. 11 All. 228 

Insolvency— Insolvent Debtors 
• UNDER Civil Procbduuk Code. 

[I L. R. 16 Oalo. 762 

, Stay of Execution. 

Str Cases under Injunction— Under 
Civil Pbocf.dukk Code, 

(1) EFFECT OF REPEAL OF ACT PENDING 
SUIT 

/<»r roMft—SecvHfi/ honti^ f^nforrr* 
mriit of. by r.rfrNtion — ffri/ Prooodurv Code {AH 
XIV of\m\ m^AH VIJof 1888. e. 4fl— 
(irnoral ( hutHcx Aot {I of 1868), 6.] On the 9th 

June 1888, a decroo-holiier applied for leave to exe- 
cute his decree (which was one for costs) against 
a person who had become security for the costs 
of an appeal which hiyl been distnissed with 
costs ; this application was refused, on the ground 
that the law', an it then stood, did not authorise 
such an application, the remedy of the decree* 
holder being by regular suit against the surety. 
Subsequently tG the passing of Act VII of 1888 
the decroe.holder made a fresh application for 
such execution nrider s. 46 of that Act. The Court, 
after referring to s. 6 of the General Clauses Act, 
rejecte^l the application, on the ground that pro* 
ceedings against the snrety had been oommoooed 
before Act VII of 18H8 ha<l ooino into’forcii ; Jhld^ 
on appeal, that the application should have been 
allowed. Abdul Wahab r. Farbedoonnima. 

[I. L. R. 16 Calo, 323 


2.— 7?i/7^f of Propvdurfi^ Err evt ion under Bengal 
Art VIII of 1869 and Art VIII of 1885.] Upon 
the death of the fall owner, the mother took out 
probate of a will in which she was appointed exe- 
cutrix. The will was afterwards disputed by the 
minor son of the testator, and probate was revok- 
ed ; but, while the mother was in possession of 
the estate as executrix, she sued and obtained 
a decree for rent under Bengal Act VIII of 1869, 
Upon the application of the minor for the exe- 
cution of the decree: Held, that the mode In 
w'hich the decree was exeonted under the old 
Rent Act, Bengal Act VJII of 1869, was, in so 
far as it was a right at all that belonged to tbs 
judgmcnt-cTeditor. not a private right, but a 
mere right of procedure, and the exeoutiou was 
therefore to be governed by Act VIII of 1886. 
Umasoondury Dasst t . Brojonath Bhutta* 

CBARJEE. 


[I.L.R.t60«lo. 347 



( 81 $ ) 


Diarist' Or 0A8^ 


( 810 ) 


EX20UTI0N OF 

(2) APPLICATION FOB EXECUTION AND 
POWERS OF COURT. 

3,— Ptoeedure CmU, i. %ii-^ETt>ndion. 
proctidiH^M^^Jltivaluatiou improvemsnti alltmtd 
for in deen;e,'\ A mortgagor obtftined a decree fur 
redemption on payment of the ftiortgage amount, 
together with a further aum ae^tenfleil as the value 
of Improvements made by the mortgagee. When 
the deoree holder applied for the execution of the 
decree It was contended on behalf of the mort> 
gagee that the improvements ought to bo revalued, 
as they were at the time of execution of more 
value than at the date of the decrcni : that 

the mortgagee was entitled to revaluation in the 
exeoution-proootidiiigs. Ramunni r, Shanku. 

[I. L R. 10 Mad. 367 


Application for tgcecnfiofi for »um larffor 
than amount of claim-^Conxt^ni of part Cow pro- 

mifti ] The parties to a suit agreed upon a com- 
promise, the result of which was that the plaintiff 
obtained by the decree a greater quantity of land 
than he hal originally claimed, ami a decree was 
drown up in accordance with the compromise. In 
the execullon-proceodings, the defendant raised 
an objection that the plaintiff could not have exe- 
ontiou for a greater quantity of land than ho had 
claimed originally, and the Court executing the 
decree allowetl the objection. No ap|»enl from the 
Court’s order was made, but the plaintiff brought 
a suit to recover possession of the larger amount 
of land mentioned in the compromise : Jfrld, that 
the order of the Court executing the decree was 
orroneons in law and might properly be ro-oonsider- 
ed upon an application for review ; but that the 
present suit came within s. 244 of the Civil ProcG' 
dare O^e, and iberoforo could nob be maintained. 


MOUlBCbLAH r. iMAMl. 


[1. L. R. 9 All. 229 


5.— ilerrm. Priority of,'] A decree takes prior- 
ity over other decrees in respect of the date on 
which it was passed, and not in respect of the 
priority of the debt which it enforces. Qubran r. 


KuMJ Bbuarx. 


[1. L.R. 9 All. 413 


6.— Ofvil Proooduro Code, 9. 6SS-^ Claim for 
motme profit 9 on rrvrrgal of exeonUd drrrtrfor jm- 
$e»*iaH^l&ndA A decree for possession of immove- 
able pieperty having been executed was reversed 
on appeal, defendant applied under s. 58 of 
the Code of Civil Procedure for resUtution of the 
mesne pioflts taken by the plaintiff. The lower 
Courts dismissed the application on the ground that 
the fucoper remedy was by suit : Hold that the 
defendant was entitled to the relief claimed. 
KAIOAKASUHDEAIC V. EaNAVKDBSWARA. 

[1. L. R. 11 lCa<L 261 


7.— Civil Freesders Coio^ 1882, s#, 280, 285, 
896, 490— JVscsfVif jf/er application far omomtipnA 
Under a 280 of the Civil Prooednre Code all 
deeteedioldm if deehons of enfoieing their 


XXSOUTIOM OF DEORES-veafiaavd. 

(2) APPLICATION FOR EXECUTION AND 
POWERS OP COURT-ccafiaavd. 

decrees are required to apply for execution. There 
is no exception of cases arising under s. 490. A 
decree-holder who has attached before judgment 
and who is desirous of sharing in the distribntion 
of sale prooeds under s. 295 of the Code must 
make aii application for execution under s. 235 
before he con bocome entitled to do so. Pallonji 
S uAPURJi 17. Jordan. 

[1. L. R. 12 Bom. 400 

S.^Civil Procedure Code, 1882, s. 583— 
tion, power of Court to award reditution ofbenojitx 
on rerrrml of decree in — Jurisdiction of Court not 
limited in eu'erufion.] The procedure provided 
by H 583 of the Civil Procedure Code (Act XIV 
of 1882) for obtainiog any benefit (by way of 
restitution or otherwise) under a decree passed 
on appeal, is not confined to cases where the res- 
titution desired is provided for by the decree itself. 
The plaintiff brought a suit for the recovery of 
certain timber, or damages for its removal, and 
got a decree. The defendant appealed and was 
ultimately successful iu getting the plaintiff’s suit 
dismissed, but mcauwhilc the timber had been 
taken in execution of the decree and sold. The 
defendant applied to the original Subordinate 
Judge’s Court in execution of the High Court 
decree for restitution of the timber, or Its. 13,325 
damages. The plaintiff objected that the defend- 
ant must bring a suit, and could not make this 
claim in execution. The Subordinate Judge over- 
ruled this objection, but held that he was limited 
to a grant of Ks 5,0(K), the pecuniary limit to his 
original jurisdiction, and awarded the defendant 
that sum for his timber : Held, that the matter 
was rightly dealt with in execution, and that the 
jurisdiction of the original Court in execution was 
neither ousted by the fact that the value of the 
property in dispute exceed the pecuniary limits of 
the Court’s jurisdiction, nor was such Court limit- 
ed in its award to the sum of Rs. 6,000. iUlvan- 

TRAV OZK V, SADRUDIN. 

[I. L. R. 13 Bom. 486 

9. ^Ihrree for mforeement of hypothecation-^ 
Objection by judgment -debt or thit property ordered 
to be sold is not transferable under N,-W. P, 
Rent Aei s. 9 — Such objection ntd entertainable 
in rjrecution.] In execution of a decree for enforce- 
ment of hypothecation by sale of specific pro- 
perty, an objection by the jndgment-debtor that 
the property is not transferable, with referenoe 
to 8 9 of the N.-W. P. Rent Act, cannot be 
entertained. Madho Lal v. Katwari. 

[I. L. R. 10 AIL 130 

BXSBKBHBB RaI V. SUKHDSO Eai. 

[L L. R. 10 AU 138 Rote 

10. Decree for redem^ion within epccijicd 

time — Appeal against decree — Power gf Court im 
ejteention to Artciid for redemption aUmoed 
by decree — €hnmnd for esUargbag timej Thu 
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SXBOUTXON OF l}EOREJBl--eontinMd. 

(2) APPLICATIOX FOB BXIBCUTION AND 
POWERS OP COVRT-^tmfiluded. 

pUintifb sned for the redemption of certain 
mortgaged property. On the let March 1886, a 
decree was pas^ declaring the plaintiffs enti- 
tled to redeem on payment by them to the defend- 
ants of Bs. 049-11-0 within three months from 
the date of the decree. Against this decree the 
defendants (tlie mortgagees) appealed, on the 
ground that a much larger sum than Rs. 649-11.0 
was due to them on the mortgage. The plaintiffs 
also died objections to this decree under s. 561 
of the Civil Procedure Code (XIV of 1882), on 
the ground that the mortgage-debt had been 
long ago paid off, and that now a largo sum was 
due to them from the mortgagees who had been 
in receipt of the profits of the property. Under 
these circumstances the plaintiffs did not pay tho 
Bs. 649-11-0 within three months as ordered by 
the decree. On the 12th October 1886, they 
presented an application for execution, and paid 
into Court the Rs. 649-11-0. The lower Court 
granted their application, and ordered possession 
of the property to be given to them. The defend- 
ant appealed to the High Court : llrld, reversing 
the order of the Court below that the Court in 
executing the decree had no power to alter the 
language of the decree, which it would virtually 
do if it enlarged the time mentioned in it by ac- 
cepting the Rs. 649-11-0 paid into Court by tho 
plaintiffs on the 12th OctolHir 1886 ; Hi Id, aUo, that 
even if the Court had (rawer to enlarge tho time 
in the coarse of execution, the mere fact that the 
plaintiff had lodged an appeal would afford no 
special ground for enlarging the time. Ibii wab- 
GAB r. CHUDA 8 AMA ManABHAI. 

[I. L. R. 13 Bom. 106 


(S) DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW. 

11. — Decree ajfirnied m appeal Jurisdiction 
— Procedure Code, m. 206, 679 ] The effect 
of B. 679 of the Civil Procedure Code is to cause 
the decree of the Appellate Court to supersede 
the decree of the first Ciourt even where the 
appellate decree merely afifirms the original decree, 
and does not reverse or modify it. Where a 
decree has been afiSlrmed on ap{>ea], the only 
decree which can be amended under s. 206 of 
tdie Code is the decree to be executed, and the 
dsotee to be executed is that of the Appellate Court 
and not the snperseded decree of tho first Court, 
though the latter may, If necessary, be referred to 
for the purpose of executing the ap|>ellate decree. 
Tbs only Court which hss jurisdiction to amend 
tbs appellate decree is the Court of appeal. So 
held by the Full Bench, Hahmood, J., dissent- 
ing. Bkohrat Singh v. Bridgman, I. L. R. 4 All. 
37^ sxidai&ed and followed. Kietohinkur Bog v. 
Beia JBurrodaeawU Bag, 1 4 Moore's 1. A. 465, dis- 
OUSmA MAH01ClD8Ul«AlMAirXHAVV.MAH01fBX> 
TABKsAtr. 

[1. L. R U AD. R67 

w n 


EXBOUTION OF 

(3) DECREE TO BE EXECUTED AFTER 
APPEAL OR ViWfVm concluded, 

\2.— -Decree afirmd on appeal^ Amendment ^ 
decree hg first Court after nfRrmaneo — Ohjoeiion hg 
judgment-debtor to% eaei eution of amended deoree\ 
The deoroe of a Court of First Instance having 
on appeal been affirmed by the High Court, the 
first Court altered tho decree which had been 
affirmed, intending to brin^ it into accordance 
with the judgment of the High Court. After the 
decree had b^n altered, application was made to 
execute it as altered, but this was opposed by 
the judgmout-debtor on the ground mat that 
w'as not tho decree which oonld bo executed : 
Held by the Full Bench that tho objection must 
prevail, ou tho grounds that tho decree sought 
to be executed was not that of the Ap(>cllate 
Court, and that the decree had been altered by 
the first Court, whioh had no (rawer to alter it. 
Abdul Hagai Khan v. Chuniu Knar, I, L. R. 
8 All. 377, roferrod to. MuilAMHAG SRhAlMAV 
Kuan r . Fatima. 

(I. L.R 11 All. 814 


13,^ Civil Procedure Code, #. 214 ^Pre^omptim 
- Conditional dee ree-~- Deposit of pvrehate-moneg 
-^Computation of time allowed for payment J] In 
a suit for pro-omption, the deoreo of the Oimrt 
of First Instance was conditional upon payment 
of the purchase- money within one month from 
its date After this (rariod had expired without 
paymeut, tho defeudants appeal^ from the 
decree. Tho appeal wss dismiiMod and the deoree 
affirmed, and uo fresh period for payment was 
expressly allowed by tho decree of the Appellate 
Court : Held that the decree of tho Appellate Court 
must be token to have iaoor()orated the terms of 
the decree of the Court of First Instance, that the 
period of one mont^h allowed for payment of ths 
purchase-money must be caloulateu from the date 
of the Appellate Court’s decree, and that payment 
by tho decree-holder within one month from that 
date was in time. Shohrat Singh y, Bridgtnanf 
I. L. E. 4 All 370 ; Lueh man Persad Singh v. Kitun 
Persad Singh, 1. L. R. 8 Calc. 218 ; fjobardkun 
Das V. Copal Bam, I. L. R. 7 All. 366 ! Aoor Ali 
Chowdhuri V. Koni Meak, I. L. R. l3Calc. 13, and 
Daulat V. Bhukanadas Mam^kchand, I. L. R. 
11 Bom. 172, referred to. BupCuANDr. Skamsm- 

U.L.B.U41I.8M 


(4) DECBEES TTNDEB BENT IiAW. 

14. Saif for arrrarmf reHt—Vodtr-teMore— 

Bengal Art VIII of 1»69, «. 34, 69-61 and 
65-— Sale if property other than under^temurCo^ 
Wbero a decree had been obtained for aneacs 
of rent of an under-tenure, and in execution 
thereof a(yplicatioa wss made for ths attadiment 
aud sale of a certain property of the judgment- 
debtor, other than the tenure for which the 
arrears were dtte<-obiection was t sks n thid» the 
kalmliat stipulated that the tenure itself should 
be first sold in execution of the deoiee: JTdd, 

11 



( sas ) 


DI6B8T OF OA8S8. 


( 8«4 ) 


EXISOtmOW OF 

(4) DEORSms UNMR BENT 

that the kahuUat not beinjgr referred to, or in- 
corporated with the terma of the decree, it wae 
not open to the judgment-debtor to go behind 
the decree, na to Uie a^e in which it was to be 
exeotrted. Bnt held^ on the construction of 
Bengal Aot VIll of 1869. as. 59— Cl and 65, 
that the under-tenure should first be sold before 
any other immoveable property oooid be made 
available. 8. 84 of that Aot (iutrodnoing the 
procedure laid down in the Oivil Procedure Code 
wto rent-euits, ** save ae is in Aot VIII of 1860 
otherwise provided '*) made no alteration in this 
respeot, ss. 59— 61 and «. 65 epeoially providing 
for iuob mode of exeontiou. Lalit Mohun Hoy 
r. BiKODAi Daukk. 

(I. L. B. 14 Oalo. 14 

for arrnart pf rent.-^ Under-tenure 
efftreperiy ether than under-tenure — Arrmt 
p/ judyuufHt*4ehtor~-** Chary e'^ — Bengal Tenunf^y 
Art {Vf/Jef 188r>), e. iitt-^Travefer e/ Pi-eperty 
Act {ly i*/ 1882), M. 68, KMK] A landlord, who 
has obtained a decree for arrears of rent of an 
under- tenure, is not reatriotod by the provisions 
of the Bengal Tenancy Act (Aot VIII of 1885) 
to exooutiug such decree in the first instanoo 
by sale of the under-tenure, but is at liberty 
to execute it in the ordinary manner against tbe 

S rson or other property, whether moveable or 
moveable, of his judgment-debtor. The provi- 
sions of s. 58 of Transfer of Property Aot are 
not amongst those made upplioable by s. 100 of 
that Aot to a person having a charge within the 
meaning of the latter section. Betnhle^The 
** charge*' referred to in s. 66 of the Bengal 
Tenanoy Act (Till of 1886) is not such a 
^ charge *' as that defined by s. 100 of the Trans- 
fer of Property Aot. Latit Afehun Key v. Bindp- 
dai Baber f I.L. U. 14 Calc. 14, explain^. Fotick 
OHUNHISE D£Y SlBOAK V, POLKY. 

ll U H. 15 Oalo. 492 

(5) TBAKBFBR OF DSOEEBa FOR EXECU- 
TION, AND POWKU8 OF COURT AS 
TO EXECUTION, Ac. 

16*— Ciril Procedure Cede, 1882, 9. 224, cl 
{c)-^Meancinf of the utords ** a copy of any order 
/ortho ejrcrution of the decree,'^] The words •♦a 
oepy of any order for the execution of tbe decree ” 
in s. 324, m. (e), of the Code of Civil Procedure 
(Act XIV of 1882) mean a copy of any eubeietiMy 
order. Hatsibbai Kauajisa e. Paxil Bgcuajb 

[I L. R. 13 Bom. 871 

17.*— Dufy t/ 9 Court to which « docroe io tram- 
/erred for cmccnfhnA A Court, to which a 
decree m been sent far exeeutiou, eannot refnee 
exeouUon on the ground that questioiw are 
raised between the paitim that eauaot preperly 
he dealt with in exeeution. Kambav Chaxinu* 

P. L, It U Bom. 108 


EXECUTION OF B2XIR2SR-*--^ii^ 

(6) TRANSFER OF DECREES FOR EZBOU- 
TION, AND POWERS OF COURT AS TO 
EXECUTION, Ax.’^eontimed, 

lS.*^Pow€i- 0/ District Judge to trmt/er eme- 
eution-proceedings to another Court — Citil 
Proeeanre Code^ ss. 26, 647.] A District Judge 
has no power to transfer execution-proceedings to 
a Subordinate Court. In the Natter o/ Dade^i 
llanchoddas^ I. L. E. 5 Bom. 680, and Qaya 
Parsluid v. Bhup iiinghf 1. L. R. 1 All. 180, d[ie- 
seuted from. KiSHORi MOHUN Si&TT v. QuL 
Mohamed Shaha. 

[I. L. R. 15 Oalo. 177 


19. — British Courts in India^ Power o/, to send 
their decrees /or execution to Courts not in Brit ish 
Jiid}a-^Praetiee.\ The Courts of British India 
have no authority to send their decrees for exe- 
ention to Courts not in British India. Kastur- 
CHARD GUJAB t\ PAHBHA MaHAR. 

[I. L. R. 12 Bom. 280 


20. — Juried tctum-~^ Civil Procedure Code (^Aet 
XIV o/ 1882)f ss. 6 and 223.] Having regard 
to the provisions of s. 6 of the Code of Civil 
Procedure, a Civil Court has no jurisdiction to 
execute a decree seat to it for that purpose under 
8. 223 of the Code, when the decree has been 
passed in a suit the value of subject-matter of 
which is iu excess of the pecuniary limits of 
its ordinary jurisdiction. Narasayya v. Vsnkata 
Xruhmyya^ I. L. R. 7 Jdad. 397, dissent^ 
from ; Sidheshwar Pandit v. Harihar Pandit^ 
2 I. JL. E. 12 Bom. 165 ; In Balajl BanekoddaSt 
1. L. U. 6 Bom. 680 ; and Mungul Pershad 
Dichit V. (irija Kant Lahiri^ I. L. R. 8 Calc. 
51, referred to. Gokcl Kristo Ch under v. 
Aukhil Chundkr Chatterjeb. In the 
Matter op the Petition op Ishan Chundeb 
Dab, Rash a raj Bose v. Gobinda Rani Caow- 
DHKANl, MOOUk. KuMAEI BIBEE V . MOOL- 

Chand Dhamant, Beesun Chand Doodhubia 
V . Mool Chand Dhamant. 

[I. L. R. 16 Oalo. 457 

21. — CiriZ Procedure Code, 1882, s, 223 — 
Jurisdiction.] 8. 223 of the Code of C3vil Pro- 
oedure, which declares that the Court which 
passes a decree may, on the application of the 
decree-holder, send it for execution to another 
Cantrtf should be interpreted to mean, another 
Court having jurisdiction and competent to exe- 
cute that decree, having regard to the amount 
or value of the subjeot-matter of its ordinary 
jurisdiction. Narasayya v. Venkata Kr ‘ * 

1. h. R. 7 Mad. 397, dissented from. 

CaAEAN Mojumdab v. Umataba Gupta. 

(LI..E.16 aiao.u5 


22.— Jor sale of pntpmdies in 

OM ^ 

IV, Arm 128 — A 
obtained In aiutit, bioBght under the 
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EXBOOTION OF 

(K) TRANSFER OF DBORSES FOR EXBCU* 

TION, AND POWERS OF COURT AS TO 
BXBCUTION* iio.^roHtimued, 

of i. 19 of the Code of Civil Procedare in the 
Court of the Subordinate Judg^o of Uajehaye on 
a mortgage of certain propertidB aitiiated in the 
iiiatrictii and jurindiotione of Rajehaye and 
Nyadomka, directed that the properties mention* 
ed in the mortg^asre should be sold and the pro* 
eoeds applied in payment of the mortga^^e debt. 
The properties were sold by the Court of Raj* 
ahaye : Held that the authority given by s. 19 
of the Code included an authority to make the 
order for the sale of the properties, and that the 
Rajshaye Court was within its jurisdiction in 
direoting and carrying out the sale Qiutre-’ 
Whether, where a sale takes place under a money* 
decree of property partly within the local limits 
of the Court whose docroe is being executed, 
and partly without that Court's jurisdiction, the 
sale of the property without the jurisdiction 
would be valid and binding in consoquouce of 
the provisions of ss. 19 and 223 of the Code 
of Civil Procedure. Per Guose. J.— S, 223 of 
the Code of Civil Procedure merely provides 
that, when it may be necessary for a Court to 
send a decree for execution to another Court by 
reason of the property being situate bt^ond iU 
local jurisdiction, it ought to do so; a?id the 
words of 8ab*section (r), “sale of immoveable 
property situate without tho local limits of tho 
jurisdiction of the Court which passed it,’ con- 
template a case where the whtde of the property 
and not any portion of it, is situate l>cyonu the 
local limits of the Court which passes the decree. 
Masktic V, Steel a Co. 

[I. L. K. 14 Oalo. 061 

23 . — Execution of a decree of the Agent for 
Sardare — Rights of transferee of a decree — Juris- 
diction,'] A in 1889 obtained a decree against B, 
a sardar^ in the Court of the Agent for Sardars. 
The decree was executed in the Agent’s Court 
until jTs death in 1868. IPs status as a mrdar 
under the exolusive jurisdiction of the Agent did 
not desoend to his son^ and the decree was trans- 
ferred to the Court of the first class Subordinate 
Judge at Ahmednagar for execution. Various 
objeetiouB were taken to the execution of the 
decree by that Court, but none on the ground that 
the Agent’s decree could not be executed by a 
mere transfer to an ordinary Civil Court. The 
case went up twice to the High Court, under 
whose flvdera the exeeution was for several years 
ooatliiiied in favour of A's representatives against 
the estate of JTssons. In 1885, one of A's re* 
pres en tatives assigned his interest under the 
decree to C and B- Thereupon the transferees C 
and D applied to the first clam Subordinate Judge 
at Abmednagar to have their names substituted 
in the place of the transferor in the execution, 
pTOoeoifiiigi The Subordinate Judge rejected this 
eppUoetioa, on the ground thi^ execution had 
been going on lor eeveral years oontrary to the 
nSheg in JCkunUdoi v, StMartm Ramckandra^ 


EXBOUTION OF 

(5) TRANSFER OP DECREE FOR BXBOIT* 
TION, AND POWERS OF COURT AB TO 
EXECUTION, kc,—^(mtimied, 

12 Bom. 212, which laid down that the Ageat*e 
decree could not executed by a mere transfer 
to an ordinary Court, — the remedy in sooh oteei 
being by a suit on the decree. On this ground, 
also, he refused to recognise the transfer of the 
decree : //rfr/, that though the exeoutiou-proooed* 
iugs in this case had been for many years irre* 
gnlarly conducM by a mere transfer of the 
Agent's decree to an ordinary Civil Court. stUL as 
tho Court which carried on the execution had 
jurisdiction to grant the same relief If a suit had 
been brought upon tho decree the irre^larity, 
having bmm acquiesced in, did not vimte the 
former proceedings in execution. VxaiiNO 
Sakuaram Nauahkar r. Kribunarao Malbar. 

[1. L. R, 11 Bom. 163 
N^o Hari r. Anpurnabai. 

[1. L. H, 11 Bom. 160 note 

24. — Seltedulod DitirioU— Execution of doeroe 
passed hy Court (f Scheduled District in Court of 
a Jlegultition Distrust — Oitil Procedure 0*dc {Act 
VI Jf of 1859), s 2Si-—CioU Procedure Code (Act 
XIV of m2), w. 223, 2i9--8ehpduled Districts 
Aet (x/v of 1874). i. 6.] On the I6th May 
1876, a judgment-creditor obtained a decree in 
the Civil Court of the Chittagong Hill Tracts, 
which arc included amongst the ^bedulod DU- 
tricU, and on or about the 16th May 1876, at hla 
instance, it was sent with a oortifioate of non- 
satisfaction to the Court of a Munsiff in the 
Regulation District of Chittagong for exsourion, 
Aft<ir sundry unsuccessful attempts to execute the 
decree ao application was made on the 17th Sep- 
tember 1886 for its execution. The judgment- 
debtor objected th^t under a. 229 of the Code of 
Civil Proc^ure (Act XIV of 1882) the Uanailf^s 
Court had no jurisdiction to execute the decree, 
as it oould only act under that section, and the 
Code had never been extended to the Chittagong 
Hill Tracts : Held that, as at the time the decree 
was passed and sent to the Munsiff for exeoutiatt 
Aot VIII of 1859 was in force, and by s. 284 of 
that Act the judgment*oreditor had a right to 
have his decree sent to any Civil Court for exs- 
ootion, be was entitled now to have it exeontsd, 
as neither Acts X of 1877 or XIV of 1882 
express words or implication deprived him of that 
right : Held, farther, that the intention of the 
Iiegislature was, with regsrd to decrees obtained 
in ^beduled Districts after the Code of 1177 
came into force, that such decrees should not be 
executed by Courts in British India unleHi and 
until, under the provisions of s. 6 of the Soiie* 
doled DUtricU Aot (XIV of 1874), -the Qovehi* 
ment bad issosd the noUftoation therein nelefxed 
to applying to the Scheduled Distiiote siudi 
tion of the Code of Civil Prooednie as tingr 
thought proper to apply, Whotlmr m 

decree jumod by aOourt inaScbcdnled Dleliiet 
and sent for exeeution to a Oottft in a BegnlaMon 
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EXECUTION OF TiEO'KB^R-^ontinned, 

(G) TRANSFER OF DECREES FOR EXECU- 
TION, AND POWERS OF COURT AS TO 
EXECUTION, Ac. — continued, 

DUtriot after Act X of 1877 came into force can 
be exeooted by the latter C!otflrt in the abnenoe of 
•nob a notification extendiofi^ the proviHionn of 
the Code of Civil Procedure to the Scheduled 
Distrioti. Kashi Mohuk Bokua r. BimiNoo 
Pjua. • 

[I. L. R. 16 Oslo. 306 

R5.— Procedure Code, en, 320, 325 — Decree 
tTano/erred to ttic ('ol lector /or execution — ( ollee.t~ 
or'g duiiee and jwwerg in exeeution—Ciril (ourVn 
juriodictioH to revine. CoUeetor** proceed itujM in exe- 
cution,’] A decree was trausferred to the Collector 
for execution. The Mamlntdar under the ordorn 
of the CoUeotor, pnt up for nale certain immove* 
able property belonging to the judgmeut-debtore. 
The sale wae confirmed by the Mnmlatdar with 
the sanction of the Collector. Some time aflcr- 
wards the auotion-purohaRer applied to the Col. 
lector for a certificate of sole, but the Collector 
refused the certificate, and set aaido the aalo, on 
the ground that the purchaser wan a relative of 
the deoroO'holder, and had really purchased tho 
property on his behalf without tho |>orroiH8ion of 
the Court. Against this proceeding of the Ool. 
lector tho purohaser made an application, first to 
the Subordinate Jndgo who hod transferred the | 
deoree to the Collector for execution, and then to | 
the District Court. But both Courts declined to i 
entertain his application, on the ground of want 
of jurisdiction : Jield, on an application to the 
High Court, that the 8ubordiuat.o Judge had 
junsdiotion to deal with the application, and to 
revise the Cclloctor’s ]iroccediiigB iu execution : 
Rcldy also, that the Collector having through his 
•ubordinatc put tip for sale the judgroent-dobtor’s 
property, and confirmed the sale, had in that way 
completely executed the decree so far as ho could, 
and was so iM funetmt officio. His duty was to 
make a returu to the Court of what he had done. 
After oonfirmatiou of the sale he could not set it 
aside. Per Wkbt, J. : -Tlio Ooll<H.‘tor, like the 
Naxir in India, is a ministerial officer when he 
exeoutee a decree. He, like the Noadr, must carry 
out the decree of a Civil Court iu general subjw. 
tion to tbe judicial direction of the Court on 
whose authoritv the coercive ))Ower oxercismi by 
him rests, and which alone can deal judicially 
with tbe t}uestions that arise in execution. His 
prooeedings and orders are subject, accordingly, 
to reviiioii and correction on the application of a 
paity Aggrieved, whenever he misconceives the 
tieoroe or acts illegally in giving effect to it. He 
is limited strioUv to the precise line of activity 
Udd down for him in the Code and the orders 
iiiid«r it ; and in oases of error or doubt it is the 
Oooit that must determine whether he, as its 
miniifettial officer, has or has not transgressed his 
powera. Per Bibbwood, J. A sale made by a 
OoUeetor under Chapter XIX of the Civil Pro- 
oednre Code is snbjeot to oonfirmation by the Civil 
Court under a. 812. As soon as U^e CoUeotor 


EXECUTION OP DEORlSE--fionUmed^ 

(5) TRANSFER OF DECREES FOR EXECU- 
TION, AND POWERS OP COURT AB TO 
EXECUTION, Slc.— continued, 

has exercised or performed the powers or duties 
conferred or imposed upon him by s. 321 to 
325 of the Code, he is funotui officio. If he has 
sold the property or re-sold it under the power 
given by cl. (r) of s. 325, he has completed 
the execution of the decree so far as he can 
legally complete it, and it is then bis duty to 
retransmit the decree to the Court, under rnles 
prescribed iu that behalf by Government under 
tho second paragraph of 8. .320. Where the 
property has been sold or re-sold, tbe sale or re- 
sale cannot be set aside by tbe Collector. Any 
application for setting it aside must be made to 
tho Civil Court under s. 311, and dealt with 
by it under s. .312; and if no application is 
made to tho Court, the sale must be confirmed by 
it under that section. Lallu Tkikam v, Bhavla 
Mithia. 

[I. L. R. 11 Bom. 478 

SeCy however, Kkshabdbo v, Radha 
Phabau. 

[I. L. R. 11 All. 04 

Madho Prasad r. IIansa Euar. 

[I. L. R. 6 All. 314 

and NATiif) Mal r. Lachmi Narain. 

[1. L. R. 9 All. 43 

20 . — Sale of propirfy covered by deoree by Court 
which pa. sued deerec when property U ttihtate out» 
tilde itM heat jurisdiction at time of application — 
('iril Procedure Code {ActXJV of 1882), 223 

Jurisdiction,] A mortgage-deoree was passed 
directing the saleof certain proj^rty wholly situate 
within the local limits of the jurisdiction of tbe 
Court which passed tbe decree. After the deoree 
the district within which the property was situate 
was transfcrre^l and placed under the local juris- 
diction of another Court. The judgment-debtor 
then applied to the first Court for execution of 
tho decree, aud thereupon tho judgment-debtor 
objected that that Court had no jurisdiction to 
eutertniu the application or to direct the sale of 
the property : Held, that that Court had authority 
I to execute its ow'n decree aud bring the property to 
sale. Held, further, that s. 223 (c) of the Code of 
Civil Procedure does not curtail the power of a 
Court to execute its own decree, but gives it a 
discretion either to execute the deoree itself or, on 
the a pplieat ion of the decree-holder, to send it to 
another Court for execution, and thereby extends 
rather than limits the Court's power. Kabtick 
Nath Pandev e. Tilukdbari Ball. 

[I.L.R.I6CM0.667 

27,--- Attachment cf auett of a judguMnt-dehtor 
outside the jurisdiction of the attacking Court— 
Procedure,] The plaintiff having obtained a 
deoree against the defendant in the Court at 
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execution of DEORES-0«nf«iii/fY/. 

(6) TRANSFER OP DECREE FOR EXECU- 

TION, AND POWERS OF COURT AS TO 
EXECUTION, Ac. — ci^ntluded, 

BhuAayal. sought to execute it by Attaching a 
moiety of the defendant's pay. The defendant 
was a sorter in the Railway Mail Service, and 
travelled between Bhusaral and Nagpur, at which 
latter place he resided and received his pay. By 
an order of attachment issutxl, at the plaintiif's 
instance, by the Bhusaval Court to the defen> 
dant’s disbursing officer at Nagpur, a moiety of 
the defendant’s pay having been withhehl by that 
officer, the defendant applied to the l^husaval 
Court to cancel the order, conteruling that it was 
illegal, as neither he nor his disbursing officer 
resided at Bhusaval. On reference to the High 
Court : //chf, that the order of attachment was 
vltra rirrM, as neither the defendant nor his dis- 
bursing officer resided within the juriKdi<ttion of 
the Bhusaval Court. The pro|>cr procedure was 
to send the decree of the Bhusaval Omrt for exe- 
cution to Nagpur, where the disbursing officer 
resided, and whore the defendant's pay was avail- 
able for satisfaction of the decree. IIanuu J aiuam 
t. BaLKUISUNA VlTHAL. 

[I. L. R. 12 Bom- 44 

Gopal V Lavet. 

[1. L R. 12 Bom. 45 note 

(6) MODE OF EXECUTION. 

(</) Generally, a'su Powders op Okfickuh 
IN Execution. 

28. — haring rontinunu^ ojjt ratiotf^ 
Ihcrve nt'cding ytarhj Exarution.'] Where a 
decree is one of continuous operation, taking 
effect as each y(jar furnishes procee<ls for its satis- 
faction, it must bo executed each year according 
to the law of procedure thru in force. Vi.'<iiNU 
SakuabauNaoarkak r. Kui.siinauao Malhau. 

[1. L.R. 11 Bom. 153 

29. — how von^truefed for jntrjwxrg of : 

JErrwftwn.Ji A decree cannot be extemied iu 
execution beyond the real meaning of its terms. 
Budan V . Eamcuandba Bhunjgaya. 

n, L. R. 11 Bom. 637 

30. — Dwrcc for mlo of hypothgcaird inopvrUj 
and against Judgmmt’dohtor pt rgonalhj — AVerw- 
tian against j^giuent-dt htor'i ju rgon^ IhcncdioUU 
rr entitled to pntrt’ed against property or person 
as he might think fit."] Where a decree upon a 
hypothecation bond allows satisfaction of the debt 
from the hypothecated property and also from the 
judgment-debtor personally, and contains no con- 
dilion that execution shall first be enforced against 
the property, and where there is no question of 
fraud being perp^rated on the judgment-debtor, 
there is no principle of equity which prevents the 
decree-holder from enforcing his decree against 
the judgment^ebtor’a person or property, whieh- 


EXSOUTION OF D£ORKE«-csiif«etieil. 

(6) MODE OP EXECUTlON-rflafiiteed. 

(«i) Gknkrally, and Pow'rrs or OrFiCBRS 
IN Execution— 

ever ho may think best.. Wali JUnhamnad v. 
To rob Alit 1. L. R. 4 All. 497, explained. JuUAEt 
Mal r. Bant Lal. 

[l.L. R.0A1L4S4 

• 

(/>) Deolaratoby Dkcukr. 

31. — Separate xult ^ Mesne pro fits ^meaning of^ 
Decree an'atding inexxe profits^- ('OHstruefion,] 
In 1878 the plaintiff obtained a decree declaring 
that ho was entitled to receive, every year, from 
the defendant, 12 per rent, of the routs and profits 
of a certain inutn vilUgo. Tiio decree also 
aw'ardcil mrsno profits from the date of the in- 
stitution of the suit In 18SI the plaintiff sought 
in e.xocntion of this decree to riiuovor his share of 
the profits of the village for the years 1882*83 and 
1883-84 : Held, that the plaintiff could not 
proceed to enforce his rights under the decree by 
w'ay of execution, llis remisly was by a suit oa 
the right established by tin* decree. The deorao 
hot! merely doclanHl the right cf tiio plaintiff to 
a certain slmro of prt>du(*4% and payment was 
ordered of nKsno profits coinputcHl according to 
certain principles. Hu<dk an award was not an 
award of a pe.riodical payment in ndernoM, The 
very w'ord “m«'sno” implied a iormiti ns arf gnem, 
a.s well as o gno, and in the ahscuoe of a s}N)oial 
order the t^ riuinuH was the date of the deoroo. 
Yinayak Ambit Dehhbande v Abaji Haiba- 
tkav. 

[I. L. R. 12 Bom. 416 

(e) Joint pRorEUTV. 

32 . — Derr<r againxt an undivided hrotiter-— 
Mortgage of jo>n> propertg.] A, an undivided 
member of a llindu family, mortgaged part of tho 
family property by way of conditional sale to U, 
to secure a loan. 7/ having 8ue«l A personally for 
the amount due, A admitted tho mortg^e and 
said he would surrender tho property in disebargo 
of the debt. bikI a decree was passed accordingly. 
A's undivided brothers interveuwl in execution : 
Held, that the dccriMj, not being passe^l against tho 
joint family or its representative, and not de- 
scribing the property which it directed to be 
delivertsl to the plaintiff by way of absolute sale, 
to he family property, could not ho executed 
against tho family property. Gubuvappa o. 
TillMMA. 

[l.L. R. 10 Mad. 316 

33.— Dc/’w for mainte nance against hatnasstlMe^ 
E^enttion against tarirad projfertg.l A member 
of a Malabar urwad having obuined a decree for 
maintenance against her karoavan, assigned the 
decree to the plaintiff, who proceeded to exeente 
It against the tarwad property. The Oittt karna- 
van objected and his claim was allowed. In a 
nit by plaintiff to have it declared that he was 
ntiUed to execute the dcoiee- against tarwad 
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(6) MODE OF EXE(nJTlOK^0o»<{it««4. 

(f) JoiKT TuoifZm^^eonoluded, 
property : ffrld^ tliat the plaintiff waa entitled 
to execute tiie decree against th^tarwad property. 
Qbakoq e. E 4 JUK« 

[I. L. K 11 Kad. 378 

84. •^JmntJlindu family '^Money-drefee agaimt 
defeated memhar^KmcrtHtion after judgrtkenUdeht- 
or'i death aqaiwtt joint family property not 
ailowed,'l The mere obtaining of a eimple money- 
decree against a member of a joint Hindu family 
without any stem being taken daring hie lifetime 
to obtain attachment under or execution of the 
decree, does not entitle the decree*holder, after 
the Judgment-debtor's death and a subsequent 
partition, to bring to sale in execution of the 
decree the interest which the judgement-debtor 
had in the joint family pro^rty. i^iraj Itnmi 
Jioer 7 . Shoo Pernhad Singh, 1. L. R. fj Calc 148 ; 
Jlai JSalkUhen v. llai Situ Ham I. L. 11. 7 All. 731 , 
and Jialhhabar v. liiHht*har^ 1, L. U. H All. fiUo. 
referred to. Jaoannatu Prasad r. Sita Ham. 

LI. L. R. 11 All. 302 

(d) Maintenance. 

W ,— for maintiuiance of widotn’^Lia- 
hility of ancntral entaiv^l Maiutonanoe decreed 
to a coparcener's widow by reason of her exclusion 
from sucooBsion in a joint family cannot be re- 
garded as a charge on the family estate, or the 
decree treated os a decree against the managing 
member of the family for the time being. A, the 
widow of an undivided member of a joint Hindu 
family, obtained a decree for maintenance against 
Jff, the brother of her deceased husband, not ex- 
pressed to be a decree against the head or repre- 
aentatiye of the joint family. It died, and 6, his 
•on* having been brought in as his represeotaUve, 
resisted the execution of the decree by attachment 
of the family estate : Hold, that the family 
estate was not liable. Per cur , — In a regular 
suit, might clearly be held liable to pay mainten- 
anoo to At and a decree might bo passeil against 
him ; but in execution - proceedings the docroe 
maet he taken as it stands and exooutod against 
the son as his legal representative in the mo^io 
preeoribed by s. 234 of the Code of Civil Pro- 
cedure, and it is not open to extend the scope of 
the decree in such prooeediogs— v, 
^hhayyjm^ I, L. B. 6 Mad. 234, approved and 
followed. Muttia o. Vb&akiial. 

C1.L.R.10 Mad. 283 

86.«««i>sem dimiimg mtymani af a certain mm 
eeerfmeiUAfor life^liik^ratory decree ] Where 
a^deoree ordered the defendants to pej to the 
piawtiff Mieenm of Be. 16 per menoem bv way of 
a^ntauanea during bar lifetime, and directed 
wat auok maiatenanoe should be charged on oer- 
Wu aemin^ property: ifsidthat the deoieo- 
■•*™aonld obtain the amount in eaoou- 

iam ai tlmrte c f e a » wldcB ivauiBOfe thanit mc«o 


EXECUTION OF DSORm^eontinued. 

(6) MODE OP BXBOUTION-catt</nik?4f. 

(d) Maintenance — conoftufed. 
declaration of right, and which, by allowance of 
a fixed rate per mensem, stood exactly on the foot- 
ing of a decree ordering payment by instalments. 
Pearveiuhth Brohmo v. JuggemtureCt 16 W. R, 128, 
referred to. M ansa Debi v, J iwan Lal. 

[I. L.R,9 AU.33 

O’) Married Women. 

Q7,^Liahility of married motnen’-^Arreet-^StrU 
dhiH.] It aa surety for her husband, joined wit^ 
him in executing a bond for Rs. 90. In a suit 
brought upon the bond, a decree was passed 
against both. It was arrested in execution of the 
decree, and brought before the Court. She was 
then asked if she desired to apply to be declared 
an insolvent under the insolvency sections of the 
Civil Procedure Code (Act XIV of 1882), but not 
doing 80 she was committed to jail. Subsequently, 
however, she applied to be declared an insolvent, 
but her application was rejected. Sho then claim- 
ed to be released, on the ground of her coverture. 
'Jlio Judge rejected her application as being too 
late. On reference to the High Court : IMdt 
that although the decree was absolute in its terms, 
and contained no express limitation of lia- 
bility, nevertheless the law being clear that she 
could only be liable to the extent of her utridhant 
it was to be assumed that the direotion to pay, 
contained in the decree, had reference to that 
fund only, In kb the Petition of Radhi. 

[X. L. R. 12 Bom. 228 
if) Moktgage. 

33.-^ Dor ret' agaimt mortgaged property — LiahiU 
ity of judgnu’nt^rhtor to ai*reet under mtrh decree 
-^Devreo not to be oxtended in execution beyond 
it* term*J\ A decree cannot be extended in exe- 
cution beyond the real meaning of its terms. A 
decree obtained on a mortgage directed that the 
judgment-debtor should pay the sum adjudged 
out of the property mortgaged. After executing 
the decree against the mortgaged property, the 
decree - holder made an application for exeoution 
against the person of the jndgment-debtor. A 
notice was issued calling upon him to show cause 
why execution should not be further proceeded 
with. But the notice did not give him any inti- 
mation of the application for the arrest of his 
person. He did not appear, and, in his absence, 
an order was made for his personal arrest ; but 
the order was not executed, as the deconee-holder 
did not pay the prooess fee. Subsequently a fresh 
application was made for execution against the 
person of the judgment-debtor: ffcldt that as Mie 
decree merely provided for the satisfaction of the 
judgment-debt out of the property mortgaged, 
the decree could not be executed against the per- 
son of the judgment-debtor. BupAir e. Bax- 
chanora Budnjqata. 

UB02A637 



( m ) 


DiOBBT OF CASK 


( m ) 


EXEOUTIOK OF 

(•) MOD& OF BXfiOUT10K«-(wii^ijiiftfK2. 

(/) Mortoaob— 

Q9»^Det*rrf for enfowment of hypothecation — 
Derrrt^ limiHny jndgmenUdehtoro liahility to the 
hypothccrttod pntpertyA A decree upon a hypotho- 
oation bond which only proTidea for its enforce* 
monfe af^net the hypothecated property cannot be 
ezeont^ against the person or other proi>erty of 
the judgment* debtor, though an order for costs 
contain^ therein may be so executed. Pran 
Kuar r. Dc7roa Prasad. 

[hh.R.10 AU. 127 

40. — Decree for mle of mortgaged property — 
Money •decree — Transfer of Property {Act IV of 
1882), w. 88, 8i), !)().] A decree in favour of a 
mortgagee for sale of the mortgaged property 
cannot bo treated as one for money. According 
to the Transfer of Property Ant, ss. 88, 80, and 
!K), the mortgagee must first sell the mortgaged 
property, and if the not proceeds of such sale be 
insnflBioient to pay the amount due for the time 
being on the mortgage, and if the balance Ih) 
legally recoverable from the mortgagor otherwise 
than out of the property sold, he may ask the 
Court for a decree for such balance. Qopal Das o. 
Au Muuam&iad. 

[I. L. R. 10 All. 632 

41. — Tranofer of Property Aet {/V of 1882), 

tot. H8, 90 — Doe roe uhho tin tied hy *ale of mortyaged 
property-^ltight to decree for mle of other than, 
mortgaged property^ The holder of a decree on 
mortgage obtained an order under h. 88 of the 
Transfer of Property Act for sale of the mort- 
gaged property, and the proocods of this, when 
sold, being insufficient to satisfy the decree, ho 
applied for a dooree under s, 90 for the sale of 
other properties belonging to the judgment-debtor. 
The Subordinate Judge refused the application on 
the ground that there was no such provision in the 
order for sale under s. 88 : //<?/</, that the decree- 

holder was entitled to the decree asked for. The 
terms of s. 90 oontemplato a decree in the suit for 
recovery of the mortgage-money after sale of the 
mortgaged properties under a decree given under 
8. 88. The decree-holder can theu apply to the 
Court, and if he can show that, after the sale of the 
mortf^g^ properties, there is still a balance due 
to him under the decree obtained under s. 88, and 
t^ that amount is legally roooverable from the 
jadgment-debtor, be can ask for and obtain a 
decree under s. ^ for realisation of the balance 
from other properties of the debtor. Sonatuk 
Shaw c. Au Kkwas Khan. 

[1. U B- 16 Oalo. 423 

^.-•^TreeMfercfPfOforty Act {IV of 1882), m. 

90. ^Deereefer tale of mortgaged, jrroperty^ 
Jkeree not oatiojod by oaU-^-^Recovery of halaneo 
4ne on marfyeye.] The decree contemplated by 
t. ^ of the Ttansfer of Property Act (IV of 1883) 
can he made is the suit in which the decree for 
Mdowsa paaaed; uad it la not aeo n — ir y to iaatU 


EXECUTION OF DBORSB--mliiio«ii 

(8) MODE OF BXEOUTION--0S4icImM. 

(/) MoETClAOB^eaeladed. 
tnte a fresh suit to obtain snob decree. Eaj 
S iKGH r. Pabmak^md. 

II L.Rll.All. 486 

(g) PossERWOJr, 

43. — Dohre for poxiteMiiion of a village 

of the holders of rnch a decree to the pteitoifUm. of 
village aecount hooks and other jtapers relating 
to the tnanagement of the village — 

The plaintiffs, as managers of a temple, obtained 
a decree for ilic fiossessiou of a certain inam 
village. After taking |KH<soMion of the village, 
they called upon the defeudauts to hand over to 
them the village account books and other docu- 
ments relating to the mani^cment of the village. 
The defendants refused. Thereu|>on the plain- 
tiffs prcMonUnl a darkhast in execution, praying 
r aim) for the delivery of those books and 
dooumonbs. The Kubordiuato Judge rejected 
this application, on the gronnd that it was be- 
yond Uui terms of the decree : fields on appeal to 
the High (Jourt, that the plaintiffs were entitled to 
the poMsoKsion of the aotumut books and documents 
in question, as being ttsseutial to the propf^r and 
effectual enjoyment and management of the 
village awarded by the decree. Buch books and 
documents wore properly to be regarded as aocos- 
sory to the e-ttatc, and as claimable by those to 
whom it had been awarded. The title-doi^ds of an 
ohtatc, counterpart leases, an<l other documonts 
of the like kind, such as kahttliats in India, 
ought to be regarded as accessory tothoestate, and 
to piw.s with it, wdiothcr the transfer is made 
by a cooveyancu, a decree, or a cortifioato of sale. 
BUAVA29I Devi p. Devbav Madhavrav. 

[I.L.B.U Bom, 485 

(7) EXECUTION BY AND AGAINST 
BEPttESBNrATIVBS. 

44. — Decree agaioM extentorn for dehU incurred 
while acting umicrawill aftmeardnfomd invalid, 
Effect of - Th*fu'ir’s linhility under the decree — 
The remedy of the decree-holder,] Certain exe- 
cutors, acting nnder an orderof the Court, borrow- 
ed a snm of money from JC M tor the funeral ex- 
penses of J D, the lesUtor. K M obtained a 
decree for the amonnt against the executors, and 
the adopted wmot J D. Afterwards F D got 
a decree, whereby both tbe will and the adoption 
were act aside, and be was declared the legal heir 
ot J D. K M then songht to enforce his decree 
against F D by the sale of the property which 
now formed part of the estate ox F Df wlio 
objected to the proceedings : Held, thab m F D 
was not the legal representative otUie Judgmeiib- 
debtors, the decree eonld not bind the eetibe in 
his hands ; but, in order to make the estate liable 
for tbe debt, tbe proper course of the de e te a 
holder was to bring a regular suit agetset F D, 
FAMINDBO DE» EAlKUir r. JUODDmUWABX Babx, 

[l.L.B,14 0il6,ai6 
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(7) BXBOTTTION BY AND AGAINST 
BEPB£SENTATiy£8~-i;<m«tfti^i. 

45 .— for vutintenanee of widow — Liahi- 
lity cf anoutraX estate, in exegution-^Civil Pro- 
cmdure Code, », 234.] A the widow of an un- 
difided member of joint Hindu family, obtained 
a decree for maintenance against B, the brother of 
her deoeaeod husband, not exprossod to be a 
decree against the head or representative of tho 
joint family. P died, and C, hie eon, having been 
brought in as hie representative, resisted the exe- 
cution of the decree by attachment of the family 
estate: Tftld, that the family estate was not 
liable. Poreur , — In a regular suit, C might clearly 
be held liable to pay maintenance to and a 
decree might be passed against him ; but in exe- 
cution • proceedings the decree must be taken as 
It stands and executed against the eon as his legal 
representative in tho mode proscribed by s. 234 of 
the Code of Civil Procedure, and it is not open 
to extend the scope of the decree in such proceed- 
ings— Ah V. Sobhayyan, I, L. U. 6 Mad. 

234, approved and followed. Muttia v. Vkram- 
MAL. 

[1. L. R. 10 Mad. 283 


A^>^Maihtpnanee-—A trmts of inaiutenanov due 
to a Hindu widm at Jttr drath — Liahility of tueh 
or roan to mtiMfu a deoreo againM Jwr nsx/'fjf.] 
Where sums due for a widow's maiutcnance have 
become a debt, such a debt should bo regarded 
as assets of tho widow after her death liable to be 
taken in execution of a decree against her. A sued 
upon a bond executed in his favour by A, a 
Hindu widow, and after her death obtained a 
decree against JV, as her legal representative, 
directing ** that tho judgmont-oroditor should bo 
satisfied out of such assets of tho deceased 
widow as may in course of execution be proved 
to have come into tho possession of the defendant 
iV.*’ A sought, in execution, to obtain satisfac- 
tion out of arrears of on annuity duo by JV'to 
tho deceased on account of her maintenance for 
fifteen years before her death. The Subordinate 
Judge held that the right to recover these arrears 
was one personal to the widow A, and though it 
could be enforced by her, would not pass to her 
creditor. He therefore dismissed the 
Jhld, reversing the ordw of tho Subordinate 
Judge, that Uie arrears of the annuity due by JV 
to A, as maintenanoe, were properly to be regard- 
ed as the assets of the widow, and as such were 
available in execution to satisfy the decree. N 
owing money in hts individual oapsoity to A, 
would, In the interest of creditors and jostdoe, 
be assumed to have paid it to himself as her legal 
representative. N should therefore be held 
accountable for sums due by him to A, subject to 
such objections as he might be able to ground 
on Umitition or other le^ exeense. BagSBAT 
OUAKAftAJUO 0. NAXAILAV KBXBHXA JAHAOXB- 
BAB, 

[1. L R. 11 Bom. 588 
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(7) EXECUTION BY AND AGAINST 
BEPRESENTATIVBS— ocwfitMwd. 

A7.-^llepmentative of decree-holder^ Attaeho' 
ment of decree — Civil Procedure Code (Act ATJK 
of 1882), 232, 244, 273.] A person attaching a 

decree is a representative of the decree-holder 
within the meaning of that term as used in 
8. 244, cl. (/•) of the Civil Procedure Code, and in 
every case is entitled to enforce execution of the 
decree which he has attached. When the decree 
attached has been passed by the same Court as 
the decree in execution of which it has been at- 
tached, the Court has jurisdiction to execute to 
attached decree on the application of the attaching 
creditor. Pkaby Mohuk Chowdhby w. Bombsh 
Chukdkb Nundy. 

[I. L. R. 15 Oalo. 871 

48.-^Cfvil Procedure Code, 1882, e, 234.] 
Under s. 234 of the Civil Procedure Code, the legs! 
representative of a deceased judgment - debtor 
is liable summarily only in respect of property 
aetually received by him, or taken into his dis- 
position. On the 27th March 1 878, one B obtained 
a decree for Ks 2,100 against one A, who died 
in July of that year, leaving his son JST his legal 
representative. Subsequently one Homjibh&i 
sued If as tho legal representative of P npon a 
mortgage executed by the latter in his life-time, 
and obtained a decree, in execution of which ho 
sold the mortgaged property by auction, and 
l^ught it in himself for Bs. 810. On appeal, this 
decree was reversed on the 3rd August 1883. 
Instead of thereupon recovering the properly 
which had been sold in execution, //on the 16th 
November 1883, agreed with Homjibhfii that the 
latter should retain it on payment of Rs. 240 as 
costs of the suit. Shortly before this compromise 
was effected, A sold her decree to the appellant 
K, who in 1884 applied for exeention against H, 
The Subordinate Judge made an order for execu- 
tion against II personally to the extent of Bs. 810, 
holding that // had fraudulently adjusted the 
decree in Homjibhai’s suit, and that, even if there 
was DO fraud, he, as administrator of PV estate, 
ought to have recovered back the money realised 
by the sale, instead of accepting a compromise. 
On appeal, tho order of the Subordinate Judge 
was reversed by the District Judge. On app^ 
to the High Court, held, confirming the oMer 
of the District Judge, that B. was not peiwmally 
liable. Under a 234 of the Civil Procedure 
Code (Act XIV of 1882), a representative of a 
deoeas^ judgment- debtor, who has failed pur- 
posely or negligently to recover some debt due 
to the estate of the deceased, or some property 
belonging to it, is not liable in to same way as 
for property of the deceased whioh has come to 
his handa In that section, property is not defined 
as identical with assets, and so to inolnda mere 
rights of action. Nor is it provided that in an 
execution-prooeeding to representative toll be 
made answerable as well for what with dillgenoe 
cm his part would have oome to his h a nd s^ ns what 
aotnally has oome to his hands. It nmy wdl be 
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(7) EXECUTION BY AND AGAINST 
BEPB£BENTATlVES-<r<m/e»«^<;. 

that while the Legielatare intended to bring the 
zepreeentatiye under the control of a Bummar j 
inquiry where he had actually received property, 
it did not intend to make him answerable in other 
cases except through the medium of a suit for 
administration or other regular action. KtirBU- 
BOBHAI Nasabyanji r. Hormazsha Phirozbua. 

[I. L. R. 11 Bom. 727 

49>’^Ih*presenfafioH of estate hy mother — Decree 
ayainnt •mother when adopted xon in exhtctu^c.'] 
Plaintiff obtained a decree on a bond executed 
by 8 against the mother of S, whom he believed 
to be the heiress of S. In attempting to <.*xocute 
this decree against the estate of 8^ ])laiutilf 
was obstructed by the defendant who won the 
adopted son of S. Plaintiff sued the defendant 
for a declaration that he was entitled to execute 
his decree against the estate of S in the handH of 
the defendant : Held, that the suit must fail, 
inasmuch as the estate of S was not properly 
represented in the former suit. tSothh C humU r 
Lahiry v. A'ii Komnl Lahiry (I. L R. 11 Calc 45), 
distinguished. Subbanna v. Venkatakuisunan. 

[I. L. R. 11 Mad. 408 

a 

50. — Death of judgment •debt or — IJxfcuthn — 
Execution againMt one if several rcprcnenttitlriH if 
a 9 ole dehtor-^Death of xuoh represent aticc-’Suh- 
tequent application for exrcufion against othrr 
Tcpresentatiecs — Practioe,'] An application for 
execution ag^nst one of the repre*‘entativo8 of 
a sole judgment-debtor saves limitation against 
another representative. Accordingly where the 
plaintiff, on the death of his sole debtor, sued out 
execution on the 18th June 1881, under a darhhast 
No. 718 of 1878. against Vone of the three sons 
of the debtor, and the execution-proceedings con- 
tinued till the death of V in March 1884, where- 
upon the plaintiff applied ou the 28th May 1884, 
to put M and the brothers of V on the record 
as his representatives : Jiold^ that the applica- 
tion was not too late against M and JV regarded 
as jednt representatives with their brother V of 
their father, the original judgment-debtor. 
Kbibhkaji Janabdan r. Mubaebav. 

[I. L. R. 12 Bom. 48 

61. — Joint^deerec-^Decree for possession of im* 
moveable property^ Purchase by judgment-debtor 
of rights of some of the Joint decree-holders — 
Decrees emtingnished pro tanto.'\ Where, -sulm- 
quent to a decree, a portion of the rights to which 
W decree relates devolves either by inheritance 
or otherwise npon the judgment -debtor, or is 
acquired him under a valid transfer, the decree 
does not become incapable of execution, but is 
extinguished only pra tanto. This rale of Isw is 
•uiBoiently fenmw to comprehend alike cases in 
whidi thedecree is for mongr only, and where it is 
for iinmoveahle property. mle of law against 

hftmiriiig up the integrity of a mortgage socurity 
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RBPRESENTAXlVEjJ-cssr/agsrf. 
is a rule aiming at the proUnjilon of the mort- 
gagee, and is not applicable to cases whore the 
mortgagee himself has acquired the ownership 
of a portion of the mortgaged property, Denarsi 
Das V. Maharani Awar, I. L. U. 5 All, 27 ; Wien 
V. Ahdoot All, 7 W. R. 1,S6 ; and Pogose v. Pukur- 
ooddeen Mthomed Ahsan^ 25 W. e! 343, referred 
to. KuDiiAi r. Sued Daval. 

[I. L. R, 10 All, 670 

(8) JOINT-DECRER. EXECUTION OP AND 
LIABILITY UNDEtt. 

62.— Plght to execute decree— Civil Procedure 
Code (Aet MV of 18H2). s. bH — Appeal hy 
one of sereral plaintiffs elaiming under a joint 
right— Deeree in such appeal hinds other co-plain* 
tiffs, although not partiesto thr appeal— Protn*du re. ^ 
A and li brought a suit against C and obtainiHi a 
decree awarding a part of tbeir claim. Ji appeal- 
ed. and the Apj>cllaUi Uoiirt reversed the decree, 
and rejected the plaintiff's claim altogether Sub- 
sequently /t, who had not joined iu the appeal, 
appHe<l for execution of the original decree: 
Held, that although A had not been a party to 
the appeal, he was bound by the decision of the 
Appellate Court, and was not entitled to take out 
execution, lUnAJi Dhondshkt v. Oollkctob ok 
Salt Rk venue. 

[I. L. B» 11 Bom. 696 

63 — Decree for possesHi on of immorcahle pro* 
pertij — Purchase hy judgment-debtor of rights of 
some of th- joint dccrees-holders — Decree extinguish* 
ed pro tanto ] Where, siibH^uent to a deorso, a 
portion of tho rights tiO which the decree relates 
devolves either by 'nheritanco or otherwise upon 
the judgment-debtor, or is acquired hy him nndor 
a valid transfer, the decree does not beoomo Inca- 
pable of execution, bub is cxtinguishcKl oxi\y pro 
tanto. This rule of law is sufficiently general to 
comprehend alike cases in which the dscroe is for 
money only and whcr(5 it is for immoveable pro- 
periy. The rule of law against breaking up the 
integrity of a mortgage security is a rule aiming 
at the protection of the mortgagee and is not 
applicable to cases where the mortgaf^e, himself 
has acquired the ownership of a portion of the 
mortgaged proptjrty. liemrsl Das v. Maharani 
Knar,\. L. 11. 5 All. 27; Wise v. Abdool AH 
7 W. R. 130; and Pogose v. Fukurooddeen Make* 
wed Ahsan, 25 W R, 343, referred to, KUDHAl 
r. SUEO Dayal. 

[1. L, R, 10 All 670 

(9) STAY OP EXECUTION, 

64.— Ciril Procedure Code, ss, $4$, 540, 647>— 
Htay of execution pending application for review— 
Jurisdiction.’l 8. 047 of tho Civil Prooadure Code 
provides for the procedure to be followed in mis- 
cellaneous matters ot^er than suits and appeals, 
and iu provisions, read with m. 515 and 545, give 
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EXEOUT ION or nSORXIUirofi^ftiMi. 

(9) STAY OF }KSWUTION-.«wrti»i«wl. 

no power to the Court or a Judge, after the passing 
of a final unappealable decree, and before the 
granting of an application for review of judg- 
ment, to order a sUj of execution of the decree. 
No such power exists under the Code. On the 
29th July 1686, an application was made by a 
party against whom the High Court, on second 
appeal, bad passed a decreo dated the rsth March 
1886, for review of judgment. On the 28th 
August, the applicant made a further application 
that execution of the decree might bo stayed 
pending the determination of the application for 
review, and an ortler was passed grant- 

ing this appUcatiou. Bubsequently, the opposite 
party applied under s. of the Civil Procedure 
ilodc for a review of the ex^partv order on the 
grounds (1) that the Court had no jurisdiction to 
make it, and (ii) that the application of the 29th 
July was beyond time, and therefore there could 
be no review of judgment, and no order for stay 
of execution ponding such review : livid that 
the decree of the IHth March being final and 
nnappoalablo. and no application for review of 
judgment having been granted within the moan- 
ing of 8 6H0 of the Co(le. the application for stay 
of execution did not fall within s. r»45 or s. .546, 
nor did s. 647 apply to it, nor any other provision 
of the Code. Amir Hasan r. Ahmad Ali, 

II. I.. R. 9 All. 86 

liHMdurtK Codv, nft. 21.3,276, 206- 
Adwinhtrtithn dvvrve’^Attnvhmvnt after date, of 
imtitntion of aduifnist ration mit under dverev oh^ 
twined prior to ttiirh euit^lHjunrtion.'] On the 
23nd July 1886, ouo Jl L obtained a money 
decree against one I* C. On the Otli November 
1886, P (. died ; and on the 18th December 1886, 
it h applied to attach oorUiu properties belong- 
ing to the estate of his judgment-debtor, whioh 
properties wore actually attached on the 8th and I 
12th January 1887. On the 2lst Dooeml)cr 1886, 
one S filed a suit to adminif.tor the estate of the 
deoeased, and on the 20tb January 1887, obtained 
the usual ailministration deeroo. On the 6th 
May 1887, iS' applied for an order staying all 
proceedings taken by U L agaiust the estate of 
P and directing him to come in should he i 
hink fit so to do, and prove his claim in the 
dmiuistration. suit : liAd^ that the attachment 
lid not oreats any interest in, or charge upon, the 
wopeiiies in favour of the attaching orwitor as 
igamst other creditors, and that the order asked 
or ought to be granted. In thk m attkr of the 
.FFUCATION OF SOOBUL OUUNDKK LAW. SOOBUL 

JUUHOBA Law r. Eubbick Lall Mittbr. 

LI.L.R.I6 Oalo.E08 

66.*— Ntsy pending mit between 

iecree-Kdder and yadgmsaf-dclfor— CSeiZ Preee- 
lore (hde ts. 386 (d). Wl, 688.1 The words 
"suoh Court*' in s. 343 oif the Civil nrooodure Ooilo 
lo not Unit the exeroiae of the powers given by 
ilwl Mstlon Bftly to dM»M pnaiQd Iqr tho Ooari 


EXECUTION OF D£ORSB---ss)in2tid#d^ 

(9) STAY OP EXmjJTlOlSt^eonaudei, 

which the suit is pending, but with reference to 
ss. 235(d), 681 and 688 that Court is empowered to 
stay execution of deorees transferred to it for exe- 
cution from either a Court of oo*ordinate jurisdic- 
tion or a Court of appeal. The plaintiff instituted 
a suit against defendant for recovery of money 
and other reliefs whioh was ultimately dismissed. 
I in appeal by the High Court, and he was ordered 
to pay defendant Us. 1 ,000 as cost of the litigation. 
Plaintiff then brought this suit against defendant 
in the Court of the Subordinate Judge of Faruk- 
habad, and while it was pending defendant 
applied to the Court to execute his decree for 
costs. Plaintiff then applied for stay of the exe- 
cution. and his application was refused by the 
first Court, but granted by the District Court. 
Oil appeal by defendant to the High Court, held^ 
that the Judge’s order was correct. Mithun Bihi 
v. iiuzloor KhaUf 8 W. B. 392, disapproved. Kassa 
Mal V. GoPi. 

[1. L. R. 10 All. 389 

b7.~^Appral-^T)vcrvv for injunction., daniagvH 
and roxf.M — Stag of vjevvutiou an to vontn,'] A party 
appealing against a decree, which directs him 
to pay money, may obtain stay of execution of 
the decree, so far as it directs payment, on his 
lodging the amount in Court, unless the other 
party gives security for the repayment of the 
money in the event of the decree being reversed. 
If such security be given by the successful party, 
then stay of execution should not be granted, 
Dhunjxbiioy Covvasji UMKiaABv. Lisboa. 

[I. L. R. 13 Bom. 241 

EXECUTOR. 

Si‘e Evidence Act, b. 41. 

[I. L. R.14 Calc, 861 

See Probate— Effect of Probate. 

LI.L.B.14 Oalo.861 

, de son tort.— 

See Limitation Act, 1877, art. 123 

[l.L. R.12 Mad. 487 

EXTORTION. 

Sentence— Cumulative Sentences. 

LI L.B. 10 Ail 68 

EXTKAOITION act (XXI or 1879). 

See High Oovkt, Jubibikotiok ow— 
High Oouet, Madras— O amiVAi*. 

[X*Xi.H.12Ma<t89 

“ FACTUM VALET,” DOOTRIKB OF. 

See Hindu Law— MA iuuAaB— B igmt td 

Givi im Marriaoa amo OoMBaaT. 

(1. L. R. U Boot M7 
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FALSE 0BAB0S. 

Mle, 111.] A false charge before 
the poUoe ie a false diarge fallixig within the 
first iK>rtion of e. 211 of the Penal Code. The 
latter portion of s. 211 of the Penal Code is 
confined to oases in which critniaal proceedings 
haTe been instituted, and does not apply to false 
charges merely. EwpreM of India y. Pi tarn Ilni^ 
L L. R. 5 All. 216, and Emprtm v. Parahu^ 
I. L R. 6 All. 698, followed. Queen-Empiikss 
r. Karim Bujcsu. 

[I. L. B. 14 Oalo. 633 

8cc Karim Buksh e. Queen-Empress. 

[I. L. R. 17 Oalo. 674 

2^ -^Criminal Procedure ftnir. Jet A‘o<*lS82, 

#. 191— Cfywiaamr of an offenee on xn^ptrion^ 
Penal Cfuii\ Act XLV of 1860, #, 211 — J*ofur 
report — Fahe charge, ProMccutio/i for, n'ithout first 
enquiring into truth of original complaint ] A 
person having laid an information before the 
police, the police reported the case an false ; the j 
informant then appeared before a Magistrate, ask- I 
iug that his case might be investigated and his wit- | 
nesses summoned. This application was refused. I 
and the Magistrate after perusing the police report 
passed an order directing him to ho prosecuted 
under s. 211 of the Penal Code : Jlvhl, that tho 
application to tho Magistrate was a complaint*' 
within the meaning of s. 191 of the Criminal 
Procedure Code into which the Magistrate was 
bound to have enquired. A Magistrate ina> take 
cognizance under s. 191 of tho Criminal Proce- 
dure Coile of an offence brought to his notice by a 
police report w'hich affords ground for a suspi- 
cion that an offence has been committed ; but, 
as a matter of sound judicial discretion, a Magis- 
trate should not so proceed and direct that the 
person snspeoted be tried until somo }>crKen 
aggrieved has complained, or until he has before 
him a police report on the subject based on an 
investigation directed to the offence to he tried, 
and in cases of alleged false charges until it is 
clear that the original charge has been cither 
heard and dismissed or abandoned. And before 
the order to proseente for the false charge is 
made the person who made the original charge 
sbonld be offered an opportunity of supporting it or 
abandoning it. Queen-Empress v. Sham Lall 

[I. L. R. 14 Calc. 707 

FALSE EVIDENCE. Col. 

1. Generally ... ... 341 

2. Contradictory Statements ... 342 

&te COKFESSIOK — Coy FESSIONS TO 
ILAaiSTBATK. 

[I. L. R. 11 Bom. 702 

(1) GENERALLY. 

affirmed before a Peputy Magis^ 

trate Proseentian on facts stated in an affidavit 

siffirmad btforc a Deputy Magistral — Penal Code^ 
Act XLV of 1860 , ss. 193 , l99^Declaratwn by 
Isuo rscaimUflc as etidence*] A Depntj Magia* 


FALSE EVIDENCE— caar/iuffd. 

(1) GENERALLY-^arlaiM. 
trate has no power to administer an oath to a 
person making a d(!claraUon in tho shape of an 
affidavit ; and such person cannot, on the facts 
states! in such deolaratiou, bo prosecuted for 
oommitting an offence either under s. 193 or 
B. 199 of the Penal Ckxlo. In the Matter or TM# 
Petition or Iswah Chundku Quho. 

* [I. L. R. 14 Oalo. 663 

2. — Falsely denying posscsswn of di^eument-^ 

Where a witness denies, on oath, that 
ho has the possession or means of producing a 
particular document, ho can, If ho has been 
guilty of falHohood. bo prosecuted for giving 
false evidence in a judicial proceeding. In RE 
Prcmciiani) Dowlatbam. 

[1 L. R. 12 Bom. 63 

(2) CONTRADICTORY STATEMENTS. 

3 . — AUernatn'c rlutrgt s ^S^atrtnent made to 

J*olicc-o(fircr turcMtigafioi/ case — f*cnal Code (Act 
XLV of 1880), jrx. l’9l, 1*93 Procedure 

('ode (vlr*/ ,V of 1H82), A. 161.] An accused was 
charged with giving false evidence U|Hm an 
alternative charge, one statement having been 
made to a isdieu-ofliccr investigating a case of 
arsou, and the other having been made when ho 
w'as exaininol an n witness before the Joint 
Magistrate wheu tlie case was being enqnircd 
into. 'The two statements were contra^lictory, 
and no evidence was given to show which of 
them was false. It was not pro vcj^l that tho 
stai^^meut made to tho police-officer waa niarlo in 
answer to questions put by him, and the only 
evidence given at tho trial with regard to tho 
inquiry upon which tho polico-offioor was en- 
gaged, wuis tx> the effect that an enquiry was 
being maiio about *ho burning of a house. Tho 
jury acquitted the ac^cused and the case was 
reCerrcil to the High Court by tho Sessions Judge 
who disagreed with the verdict of acquittal: 
J/cld, that tho verdict was right. Before a con- 
viction in such a cose can bo sustained, it must, 
having regard to the provisions of s. J61 of tho 
Criminal Procedure Code, ho clearly proved by 
the evidence that the statement made to the 
police-officer was a statcraciit in answer to ques- 
tions put to the accused by the investigating 
police-officer, and in the absence of such evidence, 
even though the statement were proved to be 
false, a conviction conld not be sustained ; //eld, 
further, that in such a case it is also neoessarjr 
for the prosecution to establish that the poHoe- 
oonstable was making an investigation under 
Chapter XIV of the Criminal Procedure Ck>de. 
Queen-Empbees r. Baikanta Baubi. 

[L LB. 16 Oalo. 340 

FIDUCIARY RELATIONSHIP. 

Frau D— What coyenTtma Feavo 
ABM Pboop of Fraud. 

[X.I..B.UBaB.78 
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FINE. 

Crimindl Proeedure Code^ #. hih^Death canned 
hy rath and negligent act — Gompentation to widow 
of deeeatedsl An order that the amount of a 
fine imposea on one convicted of oaneing death 

a raw and negligent act be 4 )aid os compensa- 
tion to the widow of the deceased is illegal. In 
UK LUXOBMAKA. 

[1. L. R. 12 Mad. 362 

FISHERY, RIGHT OF. 

See Thkft. 

[I. L. R* 15 Oalo. 388, 390 note, 392 note, 

[402 

Sec Specific Rklikp Act, s. 9. 

[I. L. R. 12 Bom. 221 

Pithing in Tidal river^ Cnttomary right liter — 
Preterijtiion,] Plaintiffs claimed a right to catch 
fish in a tidal river at a certain place by putting 
up stake nets across the river. This right was 
alleged to be based on custom which was not 
denied by defendants and user for thirty years 
was proved. The claim was decreed : heid^ that 
plaintiffs were not bound to prove sixty years' 
exclusive user to support their claim. Naua- 
eAVYA t?. Sami. 

[I. L. R. 12 Mad. 43 

FORECLOSURE. 

Str CABEH TTNDEU MoilXOAGfi— Fobe- 
CLOHUKE. 

See Tbansfeb op Pboperty Act, s. 2. 

[1. L. R. 14 Oalo. 461, 699 

FOREIGN JUDGMENT. 

See Ees Jupicata— Competent Coubt 
— Gensbal Caseh. 

[1. L. R, 13 Bom. 224 

V^^Preeedurc in giving effect to foreign jxidg- 
ntent^Pmf of ter vice of Sorrier 

if on eontribntory of Company. \ ('ourts in British 
India, when caUe<l upon to give effect to a foreign 
judgment, should insist upon a strict proof of 
the validity and service of summonses and other 
proceasee alleged to have emanated from a Foreign 
Court, and made a foundation for a liability to be 
enfor^ hero by Courts that have no cognisance 
of the case on its merits. Eoulji Burjokji r. 
Makbkji SoBABJi Patel. 

[1. L. R. 11 Bom. 241 

2.— of decree^ foreign deeroe^Ejceen* 
(ion in Brititk India of decreet of Conrtt if Native 
Statet^^Evidenee^Certified copiet of foreign judi- 
rial revardt — CWh Bcmt^ Execution ♦» British 
India of decree patted by Omrte f/.] A decree 
of the Court of the Civil Judge of Gooch Behar 
was sent for execution to the Court of the Dis- 
trict Judge of Bongpore. The copy of the record 


FOREIGN JUDGMENT--e<Mk>?«Jed. 

was signed by the Sheristadar instead of by the 
Judge himself. Upon receipt of the deoree by 
the Subordinate Judge a notice, under s. 248 of 
the Civil Procedure Code, was served on the judg- 
meut-debtor, calling on him to show cause why 
the decree should not be executed, and an order 
was forthwith issued for the attachment of his 
property. The judgment - debtor appeared and 
objected that the copy of the record was not pro- 
perly certified, and therefore, that the whole of 
the execution-proceedings were bad. The Subor- 
dinate Judge ordered that the record be sent back 
to the Oooeh Behar Court through the District 
Judge in order that a certificate might be given 
in proper form, and directed that the other points 
raised should be decided after the return of the 
papers. On appeal it was urged that the order of 
the Subordinate Judge was made without jurisdic- 
tion, but the District Judge rejected the appeal. 
The judgment-debtor appealed to the High Court : 
J/eld, that the Subordinate Judge acted properly 
in sending the record back to the Cooch Behar 
Court to be properly certified, and also that he 
should have set aside the execution-proceedings 
as being altogether void, but, as that formed no 
portion of the grounds of appeal urged in the 
lower Appellate Court, the appeal should bo 
dismissed. Ganke Mahomed Sabkab o. Tabini 
Chaban Cuuckebati. 

[I. L. R. 14 Calc. 546 

FOREST ACT. 

See Madbas Foeebt Act. 

FORFEITURE. 

Sec Capes under Landlord and Tbn* 

ANT— FOBFEITUBE. 

FORGERY. 

Sec Cheating. 

[I L. R. 12 Mad. 114 

1. ^ — Intention-^ Penal Code^ t, 406.] Where a 
document is made for the purpose of being used 
to deceive a Court of Justice it is made with the 
intention of being used for that purpose. A per- 
son, therefore, who, at the request of anoGier 
sent to trap him, fabricates a document purport- 
ing to bi> a notice under the seal and signature of 
a Deputy Collector, he being informed that the 
notice was required by such other person for the 
purpose of being ua^ in a pending suit (there 
being, however, in reality no such suit in exist- 
ence), is guilty of forgery, it not being necessary 
that the intention of fraudulently using the doou- 
mout should exist in the mind of any other persfin 
than the person fabricating thq document. Haba- 
DUAN MaITI V , QUE£N-EmPB£88. 

[I. L. R. 14 Oalo. 613 

2, ^ Penal Code, t, 471— Uiisy a forged document 
— Fabrication of a receipt at a voucher to cover a 
comternporaneout embczzlcmenL'] A FWtmaster 
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FOH0ERY ^^(mcluded. 

misappropriated a certain sum of money, and at 
the same time made a false doonment purporting 
to be a receipt signed by the person to whom the 
money was payable. He was convicted of using 
a forged doonment under s. 471 of the Indian 
Penal Code* It was contended that no forgery 
hf^ been committed, because the receipt was mode 
merely to cover the embezzlement. Kmprvmt of 
India v. Jiicamnd (I. L. R. 6 All. 222) : Jfeld^ 
that the conviction was right. A debtor, who 
fabricates a release to screen himself from liability 
to pay the debt, cannot be said not to bo guilty of 
forgery, because he intended by the fabrication 
to cover a dishonest purpose. Queex-Empukss 
e. Sabapati. 

[I.L.R. 11 Mad, 411 

Code^ 46.3, 467 — Criminal Pro- 
cedure Codcy 1889, i. 195 ] The word ‘ Forgery ’ 
is used as a general term in s. 463 of the Penal 
Code (Act XL 7 of 1860); and that section is 
referred to in a comprehensive sense in s. 195 
of the Criminal Procedure Code (Act X of 1882) 
so as to embrace all species of forgery, and thus 
includes a case falling under h. 467 of the Penal 
Code, Quken-Empbesh r. Tulja. 

[I. L. R. 12 Bom. 36 

4. — Penal Code^ 415, 419, Cheat in<f h>j 
pernonaiion^ vl, falsely represented himself to 
be .R at a university examination, got ahull ticket 
under Hn name, and lieaded and signed answer 
papers to <iuestions with II » name : lleld^ that 
A committed the offences of forgery and cheating 
by personation. Queen-Empbesk r. Aitasami. 

[I. L. R. 12 Mad. 161 

fi.’—Penal Code^ r. 471 — llMi/iff a forged doeumenf 
•^Fraudulent intention.'] The accused passed the 
Public Service Examination in 1883, and in a cer- 
tificate given him by the Educational authorities 
of his having passed his ago was correctly stated 
as 23. The accused sent a copy of this certificate 
to the Collector with a petition for employment in 
the public service ; but in the copy the age of the 
accused bad been altered to 20 : Held that the 
accused was guilty of using a forged document 
within the meaning of s. 471 of the Penal Code. 
QUBBN-EUPRESS V. VlTHAL NABAYAN. 

[1. L. R. 13 Bom. 616 note 

FRAUD. Col. 

1. What Constitutes Fraud and 

Proof of Fraud ... ... 34G 

2, Alleging or Pleading one's own 

Fraud ... ... 347 

S, Effect of Fraud ... ..^ 348 

Grant— C oKSTRtJonoN op Grants. 

ri. L. It 12 Bom. 696 
See Xhoti Txnube. 

[1. L. R. 12 Bom. 696 


FRAUD— 

See Limitation Act, 1877, «. 18. 

[h L. R. 11 Bom. 601 

ll.L.R.140alo.679 

See Limication Act, 1877, art. 91. 

II U a. 15 Oalo.68 

See Cases under Limitation Act, 1677, 

• ART. 96. 

See Madras Revenue Recovery Act 
(Madras Act II of 1864), s. 69. 

[I. L. R. 12 Mad. 169 

Sf>e Plaint— Amendment op Plaint. 

[1. L. R. 11 Bom. 620 

See Plaint— Form and Contents of 
Plaint. 

[I. L. R. 15 Oalo. 683 

See Right op Suit— Sale in Execu- 
tion OF Decree. 

[1. L. R. 16 Oalo. 179 

.S/'£' Sale for Arrears of Revenue— 
Setting aside Sale— Other 

C HOUNDS. 

[I. L. R. 16 Oalo. 194 

See Carrs under Salk in Execution 
OF Decree — Invalid Sales — 
Fraud, 

See Variance between Pleading and 
Proof — Special Cases— Fraud. 

[1. L. R. 11 Bom. 620 

See Casei. under Vendor and Pub- 
CHASER — Fraud. 

(1) WHAT CONSTITUTES FRAUD AND PROOF 
OF FRAUD. 

1 . — Fiduciary llclaiionfthip’—Onvn of proof of 
Frauds AeoounU^ proof of faUiiy of,] U is only 
in cases where one person stauds in a fiduciary 
relation to another that the law requires the for- 
mer to exercise extreme good faith in all bis deal- 
ings with the latter, and scrutinises those deal- 
ings with more than ordinary care and caution. 
In the absence of any special confidence reposed 
by one person in another, it lies on him who 
alleges fraud to prove it. Where accounts are 
impeached ou the ground of fraud, two or three 
instances of particular items, which can he telmn 
as false and fraud ulont, must be brought to the 
notice of the Court before it can be called upon 
to order the accounts to be re-o^ed from the 
first. Williamson v. J^ar6o«r, I. L. R. 9 Oh. D. 
529, followed. Boo JxNaTBOO t. Sba KaQAB 
VALAB KANQE. 


ri. I1.R.11B0B1.7& 
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VRAXJD^ifntinued. 

(1) WHAT OONSTTnrm FRATO AND 
PROOF OF WRAVD^eoiufludfid, 

^•^Charge ^ frwud-^ Alteration in nature of 
fraud charged A It is a welUknowTi rule, that a 
oharge of uand mutt be eabatontially proved ae 
laid, and that when one kind of fraud in charged, 
another kind oannot, on failure of proof, be sub- 
etitfted for it. In a suit by the Official Assignee 
to recover a eum which it was allegedr had l^on 
improperly and fraudulently paid away from the 
ectate of an insolvent the plaint as presented 
alleged the fraudulent concealment of the payment 
from the assignee. Afterwards when all the 
evidence had b^n taken and it had been estab- 
lished that the assignee knew of the payment, 
Oils was amended to the statement thnt if he did 
know of it ho had no power to consent to it, and 
that his consent would not be binding, the pay- 
ment b(dng a fraud upon the Court : Held that 
the amendment at the stage when it was made 
was not permissible. The High Court having 
decreed the claim on a finding of fraud different 
from. either of the above, held, that on this ground 
alone the judgment might have been reversed. 
Mimieequieu v. 18 Ves. Jun. 302, followed. 

Abdul Hosskin Zkkail r . Tuunkh. 

[I. L. R. a. Bom. 620 
[L. R. U 1. A. in 

Q.^-mVrHdor and purchaecV'^-OmUeioH of pur- 
chaeer to takepoeefimon—Halehy him to anotlu'r — 
JSg^eet of want if poMoimion,’] A sold certain 
land to ^ by a sale-deed dated 16th July 1871. 
The deed was optionally registrable, and was not 
registered, .rl continued in possession after the 
date of the sale. A sold the same land to the plain- 
tiff by a deed of sale dated let February 1872. 
The deed was registered, its registration being 
oompnlaory. It was unaooompaui^ with posses- 
sion. In 1882 if obtained pemession of the land 
from the sons of A and sold it to the defendant 
by a sale-deed dated 14th October 1882. This deed 
was rofl^tered and aooompanied with poseesslon. 
In 18& the plaintiff sued for poesession of the 
land in dispute : Jfeld, that the defendant’s yen- 
dore by meJ^y omitting to take possession of the 
hin d on his purohaee was not guilty of any posi- 
tive fraud or of any concealment or negligence 
so gross as to amount to fraud that would entitle 
the plaintiff to relief against him. Shivrah v. 
Sata. 

[I. L.ai3 Bom. 289 

(2) AXJJBGINa OR PLEADING ONE’S OWN 
' ' FRAUD. 

^^Mluiion between parHfe^2)i!fimdant iuhm- 
qnently pleading hU omn fTaudJ] A obtained a 
decree against R, in execution of which he wee 
put in pcese ss lon of oertain land by proolamation, 
the land being in the poesession Of tenants. A enb- 
eeqnently sum B andthetenantstorsooveTpea- 
sesk>n ^ the same land. R pleaded that the deeree 
idM MAkif-A wee Urn result of coUnsion between 


FRAUD— 

(2) ALLEGING OR PLEADING ONE^S OWN 
FRAUD-ccnsfiuM. 

himself and A in frand of R’s creditors: Bold 
that it was not open to R to raise this plea. 
VeWKATRAMANNA V. VlBAMMA. 

[I.L.B.10 Mad. 17 

See CHENVinAPPA BIN ViRBHADRAPPA 
V. PUTTAPPA BIN SHIVBASAPPA. 

[L L.R,UBom,:708 

(3) EFFECT OF FRAUD. 

6. — Benaini traneurtiotiforpurpoee of defrauding 
creditors — Derdof conveyance not in real purehaeers* 
name — Collusive suit by nominee against real owner 
— Decree ohtained by frauds Suoseqiumt suit by 
real owner against nominee for possession — Right of 
party to fraud to set fraudulent deoree aside — Cel- 
luhire transaefion token held binding, and when 
set aside — Limitation Act, 1877, art. 9’d-—8uit to set 
aside decree on ground of fraudJ] In 1874 the 
plaintiff P bonght a house from G, but caused the 
conveyance to be executed by O, in the defendant 
Cs name. This was done with the object of protect- 
ing the property against the claims of the plain- 
tiff’s creditors. The plaintiff occupied the house, 
ostensibly as tenant to the defendant, for a 
nominal rent. In 1880 the defendant brought a 
suit against the plaintiff to recover possession of 
the house, and obtained an ex-parte deoree. He ap- 
plied for execution of the decree, bat allowed the 
oxecution-prooeedingB to drop. In 1883 he made a 
fresh application for execution. Thereupon the 
plaintiff filed the present suit for a declaration 
of his title to the house in question, and of bis 
right to retain possession, alleging that the defend- 
ant was a mere henamidar ; that the sale-deed 
and the cx-parte decree were sham and ooUnsive 
transactions in fraud of the plaintiffs creditors ; 
and that the defendant was merely a trustee for 
him : Held, that the plaintiff was bound by the 
deoree pass^ in 1880 in the defendant’s favor, 
though it was a ooUosive decree. The plaintiff 
oonld not get the judgment set aside which the 
defendant had obtained against him by hts own 
oontrivanoe. The plaintiff alleged that the 
defendant held in trust for him, the object 
of that trust being to protect the plaintiff’s pro- 
perty in fraud of his creditors. Even if snob a 
trust enforceable by the Conrts could arise ont of 
such a iurpts causa, ^he question was whether 
this continued to subsist and would be enleioedL 
when the original relations of the parties had 
become mergd in the deoree obtained by the de- 
fendant against the plaintiff. The general prin- 
ciple is that where a defendant has mffsmd a 
judgment to pass against him, the matter is then 
pla^ beyond his oontrol. Held, idso, upon the 
general principle of res judicata, that the plain- 
tiff was estopped from raising the question of 
fraud in the present suit, which he might and 
ought to have urged in the former lingatioii. 
Held, further, that the enit, If tagaidad at one 
for lettiiig anide a deoree ohtained by toad, was 
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(3) EFFECT OF TOATJB-^wwIffA^. 
bftmd by Itpaibsilitn^ ttteh firnnd m there wm 
beioir M known to the plaintiff in 18S0 as in 
1888, when the present snit was filed. A party to 
a oollnsive deeree is bound by it, except possibly 
when some other interest is oonoerned that can 
be made good only through hie. Ahmedbhoy 
BaVibhoy v. VnUeehlum I. L. R. 

6 Bom. 708, and Venkaframa'nna t. Viramm-a^ 
I. L. R 10 Mad. 17, followed. Param Singh v. Lalji 
Malt I. L. R. 1 All. 403, dissented from. A decree 
fraudulently obtained may be challenged by a 
third party who stands to suffer by it either in 
the same or in any other Court ; but, as between 
the parties themselves to a collusive decree, 
neither of them can escape its consequences. 
Whore an illegal purpose has been effected by a 
transfer of property, the transferee is not to be 
treated as a trustee holding it for the benefit of 
the transferor. Where a collusive transaction 
has merely proceeded to the length of sham deeds 
passed between the parties, or even of false decla- 
rations ma<]e by them in litigation for their com- 
mon benefit, the Courts may displace the apparent 
by the real ownership. In cases in 'W'hich the 
transaction was still inchoate, or the grantor still 
xetidned a locnft patniten1i(e, the formal act has 
been relieved against by reference to the real 
intention of the parties. The violation or in- 
fringement of the law had not in such casos been 
completed, and a suspensive condition was an- 
nex^ to the initial acts of which Courts of Equity 
oottld take advantage ; but, apart from this, a 
man cannot confine the operation of his deed 
within the limits of an intended fraud. The ; 
purpose having been onoe answered, especially 
by defeat of a third person's rights asserted in 
Court, a claim for reconveyance would be pro- 
perly distniseed. Chknvirappa bin Virbua- 
PBAFPA 1?. PUTTAPPA BIN ShIVBASAPPA. 

[I. L. K. 11 Bom. 708 

FURTHER ENQUIRY. 

See Criminal Procbdurr Codr, 1882, 

8. 437. 

[I. L. R. 9 All. 52, 86 

[I. L. R. 15 Galo. 608 

[I. L. R. 13 Bom. 876 

GAMBLING. 

Bombay Act JV ef 1887, w. 8 and 4 -^Common 
gaming-home — Rain^betting — What eomtitutet 

gaming.^ The aecnsed ke^ a shed where large 
Aiimbm of people amembled for the purpose 
of betting cm the quantity of rain which might 
fall in a, given time. The instmments 
lor measuring tke quantity of rainfall were two 
raiXHraiiM, and a gutter attached to t^ 
roof of the shed. The aooused, who registered 
t^ aaanti^ of rainfall, were entitled to a oem* 
miminn on met bet. They were eiuuged, under 
a,4r0la(#) cod (e)tOf Bombay Aet lYof 1867, 
witli Jkiej^g 'tlm shed for the purpose of a 


G4XBLIffG<-*f enclirdad. 

gamlng-how.;'’ tUtSomlMV 

Act IV of 1887 did not apply to lotting. The 
shed in question was undoubtedly a common 
betting place, and the instruments used were 
instruments of betting, but there is no law in 
India which makdli betting illegal. There is a 
distinction between betting and gaming. There 
most be a game before there is gaming ; and to 
constitute a game, there must Ira a contest, and 
an active *partioipation of certain persons is also 
necessary. In the present case there was no contest, 
no players, and no active part taken by the betters 
who merely watched the fulling of rain. Rain- 
betting is, therefore, not a game, and the place 
whore it was carried on not a ** common gaming- 
house.*’ Quern-Empress v. Narottamdas Mo. 
tiram. 

[I. L. R. 13 Bom. 681 

GENERAL AVERAGE, LIABILITY FOR. 

See SiiiPPiNO Law. 

[L. R. 16 I. A. 240 ; I. L R. 17 Oalo. 362 

GENERAL CLAUSES CONSOLIDATION 
(ACT I OF 1868). 

, s. 2. 

See Stamp Act 187fi, roh. 1, art. fi. 

fl. L. R. 13 Bom. 87 

, 8 2, cl. 18. 

See Maintenance, order of Criminal 
Court as to. 

[I. L. R. 9 All. 240 

See Sentence — Imprisonment — Im- 
PUIKONMENT GENERALLY. 

[I. L, R. 9 All. 240 

, 8 6 . 

See Bengal Tenancy Act, ss. 20, 21. 

[I. L. R. 14 Oalo. 568 
[1. L. R. 15 Oalo. 376 

See Company— Formation and HEais- 

TRATION. 

[I.L.R.11 Aa349 

tSee Execution of Drobes-- Repeal of 
Act pending suit. 

[1. L. R. 16 Oalo. 888 

See Mortgage — Fobeolosubb — D*. 

MAND AND NoTIOg OF FOB»- 
CLO0UBE, « 

[IL. R-15 0alQ.8({7 

See Bight of Appeal. 

[I. L. R.15 0alo« 107 
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GENERAL GLAUSES 00N80L1DATI0N 
(ACT I OF 1868), 8. ^concluded, 

8eo Bpsoul Appeal«-0rdbb8 subject 
TO Appeal. 

[I. L. R. 16 Calc. 107 
See Tbaebper of Prpperty Act, b. 2. 

[l.L. R. 16 Oalo. 367 

1. — 8. ^*^^^JProeetdiiMt,^' meaning of-^Sertiee of 
notice of foreeloture.'] The prooeeding® referred to 
in B. 6 of the Qener^ ClatiHes Consolidation (Act I 
of 1868) are not necessarily judicial proceedings, 
but minUterial prooeedlngs as, e.g,, the service 
of noUoe of foreblosnre. Umebh Ghunder Dak 
V, CUUMCHUF OJUA. 

[1. L. R. 16 Oalo. 357 

2. — 8. S. ^Bengal Tenaneg AH {VIII of 1885)* 

/r. for rent under Bengal Act VIII of 

1869— ttaehinent under decree obtained under Ben t 
Jmw of IWi^feubnegnently to the pacing of Act VIII 
of 1886 — (iem^raX Clannee Consolidation Act {I of 
1868), *, 6.] Before the Bengal Tenancy Act of 
1886 came into operation, a decree for rent was 
obtained under Bengal Act VIII of 1869. After 
the Bengal Tenancy Act of 1886 hod become 
law, the tenancy in respect of which the 
rent had become dno, was attached in ezecution 
of such decree. A claim was subsequently put 
in to the attached property by a third person, 
which claim was disallowed as being forbidden 
by s. 170 of the Bengal Tenancy Act of 1885: 
lieUl^ that the provisions of the Bengal Tenancy 
Act of 1886 were applicable to the proceedings in 
execution ; the term “ proceedings ” in s. 6 of 
Act 1 of 1868 not including proceedings in execu- 
tion after decree. Deb Narain Dutt i*. Narkn- 
DRA Krishna. 

[I. L. R. 10 Oalo. 267 

GHATWALI TENURE. 

(ihatwali tenure in Bhagvlpore — ObatwaVs 
right of alienat'wn^Salc of ghatwaVs estate in 
eafccution of decree against him,^ Ghatwali 
tenures are rendered by their origin and incidonte 
distinct in some particulars from other inherit- 
ances, and to them the law of the Mitaksbara, 
to its full extent, is not entirely applicable ; 
yielding in their case to a custom, though only to 
the extent of the custom proved. On a question 
whether the sale of a ghatwali tenure in the 
Kbaragpore xemindari, in Bhagulporo, in exe- 
otttlon of a decree against the ghatwal, had 
transferred the inheritance as against the ghat- 
wal*! ton : Ifeld^ in regard to a proved custom, 
that the ghatwali was not inalienable, bat might 
be alienea by the ghatwal, or sold in exeoution 
of a decree against him, if such alienation was 
assented to V semindar, this power of 
alienation not being limited to the life-interest 
of the ghatwal for the time being, but forming 
part of this right and title to the ghatwali 
jLau PlBBaAB e, Arakd Eot. 

[L L. R. 15 Oftlo. 471 
[L. R. 16 L A. 18 


GIFT. 

See Hindu Law-^ift. 

See Mahombdan Law— Gift. 

See Stamp Act 1879 boh. 1, art. 38. 

[I. L. R. 12 Mad. 89 

GOODS SOLD. 

See Limitation Act 1877, b. 62. 

[I. L. R. 14 Oalo. 467 

See Monet Had and Reoeived. 

[I. L. R. 14 Oalo. 467 

GOVERNMENT, OFFICER OF, SUIT TO 
SET ASIDE oilDEE OP. 

See Limitation Act, 1877, arts. 12 
AND 14. 

[I. L. R. 11 Bom. 429 
GRANT. Col. 

1. Construction of Grants ... 362 

2. Power to Grant ... 357 

(1) CONSTRUCTION OP GRANTS. 

1, -^ Unsettled palayam held on service tenure"^ 
Commutation of service for quiUrent-^Enfranohise- 
went Inani patta issued to Hindu reidow by 
Oorern men f, effect of acknowledging her absolute 
title to estate.} The palayam of G was granted 
aunngthe Muhammadan rule to a Hindu on 
service tenure, the condition being that the 
grantee should maintain a body of police for 
the service of the paramount power. This 
palayam was not brought under permanent 
settlement under the provisions of Reg. XXV 
of 1802. The last m^e holder died in 1860 
leaving him surviving a widow K and a 
daughter C, In 1866 the Government disoon- 
tmued the service and, in lieu thereof and of the 
reversionary interest of the Crown, imposed a 
quit-rent, and an inum patta was issued to K 
by the Inam Commissioner by which her title to 
the estote was acknowledged by the Government 
of Madras and the estate was confirmed to her 
M her absolute property subject to the quit-rent : 
Held that the effect of the inam patta was not to 
confer on K any new estate but merely as be- 
tween the Crown and the owners of the estate 
to release the reversionary right of the Crown. 
Narayana V , Ohengalamma.* 

fI.L.R, lOMaAl 

2 . - OraM of profit, tf vata* iethmtlkhi te p,r~ 
petmty—Ueredttary attmatUu—Bmo far ttuk 
grant rpid after the death of the grantd’A By a 
janarfdnJjr Meontoa on the 20th Angnrt 1««0, 
the pluntiA father, P, who wa. a tatandar deeh- 
mMhhy appointed the defendants and their R f4 rt 
hereditary vatani gumastasg and granted, by 
wav of remuneration for their servioeB. 201 
ud a quantity of grain out of the annual Mton 
inemne in perpetuity. In consideration of oar* 
tain Boms obtained from the def< d v 
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(1) CONSTBUOTION OP OBANTS— 

mortgagred the vatan property to the defeDdants . 
who subsequently sued Y upon the mortgage. 
The suit was referred to arbitration, and an 
award was duly made, and a decree upon the 
award was obtained by the defendants against 
Y. In 1869 execution of the decree was grant- 
ed against Y. In 18C4 the services connected 
with the vatan were discontinued by Govern- 
ment. In 1871 Y died. The defendants having 
kept the decree alive, sought in 1881 to execute 
the decree against the pkintiffs' eldest brother, 
who filed objections, but his objections were 
overruled, aud execution was ordered to issue. 
The plaintiffs brought this suit in 1883 for a 
declaration that the defendants were no longer 
entitled to the allowance under the xunad^ and 
for an injunction restraining the defendants 
from the execution of the decree against the 
vataut The defendants contended {inter alia) 
that the could not be cancelled, 1' having 

granted it ns full owner, aud that the receipt 
by the defendants of the allowance had been 
adverse since 1804. when their services had 
ceased: confirming the decree of the 

lower Courts, that the plaintiffs were entitled to 
the declaratory decree and to the injunction 
prayed for. Althouifh the management of the 
vatan w'os vested by the mnad in the defendants 
and their heirs in perpetuity under the title of 
gvmaf(ta«t nevertheless the remuneration attached 
to the offioe by 1' w as in derogation of his suc- 
cessor’s rights, and was, therefore, at any rate 
in the absence of proof of custom, invalid 
against them. Jleld^ also, that, having regard 
to the terms of the i<ana(l^ it was in the power 
of the original grantor, or any of his successors, ; 
to determine the office aud the remunerotiou at 
any time after the vatan services oeased in 18G4 
KBISHNAJI V. VlTHALKAV, 

ri.L. R 12 Bom. 80 

Proprietary right of khot to khoti vatani 
land — Right of Jtuch khot to foreH land and to 
timber and wood growing the rein --Government^ 
right off to anpropriate to forest presertes assessed 
or unaasesnta land — Cofistruet Ion of such khoti 
grants,} The plaintiff sued the defendant, alleg- 
ing that the village of Mauza Ambedu, in the 
Batna|^ri District, was his khati vatani village 
in which his proprietary right extended to raise 
crops of any kind or to preserve and out the 
jungle and forest trees on the lands therein. He 
complained that since 1 865-56 the OoUeotor of the 
District had prohibited him from exercising the 
above alleged rights, and prayed that the obstruc- 
tion might be removed and Hs. 600 awarded as 
damages. The plaintiff based his claim mainly 
on the settlement of 1788, Dunlop’s proclamation 
of 1824, and several other khoti grants in the 
distriot The defendant denied that the plaintiff 
had any proprietarv right in the village, and 
con t en d ed (inter alia) that the khot derived his 
rights from the yearly kahnUi^aU passed hy him, 
that his right to cultivate did not extend to colti* 

D. 
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voting the jungle land, and that his position was 
no better than that of a jHitel. The Joint Judge 
who tried the suit ^Id that under the settlement 
of 1788 the plaintiff, as khot, was entitled to the 
jungle produce, except timber ; that iu virtue of 
Dunlop’s proclamation of 1824 the plaintiff ao* 
quired an unqualified right to the forest land in 
the village and timber growing on it, and that 
the defendant had no right to appropriate assessed 
or unassesHod laud for forest purposes, and award- 
ed the plaintiff the sum of Us. COO as damages. 
On appeal by the defendant to the High Court : 
Held, that the application of the general rules of 
construction of grants to a subject by the Stato 
re(]uiros that language of such general import as 
is ordinarily to bo found in the khot's sanads, 
should bo taken most beneficially to the State. 
/It Id, accordingly, that, in the absence of a sanad 
expressly granting it the ownership neither of 
the soil nor of cultivated or uncultivated lands 


passes by the grant of the ratandari khotskij^ff 
Held, also, that the grant of tho ratani khoti did 
not make the khot a perpetual tenant of Govern* 
incut in respect nf all lands iu tho village, except 
dhara lands. I/eld on the authority of Tajubai 
V. Sub- Col lector of Kolabu, M Bom. A. C. 132 and 
Rainrhandm Narsinha v. Collecto'*' of Ratnagfrif 
7 Bom. A. 0. 41, that a permanent relationship 
was created hotwcon tho Government and the 
khot which could not be interfered with as long 
as tho Ketllomcut of 1788 was iu force, except with 
the khot’s consent, and then^fore that in 1866, 
when the puhani of 1788 was in force, tho Govern- 
ment could not withdraw' tho thiluin in question 
from the plaintiff’s cultivation. Ileldf also, that, 
iu the absence of evidence to show that the right 
to tho jungle produce was intended to be reserved 
to Government, the plaintiff was entitled to out 
down brushwood whether os a source of revenue 
or for the purpose of briuging the land into cul- 
tivation Held, that tho respondent was entitled 
to damages for the years during which he had 
been excluded, and to an injunction restraining 
the defendant from excluding him in the future. 
1/eld, also, that, as khd, the respondent had no 
right to cut timber iu forest and nnoulUvated 
lands whether by virtue of his khotship or Dun- 
lop’s proclamation. COLLECTOB OF KATNAOIBI 
V, Antaji Lakhuman. 

[I. L. R. 12 Bom. 534 


4 . Managing khoVs right to create tenancies^ 

Maphi i star a lands^Snti lands-^ Sanad, Construe* 
twn of-^/yaud,} In 1832 the British Government 
granted to tho plaintiff’s father, Mahomed Ibrahim 
Makba, the village of Banaai on khoti tenure b/ 
a sanad which provided {inter alia) as^follows 
1. That the whole of the land waste in the year 
1830-31 was granted as inam. 2. That exclusive 
of this ifuim land, all the rest of tho village wee 
granted on khoti tenure on certain conditioiis and 
stipulations set forth in twelve clauses, the chief 
of which were the following Clanae 1st provid- 
ed that tho khot should annually pay to Qovem- 

12 
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ment a ^ed ■am of Rs. 249 2a8. SSrs. Clause 
7 tb provided that the /chot should allow the lands, 
which had been granted on*man/ii utnva tenure 
to oertain howldarn before the date of the xanad, 
to oontinue in their possession ; that ho should 
every year recover from them the Ooveruraent 
does and pay the same over to Ghverument in 
addition to the amount stipulated with him on 
account of the khotxhij). Clause 9th provided 
that the holders of the xHti lands in the village 
were the owners of those lauds. Should a new 
survey be made and a now assesHmeut settled, the 
same should be settled by Oovornnlent for the 
holders of the xuti lan<ls agreeably thereto. Prom 
1845 to 1871 the management of the khoti village 
was entrusted to the defendant as a inaktadar, or 
lessee, under two kahulaiiatx pjissed by him — on<5 
in 1845 to MahomfMl Ibrahim Makba, the grantee 
of the khoti village, and the other in 1858 to the 
grantee’s heirs and legal representatives By 
clause Stli of the kubuUujat of 1858 the defendant 
agreed to carry on tho management of the village 
and render a detailed aoermut of the balance of 
the village revenue every year. Clause 7th of 
the same kahnlayat was in the following terms : — 
I (the lessee) will bring under cultivation and 
Into prosperous state tho waste, cuiturablo, and 
unoulturable land of the aforesaid village I will 
take the proceeds of the same during tho yeors of 
my contract. After the expiry of tho years of 
Motract you are to take the assessment of 
the fields according to the practice of the village. 

I have nothing to do with the same, I will 
not let (the village) nor lease to any body for 
a longer Mriod than. for the perio<i of the con- 
tract. If I let it, I will make good the damage 
you may suffer.’* In 1859 some of tho maphi 
utava Unds were sold by the Collector for ar- 
w**wment, and bought in by Qovern- 
defendant appUetl to tho Collector to 
have the lands transferred to him, and the Col- 
iMtor transferred them to his name. Shortly 
afterwards the defendant acquired some more 
was, w^h were held on xuti tenure in the 
village. He either purchased them or took them 
up on the tenants abandoning them. In 1801 
whence survey was introduced iuto tho village 
he got his title to these lands recognised by the 
Superintendent of Survey. In 1871 the defend- 
ants management of the village oeasetl. But he 
refwed to deliver up to tho plaintiff either the 
•wtoAi i$t6va or the tmti lands which he hod ao- 
qwed during his management. The plaintiff, 
therefore, sued, as khot of tho village, to reoove^ 
^ e^d iMds with mesne profits, alleging that 
iHep^ly and fraudSently 
aMuired thoM brads on his own account while 

IkSSS praying that he 

JhemW be declared to have acquired and held 
for the pUjntiff. The defendut 
c<mte ttded {%nter aim) that the lands iu suit 
ww not ittciuded in the kh<4i grant : that they 

’ *5***** hed enquired 
•e«e torn the OoUeetor and the rest fhSi the 


Superintendent of Survey ; that under his kabu-> 
la yatx he was entitled to take up the lands direct 
from Government, and that the plaintiff was 
only entitled to the assessment due on the lands 
which be had refused to accept. Lastly, the de- 
fendant denied that he had acted in fraud of the 
plaintiff’s rights in acquiring the lands in dis* 
pute on his own account. Hcldy on the ooustr no- 
tion of the xanad^ that the plaintiff being the hhot 
of the whole of the village exclusive of the land 
granted in inam^ the viaphi ixtava lands were in- 
cluded in the khof i grant ; that the hhofs inter- 
est in them, whatever might bo the extent of it, 
was not separable from the khoti estate ; and 
that the khot had a reversionary interest in the 
Wf/p/f/ lands OR well as in the lands, 
which had been abandoned by their former ooou- 
pauts. lloldy also, that the defendant was not 
precluded by the terms of his lease from acquir- 
ing the lands in dispute on his own account. 
The engagement to furnish accounts of the bal- 
ance of the village revenue at the end of each 
year was simply an engagement to furnish the 
plaintiff with information which would be of use 
to him, and which indeed it would be neoessary 
for him to possess when he resumed the manage- 
ment of the village on tho determination of the 
lease. It imported nothing more than that ; and 
tho MThole transaction evidenced by the hihnla- 
yatx was merely an assignment, in consideration 
of a fixed annual payment to be mode by defend- 
ant to plaintiff, of the rights and liabilities of 
the latter to be exercised and discharged for a 
certain period by the former. For that period 
the defendant was the nmktadar or tenant of the 
plaintiff's khotxhip ; and though a oertain confi- 
dence was necessarily reposecl in him in connec- 
tion with a tenancy of this nature, and though 
ho was bouini jealously and scrupulously to pro- 
tect tho plaintiff 's interests, so far as they were 
iu his keeping, yet he was not bound by the 
strict rule which prohibits a trustee from ac- 
quiring for himself an estate of his rettui qw. 
fruxt. Under clause 7th of the kdhulayat of 1868 
the defendant was at liberty either to take up 
waste lands himself or put in tenants; if he put 
in tenants on leases, the special advantages of 
any leases were to expire with his own lease. 
But the actual occupation of land either by him- 
self or by his tenants was not to be interfered 
with at the determination of his lease, eo long as 
he or they continued to pay the aseessment ao- 
cording to the practice of the village. The de- 
fendant could therefore without £0 interven- 
tion of the Oolleotor have taken np the maphi 
ixtaoa lands in suit and become himself the ten- 
ant ; and he could have also acquired the tuti 
lauds from former imtidarx^ or takeu tiiem np if 
waste, without the intervention of the Survey 
Superintendent. The oirenmstanoe that, when 
acquiring the lands he needleaslj invoked the 
assistance of the Reveaiue anthorities, would not 
invalidate his title if it ooold not be Impugned 
on other groumds. BM, twrttbet, that the de* 
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feodaiit was not gniltj of fraud, as there was no 
evideaoe to show that he had acted in a surrepti- 
tious or secret manner in acquiring the lauds 
in suit. On the contrary, his action in applying 
to the Revenue authorities was a sign of his good 
faith rather than of any fraudulent intent. The 
plaintiff was, therefore, not entitled to oust the 
defendant from the lands in suit Faki Ismail 
r. Mahomed Ismail. 

[I. L. H. 12 Bom. 595 

6.— 7«ra?/V//fy of grants or cownant hy grantor^ 
'in favor of prrxonit vnhorn, vpon a condition which 
may ricrcr arinv^Jicufraint vpon grantor\<t own 
power of alienating — Hindu law.'] The purpose of 
a grant was to oblige the grantor and his 8uc<*.cs> 
sors in a Ilaj estate to give in some way or other 
maintenance to all the descendants of four persons 
living at the date of the grant, by declaring that 
on the failure of the Uaja of the day. at any future 
time to maintain such descendants, the latter we.re 
to have an Immediate right to four of the llnj 
villages. This might be regarde<l as importing 
a present assignment to persons not yet in exist- 
ence, subject to a suspensive condition, which 
might prevent its ever taking effect ; or it might 
be regarded as a covenant intended to run with 
the Kaj estate, in favor of non-existing cove- 
nantees, to give the villages to them in the event 
specified ; Held, that in either view, it was 
equally ineffectual. Held, also, that the High 
Court ha<l correctly oonstrned the instrument in 
bolding that the words, “ if ever in the time of 
my descendants you are not provided with means 
of maintenance,'’ formed a condition ; which also 
was unfulfilled— the descendants being in posses- 
sion of villages granted to them by the Raja, 
other than those claimed, more than sufficient for 
their maintenance. Chandi Churn Babua r. 
SlDHXSWARI DEBI. 

[I, L. R. 10 Oalo 71 
[L. R. 15 I. A 149 

(2) POWER TO GRANT. 

6. — Grant hy widow for religious benefit of 
husband— Potoer of meeeMor to resnms ym/if.] 
Where two widows of a zemindar granted a 
amall portion of the zemiadari to a Brahman 
who had been brought up by them with a view 
that he should perform the funeral and annual 
ceremonies of their deceased husband : Held 
that the grant was not ultra viree, and oonld not 
be resnm^ by the zemindar’s suooeasor. Laksh- 
iiiharataka r. Dasu. 

ri.L. R. 11 Mad. 288 

7. — 7sw»f wfiYy of grants or covenant hy grantor^ 
in favor of persons unborn, upon a oondition 
which may never arise — Hestraint upon grantor's 
own power of alienating ^Hindu law, 'I A Hindu 
owner cannot make a conditional grant of a 
future interest in property in favor of persons 
unborn, who may happen at a future time to be 
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(2) POWER TO QRANT-cofieiiMM. 
the living descendants of the grantees named, 
to take effect upon the occurrence of an event 
which may never occur. That he would thereby 
impose a restraint dbutrary to the prinoiples of 
Hindu law', upon his own power of alienating 
his estate, discharged of such future interest, is 
a reason for the invalidity of such a grant. The 
purpose was^o oblige the grantor and his succes- 
sors in a Raj estate to give in some way or other 
maintenance to all tho desoendants ^ four 
persons living at the date of the grant, by declar- 
ing that on tho failure of tho Raja of the day, 
at any future time to maintain such descendants, 
tho latter were to have an immediate right to 
four of the Raj villages. This might be regarded 
as importing a present assignment to persons not 
yet in existence, subject to a suspensive oondition, 
w'hich might prevent its ever taking effect ; or 
it might ho regarded as a covenant intended 
to run with the Raj estate, in favor of non- 
existing coven an teoH. to give the villages to them 
in the event specified. Held that in cither view, 
it was equally ineffectual. ClIANDI CHURN Babua 
r. SiDUESWAHI DKBI, 

[I. L. R. 16 Oalo. 71 
[L. R. 15 I. A 149 

GROWING CROPS. 

See Stamp Act J870, Sch. I, Art, 6, 

[I. L. R. 18 Bom. 89 

GUARANTEE. 

1, ^Consideration -^Guarantee on rnnditum of 
taking crimituil proceedings^ Compounding felony, 'I 
S, gave to the creditors of // a guarantee for the 
payment of the debts duo to them by //. As a 
consideration for this guarantee the oreditors 
were to abstain from taking criminal proceedings 
against If for fifteen days, and by implioation were 
to abstain from taking snoh prooo^inp altoge- 
ther if the said debts were paid within that time. 
Held, that such a guarantee oonld not be enforced 
by the creditor. A man, to whom a civil debt is 
due, may take securities for that debt from his 
debtor, even though the debt arises out of a 
criminal offence and he threatens to prosecute fbr 
that offence, provided ho does not, in oonsidera* 
tion of such securities, agree not to prosecute. 
He must not, however, by stifling a prosecution 
obtain a guarantee from third parties. Kesbowji 
TULSIDAB V. HDRJIVAN MULJI. 

[l.Xi.R.UBoai.666 

2 , — lA'ase— Guarantee for rent— Indemnity — 
Liahility— Continuing guarantee— Death of Sfwrety 

Contract Act JX of 1872, ss, 124, 125, el, 

(2) 126, 128, 1.31.] One D proposed to take a 
lease of zemindari property from JIf for the 
period of eight years at a rental of Bs. 8,900 
Mr annum. M declined to grant the lease iinUl 
the payment of rent during the term of Mght 
jears was guaranteed hy one 8, thw f a t he r of the 
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QXJARkSTESt^oncluded, 
plaintiff, on his part required a grpMantee or 
mdemnity against any rent which might not be 
paid by and which he might under his pro- 
pof^ guarantee become liable to pay. The de- 
fendant’s father, G, aocordisigly gave a guaran- 
tee to in the following terms : “ And for your 
satisfaction, I write that if any money remains 
due from B on account of the lease for any year 
or harvest, and if you have to pay ihe same on 
account of the suretyship, I am responsible to 
yon to pay that amount to you. Rest assured.'* 
i9then^ve his guarantee to JV, and he granted 
the lease to li* O died on 22nd May 1880. B 
failed to pay the rent due for the year 1883. M 
having died, his representatives sued S on his 
guarantee and recovered from him the rent due 
and certain costs and expenses. 8 then died, 
and the plaintiff, as his representative, brought 
this action against defendant, the legal represen- 
tative of O, to recover the amount of the decree 
and costs which S hod to pay. The Court of 
First Instance decreed the whole claim with costa 
to be rooovered from the estate of G, and this 
decree was confirmed on appeal by the District 
Judge. On second appeal it was contended that 
under s. 131 of the Indian Contract Act, the 
death of G was a complete answer to the claim : 
Jffiffldt that assuming that the case was that of a 
continuing guarantee within the meaning of 
s. 131 of the Indian Contract Act, still, having 
regard to the object for which the two guarantees 
were given, it must be concluded that the parties 
intended in the one case that the lessor should 
be guaranteed for all rent which might become 
due during the currency of the lease, and that 
B should be guaranty for any of that rent 
which by reasou of bis contract of guarantee he 
should be made to pay, and consequently, even 
if it were a continuing guarantee, the liability 
of G was not determined on his death, /frld 
farther, that neither G, if he were alive, nor on 
his death the defendant, as his representative, 
could be made liable for ooste and cxi)ense8 which 
li^had incurred in defending the previous suit 
against him for rent brought by the lessor, there 
being no evidence to show that acted os a 
prndent man would have done in defending ihe 
action against him or was authorised by defend- 
ant to defend the suit, hlo^d* v. Harper, R. L. 1C 
Oh. D, 290, was referred to. Qopal Singh r. 
Bhawani Pbasad. 

[I L. R. 10 All. 631 
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See Act XL OF 1888, s. 3. 

[I. L. R, 14 Colo, 66 

See 001IPB0MT6K--<lOMPB0MI£ni OF BUITS 
VNDBR OlVlL PbOCSDVRB OODE. 

- U.L.R|lBMad. 483 


aUARDIAN--conto<jrf. 

See Limitation Act 1877 Art. 179— 
Nature op Application— Ibbb- 

OULAB AND DEFECTIVE APPLICA- 
TIONS. 

[I. L. It. 12 Bom. 427 

See Majority Act, s. 3. 

[I. L. R. 13 Bom. 286 

Sf'f Minor — Cases under Bombay 
Minors Act 1864. 

[I. L. R. 13 Bom. 286 

Sf‘r Minor— Representation op Minor 
IN Suits. 

[I. L. R. 14 Oalo. 204 

See Oaths Act, s. 9. 

[I. L. R. 12 Mad. 483 

, Ad litem. 

Srr PiiACTicE — Civil Cases — Next 
Fhiknj). 

[I. L. R. 16 Calc. 771 

Consent of. 

Ser Parsis. 

[I. L. R. 13 Bom. 302 
(1) APPOINTMENT. 

1. — Guardi afh'ililp of female mhior — Female mi nor ^ 
Bight to euHtody of-—Mnhome<lan law, Shm Seet — 

XL of 1858, a. 27.] A Maho- 
medun father of the Shia sect is entitled to the one- 
tody of a daughter above the age of seven years as 
against the mother. The decision in Fugeehun v. 
AVijo, I. L. R. 10 Calc. 1 5, has no application to a case 
where the father is seeking to get the onstody of 
his daughter. In the matter of the Petition 
OF Mahomed Amir Khan. Lardli Begum v. 
Mahomed Amir Khan. 

[I. L. R. 14 Oalo. 616 

2. — Mi norgu i t aga i ngf^Xazir appointed giiardian 

ad litem — Power of Court to direct fee to be paid by 
plaiutij) for eommunieation with natural guardian 
— C iril Procedure Cede XIV of 1882), 8, 458 

^Proeednre.'] There is no power in the Court to 
order a plaintiff to pay a fee for the purpose of en- 
abling the Nazir, who has been appointed guardian 
ad litem, to put himself in communication with 
the natural guardians and other friends, bnt the 
Court may refuse to go on with the suit if it 
should be of opinion that the Nadr has been 
unavoidably prevented from making himself ao- 
qnainted with the case against the minor. In a 
suit against a minor residing in a Native State at 
a distance from ihe Nazir of the (^nrt, who was 
appointed guardian ad litem ^ and where the Nazir 
was prevented fromoondnoting the minor's defenoe 
vrithont incurring expense which tibe plaintiff 
refused to pay : &ld that the Court if it chose 
might oancel the appointment of the Nazir as 
guardian ad litem under a. 488 of the Civil Pro- 
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GUARDIAN 

(1) ATFOINTUmrS^eoneluded. 

oednre Code (Act XIV of 1882). Naratandas 
Baudab t7. Saheb Hussein. 

[1. L. R. 12 Bom. 553 

(2) DUTIES AND POWERS OF GUARDIANS. 

3 . — Tnahility of guardian to contraH on hohalf 
of infant mai'd ko tut to hind hint, pmtofiallg — 
Effort of Art VI of 1862 {liomhay), x. 12, in 
rrgard to a charge upon a taluhdari rotate in the 
Anmedahad Dixirirt during the period of tnanagr- 
metit.'\ A guardian cannot contract in the name 
of a ward, bo as to impose on him a personal | 
liability. Act VI of 1K62 (Bombay), “ for the | 
amelioration of the condition of talukdars in the i 
Ahmedabad Collectoratc and for their relief from i 
debt.” was intended to deal with all debts and | 
liabilities which could possibly impose a charge ' 
upon the talukdari estate at the cud of the period , 
of management : when the* estate was to be re* i 
stored to the tahikdar free of incumbrance, , 
excepting the Government revenue. If debts ' 
amounted to more than the surplus of rents 
during the management, of which the maximum 
period was twenty years, they wore not to be paid. 

A widow, as guardian of her infant son, the heir 
of taUMari estate in the above district validly ' 
transferred villages, part thereof ; and in the 
deed of transfer, to which her wanl was by her 
as his guardian nominally a party, contracted to 
indemnify the purchaser in case the Government 
should claim and enforce a right to revenue upon 
the villages which she transferred as being rent 
free. The deed purported to make both guardian 
and ward personally liable in this respect, and 
also charged the liability upon other parts of tho 
talukdari estate. The infant attained majority, 
and the estate was then placed under management 
within Act VI of 1862. During tho period of 
management the Government claimed and on> 
forced payment of revenue upon the villages : 
lleldt that there was no personal liability on the 
part of the falukdar created by the above; also, 
that if the charge on the estate had been validly 
made, it fell, at all events, within the terms of 
8. 12 of Act VI of 1862, absolving estates from 
liability for debts incurred not only before, but 
during tho period of management. Waqhela 
Rajsanji V . Masludin. 

551 

[L. R. U 1. A. 89 

4.— -Acf JCL of 1858. » 18 — Mortgage hg certi- 
ffoaded guardian without xanction ofDUtrict Court — 
Mortgage money applied partly to henejit of minor's 
estate — Suit hy minor to xet aside the mortgage — 
Contract Act IX of 1872, x. 66.] S. 18 of the 
Bengal Hinon Act (XL of 1858) does not imply 
that a sale or mortgage or a lease for more than 
five years, execute by a certificated guardian 
without the sanction of the Civil Conrt, is illegal 
and void ah initio; but the proviso means that 
in the absence of such sanction tho certificated 
gnardUuiy who otherwise would have all the 
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(2) DUTIES AND POWERS OF GUABDUKS 

-^continued. 

powers which the minor would have if he were 
of age, shall be relegated to the position which bo 
would occupy if he* had been granted no certi- 
ficate at all. If any one chooses to take a mort- 
gage or a lease for a term exceeding five years 
under these circumstances, the transaction is on 
tho basis of ho certificate having been granted. 
In a suit brought by the guardian of a Muham- 
madan minor for a declaration that a mortgage- 
deed executed by the minor’s mother was null and 
void to tho extent of the minor’s share and for 
partition and possession of suoh share, it was 
found that a oonsidorable proportion of the monies 
received by the mortgagor hail been applie*! for 
benefit of the minor’s estate by discharging in- 
cumbrances imposed on it by his deceased father. 
It appeared that, at the time of the mortgage, 
the mother held a certificate of guardianship 
under the Bengal Minor’s Act. and that she had 
not obtainoil from the Civil Court any oixlor sanc- 
tioning the mortgage, under s 18 of that Act: 
I ft Id that the omission to obtain such sanction did 
nob make the mortgages illegal or void ah initio^ 
but relegatetl the parties to the position in which 
they would have been if no ocrtificate hiid been 
granted. /./•., that of n transaction by a Muham- 
ma<lan mother affecting to mortgage the property 
of her minor son, with whoso estate she hwl no 
power to interfere : field that, this foil within 
the class of coses in which it has boon decided 
that if a person sells or mortgages another’s pro- 
i perty having no legal or equitable right to do so, 

' and that other benefits by tho transaction, the 
! latter cannot have it set aside without making 
; restitution to the person whose money has boon 
applied for the benefit of the estate : If eld that 
even if mortgages executed by a certificated guard- 
I inn without the samtiou required by s. 18 of 
! the Bengal Minor’s Act were void, the section did 
not make them illegal ; and with reference to 
s. 65 of the Contract Act, the plaintiff could not 
obtain a decree for a declaration that the mort- 
gage was inoperative as against his share, except 
on condition of his making restitution to the 
extent of any monies advanced by the defendant 
under the mortgage-deed which had gone to the 
benefit of the plaintiff’s estate, or had been ex- 
pended on his maintenanoo, education, or marriage* 
Mauji Jtam v. Tara Singp I. L. B. 3 All. 852, 
distinguished, Shurrnt Ckunder v. Eajkixxen 
^fooh’rjre, 16 B. L. R. 360, Pana Ali v. Sadik 
Iloxxei 'n, 7 N. W. 231. Sa/iee Itam v. Mahomed 
Ahdiil Itahmaiit 6 N. W. 268, Ilam 'tr Sing y^Zakia^ 
I. L. B 1 All. 67, and Oulxherc Khan v. Nanhey 
Khan, Weekly Notes All. 1881, p. 16, referred to. 
Girraj Bakubu r. Hamid Ali. 

[I. L R. 9AU.340 

h.—’Enhanrement of rtrU, Effect of ^ Acts qf 
mother and guardian how far binding^ on minor 
xon — Kahuliyat given hy widow in possession to hind 
her son and suecexxor to pay enhanced rent decrood 
against her,^ A putnidar obiaiaed deoceea for 
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(2) DUTIES AND POWERS OP GUARDIANS 
— continued, 

tho enhancement of the rent of holdings in the 
potseision of the widow, of a deoeaaed tenant, one 
decree being in respect of land formerly hold by 
the latter, and tho other in respect of a holding 
pnrohased by the widow, on behalf of her minor 
■on by the deceased, whilst tho enhancement suits 
were pending. The widow also signed kahuUijaU 
relating to both tenancies, agreeing, os mother of 
the minor, to pay the enhanced rent : that 

as the putnidar was entitled to sue for enhance 
xnent, and it was not to be presumed that tho 
mother held adversely to her sou ; also as she had 
come to what she believed to be, aud was, a pro> 
per arrangement, the son on his attaining full 
age, and entering into possession of the tenan- 
cies, was bound by the kabuliyaU, Watsum & Co. 
V, SUAMLAL MITTER. 

[I. L. R. 15 Oalo 8 
[L. R. 14 I. A. 178 

Q of Uaer — Act XL of 18r>8, ». 18— 

granted hg guardian of minor n propert g for 
term vjscredlng JivegearK withmt mnetion of < oitrt, 
JCjfevt of] A lease granted by a guardian of 
minor’s property who has obtained a certidcato 
under Aot XL of 1858 for a term exceeding five 
yearn without the sanction required by s. 18 of 
that Aot is invalid. Bhupendro Narayax Dutt 
V, Nemyk Cuakd Mondul. 

[I L. R. 15 Oalo. 627 

7.— -V-V of 18G4, n, IS-^Sanction of alirna- 
Hon of minor' H properfg — ('iril Procedure Code 
-V of 1877), 462 — Compromise on hehatf 

of a minor ^ Mortgage— Assignment of mortgage 
hg guardian of minors Suit on mortgage bg as^ 
signeo—J*roof of assignment when neetssarg— Con- 
sideration for assignment— Adeguarg of eonsidera- 
Hon — Parties.] S, 18 of the Bombay Minors’ 
Aot XX of 1864 applies only to persons to whom a 
oertifloate has been granted under that Act. An 
assignment of a mortgage, therefore, by a widow, 
acting as natural guai^ian of her minor son, but 
whonas not obtained a certifloatc under the 
Aot is not invalid because effected without 
the sanction of the Court. Where a widow 
acting as natural guardian of her minor sou as- 
signed a mortgage which had been executed to 
her deceased hnsband for a consideration, a part 
of which was a sum due under a decree, to tho 
assignee : Held, that such an assignment was 
nottnvaiid under a. 462 of the Civil Procedure 
Code (Act X of 1877). Assuming that section to 
he applicable to the compromise of a decree, the 
droumstanoe that tho compromise was voidable, 
would only aNeot the consideration for the assign- 
ment by r^uoing its amount. The plaintiff sued, 
as assignee of a mortgage, to recover the debt due 
from the mortgarors personally and from the pro- 
perty mortgaged. The assignor was a Hindu 
widow, acting as natural gnardiaa of her minor 
een. The ooniideealion for tho amignment was a 
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sum of Rs. 68-9 due to the plaintiff under a de- 
cree obtained by him and Us. 30-7 cash paid. 
The lower Courts held that, as to the Rs. 68-9 
the transaction really amounted to a satisfaction 
or adjnstment of the decree under which it was 
dne, and that as such adjustment had not been 
certified to the Court it was invalid ; they further 
held that the consideration for the assignment of 
the mortgage having so far failed, the assignment 
was without adequate consideration, and there- 
fore they dismissed the suit. On appeal to the 
High Court : Held, that although in ordinary 
cases it is tho rule that where an assignee sues on 
his assignment and proves it. an adverse party 
cannot take the objection that there was no con- 
sideration, yet that under the peculiar circum- 
stances of this case that rule did not apply. The 
mortgttgo-deed was assigned by a widow acting as 
the natural guardian of a minor, and a great part 
of tho consideration for the assignment had ad- 
mittedly failed, the confirmation of tho decree 
which formed part of the consideration not hav- 
ing been certified to the Court. There was on the 
record no admission of tlie assignment by tho 
as.'^ignor. It might be that the minor in a suit by 
bis next friend or guardian appointed under Aot 
XX of 1864 might dispute the assignment. The 
defendants in order to protcot themselveB had a 
right to call on the plaintiff to prove the assign- 
ment, and a Court ought in tho interests of justice 
to see that they were so protected. The assign- 
ment was on behalf of a minor, and the person 
acting as his guardian had not admitted it, and it 
might be that even her admission would not be 
binding on him, since he was not a party to the 
suit. It was necessary that tho point should be 
so tried and determined as to bind tho minor, and 
to do that it was essential that he should be made 
a party to tho suit. The Court, therefore, reversed 
the decree of the lower Courts and remanded the 
case. Manisuankar Pranjivak v. Bat Muli. 

[I. L. R. 12 Bom. 686 

8 . — Hindu law— Joint family— Release obtaim;d 
from person Just come of age.] The plaintiff as a 
joint member of the defendant’s family sued to set 
aside a relea'«e obtained from him by the defendant 
and for partition, Ac-. The plaintiff was the son of 
ono Zand the defendant was the plaintiff’s nephew 
and grandson of L being the son of T and elder 
brother of the plaintiff. The plaintiff alleged that 
L and his brother J were joint and had carried oa 
a family business ; that J died childless, and that 
on L's death in 1868 tho whole family property 
passed iuto the hands of T, his eldest son, on whose 
death it came into the possession of the defendant 
as eldest male member of the family althoagh be- 
longing to a younger generation than the plain- 
tiff. The plaintiff alleged that in 1882, shortly 
after he came of age, the defendant induced him 
to sigrn a release of all his claims upon the estate 
in consideration of a sum of Rs. 26,000. He 
prayed that Uim release ht act aside. Tim 
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defendant denied the plaintiff's allegations as to 
the release : IJdd^ that the release must bo set 
aside. The defendant stood in the relation of a 
guardian to the plaintiff. Releases executed im* 
mediately after a ward comes of age are looked 
upon with suspicion. The circumstances must 
show the fullest deliberation on the part of the 
ward and perfect good faith on the part of the 
guardian. The circumstanoes of this release did 
not fulfil these requirements. There w^as not that 
absolute fairness and good faith required by the 
relations of the parties ; and the signing of the 
release was an improvident act which a prudent 
person would not have done with full knowledge 
of the circumstances. Toolskydas Ludua r. 
Prbmji Tbicumdas. 

[I L. R. 13 Bom. 61 
(3) RATIFICATION. 

9. — .V/am*, Contract hy^Jtatiticathn hy ac^ 
qnicaccnrf\'\ .1 sued in 18^5 to recover certain 
estates from It, alleging claim under his a<loption 
which took place in 18(55. In 1875 A. being still a 
minor, relinquished by deed his claim to the 
estates for Rs. 12,000; but now alleged that 
bethought he was relinquishing it only in favour 
of the defendant's predecessor in title who died 
in 1883, having been in pos.seRHion of the estate.^ 
since 1807. The plaintiff attained his majority in 
1878 ; Held, that whether the cause of aed.ion 
arose in 1805 or 1807, it was c(iually barred 
from 1870 ; that the plaintiff was bound by thn 
deed, assuming the plaintiff was a minor of 15 
years of age at the date of the deed of relinquish- 
ment, it is not likely he would not havts under- 
stood its effect, or that ho failed to ascertain it 
when he attained his majority in 1878, His con- 
duct of acquiescence moreover in the deed of re- 
linquishment amounted to ratification of it. 
Venkatacmalam V , Mahalak.shmamma. 

[I. L. R. 10 Mad. 272 

HEREDITARY OFFICES ACT (BOMBAY 
III OF 1874.) 

JurUdiction— Vafandar knlkarni and rayat--^ 
Perquisites, right to.'] Bombay Act HI of 1874 
does not deprive the Civil Court of its jurisdic- 
tion to try the question whether a vatandar A’«/- 
karni is entitled to receive perquisites from his 
rayat . VlSHKU Habi Kulkabni v. Gaku Tbim- 

BAK. 

[I- L. R. 12 Bom. 278 

, as. 9 and IG.-^^Uffeet af eertijieate under 

9 10.] The plaintiff sued, as purchaser at a 
Ooort sale of the interest of defendant No. 1, to 
redeem and recover possession of the land in 
diroute, alleging that it had been mortgaged by 
del^dMt No. 1 to defendant No. 2. Defrodant 
No. 1 denied the mortgage, and that he had any 


HEREDITARY OFFIOBS AOT (BOMBAY 
III OP 1874), 88. 9 and 10 — eontinued. 

title to the land, which he said belonged to M and 
formed a part of It's drithmnhhi i^tan. P having 
died, leaving a minor widow sued as defendant 
No. 4 in the suit, the estate was administered by 
the Collector. On the application of the minor’s 
personal guardians, the Oollootor was joined as a 
party. The Collector hot! also certified to the 
Court, under s. 10 of Aot III of 1874, that tho 
laud formed*part of a eatan. The Disbriot Judge 
rejected the plaintiff’s claim and ordered the sale 
to be set aside. On appeal by the plaintiff to 
the High Court : Held following Shantutr Ooval 
v. ISabaJi JMkshmun, I. L R. 12 Bom. 550, tnat 
the J udge ought not to have acted on the certi- 
ficate by setting the sale aside. Ss. 9 and 10 of 
Act in of 1874 were not applicable to tho case, 
OH tho first defendant, whose interest was pur* 
cbas34l by tho plaintiff, was not a sjaiatCdar, 
BiiAU Balapa V Nana. 

H. L. R. 13 Bom. 343 


, s. \0.~^lieeoution of deeree— ‘Transfer of 

vntnn property from one not vatandar — Collector's 
(rrfijieatr prohibit iny delivery of decreed' pro* 
perty— Procedure,] Tho plaintiff and his brother, 
who were vatandar desh pa tides, sikmI to retleem 
a certain proi>erty alleged to have Ivoon mort- 
gaged by their undivided paternal aunt to 
the defendant. Tho defendant objoctoil, on tho 
ground that tho plaintiffs were not the heirs of tho 
widow, who hod left a daughter. The daughter 
was joincHl us oo-plaintiff, and a deoroe in 

her favour, and that (h^cree was confirmed by the 
spocial Judge. Tho plaintiffs being dissatisfied 
with this decision, applied to the Collector for 
the i.ssuo of a cortifieutj, under s. 10 of Act 
111 of 1874, prohibiting the property from 
passing out of the family. The daughter in the 
meanwhile obtained possession of the property 
under tho decree. Subsequently tho certificate 
applied for by tho plaintiffs was filed by them. 
The lower Court, feeling doubt as to whether the 
Collector could legally issue the certificate and 
how far it would operate, referred the case to the 
High Court : Held, that the Court should not aot 
upon the certificate of tho Collector. The effect 
of the decree being to transfer tho property from. 
the mortgagee, who was not a vatandar, to the 
daughter who, aocordiug to the Collector’s cer- 
tificate, was also not one, s. 10 of Act HI of 
1874 had no application. The Collector, if ho 
thought proper, should take proceedings under 
S. 6, cl. (1) of tho Act. SUANKAB GOFAL €. 
Babaji Lakshman. 

[I. L. R. 12 Bom, 530 

, 8. 18. 

JURISDICTION OF OlYlL COUftT«« 

OriRCJSs Right to. 

( 1 . L .&13 Bom . 83 
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BEREOITART OFFICES AOT (BOUBAT 

III OF 
, 8. 40. 

See JuBiswcTioK of Civil Court- 
Offices Bioht to. 

£1. LfR. 12 Bom. 614 
See Eight of suit — Office oh 
Emolument. 

[1. Z«. R. 12 4Bom. 641 

HIGH COURT, CONSTITUTION OF. 

JJigh Court X.-W, P.^^Staf. 24 and 2.5 T5>,, c» 
\Qi, Patent^ X. W. A, /f,2 — Oniusion 

to Jill up meant appointment-- Court ronuistimj of 
Chief juntior ana fottr Judgen onhjJ] llyH. 2of 
the Letters Patent for the Hi^h Court it was not 
intended that if the Crown or the Government 
ehonld omit to fill up a vacancy among* the Judges 
under tho powers conferred by s. 7 of the High 
Court’s Act (24 and 25 Vic., o. 104), and tho Court 
should then oousist of a Chief Justice and four 
Judges only, the constitution of the Court should 
thereby be rendered illegal, and tho existing 
Judges incompetent to exorcise the functions 
assigned to the High Court. Lal Sing e?. Guan- 
BUAM SlNOU. 

[I. L. R. OAII. 626 

HIGH COURT, JURISDICTION OF. Col 

1. High Court, Bombay— Civil ... 1107 

2. Jligh Court, Madras, — Criminal... 1108 
:i. High Court. N.-W, !».— Civil ... 508 

Jurisdiction ok Criminal Court 
—European British Suhjbct.s. 

[I. L.R.12Bom. €61 

(1) HIGH COURT, BOMBAY— CIVIL, 

I .— to declare an infant marriage nnll and 
void^ Par»i Matrimonial Con rt — Aet X V of 18G."> 
— Letters Patent, s. 12.] In 18G8 the plaintiff 
and defendant, then of tlie ages of seven and six 
years respectively, wont through the ceremony 
of marriage in the preseuoe of their respective 
parents and according to the rites of their reli- 
gion. The formal consent on behalf of the plain- 
Uif was not given by his father, but by his uncle, 
with whom he was living and by whom he had 
been adopted. Nineteen years afterwards tho 
plainUff filed this suit praying for a deo aration 
that the pretended marriage was null and void, 
and did not create the statue of husband and 
wife between the plaintiff and defendant. The 
defendant resisted the suit, and claimed to be the 
lawful wife of the plaintiff. Tho {>laintiff and 
defendant never lived together as man and wife, 
nor was the marriage ever consummated : Held. 
that such a suit not being in the category of suits 
relegated to a special (^urt by Act XV of 1865, 
the jnrisdiotion to try it remained in the High 
Court, to which it had been given by s. I'Jf 
of tho Letters Patent Peshotam HobmA8J1 
DustooR V. Meeerbai. 

Ct Is. B. 13 Bom. 302 


HIGH COURT, JURISDICTION OF— 

concluded, 

(2) HIGH COURT, MADRAS-CRIMINAL. 

Z,— Extradition and Foreign Juriidition Act 
{XX I of 1879), ell. lI^European Britiisk Subjects 
in Bangalore— Justices of the Peace for Mysore — 
Transfer of Criminal Case, — Criminal Proceedure 
Code^\^%2, s. 550.] The Civil and Military station 
of Bangalore is not British territory, but a part of 
the Mysore State, and the Code of Criminal Pro- 
cedure is in force therein by reason of declara- 
tions made by the Governor-General in Council 
in exercise of powers conferred by the Foreign 
Jurisdiction and Extradition Act, 1879. Justices 
of the Peace for the State of Mysore are also 
Justices of the Peace fer Bangalore, and both the 
Civil and Sessions Judge and the District Magis- 
trate of Bangalore being such Justices of the 
Peace, are, by virtue of s. 6 of the said Act, 
subordinate to the High Court at Madras. The 
High Court therefore has jurisdiction to order 
the transfer of a criminal case from the Court 
of the District Magistate of the Civil and Mili- 
tary station of Bangalore to the Court of a Presi- 
dency Magistrate at Madras. In re Hayes. 

[I. L. R. 12 Mad. 89 

(.5) HIGH COURT, N -W. P.-CIVIL. 

Q.— Statute, 2iand25 Vic., r. 67, s. 22 — Legist 
lot ire poicer of the Gorer nor- General in Council 
— Act WIJ of {Jhansi and Morar Act ) — 

*• Indian territories non' under the dominion of Her 
Majenff/''—^* Said territories '*'—2% and 29 Vie. 
c. 17, preamble— 'H2 and 35 ! »., c. 98, 1 — Oon- 

struetion of Statvtes.‘\ Act XVII of 1886 (Jhansi 
and Morar Act) is not ultra vires of the Governor- 
General in Council ; and the town and fort of 
Jhansi are subject to the jurisdiction of the High 
Court for the N.-W. P. Provinces in tho same 
manner os tho rest of tho Jhansi district. The 
Governor-General in Council has power to make 
law.s and regulations binding on all persons within 
the Indian territories under the dominion of Her 
Majesty, no matter when such territories were 
acquired. His legislative powers are not limited 
to those territories which at tho date when the 
Indian Councils Act (24 and 25 Vie., c. 67) re- 
ocivcii the Royal assent (/ <*., the Ist August 1861) 
wore under the dominion of Her Majesty, In 
the preamble to the 28 and 29 Vic., c. 17, and 
in 8. 1 of the 32 and 33 Vic., c. 98, Parliament 
has placed this construction upon s. 22 of the 
Indian Councils Act. Even if that construction was 
erroneous, it has been so declared by Parliament 
as to make its adoption obligatory. Though a 
misUiken opinion of the Legislature conoemiug 
the law does not make the law, yet it may be so 
dcclarefl as to operate in future. The Postmaster^ 
Gemml of the United States v. Early ^ Curtis 
Hop.. U. S. p. 86, referred to. It most be presumed 
that the laws and regnlations of the GoTemor- 
General in Council are known to Parliament. 
Empress r, Burah, I.L. R. 3 Calo. 143 andl. L. R. 
4 Calo. 183, referred to. Abdulla v. Mohak Gib. 

ri. L. R. U AU. 490 
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HINDU LAW- 

Set ! Landlord and Tenant — (Dompbn. 

6ATION FOR Im PRO VEII ENTS, &o , 
ON LAND. 

[I. L. R. 10 Mad. 112 

See Vendor and Purchaser— Notice. 

[I. L. R. 12 Bom. 33 

See Vendor and PuRcriASER— P ur- 
chase OP Mortgaged Property. 

[I. L. R. 12 Bom. 33 

Scurcee of Hindu latr.] The sources of Hindu 
law described and thoir comparative authority 
discussed. The various scluiola of Hindu law, 
and their divisions and subdivisions, enumerated 
and classified. Ganqa Sahai v Lekhbaj Singh. 

LI L.R. 9 All. 263 

HINDU law-adoption. roL 

1. Authorities on law of adoption 


2. Bequisites for adoption — 

{a) Authority 
(h) Ceremonies 

3. Who may adopt ... ... .'172 

4. Who may be adopted ... ... :i7r» 

6. Second, simultaneous and condition- 

al adoptions ... ... :i77 

f». Effect of adoption ... ... 3H1 

7. Evidence of a<1option ... 381 

8. Dootriiie of factum valet as regards 

adoption ... ... ... .382 


Sec Oaskh under Hindu Law— Custom 
—Adoption. 

Si’c Hindu Law — Will — Construction 
OF Will — Special Cases of con- 
struction-adoption. 

II, L. R. 12 Bom. 186, 202 

See Hindu Law— Will— Construction 
OF Wills— .Special Cases of 
Construction— Direction Oper- 
ating AS Gift. 

[L. R. 16 I. A. 166 
(1. L. R. 17 Calc. 122 

See Injunction — Special Cases— 
Breach of Agreement. 

[I.L.R. 13 Bom. 66 

(1) AUTHORITIBS ON LAW OP ADOPTION. 

1 . — Aftthoritiex on Tlindn Law ^ Datiahi J//- 
manea — Kalika-purana ] In dealingwith questions 
of the Hindu law of adoption, it is unsafe to resort 
to analogical arguments derived from the arrogatio 
or the adwpiw of the Roman civil law, and where 
it is necessary to recur to first principles, they 
should be sought for in the approved authorities 
of the Hindu Uw itself, and not in foreign sys- 
tema of law. The Collector of Mamlipatam v. 
Cavahf Venrata Narrainapah, 8 Moore's I. A. 529; 
JBhymh RamSUt^h v. Bkyah Ugnr Singh^ 13 Moore's 


HINDU LAW-A.DOPTION-('»)ii»»i«rf. 

(1) AUTHORITIES ON LAW OF ADOPTION— 

concludvd. 

I. A. 373, and /fa W(t 2(1 A* A mi Ammal v. Sitananthttf 
PcrvmalSetkurnyarAi Moore's l.A, 570 ref erred to. 
The elictum of the Lords of the Privy Council in 
The (oUeclor of Madura v. Mootoo JUmalinga 
Sat hv path tj, 12 Moore’s I. A. 3U7, that the duty of 
European Judges administering the Hindu law, 
is not so much to inquire whether a disputed doc- 
i trine is deducible from the earliest authorities, 
as to osoortniii whether it has been rooeived by 
the particular school governing the district con- 
cerned, and hivs there been sanctioned by usage, 
does not prohibit the Court from oouKidering the 
question of fact whether a ]>artioular passage 
of the Kalika-purnna upon which an argument 
in the Dattaka Mimausa is based is authentic, 
by reference to other authoritative works of Hindu 
law. In that case no indexible rule was laid 
down asHigning supremo and infallible authority 
to the Dattaka Miinansa in (jiiostions connected 
j with tlio law of adoption as followe<l by the 
i Benares school of Hindu law. The anthentioity of 
the text of the Kalika-purana, which lays down 
that a child must not bo adopted whoso age ex- 
ceeds five years, is extremely doubtful. The in- 
U^.rpretafcioiv givim to that t^t.xt in the Dattaka 
Miinunsa was not neec'Hsarily intended to be uni- 
versally a])plicable. atid admits of a oonstriioUon 
which would confine the application of the text 
to Brahinans iutend«^d for the jiriesthood ; and 
various other equally plausihlo interpretations 
have been adopted by other authoritioH. This 
being so, it would be unsafe to act upon the text 
in question and upon the interpretation placed 
upon it in the Dattaka Mimansa so us to set 
aside an adoption which took pliico many years 
ago. which had ever since boeii rooogniz^ as 
valid, and under which the adoptee had ever sinoo 
been in posHcssion of his adoptive father’s estate, 
upon the single ground that at the time of the 
adoption, the adopted sou was more than five 
years of age. According to the Kalika-purana as 
iiit,erprcted by the Dattaka Mimansa of Nauda 
Pandita, an adoption in the Dattaka form is 
wholly null and void if made after the adoptee 
has completed the fifth year of his age. It is a 
mistake to bold that, according to the Dattaka 
Mimansa, so long as an adoption takes place while 
the adoptee is under six years of age, it is valid. 
The mistake arises from supposing that the word 
** jfanchrarHhiga" in paragraphs 48 and 63 

of the Dattaka Mimansa necessarily Indicates 
that the person referred to has passcsl the fifth 
anniversary of his birth. It indicates, on the 
contrary, that he is in his fifth year. Tkahoor 
Ounirao Singh v. Thnkooranec Mchtab Koonwrr^ 
1 N. W. 103a. dissented from. Oanga Sahax 
V. Lekhbaj Sin gh. 

Ll. L. R.9AiLS6d 

(2) REQUISITES FOR ADOPTION, 

(«) Authority. 

2 ^Ecidf^nce of authority to adopt , Whether 
an cider widow who had purported to adc^t % soa 
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HINDU LAW-ADOFriON-<j<»»tintttfrf. 

(2) EBQUIflITIBS FOR ADOPTION-ev»»^i»M^4. 
(a) kvmouiTY ‘■^concluded, 

to her deceased htisband under his authority had 
received snob authority orally or ])y will, was 
disputed by a junior widow, the Courts below 
differing as to the question of fact. Upon the 
evidence, the finding of the Rubordinate Judge 
that no such authority ha<l been given, was main- 
tained. AMMi Devi r. Vikrama DEvtf. 

[I. L. R. 11 Mad. 486 
[L. R. 15 I A. 176 

{h) Ceuemonieb. 

3. — Validity of adoption vdthoui cpromonicH 
avtony IhalnninM."] t^turro — Wliotbor an adoption is 
valid among Brahmans without the performance 
of the essential religious ceremonies. Ravji 
V iKAYAKRAV Jaogannath Shankahsktt V. 
Lakbhmibai. 

[I. L. R. 11 Bom. 381 

4. — Vpanayana, oeromon y of—Sorond hi rth — Aye 
ofadoptov,'] As understood in the Hindu law, adop- 
tion is itself a “ second birth ” proceeding upon 
the fiction of law that the adoptee is “ born 
again ” into the adoptive family The existence 
of male issue being favoured mainly for the sake 
of the parent's beatitude in the future life, adop- 
tion is a sacrament justified under certain condi- 
tions when the natural male offspring is wanting. 
It is effootod by a substantial adherence to cere- 
monies, but principally by the acts of giving and 
taking. Having taken place, its effect is the 
affiliation of the adoptee as if ho ha<l been be- 
gotten by his adoptive father, thus removing him 
from his natural into liis adoptive family. In 
this manner, he is “ born a^iiii ” into the adop- 
tive family by the rites of initiation. According 
to Manu, in the case of the three “ twice-born ” 
olnssos, the turning point of the “ second birth,*’ 
which means purification from the sin inherent 
in human nature, is represented by the ceremony 
ef Hpantyami or investiture of the sacred thread 
hallowed by the yayatri^ and until the perform- 
ance of this ceremony, the person concerned, 
Plough born of twice-born parents, remains on 
the same level as a Sudra. The ceremony is, 
moreover, the beginning of his ednoation in the 
duties of his tribe, as prescribed by Manu. 
Aoe^iug to the Hindu law, as observed by the 
Snares school, the ceremony of tipanayajM^ re- 
presenting as it does the second birth of a boy and 
the beginning of his eilucation in the duties of 
his tribe, is lUso the ultimate limit of time when 
a valid adoption in the Dattaha form can take 
plaoe. Ado^on in that form implies that the 
second birtm has taken place in the adoptive 
family ; and it cannot be effected after the boy's 
plaoe in his natural family has become irrevoc- 
ably fixed by the ttpamyam representing his 
second birth therein. The age of the boy is 
material only as determining the term at which 
the upanaffam may be performed. 


HINDU LAW— ADOPTION— 

(2) EEQUISITIBS FOB kD02Tl0^^concliided . 
(b) CEnnuomJ&B-^coneluded. 

V. Bhoohunenroet 1 Sel. Rep. 161, and Ramkvfhore 
Acharj Chowdroe v. Bhoohiuimoyee Dthea Chim- 
draink. D. A. Beng. 1859, 229. referred to. Dharvio 
Bayu V. Jtam Xritthna Chiwmji^ I. L. R. 10 Bom. 
80, dissented from. OangaSahai v. Lbkbaj 
S lNQU. 

[1. L. R. 9 All. 253 

5. — Adoption aMong Bralimam — Bat 

vdirn it may hr dinyrmt'd with,'] The ceremony 
of Datta Homam is not essential to a valid adop- 
tion among Brahmans in Southern India, when 
the adoptive father and son belong to the same 
gotra. Sinyfimma, v. Itamannja, Charln, 4 Mad. 
16r», approved and followed. Sfioxhinath Ghonc ▼. 
KrixhmKUtidrri Bani^ I, L. R. 6 Calc. 381, oonsi- 
derod. Govindayyab t?. Dorasami. 

[I. L. R. 11 Mad. 5 

(.3) WHO MAY ADOPT. 

6. — Fliodu. wldofi) — ('omrnt of kindred-^ Valid^ 
ityofadopfio/i,] (^ucp.rc — Whether the rnling in 
Thr ('olirrtor of Madura v. Mootoo Ramalinya- 
Saihapathy^ 12 Moore’s I. A. 397, applies to cases 
governed by the Mitakshara law in Northern 
India, and whether an adoption made by a widow 
after the doatli of the bnsband witliout his express 
consent, but with the couHonb of his near kindred 
is valid, or whether the recognition of the adopt- 
ed sou by the next reversioner would likewise 
render the adoption valid. Lala Parbhu Lal v. 
Mylne. 

[I. L. R. 14 Calo. 401 

7- — JVidow adopting to her deroaHod hvJthand, 
with ronsrnt of m pi ndas — Rffort of entate having 
alrrady rrntrd in thr widow of a A son's 

widow having obtained her widow’s estate in the 
property inherited by her decea-sed hu.sband from 
his father, the widow of that father cannot adopt 
a son to the latter, whether she acts under au- 
thority from her husband or a.s widow with the 
a.sscnt of mpindan. That the power of the 
father’s widow to adopt a son to him is bronght to 
an end upon the vesting of the estate in the son's 
widow was decided in Bhoohun Moyev Behia, v. 
Riim KUhore Avharj Ohowdhry, 10 Moore's I. A. 
179. and i*admaknmari Brhi v. Court of Wards. 
I.L. U. 8 Calc. 302 ; L. R. 8 I. A. 229. Thayamhal 
V, Yen VAT ARAM A. 

II. L. R. 10 Mad. 206 

— Untonjfured feidow-^ Validity of adoption^ 
Conflicting opinion* of Shastras at to validity of 
adoption,] In a suit to uphold the validity of 
an adoption made by the defendant of the plaintifif, 
the defendant admitted that she had performed 
certain ceremonies which she intended to 1^ an 
adoption of the plaintiff as son of V; bat she 
alleged that at the time of the said adoption ^ 
had not, nor had she since, undergone tonsure; and 
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that aooordinfif to the custom of the Daivadnya com- 
miinity, to which she and the plaintiff belonged, 
a widow could not adopt until her head had 
undergone tonsure. She also stated that the 
majority o£^ her caste had declared the said adop- 
tion to bo invalid, and she submitted the ques- 
tion as to its validity to the Court : 7Ml that 
the adoption of the plaintiff was a valid adoption. 
From the evidence it appeared that the requisite 
religions ceremonies had been performed. Before 
the defendant took part in them, Sfui^trU were 
consulted as to whether the defeudant while 
untonsured could properly do so, and on making 
certain expiatory gifts Hho was pronounced com- 
petent. Under such circumstances the Court could 
not hold her to be incompetent. Even if other 
Sha»trbt were of a different opinion, a Civil Court 
conld not decide between conflicting opinions 
upon such a question of ecclesiastical etiquette. 
If an adoption be performed with all requisite 
rites, with the assistance of priests, and in aercord- 
anoe with the opinions of Shasiris, the <?ourt will 
uphold it, even against the opinions of other Shan- 
trh expressing or entertaining contrary views. 
UAVJI ViNAYAKRAY jAQaANNATII SiiANKARKTT 

t . Lakshiuibai 

(I. L. R. 11 Bom. 381 

9 . — Adoption dHt'ituj prof/no firp — Pojiffni- 

1H0VX xon.rifjhfg of, in family propniij — Wilt limit- 
hiy legal nluirc of gne/t ftou.'] The adoption of a 
son by a childless Hindu is valid, altliough at 
the time of adoption his wife is pregnant. Th(5 
possibility that a son may afterwards be born to 
him, does not invalidate the adoption. A posthu- 
mous son takes the family property by right of 
survivorship, on the principle of relation back 
to the time of the father’s death which applies 
in the analogous case of inheritance and partition, 
and the rights of such a sou stand on the same 
footing as those of a son in /'.v,7c at the time of the 
father’s death. A father, therefore, can no more 
interfere by his will with the right of a posthu- 
mous son to his share of the family property as 
fixed by law, than with the right of a son in mxr 
at the time of bis death. An adopted son stands 
in the position of a natural son, subject to having 
his share reduced to one- fourth in the event of n 
natnral son being subsequently bom. H died, 
leaving him surviving his widow, who was then 
pregnant, and the defendant whom he had adopted, 
a few days before hia death. By his will, R direct- 
ed that, in the event of a son being bom to him 
after his death, his property should be divided 
equally between sneh son and the defendant, but 
otherwise all his property was to go to the defend- 
ant Shortly after H'g death a son (the plain- 
tiff) was bom. The present suit was brought by 
the guardian of the plaintiff to recover the family 
property from the defendant. It was contended 
that the adoption of the defendant was invalid, 
having taken place daring the pregnancy of the 
plaintiffs mother, and timt R*g will, in so far 
as It was in pr^odioe of the plaintiffs right 
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as a son, was also invalid : Held, that the adop* 
tion of the defendant by R was valid, notwith- 
standing that IV X wife was pregnant at the time 
of the adoption »JIt‘ltl^ also, that JVx will was in- 
operative in 8<» far as it reducotl the plaintiff’s 
share to a moiety of the property. On tho birth 
of the plaintiff tho defendant, as tho wlopted sou, 
became by Hindu law cutitlfHl only to ono-fourth, 
the plaintiff, as the natural son taking the other 
throe-fourths. Uakmant RamchaKDRA r. Bui- 
maoharya. 

[I. L. U. 12 Bom. 105 

10 — Adoption hy an vnmarvu d man.'] Adoption 
by an unmarried inau is not invalid. Gopal 
Anantp. Narayan Ganksu. 

II. L. R. 12 Bom. 329 

11 — Adoption hy younyer midom without < 

of older widow inralid although ehild xolected hy 
both tridowx — Rightx of adoption of elder widow — 
Right of xi'leet ion.'] An adoption by a younger 
widow, without tho consent of tho eldest widow, 
of a hoy who has pr(*viou«ly boon stdncte<l by all 
the wid(>w.4 for adoption, cannot bo Kupporta<l 
agaiuhb tho wish of tho oldest widow. A younger 
widow cannot adopt without tho consent of the 
chlcr : Held, that tho right of tho older widow 
was not inoroly a right of s^daction. Adoption 
of course implioH soloction of the child, but there 

not oomplot>c adoption until the mutual acts 
of giving and rocuivingthe child aro accomplished 
and until thi^y take place there is necessarily a 
loeux penitent iw for the eUhir widow of which sho 
may avail horsed f, although contrary to the wishes 
of the other widows, by changing her mind and 
selociing another child. To hold that any one of 
the junior widow.s might perform the formal act 
of a‘lo]>tion of toe selected child whonover it 
pleased her, would be tantamount to enabling 
ber to force the hand of the elder widow, and 
compel her to complete the adoption which, at 
tho moat, was only in fieri. R die<l in IHftli with- 
out a son, htaving three widows, riz., L, A and 
C. of whom 1. was the eldest and C tlio youngest. 
The plaintiff was unanimously selected by the 
three widows for adoption after the death of their 
husband. The unanimity continued down to May. 
18CC; baton the .'lOth June, 180#i 1. declared 
that if the plaintiff were adopterl by C sho would 
not consent to it. On tho 1st July 1860, C adopt- 
ed the plaintiff without the consent of L. On the 
12th August L atlopbed the defeudant. On 

the 10th August 1881, the plaintiff filed this suit 
against the defendant, alleging himself to be Bfg 
a^loptcfl SOD and as such claiming possession of 
JVx property. He did not deny the far turn of the 
defendant's alleged a^loption on the Tith Angnst 
1861), which constituted (the plaintiff alleged) hie 
cause of action. The defendant oontendM that 
he himself was the adopted son of JJ^ having 
bf*en adopted by />, the senior widow. He Intisted 
that the plaintiff’s adoption was invalid, having 
been carried out without the oonoont of ^ 
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senior widow. He further contended that the 
plaintiff’s claim to the property was barred by 
limitation, it having been in poasoseion of himself 
(the defendant) and L for more than twelve years 
before this suit was filed : llAd, that the plain- 
tiff was not the rightfully adopted son of Ji, and 
therefore was not entitled to the property in 
dispute. His adoption by C, the younger widow, 
without the consent of 2/, the senior widow, was 
invalid. Padajiuav v IUmkav. 

fl. L. R. 13 Bom 160 

(4) WHO MAY BE ADOPTED. 

12. — Gotraja relations hip--- Liinit of age within 
whioh person teay he adopt ed.'\ In a suit to obtain a 
declaration that an alleged adoption was null and 
void, the plaintiff based his own title upon an 
alleged adoption of himself. Ho was related to his 
al 1 egod adopti ve f athe r as father’s f atho r’s b rother’s 
son’s son’s son’s son. It was contendod on behalf 
of the defendant, who was rolatod to the plaintiff’s 
adoptive father as brother's sou’s son, that the 
plaintiff’s relationship was too remote to admit 
of his being validly adopted in preference to the 
defendant and other near rclativea : IhUl that 
the plaintiff, by reason of his natural relation* 
ship towards his adoptive father, belonged to 
the same as the latter, and although such 
relationship compared with that of the defen- 
dant was remote, that ciroumstauce could not 
ipso fa<cia vitiate his adoption. Jthyah Haw, 
Ainghsr. Hhyah l/ynr ^ingh 13. Moore’s I A. 373, 
and Uma J)eyi v. Ookoolatnind Das Mahapatra, 
L. H. 6 I. A. 40, referred to. According to tho 
Hindu law, as observed by the Benares 
school, the ceremony of vpanayana, represent- 
iug as it does the second birtii of a boy and 
the l)eginning of his education in the duties 
of his tribe, is also the ultimate limit of time 
when a valid adoption in the Dattaka form can 
take place. Adoption in that form implies that 
the second birth has taken place in the adoptive 
family ; and it cannot be effected after tho boy’s 
place in bis natural family bos become irrevoca- 
ably fixed by ibo npannyana rtipro.<«eDting bis 
second birth therein. The ago of the boy is 
material only as determining the term at which 
the upanA yana may be performed. Kera t na ra i n 
V. JRhi^hnnetrett, 1 Bel. Uep. 161, and Kamkishore 
Achatj Ch0U)dree v. Jihoohnnmoyee Debea 
Okowdrain, 8. D« A. Bang. 1859 229, referred 
to. Dharwa Dayu v. Haw Krishna Chioinaji, 
I. L, EL 10 Bom. 80, dissented from. Accord- 
ing to the Kalika-purana as interpreteii by 
the Dattaka Mimansa of Nand Pandita, an 
adoption in the Dattaka form is wholly null and 
void if made after the adoptee has completed the 
fifth year of his age. It is a mistake to hold that, 
aoootding to the Dattaka Mimansa, so long as 
an adoption takes plaoe, while the adoptee is 
under six years of age, it is valid. The mistake 
arises from supposing that the word ** panchvar^ 
tkiya^ used in paragraphs 48 and 63 of the 
Damaka Mimansa neoeasarily indicates that the 
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person referred to has passed the fifth anniver- 
sary of bis birth. It indicates on the contrary, that 
he is in his fifth year, Thakoor Oomrao Singh y. 
Thakooranec Mehtah Koontre.r 1 N. W. lO.S^t dis- 
sented from. The authenticity of the text of the 
Kalika-purana, which lays down that a child must 
not be adopted whose age exceeds five years, is 
extremely doubtful. The interpretation given 
to that text in the Dattaka Mimansa was not 
necessarily intended to be universally appli- 
cable. an«i admits of a construction which would 
confine tho application of the text to Brah- 
mans intended for the priesthood ; and various 
other equally plausible interpretations have been 
adopted by other authorities. This being so, it 
would be unsafe to act upon the text in question 
and upon the interpretation placed upon it in the 
Dattaka Mimansa, so as to set aside an adoption 
which took place many years ago, which had 
ever since been recognized as valid, and under 
which the adoptee had ever since been in pos- 
session of his adoptive father's estate, upon the 
single ground that at the time of the adoption, 
the adopted son was more than five years of age. 
In such a case, tho onus of proof is upon the 
person who alleges this adoption to be invalid. 
llaimun Chull Sing v. Koomer Gnnshraw Sing, 
5 W. 11. P. 0. 69. referred to. In a case where 
the validity of an adoption was in dispute and 
tho parties to the suit were Chhatriyas : Held 
that even if it had been established that five years 
was the rigid and inflexible limit of age for the 
validity of all adoptions among the ** twioe- 
boru classes, so as to be applicable even to 
Chbatriyos, ill tho circumstances of the case, it 
would be neoessary to have a full investigation 
of tho question whether, among the clan of the 
Chhatriyas to which the parties belonged, any 
such rigid rule prevailed. Ganga Sahai t\ 
Lekukaj BiNau. 

[I L.R.9 All. 263 

13. — Only son given in adoption hy widow.'] A 
widow is competent give in adoption whenever 
the husband is legally competent to give and 
wheu there is no express prohibition from him. 
Three principles appear to regulate the power to 
give ill adoption -—(1) the son is the joint 
property of the father and the mother for the 
purposes of a gift in adoption ; (2) when there is a 
competition between the father and the mother, 
the former has the predominant interest, or a 
potential voice ; and (3) after the father’s death 
the property survives to the mother. The adop- 
tion of an only son is not invalid. Chinna Gaundan 
V. Kumara Ganndan, 1 Mad. 64, followed. NaBAY- 
ANASAMI r. KUPPUSAlfl. 

LLJUJ3L 11 Mad. 43 

14. — IFidow adopting son nrhose mother her 
husband could not hare legally married*] It is a 
general rule of Hindu law that there can be no 
valid adoption unless a legal marriage is po^ble 
between the person, for whom the adoption is 
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made, and the mother of the boy, who is adopted, 
in her maiden state. Minak8HI v, Ramanada. 

fl. L E. 11 Mad. 49 

16,^Adoptiorh hy Naikin or dancing girl^ 
Custom of adoption of more than one daughter 
at a tiine^ltights of adopted daughter.] a 
Naikin, or dancing girl, in South Ganara, affilia- 
ted prior to 1849 three girls and a boy. These 
four persons lived together as a joint family till 
1849, when a partition of their joint property 
was deoreed between them in equal shares. one 
of the girls, died in 1880, leaving certain property. 
T''. claming to be the sister by adoption of T, sued to 
recover Ts estate from M, Th uterine brother : 
Tleld^ (1) that an adoption of a daughter by a 
Naikin or dancing girl can bo recognized by the 
Civil Courts and does confer rights on the girl 
adopted— Mathura Naikin y.Esn Naikin (I. L. U, 

4 Bom., 545) dissented from ; (2) that there being 
no warrant for a plurality of adoptions in the 
analogies of Hindu law, and no special custom 
having been proved I", could not claim Tn estate. 
Venku r. Mahalinga. 

[I. L, R« 11 Mad. 393 

XQ.’^Only son — Question as to validity of ad op- 
tion.] The Courts below differed as to whether 
the adoption, if authorised, was validly effected, 
the boy a<lopted having been the only son of his 
natural father. Whether this is a di.squalili- 
cation invalidating au adoption, is a question 
that has not come before Her Majesty in Council 
for decision Ammi Devi c. Vikrama Dkvu. 

[I. L. R. 11 Mad. 486 
[L. R. 16 I. A. 176 

17 — Adoption of a daughter — Validitg if gurh 
adoption.] The adoption of a daughter by a Brah- 
min is invalid under the Hindu law. Ganoabai 
r. Anant. 

[1. L.R.13 Bom. 690 

18.— son ] The adoption of a sister’s 
son is invalid. Sundab r. Pakbati. 

[L. R. 16 I. A. 186 
[1. L. R. 12 All. 61 

(6) SECOND, SIMULTANEOUS AND CON- 
DITIONAL ADOPTIONS. 

X9,^^Conditiunal Adoption — Adoption under 
agreement — Validity of adoption hy untonsured 
widow^Agreement at time of adoption effacing 
rights of adopted son.] The defendant's hus- 
band, U, died intestate in 1873, leaving his 
widow, (Z the defendant), and a son, Z, him sur- 
viving. A posthnmons son, 71, was snbaeqaently 
bom to him, who died an infant aged four 
^ 1^77, aged seven years. 
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The plaintiff allcge<l that on the 18th April 1878, 
the defendant adopted him as the heir of her 
husband, anfl on the same date made an 
agreemeut with his (the plaintiff’s) natural father, 
whereby he was deprived of the immediate rights 
in the estate of the said T, to which he became 
entitled oy reason of his adoption. The agree- 
ment was in the following terms: — ** Memoran- 
dum of agreement made this 1 8th day of April 
in the Christian year 1878 betwoen O ot Bom- 
bay, Hindu inhabitant, of the one part, and L, 
widow of V, also of Bombay, Hindu inhabitant, 
of the other part. Whereas the said V died 
intestate at Bombay on or about the 5th day 
of October 1873, leaving him surviving the said 
A, as his only widow, a son iiainod 71, who was 
born during his lifetime, and another sou, named 
Jl who was born after his death, as his only 
heirs and legal representatives him surviving. 
And whereas the said Jt died while be was an 
infant, and the suiil JJ Tned at the age of seven, 
j leaving the sahl A his mother, as his only heir 
t and legal rcpre'tcutativc him surviving ; and 
1 whereas the said A is desirous of adopting 
a son as heir to her said Inisband, and has 
requested the said to allow her to adopt one 
of his sons, named S, who has now attained the 
ago of eleven yiiars, on the terms and conditions 
hereinafter mentioned, which the said O has 
agreed to do. Now these preseuts witness that, 
in pursuance of the said agreement and in con- 
sideration of the premises, the said O has agreed 
to give, and the said A has agreed to accept, in 
adoption the; said S on the express terms and 
conditions following, that is to say:—]. That 
the said A shall have during her lifetime 
both before and after the said «S has attained his 
majority, absoluue power and control over the 
whole of the immoveable and moveable property, 
estate and effects so inherited by her as the heir 
and surviving legal iM^rsonal representative of 
Ji, as aforesaid, and shall be at liberty to deal 
with and manage the same according to her own 
absolnte discretion, as sbe may, in the exercise 
of such discretion, deem most a<lvantageou 0 to 
the estate. 2. The said A shall and will 
during her life provide the said S with lodg- 
ing, food, clothes, medical attendance, and all 
other necessaries ; and will generally maintain 
and educate him at her own expense in a manner 
Buitable to the position of his family, and will 
get him married and perform the usual cere- 
monies on his marriage at her own expense as 
aforesaid in a manner suitable to the position 
and respectability of the said family. 8. That 
after the death of the said L, the said 8 hit 
heirs, and legal representatives Will be entitled 
to inherit for his and their own absolnte use 
and benefit ail the moveable and immoveable 
property, estate, and effects of which the said 
A shall be possessed at the time of her death* 
4. That the terms and conditions iqiediied 
and contained in els. 1 and 2 and 8 of this 
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aHfreement Bh«U have full effect ami be coa- 
Bulcrod 00 valid and operative in every res- 
pect, any proviBion of law of the Hindu Shag- 
Iran to tbi contrary notwithfitanding.” ITie 
laintiff alleged that since he hod attained majority 
e had always repudiated the validity of the 
agreement as affecting his rights in any^way. The 
^aintiff also alleged that on the Ihisgara day of 
1863 the defendant assembled her friends and 
relatives, and in view of the approaching 
majority of the plaintiff, which ho attained on 
the 14th December 1883, announced her inten- 
tion of making over to him all the estate of her 
deceased husband V\ and that she thereupon 
renounced and waivo<l all the benefits which she 
had triwl to retain for herself by the agreement 
of the 18th April 1878, and expressed her inten- 
tion to devote herself to a religious life. The 
plaintiff complained that recently the defendant 
had begun to interfere In the management of 
the estate, and that she had alleged that the 
plaintiff’s mloption was invalid, on the ground 
that her (the defendant’s) head had not been 
shaved at the time of the adoption, and had 
threatened that she would proceed to adopt a sou 
and ruiu the plaintiff. He prayed for a declara- 
tion that ho was the vali<lly adopted son of, and 
entitled to the property which formerly belonged 
to, r, and that the defendant wiis only entitled 
to raalnteuauoe ; that the agreement of the 18th 
April 1878, was invalid ; or, in any event, that 
the defendant had given to the plaintiff all rights 
to which she might have been entitled under 
the said agreement, Ac. The defendant admitted 
that she had performed certain ooremonies which 
she intended to be an adoption of the plaintiff as 
son of V ; but she alleged that at the time of the 
said adoption she had not, nor had she since, 
undergone tonsure ; and that according to the 
custom of the Doivadoya community, to which 
she and the plaintiff belonged, a widow could 
not Mlopt until her head had undergone tonsure. 
She also stated that the majority of her caste 
had declared the said adoption to be invalid, and 
she submitted the question, as to its validity, to 
the Oourt. With regard to the agreement of the 
nth April 1878, she contended that if the adop- 
tion was valid, the plaintiff was bound by the 
terms and conditions contained therein, as she 
would not, except upon those terms and condi- 
tions, have adopM him. She further contended 
that on the death of her husband, K, his sons, B 
and it, became entitled to his estate, and that 
upon the deaUi of who was the survivor of the 
said two sons, she suooeeded to the estate as heir* 
ess to B : JIM, that the adoption of the plaintiff 
was a valid adoption. From the evidence it ap- 
peared that the r^uiaite religions ceremonies had 
been performed. Before the defendant took part 
in them, BAuf rit were oonsulted aa to whether the 
defendant while nntonsured could properly do ao, 
and on making certain expiatory gifta idie waa 
pmonnoed eompetant. Under inch oiroiiautaiiioe 
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(5) SECOND, SIMULTANEOUS AND OON 
DITIONAL kDOYHlOm-^conolvded. 

the Court could not hold her to be incompetent. 
Even if other Shagtrig were of a different opinion, 
a Civil Court could not decide between conflicting 
opinions upon such a question of ecclesiastical 
etiquette. If an adoption be performed with all 
requisite rite.s, with the assistance of priests, and 
iu accordance with the opinions of Shaatru, the 
Oourt will uphold it, even against the opinions of 
other Shiutrig expressing or entertaining contrary 
views : Jfdd^ that the effect of the agreement of 
the 18th April 1878, was to give the defendant the 
beneficial ownership of the estate for her life, with 
the largest possible discretionary powers of man- 
agement, subject to the duty of maintaining and 
educating the plaintiff : lldd^ also, following 
Ghitho y.Janaki, 11 Bom. lOi), that the agreement 
was valid and binding ou the plaintiff, and that 
the defendant had not waived the benefits to which 
she was entitled under its provisions. Bavji 
V lNAYAKRAV JAUGANNATH SUANKARSKTT V. 

Lakshmtbai.. 

[I. L. R. 11 Bom. 381 


20. — Conditional adopt ion-^Jnvalid agreement 

relating to entate of adopted A talukdar by 

his will authorized his senior widow to select and 
adopt a minor male child of his family to be the 
owner of the entire riasat. This power having 
been exorcised, the adoption was questioned ou the 
ground that the whlow had agreed, with the 
natural father of the adopted son, that she should 
retain the whole estate during her life : Ileld^ 
that this had not rendered the adoption condi- 
tional, and that it did not affect the rights of the 
adopted son. Even if it had amounted to a con- 
dition, the analogy, such as it was, presented by 
the equities relating to powers of appointment 
under English law, suggested that the condition 
itself would have been void without invalidating 
the adoption. Bhaiya Rabidat Sikoh v. Indab 
Kunwab. 

[I. L. R. 16 Oalo. 566 
[L. R. 16 I. A. 53 

21. — Will of a Hindu in favor of hie wife made 
on hfg taking a gon in adoption--^ Adoption made 
on fifiderotanding that the digpogitiong of the will 
he fibgorved."] A EUndu, ou taking a sou iu adop- 
tion, executed a ** settlement as to what should be 
done by my adopted sou and my wife after my 
lifetime,” providing that on an event, which hap- 
pened, the wife should enjoy certain land for life 
in lieu of maintenance. In a suit by the widow 
of the executant against the adoptive son for pcMi* 
session of the land : Held, that tine instroment 
waa a will. On its appearing that the defendant*! 
natural father, when he gave him in adoptUmi 
^citly submitted to the arrangement oontainad 
in it : Held, that the adoptive son was bound 

its provisions. Lakshmx n. SuBBAMAmrA. 

[L L.B.lB]fttA4eO 


( Wl ) 


DIGEST OF OASBS. 


( m ) 


HINDU ULW-^AjyOFTlON^eontinued. 

(6) BPPEOT OP ADOPTION. 

22. — Divejtti fig of estate taken by widow,] Tbe 
defendant’s husband, F, died intestate in 187.% 
leaving his widow (the defendant), and a son if, 
him surviving. A posthumous son, if, was subse- 
quently born to him, who died an infant aged 
four months. 7/ died in July, 1R77, aged seven 
years. The defendant subsequently on 18th April 
1878, adopted the plaintiff: I/eld, following 
Jamnahai v. Jlaiehandt I. L. R. 7 Bom. 22.'>, that 
the defendant by adopting the plaintiff divested 
herself of the estate of V, to which she had suc- 
ceeded on the death of if, and that the plaintiff 
upon his adoption became entitled to the property. 
Rav.ii Vina yakrav Jagg annath Shankauhktt 
r. Lakshmiuai. 

[I.L. R. UBom 381 

23 . — Mesne profit s^Deeree made agninxf n tei- 
dow reprfHeniiuy rxtate, enforeed iujainnf a minor 
adopted son, through the widofe ax h/x guavdian — 
JJevohit.ion of liahilitg, along with estate, upon the 
minor, without his haring been made formal tg a 
party to the deeree-^IJis similar liability in a suit 
for mesne profits J A minor, who had been adopt- 
ed by a widow as a son to her deceased husband, 
was not made a party to an appeal, which she 
preferred after the adoptiou, from a decree made 
against her when she represented the estate : 
Held, that, as liability under the decree made 
when the widow fully represented the estate 
devolved upon the minor on his adoption, the 
widow’s estate being also thereupon divested, it 
would be right for her to continue to defend, hut 
only as guardian of the minor. Also, that it hav- 
ing been for the minor’s benefit that the widow, 
as guardian, should appeal from a decree, which 
had already diminished his estate, the minor was 
bound by the adverse decree of the Appellate 
Court, although he had not heeu mode formally i 
a party thereto. The principle of the decision in 
Hhurm Vass Pandey v. Shamasoondery Dehia, 

3 Moore’s I. A.. 229, referred t.o, and appli6<l iu this 
case : Held, also, that the minor, by his a<loptive 
mother as his guardian, was liable in a suit for 
mesne profits, brought after the decree upon title ; 
it being made clear that the suit for mesne profits 
was substantially brought against the minor Snr- 
reshokunder Wum Chowdhry y, Jvgutehvnder Deb, 

I. L. ft. 14 Calc,„204, approved. Habi Saban 
Hoitba r, Bbubanbswari Debi. 

[I. L. R. 10 OaJo. 40 
[L. R. 16 I. A. 1G5 

(7) EVIDENCE OP ADOPTION. 

24. — Factum of adoption — Onus probandi — 
CnHom among Skatriyas J^The ruling of the Privy 
OonnoR in Skoshin/ith uhose v. Krishna Soondari 
Doiit L. ft. 7 I. A. 250, has no application to a 
ease in which there is ample evidence, both oral 
and dootunentary, to prove fact urn of adoption. | 
Where it was sought to set aside an adoption whlcb | 

place many years ago, which had ever since 
M .valid and under which the ! 
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adoptee had ever since been in possession of h(s 
adoptive father’s estate, on the siugle ground that 
at the time of the adoption the adopted sou was 
more than five ysars of age, it was held that the 
onus of proof was upon the person who alleges 
the adoption to bo iuvalid. Jluimun (hull l^ingh 
V. Koomer (lunsheam Sing, 5 W. R. P. C. 69, re- 
ferro<l tos In a case whore the validity of an 
adoption was in dispute, aud the parties to the 
suit were Shatriyas,-~-//ch/ that even If it 
hail been ostablislied that five years was the 
rigid and inflexible limit of age for the validity 
of all adoptions among the twice-born ” clasHos, 
HO as to he applicablo evon to Shutriyos, in tho 
circumstanucs of the ciise it would be necessary 
to have a full invi’Rtigatiun of the question 
whether, among the clan of the SUatriyos to 
which the parties Ixdonged, any suob rigid rule 
prevailed, Ganua Saiiai v Lekiibaj SiNtiU. 

[1. L. R. 9 All. 268 

26, '~Xamhudris — Marnpmakkafayam lnW’>-» 
Adoption of an adult maf - h'orm of adoptionf]^ 
liiaHuitthe particn to which wore Nam biidri Br^i- 
mans following the Maruniakkatayam law, the 
plaintiff sued as the adoptivit sou of the last 
member of an otherwise extinct mana for a 
declaration of his title to certain lands ns the 
sole uralen of a deviisom. I'iie plaintiff was an 
adult at tlie time of liis adoption and uo female 
was adopted at the same time with tbe plaintiff: 
Held, on the evideixM) that tho plaintiff was enti- 
tled to succeed. The form and evideuoe of adop- 
tiou considered. Subbamanvan e , Pabauab- 

WABAN. 

[h L. B. U Had, U0 

2Q.—-Foidenee of authority to Whether 

an elder widow r ho had purportea to adopt a 
son to her doncaseil husband under his authorit|r 
hiwl received such authority orally or by will, 
was disputed by a juidor widow, the Courts below 
differing as to the question of fact. Upon the 
evidence, tbe finding of the Subordinate Judge 
that no such authority had been .given, wa 
maintained. Ammx Devi v. Vikrama 

ri. L. R it Had. 486 
[L. B. 16 1. A. 170 

(8) DOCTRINE OP ‘ FACTUM VAIiBT’ AS 
REGARDS ADOPl’ION, 

27 . — Applieubility of maxim -^Nature of adap» 
i ion]— Too maxim quod fieri non dehuU factum 
ralet is applicable not only in tbe Dayabhaga 
school of Hindu law which prevails in liower 

I Bengal, but also in tbe various subdivisions ot 
the Mitakshara school. lu authority does not 
de|>end upon any rale of Hindu law alone, but 
upon the principles of jnstioe, equity, and good 
conscience. There is no authorityto show that it 
is to be applied to cases governed by the Hladu 
law iu a manner exceeding the limits veoogitised 
by the Roman civil law In which it origmated. 
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(8) DOCTRINE OP * FACTUM VALET* AS 
REGARDS ADOPTION ~ concl uded. 

Xt« application in caae« of adoption Bhould be con- 
fined to questions of formalities, ceremonies, pro- 
ferenoe in the matter of seleebiou, and similar 
points of moral or religious significance, which 
relate to what mav be termed the modvs operands 
of adoption, but do not affect its essence. There 
maj he cases where matters which,* in other 
systems, would be regarded os merely formal, are 
by the express letter of the texts made matters 
afleoting the essence of the transaction, and such 
texts may be sufficiently imperative to vitiate 
an adoption in which they have been disregarded ; 
but, nnless their moaning i» undoubted, the doc- 
trine of fartvm valet should be restricted to adop- 
tions which, having been made in substantial 
conformity to the law, have infringed minor 
points of form or selection. Adoption under the 
Hindu law being in the nature of a gift, it con- 
tains three elements - capacity to give, capacity 
to take, and capacity to be the subject of adop- 
tion— whioh are etisential to the validity of the 
transaotions. and, as such, are beyond the scope 
of the doctrine of factum valH. (^ma Dvyi v. 
Oohoolannud Dax Maluipaira, L. R. 6 I. A. 40 ; 
Jlaminan Tirvari v. Chiral, I. L. H 2 All. 104 ; 
Singamfna v. Vlnjamnri VenkatacharUt 4 Mad. 
164; Dharma Jhga v. Jiamkrhhua Chimnaji, 

1. L. R. 10 Bom. 80; LaJtHhmappa v. Ramaca 
12 Bom. 364, and Goml \arhar j^afray v. Han- 
mant Qaaetth Hafray, i. L. R. 3 Boin. 273 referred 
to. Ganua Sahai r. Lkkiiraj SiNaii. 

[L ii. H. 9 All. 263 

tion by youtiger vudom without 
eonmnt of elder .’] — Where a younger widow had 
adopted without the consent of the older widow, 
H was contended that the right of the elder widow 
was merely the right to select, and that in any 
case it was only a preferential right, and that 
oonsequently the doctrine ot factum valet applied : 
Held^ that the doctrine of factum valet cannot 
apply to the case of an adoption by a younger 
uiaow, for it is plain that uutil the elder widow 
walTes her pr< foreutial right to adopt, her right 
is exolusive, and that the other widows have no 
authoritv to adopt. The rule of factum rairt 
applies in oases of adoption only where there 
is neither want of authority to give or to accept, 
nor imperative interdiotion of adoption.” Pada- 
JIRAV V. RAXRAV. 

[I. L. R. 13 Bom. 160 
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LI. L. R. 12 Bom. 866 
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[I. L. R. 16 Oalo. 71 
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[1. L. R. 16 Oalo. 71 


(1) RESTRAINT ON ALIENATION. 

1. -— Impartible raj estate — Power to alienate 
— Cnstom,] In regard to a raj estate in Gorakh- 
pur, by custom impartible and descending by prl- 
mogeuiture, the family being in other respects 
governed by the Mitakshara law, the present 
Raja’s alienation of part of that estate was alleg- 
ed by his son to be invalid as against him : Held^ 
that if there had been no custom of partibility 
the Raja's power over the estate would have been 
restricted by the law, declared in Mitakshara, 
ch. I, B 1 , V. 27 ; and the gift would have been 
void. But, there being the above custom, the 
question was how far the general law was super- 
seded, and whether the right of the son to control 
the father’s act in this respect was beyond the 
custom. Held, that in regard to impartible estate, 
the sou’s right at birth did not exist where there 
was no right on his part to partition ; also, that 
inalienability depended on custom, or on the 
nature of the tenure. In this case, the evidence 
did not establish that by custom the estate was 
iualieuable. Sartaj Kuari v. Deosaj Kuari. 

LI L.R.10A11.272 
[L. R. 16 I. A. 61 

(2) ALIENATION BY FATHER. 

2. '^ Joint family — Decree against the father 
alow '—Attachment of family property in eseecn’ 
tion of each dteree— Son's interest in the family 
property when hound by decree against the father 
or by sale effected by the father.] Where, in a 
joint Hindu family, the father disposes of family 
property, the son’s interest is bound, unless the 
son can show, in proceedings t^en for that pur- 
pose, that the disposal of the property by his 
father was made under oiroumstanoes which de- 
prived his father of his disposing power. So 
also, where family property is sold under proceed- 
ings taken against the father alone, the son’s in- 
terest is bound, unless the son can show that 
the sale was on account of an ohligatibn to which 
he was not subjeot. The father is, in fact, the 
representative of the family both in transaoUoiui 
and in suits, subject only to the right of the sons 
to prevent an entire dissipation of the estate 
by partioular instances of wrong-doiiig on the 
father's mrt. Jaoabhai Ladubai v. Vijbbu- 
KANDAS JAGJIVANDAS. 


[I.L.S.UBom.87 
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HINDU LAW-ALlENATION-^<’»fi»w^<f. 

(2) ALIENATION BY FAUmB^rontimu^d. 

Q.^Joint/amily-^Mortgage hy father— Dveree 
tuhsegwntly to father^ a death agaimt eldvit xon 
as heir of father — Minor sons not parties — Sale 
inewecution of family property other than that 
eomprUed in mortgage — Suhseguent suit hy minor 
sons to reeoeer their sharex— Minor sons when, 
hound hy decree against eldest xm ns heir of 
father,"] One K mortgagred certain land to JJ 
and di^, leaving four eons, riz., Ji and the three 
minor plaintiffs. Subsequently It brought a suit 
on the mortgage against A' by his heir Jt^ for the 
amount due, and obtained a decree, whereby it 
was ordered that the amount should be recovered 
from the mortgaged property, and, if that proved 
insufficient, from the other estate of the deceased. 
The minor sons were not made parties to that suit, 
nor was 7? sued as representing the joint family. 
In execution of the decree, Ji attached and sold 
the whole of the joint family property, the certi- 
ficate of sale showing that the riglit. title, and in- 
terest of A", deceased, hy his heir A, was attached 
and sold and conveyed to the purchaHcr The 
three minor sons subsequently brought this suit 
to recover some of the property, contending that 
their shares were not bound by the sale : Held. 
on the authority of JHsxesxur Lai! Snhoo v. 
Luehmetsur Singh, L. R. G 1. A 2!13, and reversing 
the decree of the lower Court, that the property 
in question having been declared liable for the 
debt incurred by the father, the intention was 
that the estate in its entirety should b^‘ sold. The 
minor sons were, therefore, bound by tlic sale, 
unless they could prove that the father's debt had 
been incurred for an immoral and improper pur- 
pose. The case was, accordingly, sent back for 
trial of an issue Uf^n that point, W'ith a direc- 
tion that the burden of proof should lie njwn the 
plaintiffs. Jairam Ba j abash kt r. Joma Kon- 
DIA. 

[I. L. E. 11 Bom. 861 

4. — Mortgage of family property hy father — 
Decree against father en forcing mortgage — Decree 
firr money against father — Sale in exeeution of 
decrees— Rights of som.] The members of a joint 
Hindu family brought suits in which they respec* 
tively prayed for decrees that their respective pro- 
prietai 7 rights io certain ancestral property might 
be declared, and that their interests in such pro- 
perty* which were about to be sold in execution of 
two decrees against their father, might be exempt- 
ed from snob sale. One of these decrees was for 
enfoToement of a hypothecation by the plaintiffs* 
father of the property in suit. It was admitted on 
behalf of the plaintiffs, in connection with this de- 
cree, that although the judgment-debtor was a 
penoo of immoral character, the creditor had no 
meant of knowing that the monies advanced by 
him wm-e likely to be applied to any other purpose 
than that for which they were professedly borrow- 
ed, namely, for Uie purpose of an indigo factory in 
wblcb the family h^ an interest : Held, that the 
l^wtiffs were not entitled to any declaration in 
f expect of the exeeation-proceedisgs under ^ the 

W.. D. 


HINDU LAW~.ALIENATION-eoaf»iMM«l, 

(2) ALIENATION BY FATHBR^-rMfiiMk^. 
decree for enforcement of hypetheoatioD. The 
second of the decrees above referred to was a 
simple money docr^ for tlie principal and inter- 
est due upon a executed by the father in 
favour of the decree-holder. The suit t.erminat- 
ing in the decree was brought against the father 
alone, and ±he debt was treated as bis separate 
debt. Held, that the ertniitor’s remedy was to 
have brought his suit, if ho desired to obtain a 
decree which he oouM execute against the family 
projMirty and not against the father’s interest only, 
and if he could maintain such a suit, either 
against tlio.se memlM>rs of the family against 
whom he desirtMl to exc<mio his decree or against 
the father as head of the family, expressly or im- 
pliedly suing him in that capacity ; but that, not 
having taken this ooutm^. his decree was not en- 
forcihle against the plaiiititfs rights and interests 
ill the atl^ch(‘d pro}>ert,y. Mntltnjon (itetti v. 
Stt ng Hi I / rn pa n il ia ( '// / /; na i a tu h m r, J. L, n « 
Mad. I, distinguislnHl ; tht/zomi Jiahnasin v. jVc- 
dun Mohu/i, I L. U. Ill Calc. 21 : and liaxa Mai v, 
M.thant] Singh, 1. L. 11 8 All 205, referred to. 
UaLBIU SIN(>H V. AjUDHIA PllAHAl). 

(1. L. E, 0 All. 142 

6. — Joint Hindu family — Mortgaye hy father— 
Suit to enforce the moetyage against sons* shares— 
Jjigal neerxHit y —Jtnvdt n of proof.] As a general 
ruie, a creditor flideavouring to enforce his claim 
nndet a hypothecation bond given by a Hindu 
father against th(? estate of a joint Hindu family 
in respect of money lent or advaiieed to tho father 
having only a limiUnl interest, should, if tho ques- 
tion is raiswl, prove either tlint the money was 
obtained by the father for a legal mM^ossity, or that 
he made such reasonable inquiries as would satisfy 
a prudent man tha^ the loan was contracted to pay 
off an anteceiient debt, or for the other legal neces- 
sities of the family. There is a distinction between 
such coses as this and cases in which a decree has 
b<^en obtained against the father ami the proiiorty 
sold, or cases in which the sons come into Court to 
ask for relief against a sale effected by their father 
for an antecedent debt. Where a decree was obtain- 
ed against the father, and a sale effected, the pre- 
I sumption is that the decree was properly made. 

I Where a son comes into Court to ask for relief 
I against a sale effecteil by his father for an anteoe- 
I dent debt, it is for tho son to make out a caae for 
I the relief asked for. In a suit against the mem* 

I hers of a joint Hindu family uf»on a bond given 
I by their father, and in which family property was 
I hypothecated, no evidence was given on either 
) side as to the circumstances in which the bond 
! w'os given. There was no evidence to show that 
any inquiry bad been made by the plaintiff as to 
the objects for which the bond was exeonted by 
the father : Held, that the burden of proof was 
upon the plaintiff to show either that the money 
was obtained for a legal necessity, or that he bad 
made reasonable inquiries and obtained snob in- 
formation as would satisfy a prudent man that 
the loan was oontraoted to pay off an antecedent 
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HINDU LAW^MJENATION — conti/inetL | 

(2) ALIENATION BY PATHER-/?oM/i//«<f£^. 

ddbt or for the other legal neoeAHitioH of the fami- 
Ijt aad that, no evidence having been given, the 
Huit mast be dismissed. JAMN4 v, Nain Sukh. 

£1. L. R, 9 All. 403 

0 .— of joint family esWr in fi^eoution of 
dooreo upon tho fat her" n doht --hUonrration of non'* 
nhavo only where debt han been incurred for an im- 
tnoral or illrgal purpoi^r — Jiurdoi of prorinq the 
nature of the debt.'] The sons in a joint family, 
under the Mitakshara, cannot sot up their rights 
of inheritance in the family estate against their 
father’s alienation for au auteucdeut debt, or 
against a sale iu oicooution of a decree upon such 
debt, although the sous may not have been parties 
to the decree, unless the sous cnu establish that 
the debt has been contracted for au immoral or 
illegal purjwsc. Tho son’s position is distinct iu 
this respect from that of other relations in the 
joint family, inasmuch as it is his duty to pay, out 
of the family estate, his father’s debt. A decree 
against indebted fathers, iu a family ounsisting of 
fathers and sous, charged the family estate, and 
tho sale iu execution wtis not merely of the right, 
title and iutcrest of the debtors, but of tho pro* 
|)erty beiug such intoro.st. On the other hand, 
before tho sale, notice was given on behalf of tho 
sons that the property was ancestral and joint : 
Jlrld^ in a suit on behalf of th^ous against the 
purchaser at the sale, to recover their shares, that 
it was for the plaintiffs to show affirmatively that 
the debts were contracted for an illegal or immoral 
purpose, and that to establish general extrava- 
gance against tho fathers was insufficient. It was 
not noceaeary for the purohascr to show that there 
had been a proper inquiry us to the purpose of the 
loan, or to prove that the money was borrowed for 
family noceasitios. Buagbut Pkushad r, Qibja 
Kokh. 

£1, L. R. 16 Oalo. 717 
£L, R. 16 I. A. 99 

7,'^Joiat family’^hfortynyr by a father — Decree 
against father on mortyagr yiviny poxsceeion with 
interest aad wnits-~^Sons liability to satisfy the 
decree as to interest and eostsj] The pl^ntiff’s 
father mortgagetl certain ancestral property for 
a limited term. A suit was brought on the mort* 
gage against the father, and a decree was pass* 
idt directing the mortgagetl property to be hand- 
ed over to the mortgagee for a certain time, and 
awarding payment of interest and costs by the 
father. In execution of this decree, the mortgagee 
aottght to recovt'F the oosts by sale of the property 
in question. Thereupon the plaintiffs sued for a 
declaration that the property was not liable to be 
sold in execution of the decree against the father, 
on the ground that the debts contracted by the 
father were for immoral purposes, and that, ^ere- 
fare* the estate could not be bound by the decree 
at all. The Oourtof First limtanoe found that the 
debts had not been incurred for any immoral pur- 
poae» and dismissed the suit. On appeal to the 


HINDU LAW-ALIKNATION-ccnfiaasd. 

(2) ALIENATION BY FATHER-^'oaftfM/^'d. 
High Court : Held, that under the decree passed 
against the father the interest and costs became 
a debt upon the whole estate, from which it could 
not escape, unless it was clearly made out that 
the debt was the result of fraud or immorality. 
Although the father alone was primarily liable 
for the fulfilment of the decree, still the debt was 
one which was rightly chargeable to the whole 
estate, and the sons would be liable, just as they 
would have been liable if the father had com- 
promised the suit, unless the transaction were 
tainted with fraud or immorality. In a united 
family the father is capable of acting as the re- 
presentative of the family, except in the case of 
borrowing for fraudulent or immoral purposes. In 
this cose he entered into litigation, which resulted 
in loss to himself and the family which he repre- 
sented, anti he could make the family responsible 
for any loss so incurred. The judgment-creditor 
could also make them liable. Although where 
the father desires to represent the whole estate he 
can do BO, yet he is not necessarily bound to do so, 
nor is the whole estate liable where he explicitly 
or impliedly binds only his own portion. Naba- 
YANHAV DaMODAR V. jAVHERVAMa. 

[I. L.R.12 Bom. 431 

Ancestral property — Joint family — Aliena* 
tions by father -^Son"sliability for father"s debts — 
Pnrehau‘r-~Notice,‘\ Where a Hindu governed by 
the Mitakshara law seeks to set aside his father’s 
alienations of ancestral property, if the alienees 
are purchasers at Court-sales held in execution of 
decrees against the father, it is not enough for 
him to show that the debts, for which tho decrees 
were passed, were oontracted by the father for 
immoral purposes ; it must also be shown that 
tho auction-purchasers had notice that the debts 
wore BO contracted. The points to be determined 
in such cases are: — (1) What was the interest 
that was bargained for and paid for by the pur- 
chaser / Was it the father’s interest only, or was 
it the interest of the entire family? (2) Were the 
debts, for which the decrees were obtained under 
which the property was sold, contracted for im- 
moral purposes ? and (:i) Had the pnrohaser 
notice that the debts were so oontraoM ? Suraj 
Jinnsi Koer v. Shea Proshad Singhs L. R. 6 I A. 
88, I. L. R. 5 Calc. 148 ; and Nanomi Bahnasim 
V. Modhun Afokun, L. R. 18 I. A. 1 ; I, L. R. 18 Calc. 
21 followed. The plaintiff sued in 1883 for parti- 
tiou of ancestral property, consisting (inter alia) 
of certain thihans which had been sold in exeon- 
tion of decrees passed against his father. The 
I plaintiff, though an adult at the time, was not a 
! party to the suits iu which the decrees were paas- 
; ed a^Dst the father, nor to the execution pro- 
1 ceedings. In the certificates of sale granted to 
! the different purchasers, the property sold was 
j described as being a foni^«nnas^ shaxe, whi<di 
would be equal to the shares of the father and the 
eon together, bat this desoriptlou was qualified hg 
the statement that ** the rlghtititljB, and intoest 



( 389 ) 


DIOBffT OP CASES. 


( 390 ) 


HINDU LAW-ALIENATION-r<»HfiViK<;^/. 

(2) ALIENATION BT FATHER-roMifmfi/rf. 
in the above-mentioned property of the said R 
the father) was sold." There was nothinpr to 
show that the parchasers bargaiued for and paid 
for the entire family estate. Moreover, the plain- 
tiff's possession and enjoyment of the ihikanjt in 
question was never disturbed, though the sharers 
had each a separate possession of distinct por- 
tions of the ancestral property : livid ^ that under 
the circumstances, the father’s interest alone 
passed to the aaotion-ptirchasers. Kuishnaji 
LAKSUMAN r. VlTUAL lUVjl llKNUR. 

[I. L. R. 12 Bom. 626 

9. ntfam i ly — Money •dec ree^ Dee ree ay a hutt 

father alone — Purehaner at exeeufion-mle under 
meh decree — Jhw far xneh sale hindiny on the in‘ 
terest of the sons not parties to the suit or ej'ecution 
proceedings,’] In the case of a joint Hindu family, 
whose family property is sold by the father alone 
by private conveyance, or where it is sold in cxe- 
oution of a decree obtained against him alone, 
the mode of determining whether the entire pro- 
perty or only his interest in it pas8(*.s by the sale 
is to inquire what the parties contracted about in 
the case of a conveyance, or what the purchaser 
hod reason to think ho was buying if there was 
no conveyance, but only a sale in execution of a 
money-decree. In the case of an cxtHjution-snle 
the mere fact that the decree was a mere money- 
decree against the father as distinguishes! from 
one passed in a suit for the realization of a mort- 
gage security directing the property to be sold, is 
not a complete test. The plaintiff claimed certain 
property from the defendant, alleging that ho 
hod purchased it from a third person, who hod 
purchased it at an auction sale held in execution 
of a money-decree obtained against the first 
defendant alone. The first defendant was the 
father of the remaining defendants, and they con- 
stituted a joint Hindu family. The sous contend- 
ed that only the father’s interest Was bound by 
the sale ; and the lower Courts decided in their 
favour. On appeal, the High Court reversed the 
decree, and sent back the case for a fresh decision, 
on the ground that the lower Courts had decide<i 
the question in the case exclusively on the ground 
that the property had been purchased in execu- 
tion of a money-decree without referring to the 
exeoution-proc^ings. Kagal Ganpaya v, Man- 
JAPPA. 

[1. L. R. 12 Bom. 691 

Ancestral zemindari sold in ereenfion of 
decree for money against the father^ including the 
eoiCs right of succession — Debt not immoral ] A 
sale in execution of a decree against a zemindar, 
for bis debt, purported to comprise the whole 
estate in his semindari. In a suit brought by his 
son agiuBSt the purchaser, making the father also 
a partv defendant, to obtain a declaration that 
the sale did not operate as against the son as heir, 
not affecting bis interest in the estate, the ovi- 
dene e did not establish that the father’s debt had 
hmm teotirred by him for any immoral or Ulegtl 


HINDU LAW-«ALIENAT10N-<*<»»f;iw^rf, 

(2) ALIENATION BY FATUKR^onehded, 

purpose : Mel d , that tho impeachment of the debt 
failing, the suit failed ; and that no partial inter- 
est but the whole estate ha<l passed by the sale, the 
debt having been one which the sou was bound 
to pay : I/ardi Marain Stihu r. Ruder Perkash 
Alisser (t. L. U. 10 Calc. 62fi) (where the sale was 
only of whatever right, title, and interest the 
father had in property), distinguished. MiNAiCRtil 
Nayudu i*. iMMUDi Kanaka Uamaya Oounuan. 

(l.XaB. 19 Mad. 142 
[L. R. 16 I. A. 1 

11 . — Money deerce against father — AttacUmcHt 
of ancestral estate.] In execution of a money 
(ieoroc, ancestral property of the joint family of 

< the jndgment-'.lebtr>r was attached. His sous 
sued to releast^ their interest from attachment, 

I alleging that the. judgment-debt had Ismn incur- 
red for itnmcral purposes, which was donic^d by 
the deereo-luddor. It was held by the lower 
Courts that nothing more than tho father’s share 
was litible to he attached, us tho sons were not 
parties to the decree : Held, that tho nature of 
the dtdit flhouM be d(‘termined. since the crcHlitor’s 
power to attach and sell depends on the father’s 
power to still, whi(;h again dej^nds on tho nature 
of the debt. Nanomi Dahuasin w. Mod bn n Aiohnn 
(L. U. 13 1. A. 1 ; 1. L. U 13 Calc. 21), disoulwcxl 
aud followed. IktMANADAN V. itAJA(;OPALA. 

[I. L. R. 12 Mad. 309 

(3) ALIENATION BY WIDOW. 

(a) Alienation op Income and Aoogmd- 

LATIONH, 

12. — Tnheritanec to property purchased hy 
Jlindn audotr out of the ineomo of her estate!] 
When a widow, not sfieuding the income of her 
widow’s estate; in the property which belonged to 
her husband when living, bos invested such sav- 

I ings in projicrty held by her without making any 
‘ distinction between tbo original estate and tho 
after-purchases, tho primil fueie presumption Is 
that it has been her intention to keep tho estate 
one and entire, and that the after-purchases are 
an increment to the original estate. The author- 
ity upon this matter is found in Jsridut Kotr v. 
Jlansbntti JCoerain, I. L. R. 10 Calc. 324, L. R, 
10 1. A. IW), where a widow having made n« 
distinction between tho original estate and the 
after-purchases, the latter were held inalienable 
by her for auy purpose not justifying alienation 
of tho former. Siieoloohun Singh v, Sausb 

[I. L. K. 14 Oalo, 387 
[L. R. 14 X, A. 63 

u by Tfindu fridow^Aeemmu 
ujwss-- Period up to which they may be dealt with 
^Legacy to Hindu widow] The right of a Hindu 
widow to the income and aoeanmlations of ber 
husband’s estate arising sabseqnently to his death 
is abeolate» and is not afieeted by the laot that 
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HINDU LAW-ALIENATION-r‘/>i 

(U) ALIENATION BY mDOVJ ^continued. 

{a) Auenatiom of Income and Accumu- 

hATlom-- CO Acludod, 

ibe may receive them in a lanfp »tim ; but whe- 
ther «he receives them as they fall due or after 
they have accumulated in the handn of others, her 
right is the same. The question to bo sought for 
in determining her right to deal with Aich income 
and accumulations of income is one of intention. 
If she has invested her savings in such a manner 
as to show an intention to .augment her husband’s 
estate, she cannot afterwards deal with such in- 
vestments, except for reasons which would justify 
her dealing with the original estate ; but, if she 
has evinced no such intention, sho can, at any 
Ume during her life, deal with the i>rohts. Where 
she invests her income, making a distinction be- 
tween the investmouts and the original estate, 
she can at any time thereafter deal with such 
investments, save in the case of the purchase of 
other property as a permanent investment. But 
should she invest her savings in property held by 
her without making any distiuotion between the 
original estate and the after purchases, the prinid 
fack presumption is that it has been her intention 
to keep the estate one and entire, and that the 
after-purchases are an iuorciueut to the original 
estate. Qiusu Gii under Hoy v. Broik^hton. 

[I.L. R.UOalo. 861 
{ b ) Auenatkw fok Legal NECKSfiiTY ou with 

CONSENT < V II KIRS OR KKVEUSIONEUS. 

Mortgage.] A Hindu, governed by the 
Mitakshara School of Law, died on the Pith May 
1867, leaving him surviving a widow' Ji and a 
brother if, who was admittedly the next rever- 
sioner. Ill July 1867, Ji purported to adopt a 
sou J) to A, and subsequently in September 1867, 
obtained a certificate under Act XL of 1858. In 
1872 II obtained a loan from the plaintiff M of 
Rs. 8,0iX), and to secure its repayment executed 
a mortgage of seven monxahs in favour of M as 
guardian of />, The money was advanced and 
mortgage executed at the instigation of Jt and 
with his conseut, aud upon his ropresontatiou 
that J) was the duly adopter! son of ^1, and it 
*was admitted that the money w'os specifically 
advanced for, as well as applied towards, the 
payment of decrees obtained against A in his 
lifetime aud against his estate after his death, 
jffdied in 1878. Ou the 14th August 1880. M 
instituted a suit against D upon his mortgage, 
and in that suit he made iS a party defendant as 
being the purchaser of the mortgagor’s interest 
in one of the mousahs included in his mortgage. 
Ou the 26th June 1882, M obtained a decree 
declaring that he was entitled to recover the 
amount due by sale of the mortgaged mouzohs. 
In the proceedings taken in execution of that 
decree M was opposed by A, who was afterwards 
held to be a brnamidar for S, who claimed tiiat 
he had on the 8th November 1880, purchased 
live out oi the seven mouaahs at a sale in execu- 
tion of ^eitidn deoxeet against R. On the ^8th 


HINDU LAW-ALIENATION-M»fiw«<?<f. 

(3) ALIENATION BY WIDOW— 

{h) Alienation for Legal Nkcersity or with 
CONSENT OP Heirs ou Ebvbrsionbrs — contd, 

February 1884, L'h claim was allowed, and on 
the 11th August 1884, M brought this suit 
against A, S, It and /), and the decree-holders in 
the suits against It, for a declaration of his right 
to follow the mortgaged property in the hands 
of S. It was found ns a fact that the adoption 
of li was invalid ; that the advance hy M to B 
was justified by legal necessity; and that L was 
the hmamidar of S. It also appeared that M had 
himself become the purchaser of one of the 
moitgage«l mouzahs. The lower Court gave M 
a decree declaring him to be entitled to recover 
the full amount of the mortgage money from 
the five mouzahs in the hands of S. L and S 
appealed, aud M filed a cross appeal, alleging the 
adoption to bo valid and binding on «S’. It was 
contended that S as the representative of 11 was 
estoppe«l from denying the validity of J)'n adop- 
tion, and thus having been a party to J/V first 
suit the question a.s to the liability of the mou- 
zahs to satisfy the mortgage lieu was rvnjudieata 
as against him. It w'os also contended that the 
five mouzahs should not be saddled with the 
whole of the mortgage-debt, but that the mou- 
zah iu the hau<is of M should bear its propor- 
tionate part thereof : Jfeldy that, though B pur- 
ported to execute the mortgage as guardian for 
D, though J) was not the adopted son of J, the 
substance of the transaction and not the form 
had to be looked at, and as B had full power to 
alienate for legal necessity, the mortgage was 
still binding ou the estate of A : aud, further, 
that eveu if there had been no legal necessity, 
having regard to the fact that it was made with 
the consent of Jt, the next reversioner, it equally 
created a valiii charge upon the property, but 
that the mouzah in the hands of M must bear 
its share of the mortgage-debt, and that the 
decree of the lower Court was wrong in declar- 
ing that the five mouzahs in suit were to bear 
the whole amount of the debt. liALA Pabbhu 
Lal V . Mylnk. 

[I. L. R, 14 Oalo. 401 

16. — Status of icidow as distinguished from 
(hat of Manager’^ General power if iridotc to alien* 
ate — Liahilities if alienees,] A widow stands 
in a different position from that of a manager 
of a joint family. The latter can act only with 
the consent, express or implied, of the body of 
coparceners. In the widow’s case, the co-parce- 
iiers are reduced to herself, aud the estate centres 
in her. Sho can, therefore, do what the body 
of co-parceners can do, subject always to the 
condition that she acts fairly to the expectant 
heirs. The rights of these heirs impose, on per- 
sons dealing with a widow, the obligation of 
special oirdumspection, failing which &ey may 
find their securities against the estate to be of no 
avail alter the widow’s death. Chimnaji Govind 
Godbole r, Dinkar Dhondsv Oodbolk. 

[L L.R.UB01ILD2Q 
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HINDU LAW-ALIENATION-tfo>ifi«tt<jrf. 

(3) ALIENATION BY WIDOW-.ro/e</«»w7/. 

{h) Alienation for Lrojil Necessity or with 

CONSENT OF HeIRS OB REVEB810NRR6--r(in/</. 

10. — Adopted son's riffht to impeach aVieuatiou 
HnneeesMarily made hy hi* adopt it'c mother before 
his adoption — Widow, Alienation by — Alienee 
from nidim bound to inquire if Icyal neeesnii y for 
alienation^ Keidenoe — Onna of proriny necessity 
for aliemtion by the widow.'] Tlie plaintifT 
claimed, as the adopted sou of ouo K. to recover 
posseasion of liw adoptive fatlicr'a property, 
which had been mortprnged by hiK ( widow, ft 
(defendaub No. 1). to the third defeuilaut, H. 
prior to the plaintiff’s adoption by her. The 
property had come into Jf* possession incum* 
bered with a mortgajie effeebid by her husband, 
and, in order to redeem that mortfrago, she mort- 
gaged the property again to one She subse- 
quently paid off }'*< debt, amounting t-o Us. .‘bd2!h 
and in 187<» she mortgaged tlio property for 
R«. 5/JU9 to It who was put into possession. In 
1831 she adopted the plaintiff, and in I8S2 the 
plaintiff brought this suit to recover the pro- 
perty. He contended that It had no pow<‘r to 
alienate or mortgage the armostral immoveable 
property of her deceased husband, and beeluimod^ 
as the adopto<i son of A', to lx; entitled to the* 
property free from the mortgages or otlu.r 
incumbrances with which It had attempted to 
charge it. For the defendants it was contended 
{inter alia) that the plaintiff could not im- 
peach transactions effect/*d by his adoptive 
mother prior to liis fuloption : //t Jd. that 

the plaintiff, as the adopted sou of A, had a 
right to impeach the unauthorized transactions 
of his adoptive mother, Jt, who posscjssed only a 
widow’s restricted power of alienation. The 
'plaintiff was adopted by It to her husband, who 
was the last owner of the ancestral property. 
The plaintiff at once succeetled to that })roperty 
upon his adoption ; and as heir of his ado[»tivc 
father was entitled to object to any alienation 
made by Jl, on the principle I hat the restiictions 
upon a Hindu widow’s power of alienation are 
inseparable from her estate, and their existence 
does not depend on that of heirs capable of 
taking on her death : Held, also, that the plain- j 
tiff was entitled to redeem the property on pay- 
ment of such amount only as w’as raised by 
R for the purpose of meeting expenses neces- 
sarily incurred by her : Held further, that the 
onus of proving the necessity for alienatiou lay 
upon B, The Court found that there w'as no 
evidence that any sum beyond Rs. 3,029, the 
omonnt of T's mortgage, was really required 
by A, and. accordingly, directed that the mortgage 
oooonnt shonfd be taken between the plaintiff and 
j9oii the footing that the principal of the mort- 
gage-debt was Rs. 3,629 only, instead of Rs. 5,999. 
Lakshmak Bhau Khopkar r. Raduabai. 

[I. L. Si 11 Bom. 609 

(<r) What constitutes Legal Necessity. 

Yf .•^Alienations by a midow of her husband's 
estaU in order to pay kU timvbarrcd debts.} 


HINDU LAW-ALlENATION-.fimc/ad#»d. 

(3) ALIENATION BY WIDOW-cmicIiidcd. 

(c) What constitutes Legal Necessity— 
eoneludrd. 

According to the Hindu law, a widow is oompe- 
teut to alienate l^er busVmnd'H estate for the 
purpose of paying his debts, oven though they 
may Iwj barred by the law of limitation. Her 
alienations for such n purpose are legal and 
binding on* the reversionary heirs. CuiMKAJl 
OoVIND QoDBOLE e. DINKAU I)H(*Nl)EV OODBOLK. 

[I. L. R. 11 Bom. 320 


18. — Ohliyation of widowed da nyhter> in-law in 
possession of futhecAn-law's estate to pay his 
debts —Sale of part of estate by her for that 
purpose — Suit by reversioner to hare sale deelared 
void beyond her I ifetime • ^Widow not avail iny 
hersrlf of protection of the Btkkhan Ayricnltur* 
ists' Jtriief Art.] A childless Hindu widow, 
having siicocedcil to the estutc of her father-in- 
law, sold a portion of it in order to pay off his 
debts. The estate was situate in a district in 
the Presidency of liombay stibject te the Dek- 
khan AgriciilturiMts’ Relief Act (XVII of 1H79). 
The plaintiff, as reversioner, sucsl for a declara- 
tion that the salt* -was void beyond the lifetime 
of the wMow. Roth the lower Oourts made the 
deeluration prayed for by the plaintiff, on the 
ground that there w'a" no necessity for the sale, 
as the widow might have availfsi lierself of the 
provisions of the, Dekkhan Agriculturists’ Relief 
Act. Oil appeal by the defendant to the High 
Court: /A7r/, reversing the lower Courts’ decree, 
that the sale by the widow should be upheld. 
She was not bound to avail hersef of the relief 
ufforde«i by the Dekkhan Agriculturists’ Relief 
Act any more than of the provisions of the 
Limitation Act The moral obligation, which 
rested upon lier, to pay the debts of her father- 
in-law justified the bale. Bii AU Rabaji v, GopalA 
Mahipati. 

{I. L. R. 11 Bom. 325 


HINDU LAW-CUSTOM. (oi 


1. Generally ... ... ... 394 

2 Adoption ... ... 394 

3. Caste ... ••• ••• 395 

4 Family, Management of... ... 396 

0. Impartibility ... ... 396 


(1) GENERALLY. 


\,^hffect of custom when proved to exiM.} 
AThere a custom is proved to exist, it supeniedea 
,he general law, which, however, still regulotea 
dl beyond the custom. tiAHTAJ KuARl r. 
Deouaj Kuari. 

ft T. H. 10 A.11- fM 


[L, B. 16 I. A. 61 


(2) ADOPTION. 

^.^Ktidenre of ensfom— Custom of oatto—Op{* 
nlon of caste expressed at meeting — Adoption hy 
nntonsnrcd widotC’— Validity of adoption.} For 

the purpose of proving that by Uio ctiitom aii4 
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HINDU 

( 2 ) kOOmOm^onclnded. 

in tbo opinion ot the Daivadnya oaato an adop- 
tion by an nntonsured widow was invalid, evi- 
dence waa tendered to the following effect:— 

(1) that there had been tgany instances of 
adoption in the caste, and in every such case the 
adopting mother had undergone tonsure, and 
that there had been no instance the other way ; 

(2) that the caste was divided in opinion as to 
the validity of the adoption, but that at a 
meeting of the caste it was declared by a large 
majority that the adoption was invalid. The 
Court refused to allow such evidence to be called, 
holding that it would merely prove what the 
Court, in the absonco of evidence to the contrary, 
would assume to bo the case, riz., that the widows 
of the caste usually or invariably followed the 
dictates of the Hindu ceremonial or religious 
law, which ordains that widows shall shave their 
heads, and that it would prove nothing more ; 
and with regard to the opinion of the caste, that 
such opinion, even if expressed by a majority at 
a caste meeting, os it would not of course bo 
binding upon the Court, ought not to affect its 
judgment. Ravji ViNAVAKnAv Jaggannatu 
Shankabbktt V. Lakshmibai. 

{U L. R. 11 Bom. 381 

S.-^Danfuntj ff irl eastc — Plnralitji of adoption* 
— Immoral or tllnjal vurpoftr of adoption^ As 
a matter of private law, the class of dancing 
women being recognised by Hindu law as a 
separate class having a legal status, the usage of 
that class in the absence of positive legislation 
lo the contrary regulates rights of status and of 
iuheritanGO, adoption and surviorship. A dancing 
woman adopted two daughters, of whom the 
latter waa adopted in the year 1854. It w^as 
found that the custom obtaining among dancing 
women in Bouthern India permits plurality of 
odoptioDB: J/rld, on second appeal, that the 
daughter aubBe<picntly adopted succeeded to the 
adoptive mother in preference to the son of the 
daughter previously adopted. Muttukannu v. 
PARAUASAMI. 

[I. L. R. 12 Mad. 214 

(3) CASTE. 

4. — KiPpvhUm of mrmher of ra*tf under 7ni*fakc 
if fact and without fiotiof.l In a suit relating 
to the management of the common property of 
the members of a Hindu caste, the plaiutiifB 
right to sue was denied on the ground that, 
having violated the rules of the caste, he had 
been expelled from it; Held, (1) that it was 
open to the Uonrt to determine whether or not 
the alleged expulsion from caste was valid ; 
(2) that if the plaintiff had not in fact violated 
the rules of the oaste, but was expelled under 
the but mistaken belief that he had 

committed a caste offence, the expulsion was 
illegal and could not affect his rights. Prr 
Kkrwak, J. r A onstom or nsage of a caste to 
expel a member in his abeemco without notice 


HINDU LAW— OUSTOM-eoiicftkfeffl 
(3) CASTS — concluded, 

given or opportunity of explanation offered is 
not a valid custom. Kbibhnasami Chetti v, 
ViBASAMI CHBTTI. 

LI. L. K.10 Had. 133 


(4) FAMILY, MANAGEMENT OP. 

6 . — Aliyamntam law—Yajaman^The right* 
of the xentor momhor of the family being a female^ 
The senior member of an Aliyasantana family, 
if a female, is pr/wn /ac/e entitled to the yaja- 
Inanship ; and. in the absence of a special family 
custom or a binding family arrangement to the 
contrary, the management of the family affairs 
by another member is to be presumed to be by 
the sufferance of the yajaman for the time being. 
Mahalinoa c. Mabiyamma. 

LI. L. R.12 Mad. 402 

(5) IMPARTIBILITY. 

6 . — Impartible vxtate — Right of pouexsor of im- 
partible estate to alienate.^ There is no such 
coparcenary in an e.state impartible by custom, 
as, under the law of the Mitakshara governing 
the descent of ordinary property, attaches to a 
son on his birth. The son’s right at birth, under 
the Mitakshara, is so connected with the right to 
share in and to obtain partition of the estate, 
that it does not exist independently of the latter 
right. Where a custom is proved to exist, it 
supersedes the general law, which, however, still 
regulates all beyond the custom. In regard to a 
raj estate in Gorakhpur, by custom impartible 
and descending by primogeniture, the family 
being in other respects governed by the Mitak- 
shara law, the present Ilaja’s alienation of part 
of that estate was alleged by his son to be invalid 
as against him : Held, that if there had been no 
custom of impartibility, the Raja’s power over 
the estate would have been restricted by the law 
declared in Mitakshara. ch. I, s. 1, v. 27 ; and the 
gift would have been void. But, there being the 
above custom, the question was how far the gene- 
ral law was superseded, and whether tdie right of 
the son to control the father's act in this respeot 
was beyond the custom : Held, that in regard to 
impartible estate, the son’s right at birth did not 
exist where there was no right on his part to 
partition ; also that inalienability depended on 
custom, or on the nature of the tenure. In this 
cose, the evidence did not establish that by cus- 
tom the estate was inalienable, Sabtaj Kuari 
r. Deoraj Kuabi. 

[LL.B.10AU 272 
[L. R. 15 I. A. 5L 

HNIDU LAW-DEBTS. 

See Civil Procedurb Cods, 1882, s. 

244^QUB8T10NB in BXEOimOH OP 
Drcess. 


[I.L.R.ll]fa4.413 
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HINDU iW^JXBSSTB-'^onditded, 

1. — Brahmant — Namhudrii-^ Mu4$ad$ Hindu 
laTVf how far awlicable^Liahility of non* for 
father't deht.1 The principle of Hindu law, 
which impoees a duty on a son to pay his fatherV 
debt, contracted for purposes neither illeg^al nor 
immoral, is not applicable to the Malabar Brah- 
mans called Nambndris and Mussads. Kila- 
KANDAN r. MADHAVAK. 

(I.L.R. lOMad.9 

2. — SofCi ntatr liuhh for drht of derm md father 
routrarted a^ourety — Contrart Art, #.131.] In a 
suit brouffht to recover money from the estate of 
a deceased Hindu in the hands of his sou on a 
surety bond executed by the fath<;r : Held, that 
the estate of the son wjis liable accordinjf to 
the principles of Hindu law. and that the que**- 
tion was nob affected bj* the provisums of the 
Contract Act, Sitakamayya v. Vknkatua- 
MANNA. 

[1. h. R. 11 Mad. 373 

3. — Suit agahixt nona of Hindu dt htor on ii i ond 
eaerrutf'd hy father ^ not rognizahlo htj Small ('anne 
Court-^JJiftdu law^Jjiahflity of Kon for drht of \ 
living father f] In a suit upon a bond cxeciite«l 
by a Hindn, the plaintiff made the debtor’s sons 
defendants along with their fnther, and a (h>creo 
was passed against tlic father and sons jointly for 
payment of the debt: Held, by the Divisional 
Bench, that the decree aguiust the sous was bad. 
NARA&INQA r. SUBfi.\. 

[I. L. U. 12 Mad. 139 

4. — Sonn liabilty for fathrr\i dehtM^Diern 
against legal re present at ires of a denasnl debtor 
— Assets ] Where a suit is brought against the 
sons and legal represcutativtis of a deceased 
Hindu for debts contracUid by the latUsr, the 
Court ought to pass a decree., although the 
deceased debtor may have left noaHscts. Jiapaji 
r. Thiedhhaiy 8 Bora. A. C. i^45, followed. Lalli: 
17. Tbibucvan Motibaii. 

[l.L. H13 Bom. 653 


HINDU LAW-ENDOWMENT. Co! 

1. Creation of Endowment ... ... 3t)7 

2. Succession in Management ... :;B8 

3. Dismissal of Manager of Endowment 

4. Alienation of Endowed Property ... 401 


See Hindu Law— iNHEiiiTANeK— H eli- 
oious Pebsonb— Muuunts, 

[I. L. R. 9 All. 1 

(1) CREATION OP ENDOWMENT. 

? charity -- Trust — Public charitable or 
trust — Offerings made to an idol — Liabi- 
lUy of persons in posseswn of an idol's property — 
AecouniJ} A trust for a Hindu idol and temple is 
to be regarded in India u one created for public 
.cbaiilaUe pntpooea *' within the meaning ot 0 « 


HINDU LAW-ENDOWMENT-HJiHiffiHieA 
(1) CREATION OF ENDOWMKNT-<»a<»Iidtf»if. 

639 of the Code of Civil Proc4)dure (Act X of 1377). 
The Hindu law recoguisos not only corporate 
bodies with rights of property vesUnl in the corpora- 
tion apart from individual members, bat also 
the juridical persons or subjects called foundations. 

A Hindu who wishc-s to establish a religious or 
charitable iustitutiou may, accordiug to his law, 
express hi%piirposo and endow it, and the ruler 
will give effect to the bounty, or at least protect 
it. A trust i.s not required for this purpose as it 
is by English law. Those who take charge of 
gifts made to a religious or charitable institution 
—whether such gihs consist of cash, jewels, or 
laud — incur thereby a responsibility for their duo 
n]q>iication to the pur|>oses of the institution. 
They are answerable as trustees would bo, oveu 
though they have not consciously accepted a 
trust ; and a remedy may be sought against them 
for mala<lmiuistratiou by a suit open to any 
one inlorestcd as under the Homan system in a 
like case by means of n popnlaris aetio. ManO- 
iiAH Ganksii Tambekab V Lakhmiuam OoviND- 

ItAM. 

ll,L. R12Bom. 247 

2 ‘—(lift to Hindu temple— Trust .] The defend- 
ants m:vlc a gift of land to a Hindu t<5mp)e for 
the purpose of defraying tint expenses appertaining 
to the idol. The Uouplo was built and the gift 
made in 1870. The defendants obtained from the 
I Hevenuo authorites mutation of names in too 
idol’s favour and an acknowledgment of the 
]M‘rHon whom th'\v nominated as agent or manager: 
Held by the Full Bench that the gift made by the 
defendants con.stiluted a trust ft^r the pnrjmso of 
tin* t<miple. Per Ei)i;ic, C. and TvKUKLb, J.— 
’J’hat tint dofendanU bitforc the Court did not 
constituW themselvits irusUtea in any sense. 
Bauhubau Dial e. Kesiio 1Uma]^u.i Dah, 

[I, L. R. 10 All 18 

(2) SUCCESSION IN MANAGEMENT. 

Q.~Siierrsslo7t tooffiec and, property of deceased 
wohvnt^Pnstom of institution.] In determining 
the right of succession to the property loft by the 
dceeafced hcail of a rtdigious institution, tho only 
law tc» be observed is to be found in custom and 
practice, which must l>e provwl by eviden«3©. On 
the death of amohunt the right to succowl to hia 
landed and other property was contested betwooii 
two goshaitis; /A /r/, that the claimatil in order 
to succeed must prove the custom of the math 
entitling him to recover the olUeo and the property 
appertaining to it. The evidence showed the 
custom to Im that the title to succeed to the oflioe 
and property was depend<;nt on the suecoator’t 
having been tho ehcU approved hud nominated 
as such by tho late mohunt aud also after thn death 
of the latter installed or confirmed an mohunt by the 
other gosbains of the sect : Held, that a olaimapt 
who failed to prove bis installation or oonffrma- 
tion was not entitled to a decree for the office and 
property agaioat a person alleging himicU to have 
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HINDU LAW-ENDOW][ENT-«o»tin»«<;. 

. (2) SUCCESSION IN MANAQEMENT-contif. 

been a eMa who, whether with or without title, 
WM in poBienion. Gknda Pubi v. Chatab Puici. 

[I. L. R. 9A11. 1 
fti. R, 13 I. A. 100 

hixtltution — SuvcvHgion m 
om hounei and amony aHcvtirg^ This was a suit 
brought in 18HI by the heiul of an adhinam for 
deolaratioDH t)iat a math wan subject to his con* 
trol ; that ho was entitled to appoint a manager; 
that the present head of the math was not duly 
appointed and his nomination by his prede- 
cessor was invalid ; and for delivery of posses- 
sion of the moveable and immoveable properties 
of the math to a noraineo of the plaintitf. 
The claim extended also to religious establish- 
monts at Benares and elsewhere connected with 
the math. The math was founded by a mem- 
ber of the adhinam. Many previous heads of 
the math had agreed to bo “slaves’* of the 
head of the ivlhinam, but for over (>0 years the 
head of the adhinam had exercised no manage- 
ment over the endowments belonging to the 
math ; and in a suit (oompromised) of the year 
1854 the presout pretentions of the head of the 
adhinam hod been denied ht tofo. The defend- 
ant had succeeded in 1880 to the management of 
the math under the will of his predocossor, dated 
the same year, and w(vs not a disciple of the 
adhinam: .//r/rf, (1) that tbe math was affiliated 
to the ailhinam, but the head of the adhinam 
is nut entitled to appoint to the office of 
head of the math and was uotoutitlcd to an order 
for delivery of the property of the math to 
himself or to his appointee ; (2) that on the evi- 
dence as to the usage in the establishments in 
question, the head of the math was entitled to ap- 
point his successor, but his election was limited to 
members of tbu adhinam ; and the head of the 
adhinam was entitled to enforce this rule though 
he was bound to invest a disciple properly nominat- 
ed by the head of the math ; (:{) that the defend- 
ant not being a disciple of the adhinam. his ap- 
pointment was invalid and the head of the adhi- 
nam was entitled to see that a competent member 
of the adhinam was apimiiiteil iu his stead. 
GtYANi Sambandha Pamoaba Sannadhi r. 
Kamoasaui Taubiran. 

[I. L. R. 10 Mad. 375 

5 , — ComtrHotian of will — Right of gfwhaiUh ip of 
a family doh^ghoba Hader a will,] A testator, 
who died leaving widows and a daughter, and also 
three surviving brothers, bequeathed all the re- 
sidue, after oortain legacies, of his acquired es* 
tate to maintain the worship of a family deity, 
appointing his three brothers and his eldest 
widow to be ehebaits. and providing that ** the 
family of us five brothers shall be supported 
from the|>mad, offeriugs to the deity.** One 
or other of the brothers then for some years 
ged the oatoto os aheboit, and the sonriTOC 


HINDU LAW— ENDOWMENT-.c<»«f/»iwd. 

(2) SUCCESSION IN MANAGEMENT-^eneZd, 

of them was succeeded by his son, one of the de- 
fendants in the present suit, which was brought 
by the testator’s only daughter as heiress to his 
estate claiming that the Court should determine 
those provisions which were valid and lawfal, 
and those which were invalid and illegal.** She 
claimed possession and an account, and also to 
be the shobait : Ifrld that the plaintiff’s claim 
to a preferential title to this office depended on 
a sentence in the will constituting, as construed 
by the Courts below, to be sbebait the senior in 
ago of the heirs of the original shebaits, the de- 
fendant now holding the office coming within 
this provision according to tbe judgments of both 
Courts. As to this no reason had been shown in 
appeal for a different conclusion. Kamini Dbbi 
r. Ahutokh MUKBiiJi. Asutosh Mukebji tJ. 
Kamini Dkbi. 

[I. L. R. 16 Oalo. 103 
FL. R. 16 LA. 160 

Q.^lfcirg of f on Title hy Primogeniture.] 
According to Hindu law, when the worship of a 
Thakoor has been founded the shebaitship is held 
to be vested iu the heirs of the founder in default 
of evidence that he has disposod of it otherwise, 
or that there bus been some usage, course of deal- 
ing or circumstances to show a different mode 
of devolution: Jfeld in this case that tbe plaintiff 
as representative by primogeniture of the founder 
of the Ballav Acharjee community was entit- 
led, iu preference to a cadet of the same family, 
to the shebaitship of a certain consecrated pic- 
ture or idol, and as incident thereto, to the things 
which have been offered to the idol. It appearing 
that a temple had been granted to the idol on 
condition that tbe clefendaut should be shebait : 
Hold that the plaintiff could not recover posses- 
sion of such temple, though it bad been in part 
created after the grant by the subscription of the 
worshippers, no evidence having been given that 
the Bubseribers did not know of the condition, or 
had paid their money with any reference to the 
question of sbebaitship. Gossamer Sbbe Geesd- 
UARBEJEE t\ Human Lalljee Gossameb. 

[L, R. 16 I. A 137 
[I. L. B. 17 Oalo. 3 

(.1) DISMISSAL OF MANAGES OF 
ENDOWMENT. 

7 , — Tntgtee of property dedicated to idal^PrU 
miHfeniture-^Tekait Maharaj, office of-^DepoHtion 
from ofiee by Sovereign Prince— Effect of order if 
de^umtion.] By the custom of primogeniture 
taming in his family, the plaintiff sucMeded to the 
office of Tekait Haharaj, and came into poeeeeeioii 
of all the property dedicated to the family idol of 
Shri Nathji. He resided at Nathdwar within the 
territories of the Rana of Udepor in Mewar. Part 
of the dedicated property was at Poona. Hie flmt 
four defendants managed this portion of tiie pro* 
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(3) DISMISSAL OP MANAGEB OP 
£NDOWMENT-<*«»cZTw;<^<f. 

perty for the plaintiff. They collected the rents and 
transmitted ^em to him from time to time. In 
1876 the Rana deposed the plaintiff for allcfired 
miscondnct, deported him from his territories, 
and proclaimed the plaintiff's son (defendant No. 
6) as Tekait Maharaj. The defendant having: 
refused to pay over the rents and to deliver the 
Poona property to the plaintiff, the plaintiff 
brought the present suit to recover possession. 
The plaintiff's son was made a co-defeudant on 
his own application. The defendants denied the 
plaintiff's right to the property tm the ground 
that he had been deposed and banishcHi by the 
Eana, and the fifth defendant (the plaintiff’s son) 
claimed to be Tekait Maharaj. and as such to be 
entitled to all the Devasthan property. The lower 
Court made a decree in favour of the idaintiff. 
On appeal by the defendants to the High Court : 
Hdd^ that the plaintiff was entitle<i to the pro- 
perty in dispute. The order of the liana could 
not be regarded as a foreign judgment between 
the parties. That order, whatever its effect might 
be within the territories of the liana, could not 
affect the property situated in Poona beyond his 
jurisdiction. It had desceuded to the plaintiff 
on the death of his father in virtue of the cus- 
tom of primogeniture obtaining in his family. 
Whether he took it as owner or ns trustee for the 
idol and shrine was immaterial, for in either ease 
he had a right to possession. If he took it as 
owner be h^ not in law lost his right as such in 
consequence of the Rana’s act. If h(3 held merely 
as a trustee he had not yet been removed f rom his 
office by any competent tribunal. Nanabuai r. 
Shbiman Qoswami Girdhauiji. 

[I. L. R. 12 Bom. 331 


(4) ALIENATION OP ENDOWED PROPERTY. 

8 . — Charitahlr Endowmrnt — Tnint property »o1d 
in execution-^ Right if of hfiirs of the creator of t/ir 
trust against execution ptn'eliasrr,^ A trust-deed 
of certain property executed by a member of a 
Hindn family provided that neither he nor his 
heirs should incumber or alienate it. but that in 
case of necessity his heirs might maintain them- 
selves ont of the income while administering the 
trusts of a certain charity. The provisions of the 
trust were not proved to have been observed by 
the settlor or his family, and the soctlor on one 
occasion disclaimed the trust. The trust property 
was attached and sold in execution of personal 
decrees passed against the settlor and another 
inember of his family. The widow of the latter, 
after t^e death of the setlor, sned to recover the 
land from the exeention purchaser as heir to the 
settlor : Held, the plaintiff was not enUtled to 
recover the land. Rujm Jagshet v. Krisknaji 
Oatind. (I L. R. 9 Bom. 169), distinguished. 
fiUFPAMMAL r. The Collector or Taejobe. 

a L*E. Had. 387 


DWELUNO 

HOUSE. 

1. — f^o^jmeecNers tridom^Right of eo^pareencr^i 

TTidoto to lire in the diorlltngdiouse’^ Disagreement 
between widows^ no ground for the eiu'etion of 
either Under tl^o ^^neral rule of Hindu law 
prevailing in the Bombay Presidency, a o(»*par* 
ceiier's widow is, iit the absence of any s|)ecial 
circumstances, entitled to reside in the family 
dwoUing-luMise. The plaintiff txi rettovor 

j portstjssion of a portion of the family dwelling- 
i house in the actual possession aud enjoyment of 
I the defendant, who was the childlcHs widow of 
his iindividotl brother. The plaintiff had offered 
her a residoiicc in another houses on condition of 
lier vacating the part of the house in dispiitts. 
Pending the suit the plaintiff diet!, and was sub* 
sc<juently represented by his widow. Botii the 
lower Courts awaitled the plaintiff’s claim, on the 
ground of disputes bctwctni t/hc two widows and 
also on the ground of the inoonvonicnoe and 
tinhealtbiness of tbc part of the bouse in the 
I defendant's possc'^sion 'J'he jdaiiitiff had not 
I Btiggeskid these points in his plaint, nor had the 
I defeinl.ant complained of the uiihenlthineHs of the 
I premise.^. Oii appenl by the defendant to the 
i High (’onrt : Ifrld, reversing the decrees of the 
lower Courts, that the (bTendant had a r>ght, ns n 
co-parcener's widow, to live in the family house, 
au(i that therf< were no speeia* circumstances ex- 
empting the case from the general rule of Hindu 
law—the ine.re Ivuii of disputes existing between 
the defendant and the plaintiff's widow not justi- 
fying the eviction cf the defendant. Bai Dev- 
KOUK r. Sanmukhuam. 

[I. L. R. 13 Bom. 101 

2. — Right of a widow to reside in the family 
dirctl iftg~housi‘ — $K(Je of dwelt tog-house in tireeu- 
tion of a deertc ohtainrd against the managing 
tut mhers of family ou a debt inearred for family 
pur poses.'] A liouse, being ancestral property 

j of a Hindu family, was sold in exeouti<m of a 
j dw;ro.o by which the decree-amount was con- 
! Htituted a charge on such proficrty. The debt 
j sued on ha/1 been incurred for the benefit of 
! the family by the cr)parccncr8 for the time be- 
i ing. but since the death of such co- parceners^ 

I father : llrldy the widow of the latter, who resid- 
. cd in the said house during her husband's lifetime 
I was not entitled as against a purchaser for value 
i in good faith under such decree (but with notice 
I that sho resided and during her husband’s life 
j had resided in that house, and still claimed to 
I reside there) to continue to reside for life in suoh 
j portion of the house sold as she resided in subse- 
; quent to her husband’s death— Venkatammal v. 

, Jndyappa (I L. R. 6 Mad. IBO), dittinguifhod. 

I Bamanadan r. BaNGAUMaL. 

I {I. L.B. 12 Kad. 360 

j HINDU LJlW-OIFT- M. 

1 ]. Requisites for gift 40E 

I 2. Power to make and accept gifts ... 403 

3. Cosstruction of gifts by will or deed ... 404 
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HINDU hkW-^lFT-^-^fontiitued, 

(1) fiBQUISITES FOR GIFT. 

1. ^Delivery of poBMetfion-^Tranttfer af Pro^ 
pf<rty Aet^ t* Immoveable and moveable pro- 
petty.'] AMuming that delivery of possession was 
essential under the Hindu law ^ complete a gift 
of immoveable property, that law has been abro- 
gated by a. 123 of the Transfer of Property Act. 
The first para, of that section means that a gift 
of immoveable property can be effeeited by the 
execution of a registered instrument only, nothing 
more being necessary. Semblc: The same is 
the case under that section with regard to move- 
able property, provided that a registered deed 
(and not the alternative mode of delivery) be 
adopted as the mode of transfer. Duakmooas 
Das V . Nistaiuni Dasi, 

(1. L. R. 14 Calo. 446 

(2) POWER TO MAKE AND ACCEPT GIFTS. 

2. — Gift of aneeHtral property hy father to 
Mi ranger — Su/t by minor non to recover^] Where 
u Hindu made a gift of certain laud, which he 
had purchased with the income of anoestral pro- 
perty, and a suit was brought to recover the land 
on behalf of his minor son, who was born seven 
Tnontbs after the date of the gift : Jfehl that 
the gift was invalid as against the plaintiff and 
that he was entitled to recover tbo laud from tho 
donee. Uama.sna r. Vknkata. 

[I. L. R. 11 Had. 246 

3 . — Jliodu family — Mai ntena are --Gift to 
iridow by member of joint Jlindn family — ('on- 
Mtimetiim — Gi^. prexumed to he of life-eatate out y.] 
Disputes having arisen between the sole surviving 
ramnborsof a joint Hindu family and his brother’s 
widow, an amicable arrangement was come to, 
and certain deeds wore executed by both parties, 
under which the widow was placed in possession 
of a certain house On tho j»art of the brothor- 
in-luw it was recited that, with a view to per- 
manently settling the matterH in dispute, ho had 
received in ciwh from tho widow tho value of his 
share in the bouse, that she had been put in pos- 
seetdoo of the house and was in solo proprietary 
|K>ssc)esiQu thereof ; and that he had no eouneu- 
tion whatever with it. Subsequently, the widow 
executed a deod-of-gift purportiug to convey to 
the donee an absolute proprietary title to the 
house. After her death, the brother-in-law 
brought a suit against tho donee to recover pos- 
session of the house, on the ground that the deed- 
of-gift could not ooiivey to him more than the 
Hfe-inberest of the widow donor: Held that the 
deod-of-gift must be construed with reference to 
the ntture of the general rights of the donor at 
the time of execution, as a Hindu widow in a 
joint Hindu family, entitled only to maintenance. 
Jlahutty Dotme&y. Shibeh under AfuUiek. 6 Moore’s 
I. A. 1 and Pimmath Mnlu^rji v. Oopal Churn 
Muketjl, 8 0. L. R. 67^ referred to : Held also, hav- 
ing regard to the rules of the Hindu law regard- 
ing tbo posseasion by widows of joint family 
property in Ucu of maintenance, and to the 


HINDU LAW— GIFT— 

(2) POWER TO MAKE AND ACCEPT 
GIFTS— concluded, 

experience of the Courts in connection with such 
matters, that it was for the donee to establish 
clearly and specifically that the donor, at the time 
when she executed the deed-of-gift, had any such 
absolute right of ownership as would entiUe her 
to alienate the property for any interest beyond 
a life-estate : Held further, that there was noth* 
ing in the deeds under which the donor obtained 
possession of the property, which placed beyond 
doubt the intention of the parties that she should 
be entitled to the absolute ownership of the pro- 
per y ; and that her estate therefore could at best 
be regarded as a life-estate, and tho deed-of-gift 
os binding upon the plaintiff during her lifetime, 
but not further. Gampat Rao v. Bam Ghan- 

1)BA, 

[I. L. R. 11 All. 296 

(3) CONSTRUCTION OF GIFTS BY WILL OR 

DEED. 

4 . — Conatmctlon of tettlement — SficeesHve inte- 
remtH — Contingent gift to a clag* — Member of th^. 
elagg in exigtenee on failure of prior interegt—Rule 
in the Tagore cage,] A hirar executed to the 
father of iS a minor grandson of the executant, 
after reciting that the executant had appointed S 
to perpetuate his family and had banded over 
certain property to the father, provided that tho 
property should be delivered to >8 on his attaining 
majority and proceeded as follows :— *‘If the said 
«S shall have descendants, neither your male de- 
scendants nor any one else shall have any interest 
in any of the property herein -mentionea. If the 
said S happen to be without descendants, the 
male offspring of my daughter, JT, your wife, shall 
enjoy the property equally, but no others shall 
have any interest therein; such is the swatantra 
Av/mr executed with my free will and pleasure.'* 
S attained his majority, but died without issue. 
Ui» elder brother sued for possession of the pro- 
perty under tho above clause : Held^ that since 
the plaintiff was a person capable of taking sub- 
ject to tho life-interest, at the time when the gift 
was made, ho was entitled to snooeed. Stmhle : 
If the gift to the plaintiff had failed the property 
would have reverted to the heirs of the settlor 
on S'g death without issue. Ram Lall*Seti v. 
Rant Loll Sett I. L. R., 12 Calc. 663, followed. 
Manjamma r, Padmaiyabuayta. 

[I. L. R. 12 Mad. 893 

6.— Gift to a clagg — Vestod and contingent inte» 
A will, made by a Hindu, contained Uie fol- 
lowing clause : **I bequeath to my elder daughter 
Rs. 25,000, subject to the condition that she shall 
invest the same in lands . . shall enjoy the pro- 
duce . . and shall transmit the corpng intact to her 
male descendants.*’ Within a month after the 
testator's death his eldest daughter was delivsred 
of a son, who died in a few months* She died 
subsequently, leaving the plaintiff her husband 
but no male issne her sorviving. The plaintiff 
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HINDU LAW-GlFT-e<»ii02«^. 

(3) CONSTRUCTION OP GIFTS BY WILL OB 

imed M heir of his son to recover the amoant of 
the above bequest : Ifeld, that as the daofifhter’a 
son never acquired a vested interest in be- 
quest, the plaintiffs suit must be dismissedL Sri- 
NlVaSA V. OAKDAYUDAPaNI. 

[I. L. H. 12 Mad. 411 

Q^’-^Inheritaiice in a tillage eoninmnitg in Oudh 
— Wajih-ul-arz modifying tho JJitnltxhara hint — 
Hindu widow'i power of alienation — (Operation of 
gift by her to two donren, one of whom eonld not 
take.] A clause in the wajib-ul-arz of n villsjfc 
in Oudh authorized any co-parcener not haviujj 
male issue, or his widow, to make a gift of his 
share in the village to a daughter, or a daughter’s 
son ; the intention apparent from this, and from 
a further provision as to the descendants of a 
sharer’s daughter being to modify the law other- 
wise prevailing, r/r., the Mitakshara, and authorize 
the introduction of a daughter, or her son, and 
their descendants male or female, in priority to 
brothers or nephews of the sharer ; //eld, that 
such introduction was authorized, and that the 
inheritance, where the w idow had made a gift of 
it in favour of a daughter, was transmitted to the 
daughter’s daughter, the gift being of more than 
the donor would have taken ns a widow. The 
gift was to the daughter and to her husband joint- 
ly : f/eld, that the gift being invalid as to the 
husband, the daughter took the whole estate given 
on the general principle of gifts to two persons 
jointly, where they failed ns to one of them, 
operating entirely for the benefit of the other 
who could take, declared in /lumphrey v. Taylcar 
(Ambler, 1.‘18) which, not depending on any 
)>eculiarity of English law', W'os applicable here. 
Nandi Sinuu v. Sita Kam. 

[1. L. R. 16 Calc. 677 
[L. R. 16 I. A. 44 

HINDU LAW-^GUARDIAN. 

See Hindu Law— Marriage— Right to 
Give in marriage and Consent 

ri. L. R. 12 Bom. 480 

1. — Bight of Guardianxhip — Bight of father to 
gite hie daughter in marriage — Condvei of father 
forfeiting euoh ri/jht — Snit by a father to redrain 
hie /rife from yiriug their danghter in marriage 
wUhont hu co/ine/it.'] The plaintiff and B the 
second defendant, were husband and wife belong- 
ing to the Prabhn caste, and lived together in the 
honse of the first defendant, who was R'x father, 
until the year 1880. In 1877 a daughter hod 
been bom to them. In 1880 the plaintiff was con- 
victed of theft, and sentenced to two years’ im- 
prisoament. At the and of his term of imprison- 
ment be did not retnm to live with his father-in- 
law, but went to reside in bis own father’s bouse, 
in IfiBI be mnostod his wife B to join him 


HINDU LAW-^QUARDIAN^-faiielaM 

with their daughter. B refused, and she and S 
continued to live in the house of the first defen^ 
dant, her father. The plaintiff then married a 
second wife. 1 n November, 1 88r>, <V having attain* 
ed nine years of age— an age at which it is otts* 
tomary for Prabitus to seek husbands for their 
daughters— demanded his daughter from the de* 
fendants, who however refused to deliver the 
girl to tl^e plaintiff. In May, 1886, the plaintiff 
filed this suit against the defendants, complain- 
ing that they were about to have his daughter S 
married to her cousin without his (the plninUff's) 
consent. He prayed that he might bo declared en- 
titled to ibe custody of his daughter, and for an 
injunction against her marriage without his con- 
sent. On filing this suit he obtfiiiiod a rule nhi 
for an injunction against the defendants : I/eldf 
that, pending the hearing of this suit, he was eu- 
title<l to the injunction asked for. Nanarhai 
Oanpatrav Diiairyavan V , Janardhan Vasu- 

DEV. 

fl. L. R. 12 Bom. no 

2. — /light to guardianship of J/indu 
(irant of eertifeate of admiuixtratio/i under Aet 
JV'// of 1868.) The relations of lier deceased hus- 
band are entitled to lx* the guardians of a Hindu 
w'idow in prcfereiuic to htir paternal relations. A 
certificatcM)f administration, under Act XL of 1858. 
w'a.s therefore grnnUd t ;0 one of the former in pre- 
ference to the latter. KtlUDlHAM MooKUKJEE i\ 
Bonw'ARJ Lal Uoy. 

[1. L. R. 16 Oalo. 684 
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See Evidence Act, h. 108. 

[1 I.. K. 11 Bob. 483 
See HlliDD LAW— CD8TOM— AOOmOH. 

!! L-K. 12 1Iad,ai4 
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HINDU LAW-INHEBITANOB-. 

See Hikdu i-aw-Paktitios— Shabbs 
ON Paetition—Mother. 

[I L. R. 16 Calc. 202 

See Hindu Law— f resumption of 

Death. 

[I. L. R. 11 Bom. 433 

(^AUTHORITIES ON LAW OF INHEfllTANCE. 

1, — Comment arks and Text Honks — Mifaksharn — 
Maiiukha~~-(hag(‘,'\ The corameiitaries andtext- 
booKK embrnly, ia matiy iuBtanct^n, tbo ruloR form- 
«d and enforocMl by cuHtom. but cuHtom. even ou 
Hindu principloR.may aud must have power with- 
out their aid. l*hey do not jfovern the ufiujje of 
the country, Have by a reflex jjroceBs ; it is tlie 
usage which adoptfl them, and they are law only 
because of this adoption, in the Hense and within 
limits according to which their rules are accepted. 
Not merely the reception, but the exact extent of 
the reception, of any law bo(»k is governed by 
usage. In the Maratha country the Mitakshara 
is the principal authority upon Hindu law; but in 
doubtful coses it may properly be construed by 
the light of the Mnyukha, tho usage of the (!orntry 
having adopted tho latter as well as the former. 
'J'his course was followed in Vinayah A^Mn^ 
drav V. Lukshmihal 1 Horn, IIH, where a different 
construction of the Mitakshara was allowed to pre- 
vail in Bombay from that which had beeti a«lopted 
for Bengal. Bhagibthibai r. Kaiinujiuav. 

[I. L, R. 11 Bom. 286 

(2) LAW GOVERNING PARTICULAR CASES. 

2. — Vsaytnf the Cnnntry.’] No statute law exists 
regulating the devolution of jiroperty amongst 
Hindus. The law therefore to be applied in cases 
of inheritance is the usagoof the country in which | 
the suit arises : see Bombay Reg. II of 1827, j 
a. 26. The commentaries and text books embody, in ■ 
many instances tho rules, formed aud enforced by , 
custom, but custom, even on Hindu principles, may ! 
and must have power without their aid. They do i 
not govern the usage of the country, save by a I 
reflex process ; it is the usage which adopts them, ! 
and they are law only because of this adoption ’ 
in the sense and within the limits according to 
which their rules arc accepted. Not merely the 
reception, but of tho exact extent of the reception, 
of any law book is governed by usage. Bha- 
gibthibai t. Kahnujirav. 

{!« L. R. 11 Bom. 286 

(3) SPECIAL LAWS. 

(a) Nambudris. 

gvtf ruing Namhitdri Jfrahmant,’] Nam- 
budri Brahmans are governed by Hindu law, as 
modified by special customs adopted by them 
since their settlement in Malabar. Vabudbvan 
r. The Sbcretaby or State for India. 

n. L. R. 11 Mad. 157 


HINDU LAW-INHERITANOE-co»fiR!«,if. 

(4) GENERAL RULES. AS TO SUCCESSION. 

4 . — Spiritnal benefit rendered by heir,"] Per 
Mahmood, J.— There is no difference between the 
Mitakshara and the Bengal Schools of Hindu law 
regarding the principle that the right of inherit- 
ance is based on the spiritual benefit which the 
heir, by taking the estate, renders to the soul of 
the deceased proprietor. There is a difference 
between the two schools only on a matter of 
detail relating to questions of preference between 
various competing classes of heirs. Janki v. 
Nand Ram. 

[I. L. R. 11 All. 194 


(») SPECIAL HEIRS. 

{a) Males. 

b.— Affiliated son {Hint am)-^ Burden of proof] 
A. a Hindu, who had admittedly been taken si 
Hlnfam into the family of his father-in-law died 
leaving property which he bad acquired by virtue 
of Ins iltafnm marriage. He was succeeded by 
his son. who died without issue leaving only a 
sister surviving him. In a suit by the brother of 
A, who was the managing member of his family 
to recover the property from the sister of the last 
holder: /AVr/, that us an illatam can succeed to 
property in his natural family, his natural re- 
lativcis can succeed to his property, and as the 
paternal uncle is preferableas an heir to the sister 
the plaintiff was prima facie entitled to recover! 
notwithstanding the admission, and that it was 
for the defendant to establish any special oiroum* 
stances to rebut his claim. Ramakristna r. Sub- 
BAKKA. 


fl. L. R. 12 Mad. 442 


Q ^Brother Hdanyhter'H Hon^Dayahhagn School 
■—Umtt gmndsou of pn fern, tl grandfaihrrA A 
brother’s daughter’s son does not succeed in pre- 
ference ^ a great grandson of tho paternal grand- 
father of the deceased. IIuridas Bundopaduya 
l\ BaMA CUUllN CUATTOPADUYA. 

[I. L. R. 16 Oalo. 780 

7 Owsin^Bandhu-^Paternal great aunCs 
yrow/vrow.] According to tho Hindu Law of Suc- 
cession m force ia the Madras Presidency the 
pandson of a paternal great auut of the deceased 

PONSAM^I,^™ “* “ *“'*^*"- SnrHUKAMA ». 

[I. L. R. 12 Had. 166 

•V sfln--Oreat grandaugkters 
, A, the daughter of J inherited his 
property under Hindu law. A' had a son, who 
predeoeas^ her, leaving a son A": Held that Al 
being a handhu, was enUUed to the property 
of / on the death of .V in preferenoi tothi 
oanghterB of N. KsisuKArYA v, Picraxiia. 

[l.L.R.U]Ciid.28r 
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HINDU LAW-INH£RITANOE^o»fi/iHe><l. 

(6) SPECIAL 

(a) MALBS-^eoncltid^d. 

9. — Sister' n soti — 3JitaksfMra,'\ According to 
the Mitakshara, a sister's son, who is a bandhu and 
not a sapimda similar to a daughter's son. cannot 
inherit until the direct male line down to and 
including the last samonadahi^ /.r,, fourteen 
degrees of the direct male line, has been exhausted. 
Kooer Gnlah Sinfjh v. Itao An run St ugh. 10 
B. L. R. 1 ; Bhytili Ram Shtgh v. Jihgnh f'gur 
Singh, 13 Moore’s 1. A. 373 ; aud Lahshmunammal 
V. Tirurengada. 1. L. R. 5 Mad, ‘211, referred to. 
Nabaini kuAB r. Chandi Din. 

Li. L. li. 9 All. 467 

10. — T^ncle — Paternal nnele^ Hint am — Jlu rden 
of proof.'] y, a Hindu, who had admittedly been 
taken as illatam into the family of his father-in- 
law died, leaving property which he hod acijuired 
by virtue of his illafam marriage. He was suc- 
ceeded by hifl son, who died without issue, leaving 
only a sister surviving him In a suit by the 
brother of jV, who was the managing member 
of his family, to recover the property from the 
sister of the last holder: /feld, that us an tUatunt 
succeeds to property In his uatuinl family {Hula- 
rami v. Peru, I L. R. 0 Mad. 2(17), so his natural 
relatives can succeed to his property, and a 
paternal uncle being a preferable heir to a sister, 
the plaintiff was priuui facie entitled to retiover, 
notwithstanding the admission, and that it was 
for the defendant to establish any special cir- 
cumstances to rebut his claim. HAMAKia.sTN.i 
r. SUBBAKKA. 

[I. L. K. 12 Mad. 442 

(ft) Females, 

11 . — General Rules — Law of iaheritanee in Rom- 
hay Presidency — Pemale taktug absolute estate.] 
In Bombay, if not in other provinces in India, 
a female may take by inheritance, from a male, 
an absolute as opposed to a life-estate, and one 
excluding any interest of the next heir, as such, 
of the propositus. Bhagirthibai v. Kaiinu- 
JIRAV. 

[I. L. R. 11 Bom. 285 

Vl,-^Davgkter — Z/aw of inheritanee in Peesi- 
deney of Romhay — Daughter, interest oj, in 
R&mbay, in property inherited from her parents.^ 
Under the Hindu law as prevailing in the Presi- 
dency of Bombay, a daughter inheriting from a 
mother or a father takes an absolute estate ; which 
passes on her death to her own heirs, and not to 
those of the preceding owner. Buagibthibai 
r. Kahnujieav. 

[I. L. R. 11 Bom. 285 

‘in*Uiw — Mayuhha — Property 

to a woman, hy a stranger — Dcrolui ion of such 

property ^Daughter's daughters not entitled to 
ti^Son's widow preferred at gotraja sapinda.] 
By the law of i^eritanoe laid down in the 


HINDU LAW-lNHERlTANOK-eoafiawrf, 

(5) SPECIAL 

Mayukha a house given to a marrieil woman by 
a stranger to the family and her own earnings 
devolve on her death as if she had been a male. 
The daughter-in-law of the deceased owner suc- 
ceeds, therefore, in preference to the daughters 
of adoccuH<^ daughter. lUi Narmada v. Buag- 

WA.NTUAI. 

[I. L. R. 12 Bom, 505 

X4t.^Sisfer^Rule of inheritanee affected hy 
manner of life — M nearer prostitutes — Act XXI 
of 1850 1 A married Maravor woman deserted 
her husband and lived in adultery with another 
man. to whom she bore four children. Of those 
cliiidrou, the two daughters associated together 
leading the life of prostitutes, and the two sous 
separated themselves from their sisters and ob- 
servetl castti usage. The older daughter diexl 
leaving property in land : Jleld that the sister 
HU(M‘(*eded to tin* ileceased in preference to the 
brother Sivasangu r. Minal 

[I. L. R. 12 Mod. 277 

Xb.-^Step^mnthrr-^Sfep mother preferable to 
! widow of half-brother.] As between the widows 
of specified heirs wiie txrn gotraja sapindas, the 
step-mother, being the widow of the father who 
is higher on tliu list than the half-brother, is 
preferable to the widow of the half-brother, 
ItAKHMAllAl V. TI’KARAM. 

[I. L. R 11 Bom. 47 

10. — Widow-— Rent her' s widow— Siirrivorsh ip — 
Reunres School of Late ] According to the law 
and usage of the JlenareM School of Hindu Law, 
a brother's widow' has uojdace in the line of heirs ; 

1 nor is she entitled to succeed by right i f survi* 

' vorsbip. Rhuganee Da ice v. GopalJee^X B. D. A. 
N. W. V. (1862;, 30G, not followed ; Ananda 
Ribee y Now nit Lai, X. L. R. 9 Calc. 316, fol- 
lowed in principle. JogdaMBA Koek r. BecRU- 
TARY OF State for India. 

[I L. R. 16 Oalo. 367 

(6) ILLEGITIMATE CHILDREN. 

X7.— Rights of an illegitimate son of a S 

Position of legitimate, adoptive, and illeg 
sons a nd daughters sons compared. ] A , the son of 
a deceasefl zeiniudur. sued R and (\ his widow and 
brother, for possession of the zemiodarJ, which 
was impartible. A was found to be an illegiti* 

, mate son of the late zemindar : Held that he 
j could not exclude bis father's coparcener or widow 
from succession to the impartible zemindari— 
Krishmyyan v. Huttusami, I, L. R. 7 Mad. 407^ 
aud Kulanthai Natchear v. Jlamamani (imre- 
ported), in which it was ruled that a widow's 
claim to inherit would exclude that of an ille* 
giiimate son, approved and followed. iSkdu y. 
Raiui, 1. L. R. 4Bom. 37, and Jogendro Bhmpati f. 
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HINDU LAW-.INHBRlTANC3E-fr»»/in»frf. 

( 0 ) ILLBGITIMATB CHILDIlBN-ro»^*Zwrf^rf. 

Nittyanundnuin Singh, I. L. R. 11 Calc. 702, 
distiogmalied. PabtATHI v. Thircmalai. 

[I. L«H. 10 Mad. 334 

J>eterminatifln of oagfe^Children of mixed 
marriaq^g — Status of son of Kehatriya hy Sudra 
woman^ Although the illegitimate children 
of members of the regenerate claenes are exclud- 
ed from inheritance by the Mitakshara, the 
absence of legal marriage is no bar to the deter- 
mination of their caste with reference to the law 
applied to Anulomujae (children born of mixed 
marriagm). The illegitimate eon of a Kshatriya 
by a Sudra woman is not a Sudra but of a higher 
caste called Ugra. Buindavana r. Radhamani. 

[I. L. R. 12 Mad. 72 

(7) IMPARTIBLE PROPERTY. 

19.— right ot hirth — Itight of eoparoe- 
nat'y^Cugfow,] There is no such coparcenary in 
an cstat(^ impartible by custom, as, under the law 
of the Mitakshura governing the descent ol or- 
dinary property, attaches to a son on his birth. 
The son’s right at birth, under the Mitakshura, 
is so connectoil with the right to share in, and 
to obtain partition of the estate, that it does not 
exist independently of the latter right. Sartaj 
Kuari r. Orobaj Kuaki. 

[I. L. R. 10 All. 272 
[L. R. 16 I. A. 61 

(8) RELIGIOUS PERSONS. 

7,0. GnruH^O osar i — Sueroxttiou to the ogfate of 
a Ooxari in the Dokkan — A (iogavi'x right to uomiH^ 
atr hU MHoeoggor by a xorUton itMfninient^ A gum 
in theDekkau has a right to nominate his suooossor 
from amongst his ohrlax (disciples) by a written 
declaration. Tuimoakpuri Guru Sitalpuri r. 
Gamqabai. 

[I. L. S. 11 Bom. 614 

21. — Mohunt — SHoeeggiontothooffioo and px'operty 
of a deera»ed A/ohnuf ^ Cugf oni of the math or inxti- 
In determining the right of succession 
to the property left by the dtKScaaod head of a 
religious institution, the only law to be observed 
is to be found in custom and practice, which must 
be proved by evidence. Ou the death of a Mohunt 
the right to snooeedtohis landed and other property 
waa contested between two goehaing: Held that 
the claimant, in order to succeed, must prove the 
enstom of the math entitling him to recover the 
oMoe and the property appertaining to it. The 
evidetnoe showed the oustom to be that the title 
to soooeed to the office and property was depend- 
ent on the snooessor's having been the chela, 
approved and nominated as such by the late 
Mohunt, and also, after the death of the latter, 
installed or oonftrmed as MohutU by the other 
goghtUm of the sect : Utdd that a elaimant who 
failed to prove his inslsdlation or oonfirasatioo, 
was not entitled to a deonee fee the offioe «id i«o- 


HINDU LAW-INHERITANOB-coacIfwW. 
(8) RELIGIOUS PERSONS-cowcI?/<fr<f. 

perty against a person alleging himself to have 
been a chela, who, whether with or without tiGe, 
was in possession. Genda Fubi v. Chatab Fubi. 

[I. L. R. 9 AIL 1 
[L. R. 13 I. A. 100 

(9) DIVESTING OP, EXCLUSION PROM, AND 
FORFEITURE OF INHERITANCE. 

{a) Outcasts. 

22 . — Act XXI of ]$i>0^Snit by Jargon born a 
Muhammadan ax rrvrrxioner in a Hindu family^ 
Act XXI of 1850 does not apply only to a person 
who has himself or herself renounced his or her 
religion or been excluded from caste. The latter 
part of B. I protects any person from having 
any right of inheritance affected by reason of any 
person having renounced his religion or having 
been excluded from caste. This applies to a case 
where a person born a Muhammadan, his father 
having renounced the Hindu religion, claims by 
right of inheritance under the Hindu law a share 
in his father’s family. Rhagwant Sing v. Kallit. 

(1. L. R. 11 All. 100 

HINDU LAW- JOINT FAMILY. Col. 

] . Presumption and onus of proof as to 

joint family— 412 

(rt) Generally ... ... 412 

{h) Evidence of separation ... 41. 'I 

2. Nature of and interest in property — 414 

{a) Ancestral property ... 414 

(ft) Acquired property ... 410 

3. Nature of joint family ... ... 417 

4. Powers of alienation by members— 417 

{a) Manager ... ... 417 

(ft) Father ... ... 417 

(<0 Other members ... ... 4 ig 

5. Sale of joint family property in 

execution of decree, and rights of 

purohosers ... ... ... 4ig 

iSfr Guardian— Duties and Powers of 
Guardians. 

[I. L. R. 13 Bom. 61 

(1) PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY. 

(rt) Generally. 

1.— J nresfral property ~ Burden of proof where 

by will leaves property to another which is after- 
wards alleged to be anoeetral by members of the 
testator's family, the burden of proving it to be 
ancestral rests on the plaintiffs. There is no 
presnmpticm of Hindu law as to its eharaeter. 
Nanabhai Ganfatray Dhairyayah r. Acbbat- 
bai. 

tl Xi.R.12BcnAl22 
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HINDU LAW-^OINT FAMILT-nmf/W. 

(1) PRESUMPTION AND ONUS OF PROOF 
AS TO JOINT FAMILY-rr»«f«»w^(/. 

(a) Oenkrally 

^,'-^Endt‘nce — Person elahniug a xha it, Onvsof 
proof as to — Prcsvmptfon as to property of mrmhrr 
of joint fam Uu ] The plaintiff ns a joint member 
of the defendant’s family sued to set aside a 
release obtained from him by the defendant and 
for partition, tfcc. The plaintiff was the son of 
one Ij and the defendant was the plaintiffs 
nephew and grandson of X, bcin^ tlio son of T 
an elder brother of the plaintiff. The plain- 
tiff alleged that L and his brother J were joint 
and had carried on a family business : that J died 
childless, and that on L 's death in 1808 the 
whole family property passed into the hands of 7', 
his eldest sou, on whose death it came into the 
possession of the defendant as eldest male momber 
of the family although belonging to a younger 
generation than the plaintiff. The defendant 
denied that any part of the [troperty in his hands 
was ancestral property. He allegeci that the pro- 
perty of X was self-acquired, and that X had, 
by his will, devised the whole of his property, 
except Bs. 25.(MKJ, to his son 7' (the defendant's 
father), on whose death it had come to the defeml- 
ant : /fold that there >vas no evidence to prove 
that the property left by X at his death w'as joint 
property. It might bo that X was joint with his 
brother*/, but it did not follow that they p(>ssessed 
joint property. Although presumably every Hindu 
family is joint in food, worship and estate, there 
is no presumption that every family possesses 
property. Unless there is an admitted nucleus 
of family property, the onus of proof of the ex- 
istence of joint property lies on the claimant. 
The plaintiff alleging that there was joint property 
was bound to make out his case, which ho hud 
failed to do. Toolseydas Ludha v. Pukmji 
Tricumdas. 

1.1. L. &. 13 Bom. 61 

(h) Evidence op Separation. 

Q,--~PeJinemrnt of shares in atuTStrnl properttf.'] 
A four-anna ancestral share in a zemindar! village 
was owned by two brothers, in which the share of 
// son of one of the brothers was one-half, the 
remaining half being the share of the plaintiffs 
the descendants of the other brother. In the 
village records there had been a deffnement of 
shares followed by entries of separate interests in 
the Revenue records and since 1204 Fasli the two 
plaintiffs had each been recorded as the owner 
of a one-anna share and II of a two-anna share 
thereof. The entire fou r-anna share had been in 
the posBOMion of mortgagees from the year 1844 
exoeptiog the sir lands of which //. held separately 
his own share, vir., 10 bighas. On the 7th July 
1883, B executed a deed of gift of his two-anna 
■hare in favonr of the defeudants, and caused 
xnutaUon of names to be made in their favour, sur- 
rendering to them at the same time possession 
of the sir land. H died on Slst January, J88I, 
leaving neither eon, widow, nor daughter, and the 
plaintifls were hii heirs at law. They brought 


HINDU LAW-JOINT TAMlLY-^eontinued. 
(1) PRERUMPTION AND ONU« OP PROOF 
AS TO JOINT FAMILY-r<»s.^/vJrJ. 

(h) Evidence op Sevaratio^ ^ oonohded, 
this suit to set leiida the deed of gift and for 
jwssossion of the sir land fi-om the defendants. 
The suit was dismissetl by the Court of First In- 
stance andou appeal the District Judge afllrmod 
the decree, •holding that the four-anna share was 
not joint and undividetl property botween the co- 
sharers. and that II was in separate? pOKs<msion of 
the two-anna share of which the defeudants were 
the donees. On second nppt?al it was contended, 
that inasmnoh as since 1844 there could have 
been no separate enjoyment of the four-anna 
i share which was in the iH)s«cs8iou of the mort- 
j gRgc<?s. the evidence affordt*d by separate registra- 
tion could not prove actual separation. Amhiha 
I Dot v. Suhhwaui Kuar, I. X Jl. I All.' 437, was 
1 cited in support of the contention : /AX/, that 

j from evidence of definementof shares followed by 
! entries of scimraUt interests in the Revenue re- 
cords, if there be notliiug to explain it, separation 
as to estate may b(? inferred. Jtdnt family pro- 
perty in the hands of mortgogees may be sepa- 
rated in e.'<tatc, although there could b«j no separ- 
ate enjoyment of the shares so scparaUMl. A rnhika 
Lhit V. Sukhmnni Kunr, I. X. K. 1 All. 437, dis- 
cussed. Ram Lal v Dkiii Dat. 

(I. L. R. 10 All. 490 

(2) NATURE OP AND INTEREST IN 
PROPERTY. 

( a ) Anckhtral Proprrtt. 

^,‘—Ifiir(Ini of proof u hrrr property aUrged to 
be unr<stral--Property derind hy a mom fnm his 
wot her where it originally formed jart of his 
father's estate,'] Where a Hindu by will leaves 
propel ty to another which is afterwards allegecl 
to be ancestral by members of the testator’s fami- 
ly, the burden of proving it to bo ancestral rests 
on the plaintiffs. There is no presumption of 
Hindu law ns U) its character. P M, a Hindu, 
died in 1831. having by his will be(}Uoatbad all 
his estate to bis wife P and bis three minor sons, 
A, Jl and i\ and directed as follows “ In the 
event of my wife's demise previous to my sons 
attaining their full age of twenty-one years, to 
entitle them to claim their respective shares of 
whatever may be left after marrying, Ao., then 1 
direct my surviving executors will secure my pro- 
perty and divide the whole among such sons or 
the survivors of them.” Subsequently to the 
testator’s death, his widow P managed his estate, 
and probate of his will was granted to her alone 
in January, 1832. In 1836 she bought the Y. 
property for Rs. 2,801. There was no evidenoe to 
show out of what funds this property was 
bought, but the deed of sale stated that it was 
assigned to widow and administratrix of the 
late P J/, her heirs, executors, odministrotofa, 
and assigns.” In 1846 the eldest son A separated 
from the fomilv, and gave a release to his mother 
P. In 1864 she purchased the X property for 
Bs. 8,452, thoeonveyanoe being to her heini, 
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HINDU LAW--JOINT TAMlhlt^ontinved. 
(2) NATURE OF AND INTEREST IN 
PROPERTY — cont iaued, 

(a) Awckstral Property— 

exeoRtoifi, administratorfl, and aARif^rnR.** In tbia 
deed, al«o, ahe was deaoribed of ** the widow and 
administratrix of P M, deceased.” In the same 
year, vh,t 1854, the second son Jt aepurnted, and 
gave P a releaHe. The third bou /'',(the third 
defendant), coutiunod to live with his mother P 
until 1871, in Mhich year nhe died iuteHtate. 
then entered into poHscHBion of all the property 
which she had or managed in her lifetime, inclu- 
ding the V and X properticB. In 1870 ho mort- 
gaged thcHO propertioH to the first two defendants 
for lU. 12, 5(H). His sous (the plaintiffs), now 
altegod those properties to be ancestral, and com- 
plained that he and the mortgagees were acting 
in collusion ; that he had charged the properties 
unnecessarily; and that he and the mortgagees 
were about to Bell them at an undervalue for the 
purpose of defeating their (the plaintiffs') rights. 
They, therefore, filed this suit, and prayed (htfrr 
aVm) that the claims of the mortgagees, after 
being ascertained, might be paid off. Thi^ defoud- 
antB denied that the properties in question were 
micestral property iu the hands of f’(thetliird 
defendant), or that the plaintiffs as, his sons, had 
any interest therein : HHd, that tlic interest 
which the third defendant C derived from his 
mother P in the mortgaged premiscH was ances- 
tral property, in respect of which the plaintiff had 
no present right of interference. The Oourt order- 
ed that on payment of the mortgage-debt the pro- 
perties should bo reconveyed to the third defend- 
ant, and, in the event of their being sold, that the 
whole of the surplus proceeds should be ])aid to 
him. The original property was t<» be regarded, 
as in 1831, the »olf-acquired property of P 
and as having passed under bis will. In the 
absence of any evidence with regard to it, there 
was no presumption as to its character ; and the 
plaintiffs, who alleged it to be ancestral, >vere 
bound to prove that fact. On P M'a death, his sons. 

N, and rtook w'hatover they became entitled 
to, under their father s will, as their self-acquired 
property, but in oo-parcouery according to lliiuiu 
law, and not as joint tenants according to English 
law. As to P she took, under the will, an eipial in- 
terest with her sons in the testator’s estate, liable i 
to be defeated in the event of her death before tbe | 
Bout attained the age of twenty-one years, whoa 
they might claim their shares. On the sons claim- 
log their shares, one share would be left with P, 
and that share.8ubjeot to her incapacity as a Hindu 
widow to deal wdth immoveable property given 
her by her husband, would then become hers 
absolutely. A aud P having separated, P and G 
oonUuued to treat themselves as a joint family, i 
and when Pdied in 1871, her share in the joint i 
property lapsed for the benefit of C, That share, 
whether he took it by inberitanoe or by survivor- I 
ship, having originally formed part of his father's i 
estate, became ancestral in his hands. Nan ABB ai j 
QAKFATRAV DHAIRYAVAN r. ACHRATBAl. ( 

[I. L. 0.12 Bom. 122 ! 


HINDU LAW-JOINT ViMlL^-eontinwi. 

(2; NATURE OP AND INTEREST IN 
PROPERTY— cowcWtf/f. 

{a) Ancestral Property— 

6. — Wealth anmMed in trade — Proof of an* 
central (quality of property.'] Where wealth 
amiissed by an individual iu trade is said to be 
uncestral in the hands of that individual, it is not 
emough to show that he inherited some property ; 
it must be shown that the property inherit^ oon- 
tributed in a material degree to the wealth so 
amassed. Ahmedbhoy Hubibbboy v. Cassum- 
BHOV AHMELBOY. 

[1. L. R. 13 Bom. 634 

0. — Legal obligation of heir to faldl moral ohli* 
gationn of last proprietor,] In a Hindu family 
governed by the Mitakshara law, and living joint 
iu food and worship, there was no joint or an- 
cestral property, but tbe father possessed certain 
separate and self-acquired property. lie had two 
sons, one of whom predeceased him, leaving a 
widow. He died intestate, leaving a son and a 
widow. Uiie widow of the son who had prede- 
ceased his father, wtis, at the time of her husband’s 
death, a minor : she had never cohabited with 
him or resided with his family or received from 
them any mnintenauce, but had always resid^ 
with ami been maintained by her own father. 
AftiT her father-in-law's death, she sued her 
brother-in-law and her father-in-law’s widow for 
maiutcuance, which she claimed to have charged 
upon the immoveable property which had beloug- 
e«l to the father-in-law during his lifetime, and 
w’hich was now in the hands of the defendants. 
I/eld (Mahmooi), J., expressing no opinion on 
this point) that the property iu suit, though in- 
lierited by the defendants, could not, so far as 
the plaintiff’s right were concerned, be correctly 
described ns “ ancestral property ” in the defend- 
ants’ hamls, from which she w^ould be entitled 
to maintenance ; inasmuch as, during the father’s 
lifetime, it was not in any sense ancestral, and 
the sons had no coparcenary interest in it, but 
merely the contingent interest of taking it on 
their father’s death intestate, and, iu the case of 
the plaintiff’s husband, such interest, by reason 
of his predeceasing his father, never became 
vested Adhihai v. Curmndan Nathu^ I. L. R. 
1 1 Rom 199. dissented from on this point. <^et- 
trihai v. Luximibai, I. L. R. 2 Bom. 673, referred 
to. Janki r. Nand Ram 

[I. L. R 11 All. 194 

(6) Acquired Propbbty. 

7. — of Proof] A, a Hindu, took up some 
abandoned waste land and*broaght it into culti- 
vation : — Heldy that the true test as to whether 
the land was his self-acquired property or not, is 
^whether it was brought uuder oultivatiou 
family or self-acquired funds, and the onus pro* 
bandi lay upon those who alleged the latter. 
SUBBAYTA r. SCRAYYA. 


[I. L. E. 10 Had. R51 


( «T ) 


BIGEST OF OABBS, 


\ t 


HINDU Li.W-^OINT PAlfILY-con^inK€<f* 
(3) NATURE OF JOINT FAMILT. 

8 . — SttU for nhare of Profit it — Sn ft for Pa rt ft ion — 
AocovtU^ right ^o.] A member of a joint Hindu 
family cannot ruo for a ahare of the profits of thu 
joint family estate as ho has no definite share 
until partition. lie may sue for a partition of 
such estote unless by a family usage or special 
law it is impartible, and then is entitled to an 
account. Pihthi Lal v Jowaihr Singh. 

[I. L R. 14 Calc. 493 
[L. R. 14 I. A. 37 

Sec Shankar Bakbu r. Haudeo Bakbh. 

[I. L. R. 16 Calc. 397 
[L. R 16 I. A. 71 

(I) POWERS OF ALIENATION BY MEMBERS. 

(a) Manager. 

9. — i5Sri^* of family propt vty hy mamigcr whrn 

tnnding on an adult mt m/jt r of faiitilij afuo nf at 
time of ttalr — Conurnt to xuoh /* and C 

were half-brothers and inemberM of an undivided 
family. Tleft his native jdace, and. in his ab- 
senoe, carried on the family busiucHs, un<l 
managed the family affairs. In order to raise 
money for the business, aud to provide for the 
marriage e.\penses of f sisters, 7/ sold to thu 
plaintiff a house which was part of tlio iumily 
property. On Jftt dtjath, C returned U) his 
village, and refused to give up possession of the 
bouse to the plaintiff, who accordingly filed this 
suit. It was contended that Tf could uot sell the 
house so as to bind C, without his e.x press assent : 
ffrld. coufirmiug the decree of the lower Apficl- 
late Court, that the sale w'os binding on C, who 
under the circumstances must be presumed to 
have intended that J/ should continue as do Jure 
and dr facto manager to exercise such powers as 
the family necessities required. Chuotiram r. 
Narayandas. 

[1. L.R. llBom.605 
(h) Father. 

10. ^Mortgage by a father — Drerro agaimt 
father on mortgage airing jtoMgcHnion with intcrtxt 
and oohIm — Son** liability to eatUfy the decree an 
to interest and coaU.^ The plaintiffs father mort- 
gaged certain ancestral property for a limited 
term. A suit was brought on the mortgage 
against the father, and a decree was passed, direct- 
ing the mortgaged property to be handed over to 
the mortgagee for a certain time, and awarding 
payment of interest and costa by the father, In 
execution of this decree, the mortgagee sought to 
recover the eoete by sale of the property in ques- 
tioi^ Therenpon the plaintiffs sued for a decla- 
ration that the property was not liable to be sold 
in execution of the d^ree against the father, on 
the ground that the debto contracted by the father 
were for Immoral pnrpoaee, and that, therefore, 
the estate oonld not be bound by the decree at all. 
mie Oomtof First Instance fonnd that the debts 
lied not been incurred for any immoral purpose, 

W-, D. 


HINDU LAW-.J01NT FAMILY-r<mf«ae<»di 
(I) rOWERS OP ALIENATION BY HEMBBRB 

- eonclkdtd, 

{b) Father— roMrdsdrd, 

and dismissed the suit. On appeal to the High 
Court : IleJd^ that under the decree pasted against 
the father tlie interest and costs bec'.ame a debt 
u^ion the whole estate, from which it could not 
escape, unlqj|»s it was clearly mode out that the 
debt was the result of fraud or immorality. Al* 
though the father alone was primarily liablo for 
the fulfiimeitt of the decree, still the debt was 
one which was rightly chargeable to the whole 
estate, and the sons would be liablo, just as they 
would have been liable if the father had compro- 
mised the> suit, unless the trausaotiou were tainted 
with fraud or immorahty. In a united family 
I the father is capable of acting as the representa- 
i tive of the family, except in the caso of borrow- 
I iug for fraudulent or immoral purposes. In tlija 
case he entered inU) litigatiou, which resulted in 
loss to himself and tin* family which ho represent- 
ed, and he could make the family rosponsiblo for 
any loss so Incurred. The judgment-creditor could 
al.Ho make them liablo. Although where the 
father desires to repn^mmt the whole estate he 
can do so, yet he is not lu'cessarily bound to do so, 
nor is thu whole e.stat(t liablo where he expHoity 
or impliedly hiuds only his own portion. Nahay- 
ANUAV DaMOOAR r, JaVHKUVAHU. 

[I. L. R. 12 Bom. 431 

CO-OTHER MeMIJKRS. 

W.-^IiehaAc by a coparcener of hi* fight* in 
faror of another eo^yarnwr.'] In a joint Hindu 
family, consisting of four brothers, d, 7/, <\ and 
7/, A aud 7/ obtained thoir shares by a partition suit. 
In the plaint they stated that they relinquished 
their shares of the moveable property in favour of 
V. In a suit by f ' against D to recover his share C 
claimed three-fourths of the moveable property. 
1) contended that the release by /I aud U in favour 
of ( could not, according to Hindu law, add to 
the share of f. as a co-parcener : 7/rfd, that 0 was 
entitled to the share claimed. Peddayya v, 
Bamaungau. 

[I. L. R. 11 Mad. 406 

12 . — Alienation by one of member* -’■Sale by to* 
parcener, Kffevi of—Afitaluhara Lawf\ A sale by 
one mem>>cr of a joint family held to be bad under 
the Mitakshara law, as being an appropriation by 
him, without any partition, of joint family pro- 
perty. Cll UNDER COOUAH V, HUBBUNs SAUAI. 

[I. L. R. 16 Oalo. 137 

(5) SALE OF JOINT FAMILY PROPERTY IN 
EXBCUITON OF DECREE, AND RIGHTS 
OF PURCHASERS. 

l^.^Judgmcfit-debtor'* *hare in joint aneeetral 
e*tate M itahhara law-^Execviim ^ decree hy 
nale of *nvh iharc^Right* of co-sharers not heina 
partie* to the decree or exec ui ion proceeding e^SeUe 
cert ificaU .il The question was whether the whole 
estate belonging to a joist family, iivi^ under 
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the Mitftksham, including the shares of sons or 
the share of their father alon^, passed to the pur* 
chaser at a sale in execution of a decree against 
the father alone uiion a mortgage by him of his 
right : Held that, as the mortgage and decree, as 
well as the sale certificate, expressed only the 
father’s right, the pi*imdfarw conclusion was that 
the purchaser took only the father's share, a con* 
elusion which other ciroumstances — the omission 
on the part of the creditor to make the sons parties 
and the price paid— not only did not counteract 
but supported. The enquiry in recent cases re- 
garding the liability of the estate of co-sharers in 
respect of transfers made by, or execution against 
the head of the family lias been this, what, if 
there was a oonveyance, the parties contracted 
about, or what, if there was only a sale in execu- 
tion, the purchaser had reason to think he was 
buying. Each case must depend on its own cir- 
cumstwees. Vjworoop Tvwary v, Lalla Jiandhjee 
iyuhay^ I. L. R. 0 Calc. 740, distinguished. SiM* 
BHUNATII PANDE f?. GOLAP SlNOH. 

[I. L. R. 14 Oalo. 672 
[L. R. 14 I. A. 77 

Procedure Code, Art V2I1 of 1859, h. 
2Bi“^JC*recuHon of decree ayaioxf a meviher of an 
undivided family by xalv of hlx pcrxonal Intnrxt hi 
the faniilu ntaic, lohlch wax an hnpariiblc zcoiio- 
dari;xvch hitvroxt, by reaxon of b lx death before 
the Male, coHxixthy mly of the rente and peojitx 
then nnoolleoted.] On a sale of the right, title, 
and interest in an impartible zemindari in execu- 
tion of decrees against the zemindar, the head of 
an undivided family, the question was whether 
(it) only his own porsoual interest, or (b) the 
whole title to the zemindari, including the interest 
of a son and sucoessor, passed to the purchaser. 
The proolamation of sale parporte<l to relate to (a) 
only ; and between the dates of proclamation and 
the auction sale the zemindar died. On the argu* 
ment that, this having given rise to an ambiguity, 
the Court must be understood to have sold all that 
it oould sell, and that under the circumstances it 
oould sell, and was bound to sell, (5) ; becavise, the 
debts, the subject of the decrees under execution, 
not having been incurred by the late zemiudar for 
any immoral purpose, the entire zemindari formed 
assets for tbeir payment iu the hands of his sou ; 
2/(44, that the question of what the Court oould, 
or should, have sold had not arisen. Ail that re- 
quired decision was what the Court had sold. If 
{a) only was put up for sale, then that interest 
only oould have been purchased. Two Courts 
having oonourred in finding that (a) only was 
sold, in which also tbeir Lordships agreed, only 
that interest passed to the purchaser. Pbttachi 
GBSTTIAB V, SAKQIU VlBA Paboia Chxkna* 
TAMBIAB. 

[I. L.R.lOHad.241 
fL. R. 14 1. A. 84 
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Decree ayainst an undivided brother — 
Mortgage of joint property.’] A, an undivided 
member of a Hindu family, mortgaged part of 
the family property by way of conditional sale to 
B, to secure a loan. B having sued A personally 
for the amount due, A admitted the mortgage and 
said he would surrender the property in discharge 
of the debt, and a decree was passed accordingly. 
A'x undivided brothers intervened in execution: 
Meld, that the decree, not being passed against the 
joint family or its representative, and not describ- 
iugtho property, which it directed to be delivered to 
the plaintiff by way of absolute sale, to be family 
property, could not be executed against the family 
property. Gubuvappa v. Thimma. 

[I. L, R. 10 Mad. 816 

10. — Deeree againxt the father alone — Attach^ 
ment of family propriiy in ejreoutionof xurh decree 
— Son'x interext in the family property when bound 
by deeree againxt the father or by sate effected by 
the father.] Wheie, in a joint Hindu family, the 
father disposes of family property, the son’s inte- 
rest is bound, unless the son can show, in proceed- 
ings taken for that purpose, that the disposal of 
the property by his father was made under cir- 
cumstances which deprived his father of his dis- 
posing power. So also, where family property 
is sold under preceedings taken against the father 
alone, the sou's interest is bound, unless the son 
can show that the sale was on acoount of an obli- 
gation to which he was not subject. The father 
is, in fact, the representative of the family both 
in transootiouB and in suits, subject only to the 
right of the sons to prevent an entire dissipation 
of the estate by particular iusbauces of wrong-do- 
ing on the father’s part. Jagabhai Lalubhai 
r. Vlibuukandas Jagjivandas. 

[I. L. R. 11 Bom. 37 

17. — Purehnxer at a xale in execution of a decree 
di reeling xaJe of the whole right, title, and interext 
of grandfather — Axxiynnient by grand xonx of the 
xame property xvhxequently to xueh xale^ effect ofJ\ 
In 1858, .S' mortgaged certain ancestral pro- 
perty to the first defendant for a term of nine 
years. In 18G4. S being then dead, the de- 
fendant sued Jt., the son of iS. to recover the 
money debt, and obtained a decree against 
the estate of the deceased. The land in question 
was thereupon attached and sold on the 13th 
August 1873, subject todefendant's mortgage lien, 
and was purchased for the defendant by his 
cousin. The certificate of sale was drawn up in 
accordance witli the decree, and recited that the 
purchaser bought the whole right, title, and 
interest of S. On the 3rd August, 1882, the 
plaintiff purchased from JB’s eons the share 
of R. in Six estate. The plaintiff sued the defend* 
ant to redeem the property, The Court of 
First Instance rejaoted his claim. On I4»peal, 
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the lower Appellate Court reversed that decree, 
and remand^ the case for retrial. Against this 
order of remand, the defendant appealed to 
the High Court : Jldd^ restoring the decree of 
the Court of First Instance, that the language of 
the decree showed that the intention was to make 
the land itself liable for the debt, and not merely 
4SV interest. By his purchase the defendant 
was to be regarded as having bargained for 
and purchased the entire interest in the land, 
Nanawi Babv<i^in r. Mndhitn Mohun. I. L. R. 
13 Calc. 21, followed. Sakabam Shet r Sita- 
BAM Shet. 

[I. L. R. 11 Bom. 42 

XS.^Mortgage hy fatlier^Decroe iuh^cnvently 
to father' » death ago hist eld ext eon an heir of 
father<~~Athtor eons not partiee’-^Sale in exeention 
if family property other than that eomprieed in 
mortgage — Snheegueut fvit hy minor xone to reeover 
their eharee — Af/nor eone when hound hy deeree 
against eldest son as heir of fat/ie?\li One X 
mortgaged certain land to IS. and died, leav- 
ing four sons, viz., Ji. and the three minor plain- 
tiffs. Subsequently. B. brought a suit on the 
mortgage against £ by his heir, Jt, for the 
amount due, and obtained a decree, there- 
by it was ordered that the amount should bo re- 
covered from the mortgaged property, and, if that 
proved insufficient, from the other estate of the 
deceased. The minor sons were not made parties 
to that suit, nor was J{ sued as representing the 
joint family. In execution of the decree, JS 
attached and sold the whole of the joint family 
property, the oertiffoate of sale showing that the 
right, title, and interest of A', deceased, by 
bis heir if, was attached and sold and con- 
veyed to the purchaser. The three minor sons 
subsequently brought this suit to recover some of 
the property, contending that their shares were 
not bound by the sole : Held, on the authority of 
Jiissessur Lail Sahooy, Luehmessvr Singh, L. U. (J 
I. A, 233 and reversing the decree of the lower 
Court, that the property in question having been 
declined liable for the debt incurred by the father, 
the intention was that the estate in its entirety 
ahould be sold. The minor sons were, therefore, 
bound by the sale, unless they could prove that 
the father's debt had been incurred for an im- 
moral and improper purpose. The case was, 
accordingly, sent back for trial of an issue upon 
that point, with a direction that the burden of 
proof abould lie upon the plaintiffs. Jairah 
Bajabasbst o. Joba Koxdia. 

[1. L. R. 11 Bom. 361 

l^.-^Uanager, deeree against ^Sale in execution 
of such deeree passing his interest only-^JBffeet of 
sale on shares of the co-parceners not parties 
to the enit.’l A cole under a decree obtained 
Bfidnst tbe nuumger of aHindn family only paaaai 
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the right, title, and interest of those who are 
parties to the suit.* Accordingly, where, in exe- 
cution of a decree obtained against two of the 
brothers of the plaintiff as managers in a suit to 
which the plaintiff was not a party, the bouse, 
which w'as the family property, was sold ; Held, 
the sale was void as against the plaintiff's share 
in the house. Maruti Xaraynn v. J/ilaeliand I 
L. It. () Bom. iSG4, followed. LAKBHMAK Vbmka- 
TESH r. KaSUINATU. 

[I.L. R. 11 Bom. 700 

20 . — Mortgage of family propAiy by father — 
Deeree ayain,Ht father enforcing mortgage Deeree 
for money against father — Sale in exeention of 
deeree— iiiyhts of sotLx ] The members of a 
joint Hindu family brought suits in which they 
respectively prayed for decrees that their respec- 
tive proprietary rights in certain ancestral pro- 
perty might be declared, and that their iuterosts 
in such property, which were about to bo sold in 
execution of two decrees against thoir father, 
might be exempted from such sale. One of these 
decrees was for enforcement of a hypothecation 
by the plaintiffs’ father of the property in suit. 
It w'AS Emitted on behalf of the plaintiffs, in 
connection with this decree, that althongh the 
judgment-debtor was a person of immoral okarao- 
ter, the creditor had no moans of knowing that 
the monies advanced by him wore likely to be 
applied to any other purpose than that for which 
they were professedly borrowed, namely, for the 
purpose of an iudigo factory in which the family 
had an interest: Held, that the plaintiffs were 
not entitled to any declaration in respect of tbe 
execution proceedings under the decree for en- 
forcement of hypothecation. Tbe second of the 
decrees above referred to was a simple money 
decree for the principal and interest due upon a 
hnndi executed by the father in favour of the 
decree-holder. The suit terminating in that de- 
cree was brought against the father alone, and the 
debt was treated as bis separate debt : Held that 
the creditor’s remedy was to have brought his 
suit, if ho desired to obtain a decree which he 
could execute against the family property and 
not against the father’s interest only, and if he 
could maintain such suit, either against those 
members of the family against whom he desired 
to execute his decree, or against the father as 
head of the family, expressly or impliedly suing 
him in that capacity ; but that, not having taken 
this course, his decree was not enforoible against 
the plaintiff’s rights and interests in the attached 
property. MuttayanChettiar y. Sangili Virapan 
dia Chinnatamhiar, 1. L. B. 0 Mad. 1 , distingmah* 
ed. Nanomi Bahuasln r. Modhun Mohun, I. L. R, 
13 Calc. 21, and Basa Alai v. Maluiraj Singh, 
I. L. R. 8 All. 205 referred to. Balbib SuraH e, 
Ajudhia Pbasad 


[L L.B.9AU.i42 
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hypothecation hy father — Suit 
upon the personal oohgaiinn ayainet the father 
only-^Moiu*y>decree^ mle in cireevtion of— Sale 
eertijicate referring to right and interests of 
fatiuir only injointfawlly propertg-^Snit hg hohm 
for declaration of right to their /<harcit — Form of 
deeree"]. If a perfiou in poHResniou of property 
whioh originally belonged to the members of a 
joint Hindu family, of whom the father was 
one, can produce as his document of title only 
a sale cortiflcate showing him to have bought, 
in execution of a raonoy*docree against the father 
only, the righty title, and inU^rest of the father, 
then he has nought nothing more than such 
interest, and he is liable to bo compelled to re- 
store to the other members of the joint family 
their interests, which had not, upon the face of 
the sale-certificate, passed by the sale. The father 
and manager of a joint Hindu family executed 
a deed whortiby ho hyiK>thccatod certain zemindari 
property, covenanting to put the mortgagee in 
proprietary posaossion thereof if the debt should 
not bo paid on a certain date. This trans- 
action afterwards turned out to be fraudulent 
on his part, as he had no interest in this 
property, and the obligors then sued him to 
recover the debt upon the personal obligation, 
and obtained a moucy-deoree, in execution where- 
of the right, title, and interest of the judgment- 
debtor in certain joint family property was noti- 
fied for sale, and a sale took place at which, upon 
the face of the sale-oertificato, only that right, 
title, and interest was sold. The auotiou-purcha- 
Bors, having obtained possession, (wsortod a right 
to the whole of the joint family estate, upon the 
ground that, os the judgment-debtor was father 
of the family, the decree must bo assumed to 
have been passeii against him in his capacity 
as karia, and that the other members of the 
family were therefore bound by the decree and 
sale. Tho other members brought a suit to re- 
cover possessiou of their shares ; Held that inas- 
much as, upon the terms of the sale-certificate, 
nothing more passed to tho defendants at the sale 
than the right, title, and interest of the father, 
the plaintiffs were entitled to maintain the suit, 
and to have a decree declaring them entitled to 
the whole property, subject to a declaration that 
the defendants, as auction -purchasers of tho 
father’s share might come in and claim a parti- 
tion of that share out of the joint estate. Per 
Mabmood, J., that the plaintiffs wore entitled 
to snooeed on the further ground that the debt 
for which the decree against Uie father was passed 
^ immo^ within the meaning of Hindu law. 

Pande v, Oolap Singh. 1. h. R. 14 
Calo, 672 ; L. R. 14 1. A. 77 ; Deendual v. Jug- 
deep NaraU Singh, L, R. 4 I. A. 247 ; I. L. R, 3 
Calo. 198, and llurdey Narain Sahu v. Suder 
Perkaeh Mieeer, L. R. 11 L A. 26 ; I. L. R 10 Oslo 
626, referred to. Ram^Sahai r. Kbwal Sinoh. ‘ 

11. L. H. 9 AXL. 672 
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22. -^Mitakithara Law — Sale of joint family 
property in execution of decree, as the. result of a 
mortgage hy managing memher — Liahllity of 
shares of memheex of family not parties to the 
deereef\ Although some of the members of a 
joint family had not been made parties to a suit 
upon a mortgage effected by the managing mem- 
bers, the entire family estate was bound by tho 
act of the latter, and passed at the sale in execu- 
tion of a decree upon the mortgage. Whether 
the shares of all were bound depended on the 
authority of those w'ho executed the mortgage. 
This authority they had to raise money to pay 
a debt owed by the family as joint members of 
an ancestral trading firm. The managing mem- 
bers of a joint trading family, having purported 
to mortgage the family estate, to pay a debt due 
by the firm, wore sued upon it by the mortgagee, 
who afterwards purchased the property at the 
execution-sale. In a suit brought by the latter 
against the other members of the family to ob- 
tain a declaration that he had purchased the 
entire family estate, the defendants.without show- 
ing that the mortgage did not validly bind the 
family estate, contended that not having been 
made parties to the suit, they were not affected 
by the decree, and their shares had not passed 
at the sale in execution ; lleld^ that, as the de- 
fence was substantially on the latter ground only, 
though there was every opportunity given to the 
defendants to raise the former ground also, the 
suit need not be remanded ; aud that the whole 
estate had passed to the purchaser. Nanomi 
Jiahuuein v. Modhun Mohun, I. L. R. 13 Calc. 
21 ; L. K. 12 I. A , 1, referred to and followed ; 
Purxid Narain Singh v. JfonoovMn Sahay, I. L. R. 
G Calc. 846, referred to and approved. Daulat 
Ram r. Mehb Cijand. 

[I.L. R. 16 Calo. 70 
[L. R. 14 I. A. 187 

23, — Sale of joint family estate in execution of 
decree upon the father's deht^ Exoneration of son's 
share only where debt has been inenrred for an 
immoral or illeyal purpose -^Burden of proving the 
7Mfore of the debt.'] The sons in a joint family, 
under tho Mitakshara, cannot set up their rights 
of inheritauoe in the family estate against their 
father's alienation for au antecedent debt, or 
against a sale in execution of a decree upon such 
debt, although the sous may not have been par* 
ties to the decree, unless the sons can establish 
that the debt has been contracted for an immoral 
or illegal purpose. The son’s position is distinot 
in this respect from that of other relations In 
the joint family, inasmuch as it is his duty to 
pay, out of the family estate, his father’s debt. 
A decree against indebted fathers, in a family 
consisting of fathers and sons, charged the family 
estate, and the sale in exeontioa was not merely 
of the right, title, and interest of the debtors, 
but of the property being snob interest. On the 
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other handy before the sale, notice was given on 
behalf of the sons that the property was ances- 
tral and joint : Held, in a suit on behalf of the 
sons against the purchaser at the sale to recover 
their shares, that it was for the plaintiffs to 
show affirmatively that the debts were contracted 
for an illegal or immoral purpose, and that to 
establish general extravagance against the fathers 
was insufficient. It was not necessary for the 
purchaser to show that there had been a proper 
inquiry as to the purpose of the loan, or to prove 
that the money was borrowed for family neces- 
sities. Bhagbut Pekshad Singh r. Giuja Koeu. 

[I. L. R. 16 Oalo. 717 
[L. R. 16 I. A. 99 

24. — Decree against fntlier — Sale of ancestral 
estate in ejceention of money decree -^Soil's rights 
and liahilities,'] A purchased the half share of 
the judgment-debtors in certain immoveable fami- 
ly property, at a Court-sale held in execution of 
money-decrees against D and his brother, w'ho 
wore members of an undivided Hindu family. 
/>”.? undivided son sued ^1 -Ji and the remaining 
members of his family, being also joined as defen- 
dants — to recover a share in the laud, alleging 
that his interest was not bound by the sale ; but 
ho did not prove that tho debt for which the 
decrees were passed was immoral, and it appeared 
that A had bargained and paid for tho entire 
estate. Tho plaintiff was a minor at the time of 
the sale, and B was not tho managing member of 
the family : Held, that the Court-sale was bind- 
ing on the plaintiff’s share — Xanomi. Bahuasin v. 
Modhnri Mohun, L. U. 13 I. A. 1 ; I. L. U. 13 Calc. 
21, discussed and followed. Kunjiau Beari v. 
Kesha VA Shanbaga. 

[1. L. R. 11 Mad. 64 

26,^Deeree on mortgage for ancestral d’.ht of 
family ^Mhnor.'l In a suit by a minor to set aside 
a sale in execution of a decree on a mortgage for a 
debt of his father s : Held, on tho merits, that 
the debt for which the decree was passed being 
a family and ancestral debt was binding u|K>n the 
whole family including the plaintiff who was 
therefore not entitled to disturb the execution- 
purchaser. Daji Himat r. Dhieajuam Sadauam. 

[I. L. R. 12 Bom. 18 

26. — Aneefdral property — Alienations by father 
— SotCs liability for father's debts — Purchaser — 
Notice A Where a Hindu governed by the Mitak- 
ahara law seeks to set aside his father’s alien- 
ations of ancestral property, if the alienees are 
porohasers at Court-sales held in execution of 
decrees against the father, it is not enough for him 
to show &atthe debts, for which the decrees were 
passed, were contracted by the father for immoral 
purposes; it must also be shown that tho auction- 
puKchaaets had notice that the debts were so cou- 
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OP PURCHASERS — continued. 
tracted. The points^o bo determined in such oases 
are : — ( 1 ) What was tne interest that was bargained 
for and paid for by tho purchaser ? Was it tho 
father’s interest only, or was it the interest of tho 
entire familja? (2) Were the debts, for which tho 
decrees were obtained under which tho property 
w^as sold, contracted for immoral purposes ? and 
(3) Had tho purchaser notice that the debts wore 
80 contracted I Suraj Duns) Koer v. Sheo Proshad 
Singh, L. R. 6 I. A. 88 ; I. L. R. 5 Calo. 148 ; and 
Nanomi Jlahuastn v. ModhunMohnn, L.R. 13I.A.1 ; 
1. L. R. 13 Calc. 21, followed. Tho plaintiff sued 
in 1883 for partition of ancestral property, con- 
sisting {inter aha) of certain thikans which had 
been sold in execution of decrees passed against 
his father. The plaintiff, though an adult at the 
time, was not a party to the suits in which tho 
decrees were passed against tho father, nor to 
the execution-proceedings. In tho cortifioatos of 
sale granted to tho different purchasers, the 
property sold was descritied as being a four-an- 
nas* share, which would bo equal to the shares of 
the father and the sou together, but this dosorip- 
tion was qualift(id by the statement that “ tho 
right, titlo and iutercHt in tho abovo-mentionod 
property of tho said It {i e, tho father) was 
sold.” There was nothing to show that tho pur- 
chasers bargained for and paid for the entire 
family CHtat(». Moreover, tho plaintiffs posses- 
sion and enjoyment of tho tk ilia ns in question 
wa.s never disturbed, though tho sharos hod each 
a separate possc^^ion of distinct portions of tho 
ancestral ))roperty : Held, that under tho cir- 
cumstances the father’s interest alone passed to 
tho anction-purchasers. KuiBUNAJl LakbhMAN 
X. Vitual Ravji Rengb. 

[l.L. R. 12 Bom. 626 

27. — Ancestral zeviindari sold in execution of 
decree for money against tho father, including 
tho son's right of succession — Debt not iMms>ralA A 
sale in execution of a decree against a zemindar 
for his debt purported to comprise tho wholo 
estate in his zemiudari. In a suit brought by his 
sou against the purchaser, making the father 
also a party defendant, to obtain a declaration 
that tho sale did not operate as against the son as 
heir, not affecting his interest in the estate, the 
evidence did not establish that the father’s dobt 
had been incurred by him for any immoral or 
illegal purpose : Hold, that tho impeachmout of 
the debt failing, the suit failed ; and that no 
partial interest, but tho whole estate^ had passed 
by the sale, the debt having been one which the^ 
son was bound to pay : Ilardi Narain Sahu v. 
Jludf'r Per hash Misser, I. L. R. 10 Calo. 626, 
(where the sale was only of whatever right, title, 
and interest the father had in property), ^tin- 
guished. MiKAKSHI NaTUDU V, iMMUm KABAKA 
Eamaxa Goundan. 

(I.L.B. 12Mad.l42:L.R.16LA.l 
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28. — Money deoree-^Drerec father alone 

-^PHTcluMer at execution tale under such decree^ 
How far sunk tale binditig on the inter ett of the 
eom not partiet to the miit or exeeution proceed- 
ingt,"] In tbe case of a joint Hindu family whose 
family property i» sold by the father alone by 
private oonveyance* or where it is sold in exe- 
cution of a decree obtained a grains t him alone, 
tbe mode of determining^ whether the entire pro- 
perty or only his interest in it passes by the sale, 
is to inquire what the parties contracted about in 
the case of a conveyance, or what the purchaser 
bad reason to think he was buying if there was 
no conveyance, but only a sale in execution of a 
money-decree. In the case of an execution-sale 
the mere fact that the decree was a mere money- 
decree against the father as distinguished from 
one passed in a suit for the realization of a mort- 
gage security directing the property to be sold, 
is not a complete test. The plaintiff claimed 
certain property from tho defendant, alleging 
that he bad purchased it from a third person who 
bad purchased it at an auction -sale held in exe- 
cution of a money-decree obtained against the 
first defendant alone. Tho first defendant was 
the father of the remaining defendants, and they 
constituted a joint Hindu family. The sons con- 
tended that only the father’s interest was bound 
by the sale; and the lower Courts decided in 
their favour. On appeal, tho High Court reversed 
the decree, and sent back the case for a fresh 
decision, on the ground that tho lower Courts 
had decided tho question in the cose exclusively 
on tho ground that the property had been pur- 
chased in execution of a money*docroe without 
referring to tho execution-prooeedings. KaoAi, 
Ganpaya V . Manjappa. 

LI L. R. 12 Bom. 691 

d.^Money-decree ogainet deeeated inemhrr-^ 
t offer jiidgment-dehiore death aqainet 
joint family property not rtUoiced.] The* more 
obtaining of a simple money-decree agaiust a 
member of a joint Hindu family without any 
steps being taken during his lifetime to obtain 
attachment under or execution of the decree, docs 
not entitle the d^ree-holder, after the judgment- 
debtor's deat^ and a subsequent partition, to 
bring to sale in execution of the decree the inter- 
est which tho judgment-debtor had in the joint 
family property. Sur(\j Bnmi KtHir v. Sheo I*er^ 
thoH Singhs I. L. R. 5 0^o. 148 ; Kai Balkiehen v. 
Jtai Sita Bam, I. L. R. 7 All. 731, and BMhndar 
V. BUhethar, I, L. R. 8 All. 495, referred to. 
Jagaknatb Prasad Sita Bah. 

(I* L. K. 11 AU. 302 

ZO.-^Monty-deerte agaiui father-^Attachment 
oj anrettral estate.} In execution of a money- 
deciw anoeatfal property of tho joint family of 
tbe judgmeuWebtor WM attaobed. His son sued 
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to release their interest from attachment, alleg- 
ing that the judgment-debt had been incurred for 
immoral purposes, which was denied by tbe 
decree-holder. It was held by the lower Courts 
that nothing more than the father’s share was 
liable to be attached, as the sons were not parties 
to the decree : Held, that the nature of the debt 
should be determined, since the creditor’s power to 
attach and sell depends on the father’s power to 
sell, which again depends on the nature of the 
debt. Nanomi Bahuntiity. Modhun Mohun,!^.}^ 13 
I A. 1 ; 1. L R. 13 Calc 21, discussed and followed. 
Ramanadan V. Rajagopala. 

[I.L.R. 12 Mad. 809 
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Exkcution op Dkcr EE— Execution 

BY AND AGAINST REPRESENTA- 
TIVES. 

Ll. L. R. 11 Bom. 528 

6V6’ Limitation Act, 1851), s. 1, cl. 13. 

[1 L. R. 12 Mad. 347 

Sec Hindu Law— Partition— Shakes 
UN Partition— Mother. 

[I. L. R. Id Calo. 768 

(1) RIGHT TO MAINTENANCE. 

00 Concubine. 

1. — Incontinence of a eo-paroener'n concubine 
digentitling her to maintenanev.^ Continued con- 
tinence is, under the Hindu law, a condition pre- 
cedent to a deceased co-parcener’s ooncubioe 
claiming maintenance. Yashvantrav v. Kabhi- 
BAl. 

fl. L. R. 12 Bom. 26 

(5) Sister in-law. 

2. — Snit hy ninter-i/hlan' againtt brother-in-law 
— Joint family — Death of plaint ifi'^x hutband prior- 
to hie fat her' n death and therefore before aevoin- 
tion of entatcy which mu tvlf -acquired by kit 
father — Amount of maintenance claimable by a 
titter-in-latr — Separate maintenance.'} The plaintUf 
was the widow of one P, who waa the eon of one 
N. iY had three sons, vis., M, P, and tbe defen- 
dant, C and all lived together as a joint family. 
The plaintiff was married to P about thirty vears 
previously to this suit, she being then meven 
years of age. P died when he was fourteen years 
old, before the plaintiff had attained puberty, and 
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(A) SiSTBE nx-hkW--continwd, 

while she was still living: with her parents. After 
her husband’s death she went to the house of her 
father-in-law, JV, and was residing there at the 
time of hlsd(>ath. He died intestate in 1881, leaving 
moveable and immoveable property of the value 
of Es. 1,50,000, all of which was admittedly self- 
acquired property. His widow ( L) and two sous, 
Tiz.t M and the defendant, T, survived him. M 
died in 1883. After ATa death, the plaintif! con- 
tinued for a time to reside in the family house 
with C, Disputes, however, arose, and she left 
the house, and went to reside with her brother. 
She now sued her brother-in-law, (\ for mainten- 
ance, alleging that she had been obliged to leave 
his house in consequence of ill-treatment. She j 
claimed Rs. 1 ,000 per month by way of main- i 
tenance, and also prayed for the delivery of cor- | 
tain ornaments belonging to her, which she said | 
were in the defendant’s possession. The defen- 
dant denied possession of the plaintiff’s orna- 
ments; and, as to her claim for maintenance, ho 
contended that all the property of his father, 
was 8elf-acquire<l. and that, as such, the plain- 
tiff’s husband, P. had never any interest in it, 
having predeceased N, and that she was therefore 
not entitled to maintenance out of it. Ho stiited. 
however, that he was willing to maintain her if 
she would return to his house, and live with his 
family : Hcld^ that the plaintiff being, as P'lt 
widow, a member of her husband’s undivided 
family, was entitled to maintenance from the 
defendant. Upon N it death, intestate, his property 
devolved upon his sons {M and C) as ancestral 
property for the benefit of the undivided family, 
of which he ( N) was in his lifetime the head ; 
or, in other words, subject to the incidents to 
which ancestral property is liable. If one of such 
sons had been disqualified from iuheribing by 
reason of idiotcy, &c., he, though a member of 
the undivided family, would only be entitled to 
maintenance. The plaintiff, by reason of her sex, 
was disqualified from inheriting in competition 
with males, but none tho less was she entitled to 
maintenance out of the ancestral estate which 
had devolved upon tho males, with whom she 
constituted an undivided family. Where a 
widowed sister-in-law claims maintenance from a 
brother-in-law, the only question for the Court 
to consider is, whether the brother-in-law has 
ancestral property in his hands : also, that 

the plaintiff ^ing legally entitled to claim main- 
tenance from the defendant, she was entitled to 
separate maintenance, and that the defendant 
could not insist upon her living in his house. 
The property left by N at his death was of the 
value of Rs. 1 ,50,000 : Hcld^ that au allowance 
of Rs. 40 per month should be paid to the plain- 
tiff by the defendant as maintenance. If (the 
plaintiffs husband), had survived his father, N, 
the share of iTr property, (deducting one-fourth 
for the widow of which would have 
devolved on him would have been a little less 
than Be, 40|000, or Bs, 1,600 per annum at 4 per 
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{h) Sister in-law— runcfurffd. 

cent, — that is, Rs. 133 per month. The plaintiff 
could not be allowec^more than tho interest on 
that sum. By analogy to tho case of a deserted 
wife’s claim for maiuteuanoe against her husband, 
the plaintiff ought not to bn allowed loss than 
one-third of* such interest, her husband having 
left no sons. Aduibai v, C urban dah Nathu, 

LI. L. H. 11 Bom. 199 

(^) Son. 

Q.—Srl/^rtct/tiirrd projfrrt A Hindu is under 
no obligation to maintain his adult son out of his 
scJf-acquirod property. Ammakannu r. APPU. 

[I. L. R. 11 Had. 91 

(d) Son’s Widow, 

4 . — Mahitr nance of nottn widom — Std/’act/uired 
propcrtij.\ A Hindu is under no obligation to 
maintain his adult son or sou’s widow out of bis 
8olf-ac<iuirod property. Thus a daughter-in-law 
can enforce no claim for maintenance against the 
self-acquired property of her father-iu-Iaw which 
bus passed to his grandson, unless tho father-in- 
law showed by conduct or otherwise an unequi- 
vocal intention that it should be taken subject to 
tho obligation of providing for his support. 
Ammakannu V, Appu, 

[I. L. R. 11 Had. 91 

6 . — SuH hif siafcr-ht-lan) tiifiUMt hi'othcr-iii’law 
— Death tf plaint [ff'n hanhand prior in kin father** 
death and therefore before devolution of father** 
Hclf-aeq aired eatate . — *• Aneentral property ” — 
Leyal obligation of ficir to fnljil moral obligafion* 
of laxt proprietorj] In a Iliudu family governed 
by tho Mitakshara law, and living joint in food 
and worship, there was no joint or ancestral 
property, but tho father possessed certain separato 
and self -acquired projKjrty. He had two sons, ono 
of whom predeceased him, leaving a widow. He 
died intestate, leaving a son and a widow. Tho 
widow of the son who had predeceased bis father, 
was, at the time of her husband’s death, a minor : 
she had never cohabited with him or resided with 
his family or received from them any mainten- 
ance, but had always resided with and been main- 
tain^ by her own father. After her father-in- 
law’s death, she sued her brother-in-law and her 
father-in-law’s widow for maintenance, which she 
claimed to have charged upon the immoveable 
property which had belonged to the father-in-law 
during his lifetime, and which wa» now in the 
hands of the defendants : Held (Hahbiood, 
expressing no opinion on this point) that the pro* 
perty in suit, though inherited by the defendants, 
could sot, so far as the plaintiff’s rights were 
concerned, be correctly described as ancestral 
property ” in the defendants’ bands, from which 
she would be entitled to maintenance ; inosmnoh 
as, during the father’s lifeUme, it was not in any 
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iicnBe ancoBtral, and the sons had no co-parcenary 
interest in it, but merely the contiugent interest of 
taking it on their father's death iutestnio, and, in 
the cose of the plaintiff's husband, such interest, by 
reason of his predeceasinjr his father, never bc- 
oamo vested. Adhihai v. Cvr/ttmdu.i M(^hny I. L. tt. 
11 Bom. 1119, dissented from on this point. Sari- 
trihai v. LfiximUnti, I. L. U. 2 Bom. 073. referred 
to : JMdt however, that the father was under a 
moral, thontrh not a IcK-al, oblijration not only to 
maintain his widowed dauj^bter-iii-law during 
his lifetime, but also to make provision out of bis 
self-ac(|uired property for licr inJiintcimnce after 
his death ; and that sncli moral oblitration in 
the father bo<;aino by reason of his sedf-acquired 
property having eome by inheritanoo into the 
hands of his surviving son, a legal obligation en- 
forceable by suit against that son (who took the 
estato not for Ins own benefit but for the spiiit- 
iial benefit of the last pr<»pi ietor) and against the 
property in quostiou. Ad/tihai v. Cmandax 
JS'ntliu,!. L. 11, 11 Born. 109; (uDufft Jfai v. 6’//a 
Jfnm, I. Ti. 11. 1 All. 170 A, tin v. AafAibai I. L. U. 
7 Bom. 127 ; Khrtrama ni Daai v. Kashi jVafh ffas 
2 B. 1i. U. A. (<, lij; ItaJjrmoncij Jfossrc v. Shih- 
rfnindrr Afullick, 2 Hyde, 103, and Taisha v. (iopal 
Urn, 1. L. 11. G All. G32, referred to. Janki r. Nand 
Ram. 

[I.L. R. n All. 194 

(< ) Widow. 

0. — K,rrn(tion of (hrrrv for waintrnamr of wi- 
dow— Liahtlify o/ anvvstral vstotv.'] Maintcu- 
anoo decreed to a co-parconer’s wi<low by reawm 
of her exclusion from sueocssion in a joint fami- 
ly cannot be regarded as a charge on the family 
estate, or the decree treaUnl as a dec^'ce against 
the managing member of the family for the time 
being. Mutha r. Viuammal. 

[1. L. R 10 Mad. 283 

7.— BVrfnf/djf rif/hf to so/iaratr waiutenaoor— 
Widow diiTctvd hy ihr hushtind to hr maintainrd 
isi the family house — Just cause for not tirhty in 
family house— Imputatiou. of unchastity * A 
Hindu widow, who is directed by her husband to 
bo maintainoil iu the family house, is not entitled 
to maintenance if she resides elsewhere without 
a just cause. }\ a Brahmin, resided at Kava 
and died there iu 1874, while his wife (the plain- 
tiff) was living with her parents at Dabhoi, By 
his will ho devised the greater part of his pro- 
perty to his nephew JA, and bequeathed a house 
and certain other property to his wife if she 
came to live at Kava.” In 1883 the plainUff sued 
M and his brother for arrears of mointenauco, 
alleging that they a»ere iu possession of her de- 
ceased husband's prt>j>erty, and therefore were 
liable for her maintenauoo. The defendants 
pleaded that the plaintiff led an immoral life, and 
had therefore forfeited her right to maiuten- 
anco. They farther contended that she was not 
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(1) RIGHT TO MAINTENANCE— 

{e) Widow — concluded, 

entitled to maintenance, unless and until she 
came to reside at Kava, as directed by her hus- 
band’s will. Tho Assistant Judge found that 
there was no evidence of plaintiff’s unchastity, 
and that under the circumstances she could not 
live happily at Kava, where she had no relation 
except the defendants, who had endeavoured to 
blacken her cliaracter. He awarded the plaintiff’s 
claim : Held ^ by the High Court confirming the 
decree, that the plaintiff had ‘*a just cause” for 
not living with the defendants. MULJI BUAISU- 
AMKAR V. BAI UJAM. 

[I. L, R. 13 Bom. 218 

8 . — Notice hy ]}os.<icss ion of widow of her right 
to maintenanerSale of family property to dis- 
ehargn previous mortgage ] Immoveable property 
of a joint Hindu family was sold by a member 
of tho family and his two son.s to the plaintiff, 
and the purchase money was expended in redeem- 
ing a mortgage. The character of the mortgage 
debt w'as not shown. In a suit by the plaintiff 
for ]»OHSossion it appeared that tho property in 
que.‘«tion lind been in the exclusive posse8.sion of 
another member of the family, and after his 
death in that of his widow, for more than 26 
years ; and that neither of them had concurred 
in tho sale to the plaintiff ; it was also found that 
tho widow was entitled to possession on account 
of maintenance: Held, that the separate posses- 
sion of the widow was notice to the plaintiff 
of her interest in the land, and that he was not 
entitled to defeat it. Imam r. Balamma. 

tl. L. R. 12 Mad. 334 

HINDU LAW-MARRIAGE. CoL 

1. Right to give in marriage, and 

consent ... ... 432 

2. Betrothal ... ... 436 

3. Ceremonies ... .. 436 

4. Validity or otherwise of mar- 

riage ... ... 43G 

(1) RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT. 

1. — Afarriage of a girl without her father's eon- 
sent—Jlushand and wife— Suit by the father to 
d rein re such marriage void — Jfactvm valet.] The 
plaintiff, a Hindu father, sued for a declaration 
that the marriage of his daughter, which had 
been celebrated by his wife without his consent, 
was null and void. It appeared that the plain- 
tiff had for about eight years voluntarily given 
up residence with his wife and daughters, and 
that he had several times been requested by his 
wife to get their daughter, aged eleven years, 
married, but had neglected to do so. The plain- 
tiff's wife, accordingly^ having procured a suit- 
able husband for their daughter, informed the 
plaintiff of the intended marriage ; but the 
plaintiff instead of approving the course taken 
by his wife, filed a suit, and obtained an injano- 
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(1) BIGHT TO GIVE IN MARRIAGE, AND 
CONSENT — continued, 

tion refttiaining: his wife from celebrating the 
marriage. The marriage nevertheless was solem- 
nized with due ceremonies. The Court of First 
Instance declared the marriage void. The de- 
fendant appealed, and the lower Appellate Court 
reversed the lower Court’s decree. On appeal 
by the plaintiff to the High Court, Held, con- 
firming the decree of the lower Appellate Court, 
that the marriage should be supported, under 
the circumstances of the case, on the principle 
of factum valet ^ there being no express authority, 
in the Hindu law-texts, making the consent of 
the parents and guardians of n girl a condition 
precedent to thtf validity of a marriage. The 
plaintiff having been informed of his wife’s in- 
tention to marry their daughter, made no lonfi 
fide attempt to marry her, and after entirely 
foregoing his claim to all control over his daugh- 
ter for many years, merely attempted to assert 
his right without any regard to her interests, and 
with the sole object of annoying the mother, from 
whom ho had been long separated with his own 
consent. Qufrre^ whether Civil (’ourts w'ould 
set aside a marriage if a clear case w^as estab- 
lished of fraud, by both the parties intermarry- 
ing, on the rights of the father ns guardian of 
his daughter for the purposes of marriage. 
Khusualcuand Lalcuand V . Dai Mani 

[1. L. H. 11 Bom. 247 

2. — Custody — Gnardmuship^Uiylit of father 
to give Iuk daughter in marriage — (end net of 
father forfeiting such right tin it hy a father to 
restrain his wife from giving their daughter in 
VMrriage. without his consent,] Tlic plaintiff and 
if, the second defendant, were husband and wife 
belonging to the Prabhu caste, and lived together 
in the house of the first defendant, who was Jt's 
father until the year 1880. In 1877 a daughter S 
had been born to them. In 1880 the plaintiff was 
convicted of theft, and sentenced to two years’ 
imprisonment. At the end of his term of im- 
prisonment he did not return to live with his 
father-in-law, but went to reside in his own 
father’s house, where in 1884 be requested his 
wife It to join him with their daughter S. 
It refosed, and she and S continued to live 
in the house of the first defendant, her 
father. I’he plaintiff then married a second 
wife. In November, 1885, S having attained nine 
years of age — an age at which it is customary 
for PrabhuB to seek husbands for their daughters 
---demanded Ms daughter 8 from the defendants, 
who, however, refused to deliver the girl to the 
plaintiff. In May, 1886, the plaintiff filed this 
suit against the defendants, complaining that 
they were abont to have his daughter 8 married 
to her cousin without his (the plaintiff’s) con- 
sent. He prayed that he might be declared en- 
titled to the custody of his daughter, and for an 
injunction against her marriage without his con- 
sent. On filHig this suit he obtained a rule niii 
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for an injunction against the defendants: lie 
that, pending the hearing of this suit, he v 
entitled to the injanotiou asked for. Namabu 
Ganpatuav Dhaieyavan V . Janaudhan Va* 

DEV. 

, ll.L.R.12Bom.1 


3.— Guardianship — Paternal relati res-— Their 
authority to yirea girl in marriage -‘Civil Court's 
jurisdiction to interfere with this nuthorit y.^ 
The general authority, failing the father, of the 
paternal relatives to dispose of a girl in marriage 
is recognized by the Hindu law as a part of the 
guardianship w^hich is correlative as a right and 
a duty to her depondenoo both as a female and 
as an infant. But those who seek the aid of the 
Civil Courts, in order to give effect to this au- 
thority, may not improperly be put upon terms 
which may appear necessary in order to prevent 
the authority from being abused to the injury 
of the infant. Where a father or mother is the 
guardian, the intervention of a law Court can 
seldom bo necessary or desirable. Inthocjisoof 
very gross misconduct and disregard of paternal 
duty, the Court may interfere even in the case 
of a father. A Hindu died, leaving a widow and 
an infant danghtor named JL After his death, 
his widow was forced, through tho uukiuduess 
of her mother-in-law, to seek refuge at her 
parents’ house. There she uiod about eighteen 
mouths after her husband's death. The orphan 
It was then brought up by her maternal uncles, 
8 and G. When It became ten or eleven years 
old, her paternal uncle and paternal grand- 
mother sought, under Act IX of 1801, to take 
possession of tho minor It from tho custody 
of her maternal uncles. This application was 
resisted by 8 and (f on the ground that the peti- 
tioners hfwl no right to give the girl in marriage, 
and that their object was to marry the girl to an 
old Bhatia in Bombay for a largo sum of money. 
I'he Court found that several Bhatia girls of 
Dbarangaon, where the parties resided, had of 
late beeu married to old Bhatias in Bombay, the 
girls’ relatives receving large sums of money. 
And as the girl had never lived with the peti- 
tioners, the Court ordered that she should, for 
the present, continue to live with her maternal 
uncles until the petitioners found a suitable 
husband for her, to be approved by the Court. Of 
the persons selected by the petitioners, one woe 
approved by the Court. He was a resident of Vaiza- 
pur, a town in the Nizam’s dominions. The Ck>art 
passed an order authorizing the ^petitioners to 
give the girl in marriage to this person, and 
directing the girl to be over into the peti- 

tioner’s custody a month before the day fixed 
for the marriage. Against this order and 
Q, appealed to the High Court. JUeldf that 
the petitioners, as paternal relativea of tho 
girl, had, under the Hindu law, a preferential right 
to dispose of the girl in marziago i hot aa they 
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had never taken care of the girl, it was neceaeary, 
in the interests of the minor, to pat them upon 
terms to prevent the possibility df their abusing 
their anthority to the minor's prejudice. /Md, 
idso, that the girl should not be married to a 
person living in foreign territory, as the effect of 
marriage with such a person would b(f to place 
the minor beyond the protection of the Court in 
British India. Jfeld, also, that the girl ought not 
to be foroed into marrying a person whom she 
did not like. Suridiiau v. Hikalal Vjtual. 

[X. L. R 12 Bom. 480 


(2) BETROTHAL. 

^.•^Breneh of promhe of marriage-^Uenpro^ 
cal contingent oontraot — Damage* ~ (fparigaman 
-^Ilalai Jihatia oaHte.'] The plaintiffs alleged 
that by a written agreement dated the 18th 
March 1882, the first defendant and her deceas- 
ed son, L, agreed, that the second defendant, 
A, who was the daughter of the first defendant, 
should be given in marriage to the second plain- 
tiff, who was the son of plaintiff No. 1 ; and that 
the betrothal of these two persona took place 
accordingly. The agreement was executed by 
the said Z, as oldest male member of his family, 
in the name of his deceased father. In pursuance 
of this agreement, the plaintiffs paid to the first 
defendant Ra 700 as vparigaman,'^ and they 
presented £ with ornaments and clothes of 
considerable value. The plaintiffs complained 
that the first defendant subsequently refused to 
carry out the contract of marriage, and had 
mailed her daughter, A", (defendant No. 2), to 
another person. They claimed in this suit to reco- 
ver the ornaments and olotbes, together with the 
Bs. 700 paid to the first defendant as ** vpariya- 
man " and Rs. 10,000 as damages. The first 
defendant was sued both in her personal capacity 
and as heir and legal ropresontativo of her son, 
L, The first defendant ploaded that neither she 
nor the second defendant were bound by the 
betrothal agreement, as they were not parties to 
it ; that the contract had been a contingent con- 
tract, inasmuch as her son, X, had agreed to give 
K, (defendant No. 2), in marriage to the second 
plaintiff only on condition that he (Z) should 
obtain in marriage U, the daughter of the third 
plaintiff, and that Z and U were accordingly 
betrothed ; that Z had died in 1884, and that the 
contract had been thereby determined ; that she 
had been willing to renew it, and had proposed 
that a younger eon of hers, (•/), should be accept- 
ed as die husband of U, but that the plaintiffs 
had declined this offer. In proof of her allega- 
tion that the contraot was a reoiprooal con- 
tingent oontract, the first defendant relied upon 
the following <^use in the agreement : — At 
the time when the marriages are to take place 
the marriiM of the two girls are to be performed 
together, when you shall give your daughter 
in marriage. I alao am at the same time to give 
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(2) BETROTHAL — concluded, 

my daughter in marriage.’’ Hold^ that the agree- 
ment of betrothal was not a reoiprooal contin- 
gent oontract ; and that the first defendant had 
committed a breach of the agreement by not 
giving her daughter, A in marriage to the second 
plaintiff; and that the plaintiffs were entitled 
to recover from the first defendant the value 
of the ornaments and the Rs. 700 paid by the 
plaintiffs as ** vpariyajaan,^^ together with 
Rs. 600 damages for the breach of oontract. The 
second defendant being a minor was held not 
liable, and the suit as against her was dismissed. 
Mulji Tuakbrsby V. Gomti. 

[I, L. R. 11 Bom. 412 

(3) CEREMONIES. 

6. — Gandharva marriage^ necessary reremnnie* 
for,'] In order to constitute a valid marriage in 
Gandharva form, nuptial rites are essential. 
Brindavana t'. Raduamami. 

[I. L. R. 12 Mad. 72 

(4) VALIDITY. OR OTHERWISE OF 
MARRIAGE. 

6 . — Sudras — Inter^marrtage hetioeen per*om 
of different seetlom of th> l^ndra raste^ Validity 
of,] There is nothing in Hindu law prohibiting 
marriages between persons belonging to different 
sections or sub-divisions of the Sudra caste. 
Narain Dhara v. llahfuil Gain, I. L. R. 1 Calc. 1; 
Inderun ValnngypooJy Taoer v. Itamaeawmy 
Talarer, 13 Moore's I. A. HI ; and Ilainaviani 
Anim.nl v. Knlanthai Katchiar, 14 Moore’s I. A. 
346, referred to, Upoma Kuchain i\ Bhola- 
RAM DHUBI. 

[I.L. R. 15 Calc. 708 

HINDU LAW— PARTITION. Col. 

1. Requisites for Partition ... 436 

2. Property liable (or otherwise) to par- 

tition ... ... ... 438 

3. Partition of portion of property ... 438 

4. Right to partition .. ... 439 

{a) Generally .. ... 439 

(h) Illegitimate children ... 489 

((*) Widow ... ... 440 

5. Shares on Partition ... .. 440 

(a) Mother ... ... 440 

6. Agreements not to Partition, and 

Restraint on Partition ... 441 

(1) REQUISITES FOR PARTITION. 

l.-^EJfeet of deed a* creating or not creating 
part it um.] A, the son of a deceased semindar, 
sued B and C, his widow and brother, for posses- 
sion of the zemindari, which was impartible. 
In order to prove that C was divided from the 
late zemindar. A filed and proved a deed of parti- 
tion exeonted by them in respect of their moveable 
property and of a house, which concluded as 
followB;— *<Thero shall be oonneotton only by xe« 
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HINDU LAW-.PARTITION~^o»«W. 

(1) EEQTJISITBS FOR PARTITION-^o;t^/«fi/7i. 

lationship, bnt there shall be no pecuniary connec- 
tion between us.’* Hdd^ that the deed effected only 
a partial partition, and that the last clause must be 
referred to the coparcener's right in partible pro- 
perty described in the instrument, and did not 
operate as a release of any right of succession 
to impartible property. Parvathi r. Thiru- 
MALAI. 

[I L. H. 10 Mad. 834 


2. — Evidence oftcparation — Dtjinrnumt of xliarcx 
fA anoeitral property A four-anna ancestral 
share in a zemindari village was owned by two bro- 
thers in which the share of Jf sou of one of the 
brothers was one-half, the remaining half being 
the share of the plaintiffs, the descendants of the 
other brother- In the village records there had 
been a definement of shares followed by entries of 
separate interest in the revenue records and since 
1264 Fasli the two plaintiffs had eadh been record- 
ed as the owner of a one-anna share and // of 
a two-anna share thereof. The entire four-anna 
share had been in the possession of mortgagees 
from the year 1844 excepting the tdr lauds of 
which II held separately his own share, eh., 10 
bighos. On the 7th July 1888, If executed a 
de^ of gift of his two-anna share in favour of 
the defendants, and caused mutation of names 
to be made in their favour surrendering to them 
at the same time possession of the nir land. 7/ 
died on 2i8t January 1884, leaving neither son, 
widow, nor daughter, and the plaintiffs were his 
heirs at law. They brought this suit to set aside 
the deed of gift and for possession of the air laud 
from the defendants. The suit was dismissed by 
the Court of First Instance, and on appeal the Dis- 
trict Judge affirmed the decree, holding that the 
four-anna share was not joint and undivided pro- 
perty between the co-sharers, and that 11 was in 
separate possession of the two-anna share of which 
the defendants were the donees. On second appeal 
it was contended, that inasmuch as since 1844 
there could have been no separate enjoyment of the 
four-anna share which was in the possession of 
the mortgagees, the evidence afforded by separate 
registration could not prove actual separation. 
Heldf that from evidence of deffnement of shares 
followed by entries of separate interests in the 
revenue records, if there be nothing to explain 
it, separation as to estate may be inferred. Joint 
family property in the hands of mortgagees may 
be separated in estate, although there could be no 
separate enjoyment of the shares so separated. 
Antbika Dai v. Snkhmani Knar^l. L. B. 1 All. 437, 
discossed. Bam Lal v , Dabi Dat. 

(I. L. R. 10 AU. 490 

3. — Effect of agreement to dicide.'] — To con- 
stitute a partition, there need not be an aotoal 
partition by metes and bonnds. An a^eement to 
divide is sufficient to constitute partition. Two 
brotheiB drew up a memorandum of partition, 


HINDU LAW-PARTITION-HJsafiaasA 
(1) REQUISITES FOR PARTITION— 

wberoby they agreed to divide tbo family pro- 
perty in equal shares, and provided that if at any 
future time their sons did not agree and thero 
were any parti tidn, they should exercise owoer- 
ship iu aocordanoe with thin document; neither 
was to take more than was mentioned in the 
dooument.^ Held, that this agreement constituted 
a partition between the brothers, and was binding 
on their descendants. Akanta Dalacharya v. 
Damoduab Makund. 

(L L. R. 13 Bom. 26 

(2) PROPERTY LIABLE (OR OTHERWISE) 
TO PARTITION. 

4. — Impartible eMate-^Xemhidari In 1803 G 
being in possession of the zomindari of Jf, the 
permanent settlement was made with him and a 
mnad was granted to him as proscribed by Reg. 
XXV of 1802. In 1827 (\ tlio only son of 
being in posseBsion of the zemindari, got into 
debt and the zemindari was sold in execution of a 
decree and bought by Government. In 1836 the 
zemindari was granted to .^1, the son of 0, by 
Governraont and a moad issued in the usual 
terms as prescribed by Reg. XXV of 1802. 
A died in 1804 leaving four sons, the throe plain- 
tiffs and C, his eldest son. 6' died in 1860 leaving 
an only son, «/, the defendant. In 1869 the Court 
of Wards took charge of the estate on behalf of 
the infant defendnut and allowed his^unolo, plain- 
tiff No. 1, to receive tbo rents of the zemindari as 
renter. J and his three uncles lived in the same 
house and participated in the joint family pro- 
perty until 1872, when the plaintiffs olaiinod to 
have the zemindari divided. By an agreement 
between the plaintiffs and the Court of Wards all 
the moveable anti immoveable property, except the 
zemindari taluk, was divided iuto four shares and 
distributed in 1874 between the plaintiffs and 
defendants. In 1884 the plaintiffs sued for parti- 
tion of the zemindari, alleging that their cause of 
action arose in 1872, when the Court of Wards 
denied their right to a partition of the zemindari 
taluk. The defendant pleaded that the estate 
was not partible : Held distinguishing the Hun- 
Hupore cane (12 Moore’s T A. I) and the Shiva* 
yu^a eoHc (I. L. R. 3 Mad. 290), and following the 
principle laid down iu the Nozrid cate(l. L. R. 
2 Mad. 128^ that the zemindari was partible. 
Jaganatua V, Bamabhadba. 

(I. L. R. 11. Mad. 380 

(.3) PARTITION OP PORTION OP PRO- 
PERTY. 

6 . — Pariltum of a portitm of Joint family pro* 
perty***Suit for partition of a portion only of Joint 
family property.] A suit will not lie for parti- 
tion of a portion only of joint family property. 
JoGKNDRA NATU MUKEIUI r. JUOOBUirBUU 

[L L.ai4 0alo.l28 
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HXKDU LAW— PARTITION— HINDU LAW— PARTITION— 

(4) EIGHT TO PAETITION. (4) RIGHT TO FAWmO^-coneluded. 

(») GlNBBiLLT. (i) IHEOITIMiTB ChILDBBN— coltoltwici. 


0. — Inheritance of talukdari ejitate in Onde^ 
Sanad recognizing primogeniturt^ effect of an to 
cicieting rigUn of inheritance — Sharee held hy 
mcmberH of family — Mesne profits on specific and 
dtfinlie skares!\ The ordinary rule ie that if por- 
BOis are entitled bcuefioially to shares ^ au es- 
tate they may have partition. Although in a suit 
for the partition of joint family estate, whore the 
head of the joint family does not account 
for the profits, under the ordinary Hindu law, 
mesne profits are not recoverable, it is not so 
where the family has been living under a clear 
agreement that the members are entitled, not os 
an ordinary Hindu family, but iu specific aud 
definite shares. If the enjoyment of those shares 
is in any way disturbed, the right to sue for pro- 
fits will arise, as well as the right to partition. A 
talukdari estate which, before and after annoxa- 
tiou, was subject to the common Hindu law of 
Oude, tiz^ the Mitakshara, was restored after the 
general confiscation of 1K58, to the family, which 
received a sanad recognizing the shares of its 
members. At the same time, a grant was made 
to the head of the family as talukdar of two 
other villages, and to him afterwards in I SGI was 
issued a primogeniture sanad of the above taluk- 
dari estate This samd could not prevail against 
the family rights of inheritance ; and effect was 
given to family arrangements, with the same 
result as regards the two villages. On the con- 
tention that the family, by the effect of the 
samds^ was to have one head aud solo manager 
in the talukdfir, who, being accountable to the 
Junior members for tboir shares of the profits, was 
alone to hohi the entire estate by primogeuiture: 
Meld, that this kind of managership was entirely 
unknown to the common Hindu law of Oudo ; 
and that apparently, the Oude Estate Act, 18GU 
did not contemplate any such thing. At all 
events there must bo clear arrangements, such as 
were not found hero, to establish aud prove its 
existence. Partition was accordingly decreed to 
the members of the family suing for it. Pirtki 
Pal Singh v. Jawahir Singh, I. L. U, 14 I. A. 
J17 ; I. L. R. 14 Calc. 49JI, as to the right to parti- 
tion of a talukdari estate, refcrre<l to aud follow- 
ed : also the same case in regard to profits, where 
the mombore of a family are entitled to spucltlc 
and definite shares not as members of an ordi- 
nary joint family. Shankar Baksh r. Habdso 
Bakbh. 

[I. L. R. 10 Calo. 397 
[L. H, 16 1. A. 71 

iLLKaiTllfATK CHILDREN. 
s-^Illtgitimatc Among Sudraa 

an illegitimate son is entitled to maintain a suit 
for partition of the family property against his 
father's legitimate sons: and if his interest is 
endangered by reason of the property being left 
under the manngomeat of the latter, partition 


can be claimed during his minority. Thangam 
PiLLAl V. SUPrA PiLLAI. 

[I. L. R. 12 Mad. 401 

( c ) Widow. 

8.~ Widows inpossession of hnshand's estate joint • 
Ig^Jitle under adoption or wiM,^ Where Hindu 
widows are in lawful possession of the property 
of their deceased husband, they have an estate or 
iuterest therein in respect of their possession 
notwithstanding that under an adoption or will 
by the deceased a preferable title thereto may 
exist. Such estate being joint is also partible, and 
either widow may maintain a suit for possession. 
SuNDAu V. Pare ATI. 

[L. R. 16 I. A. 186 : I. L. R. 12 All. 61 

(6) SHARES ON PARTITION. 

(a) Motheb. 

Pcngal Sehool of Imiw — P artition hysons 

Matin r's share on partition^Sueeession to share 
giren t o a mother on pa rtition.'] Under the Bengal 
School of Law the share which a mother takes on 
partition among her sons is not taken from her 
husband’s estate either by inheritance or by way 
of^ survivorship in continuatlou of any pre- 
existing interest, but is taken from her sons iu 
lieu of, or by way of provision for, that main- 
tonance for which they and their estates are 
already bound ; and on her death that share goes 
back to her sons from whom she received it. 
SOKOLAH Dossee r. Bhoobun Mohun Neoghy. 
Unnopoornah Dossee v. Bhoobun Mohun 
Neoghy. 

[I. L. R. 16 Oalo. 292 


i\j.-^Ma)ntenance oj lltnda irfdow tchero there 
are sons hy different mothers, hotv chargeable, "I 
\\hen the Hindu law provides that a share shall 
be allotted to a woman on a partition, she takes 
It in hou of, or by way of provision for, the 
matiiteuauoe for which the partitione<l estate is 
already bound. According to Jimutavahaua, re- 
ferred to by Jagauatha (Colobrooke), commenting 
on V. 89 of Chap. 2, Book V, it is a settled rule 
that a widow shall receive from sons, who were 
born of her, an equal share with them; and 
sho cannot receive a share from the children of 
another wife. So long as the estate remains 
joint ^d undivided, the maintenance of widows 
IS a charge on the whole ; but where a partition 
takM place, among sons of different mothers, 
each widow is entitled to maintenanoe only out 
of the share or sharm, allotted to the son or 
sons of whom she is the mother. Jeeomony 
Vosset V. Attaram Ohose (Maonaghten's Cons. 
U. L., p. 64), referred to and approved. Hexan- 
GiNi Dasi V. Ejbdarnath Kunou CHOWDHBYs 

ri-L.E 16 Oalo. 758 
[L.R.ieiA.U5 
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HINDU LAW-PARTITION-ro»/jZ«rffrf. 

(6) AGBEEMBNTS NOT TO PARTITION, AND 
RESTRAINT ON PARTITION. 

dedhuttfd to family idol — Land 
exoludrd from. of family proprrty and 

dorlared inalionahlr — SubJtrqt/rnt purcfiaxc from 
Encheat Vfpartmt nt of Oovrrnmonf^iSale in rxr- 
culion of diTrt‘(\\ By a partition-deed by the 
six members of a Hindu family it was provid(3d 
that part of the land of the family Hhould be set 
apart for the maintenance of the family idol and 
shonld be inalienable and the rest of the land 
was divided equally. Subsequently the Ooveru- 
ment claimed the dedicated laud as an escheat, 
and sold it to the members of the family jointly, 
of whom one built a house on part of it — less 
than one-sixth— with the consent of the others. 
The house and its site was sold in execution of 
a decree aeainst the builder : JIrhl, that the 
other members of the family were not entitled 
to have the house removed or the sale cancelled. 
MALLAN r. PUUUSIIOTHAMA. 

[I. L. R. 12 Mad. 287 

HINDU LAW-PRESUMPTION OP 
DEATH. 

Inherit issiny prrmn. — Claim after xereu 
yearn — Co-oirnerH Ahnent eo-oiem r — ('lnim to 
hin nliare of property a ynrntion. of evtdenee^ not of 
nneeeHitio7t — Eeidmee uiet / of 1872, rf. 108.1 
2), O. and E were co-owners of certain khoti 
villag^es. B disappeared and was unheard of for 
more than seven years. In his absence, 1) 
received his (7iV) share of the rents and profits. 

0 claimed to be entitled to a moiety of //> 
share therein, and brouj^ht this suit against .* 
Held, that G was entitled to such moiety, E, 
having^ been absent and unheard of for more 
than seven years, might be presumed to be dea<l, 
under s. 108 of the Evidence Act I of 1872 ; 
and G, as one of his two survivors, was entitled 
to a moiety of his property. Where the right of 
a party claiming to succeed to the property of 
another is based on the allegation that the latter 
has not been heard of for more than seven years, 
the question to be decided is one of evidence, and 
not a part of the substantive law of inheritance. 
Parmenhar Eat v. Euthenhar Sittgh, I. L. R. 

1 All. 6.3, concurred in. Dhondo Bhikaji v, 
Ganesh Bhikaji. 

£1. L. R. 11 Bom. 433 

HINDU LAW-REVERSIONERS. CoU 

1. Powers of Reversioners to restrain 

waste and set aside alienations... 441 

2. Conveyance by widow with rever- 

sioner^s consent ... ... 442 

Cl) POWERS OP REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE 
ALIENATIONS. 

widow — Alienation ^Stiit hy rever^ 
Honor to get aoide alienation— Neareot reversioner 
—CollusionA The only person who can maintain 


HINDU LAW-REVERSIONERS-^I^. 
(1) POWERS OP REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE 

a suit to have an alienation by the widow of a 
childless Hindu declared inoperati ve beyond tho 
widow’s own life interest is the nearest rever- 
sioner who. if he survived the widow, would 
inherit; unless it is shown or found that he 
refuw3d Without sufficient cause to sue, or pre- 
cluded himself by his own act from suing, or 
colluded with the widow, in which ease only can 
the more remote reversioners maintain snob a 
suit. Antoid Koer v. Court of Wards, L. R. 8 I, 
A. )4;I.L.R. (> Calo.7fi4,and A v. Thahuri, 

I. L. R. 4 All. Ifi, referred to. llamphal Jlai v, 
Tula Kuari, I. L, R, fi All. llfi, and Mad an Mohan 
v. Purlin Mai, I. L. R. 6 All. 288, distinguished, 
Jhula i \ Kanta Pxiasai). 

LI. L. R. 9 All 441 


(2)-rONVi:YANOE BY WIDOW WITH 
UEVKllSlONBirs CONSENT. 

2.— Gift hy Hindu iridom of her own interest 
and that of eonseniiny reremionerC] A Hindu 
widow in possession can, with the consent of a 
reversioner, nmke u valid gift which will operate 
so far as the interest of the widow and that of 
the consenting reversioner are concerned. Hauy 
Sri maty Eiheah v. liany Koond Lnia, 4 Mooroa 
I. A. 21)2 ; Kooer Goolah Singh v. Eao Kurun Singh, 
14 Moore’s I. A. 17(»; Sin Dimi v. Qnr Sahai, 
I. L II. .’1 All. 3G2 ; and Raj Enllnhh Sen v. Oomesh 
Ch under Eooz, I. L. R. 6 Calc. 44, referred to, 
Enmpluil Eai v, Tula Kvari, I. L. H. 0 AIL 116, 
distinguished. Ramaduin r. Mathura Singh. 

[I.L.a.10 All. 407 


HINDU LAW-STRIDHAN. 

\,~.Mayukha— Inheritance— Property giren to 
a woman by a stranger— Devolution oj smh pro^ 
perty — Daughter's daughter s not entitled to it — 
Son's widow preferred as gotraja sapinda,"] 
By the law of inheritance laid down in the May 
ukha a house given to a married woman by a 
stranger to the family and her own earnings de- 
volve on her death as if she had been a male. 
The daughter-in-law of the deceased owner sue- 
oeeds, therefore, in preference to the daughters of 
a deceased daughter. Bai Narmada e. Buag- 
wantbai. _ 

rT T. n BOK 


2.—Shares in villages hold hy ipife forwor 
proprietor— MUakshara.J A share in a pattildari 
village given by a Hindn proprietor to his wife 
may become her stridhan, within the oontempla* 
tioo of the Mitakahara, s. II, ol. 1, enabling her 
to make a valid gift of it ThaKBO v . OAMOA 


Prasad. 


[I.L.R.10AUL197 
[h. R. 151. 
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fllNDU LAW-.OSURT. 

Interut recoverable at awy one time, amount of 
•^Vamdupatf Rule of — Act XXVIII of 1855— 
High Courts Ordinary Original Civil Juritdic* 
tion,] The rule of Hindu law, known in Bombay 
as the rule of Ramduoat, that no greater arrear 
of interest can he recovered at any one time than 
what will amount to the principal 'sum. is neither 
a mere moral precept nor limited in its application 
to other than stipulated interest, and as a part of 
the Hindu law of contract is, in the absence of 
any legislative enactment to the contrary, the law 
as between Hindus in the High Court in its 
Ordinary Original CivilJurisdiction. Act XX VIII 
of 1855 deals exclusively with the rate of interest 
which may be allowed, and there is nothing in 
that Act inconsistent with tiie rule of Damdapat. 
Natkohhai Pamohand v. Mulekand Jfirachund^ 5 
Bom. A. C. 195, distinguished. Nobin Cuundeb 
BANNEKJBB r. fiOMBSlI OUUNDBH GHOSE. 

[1. L. R. 14 Oalo. 781 


HINDU LAW— WIDOW. CoU 

1. Interest in estate of husband ... 443 

(d) By inheritance ... 443 

(5) By dee<i, gift or will ... 444 

2. Power of widow ... 445 

(a) Power of disposition or aliena- 
tion ... 445 

3. Decrees against widow, as represent- 

ing the Kstate, or Personally •«. 448 

4. Disqualifications .. 448 

(a) Be-marriage ... 448 


See Declaratory Decree, Suit for— 

llEVEBSlONERS. 

11. L. R. 11 All. 253 

jSf'fl Hindu Law— Family Dwelling 
House. 

[1. L. R. 13 Bom. 101 

See Mortgaoe— Bedemption— Redrmp- 
TiON OF Portion op Property. 

LI. L. U. 11 Mad. 304 

(1) INTEREST IN ESTATE OP HUSBAND. 

(tf) By Inheritance. 

1.— AcruniMfafidTM.] The right of a Hindu 
widow to the income and accumulations of her 
hustond's estate arising subsequently to his death 
is absolute, and is not affected by the fact that 
she m\f receive them in a lamp sum ; but whe- 
ther she receives them as they fall due, or after 
^ey have aooumulated in the hands of others her 
right is the same, Qrish Ch under Roy r. 
Broughton. 

[I. L. R. 14 Oalo. 861 

8,— /aftftvtf of JRndu widoirs in ^ 

Partibk eetate.] Where Hindu widows are in 
lawful possession of the property of their deoeased 
husband, they have an estate or interest therein, 
ill respeot of their possession, notwithstanding 
that 4iiidw an adoptm or a will by the deceased. 


HINDU LAW-WIDOW-oasfia«ed. 

(1) INTEREST IN ESTATE OP HUSBAND— 

continued, 

{a) By Inheritance— 

a preferable title thereto may exist. Such estate 
being joint is also partible, and either widow may 
maintain a suit for partition. SUNDAR v, PAR- 
BATI. 

[L. R. 16 I. A. 186 
[I L. R. 12 All. 61 

(5) By Deed, Gift, or Will, 

3 .— ternney — Tenanoxj-in-common — Ap* 
potntment of persxom ha the. heire^' of testator — 
Widoio^H ant ate in properf y devised to her hy her 
huahand'H will.'] if, a Hindu, died in 1876, leav- 
ing by his will all his property to bis widow II ^ 
and his adopted son N, “ as his heirs, with a 
direction that they should maintain themselves 
out of the income, and pay one i>, Rs. 1 ,000 a year 
for managing it. N died intestate in 1 880 in Ws 
lifetime, and i/ then claimed the whole estate, 
contending that, under the will, she and iVhad 
been joint tenants, and that on his death she took 
his share by survivorship. N left a widow, the 
plaintiff A: Held, that, under the will, /f took 
only a widow’s estate in half the property, and 
that (subject to her right, as a Hindu widow, to 
a widow's estate in a half share) the entire pro- 
perty vested absolutely in N, On N's death the 
property (subject as aforesaid) vested in the plain- 
tiff A, as his widow and heir, for a widow^s estate, 
and she became entitled to joint possession with 
the defendant II, A widow taking under her 
husbaod's will takes only a widow’s estate in the 
property bequeathed to her, unless the will con- 
tains express words giving her a larger estate. 
Hirauai V . Lakshmibai. 

[I. L. R. 11 Bom. 573 

Afifirming on appeal the decision in Lakshhi- 
BAi V , Hiradai. 

[1, L. R. 11 Bom 69 

^.-—Qift of immoveah^le property hy husband-^ 
Life interest '-^Ileritahlv interest-^ Alienable in* 
terest.] The plaintiff, alleging himself to be joint 
in estate with A, his grand-uuole, sued to set 
aside an absolute gift of the house in suit made 
by A in favor of his wife, as also the subsequent 
sale of the house by the wife to the defendant. 
The lower Appellate Court, finding that A was 
separate in estate from plaintiff and the sole and 
exclusive owner of the house, held the gift to the 
wife and the sale by her to defendant valid and 
dismissed the suit. On appeal plainUfl contended 
that he was the heir of the donee and that under 
the deed of gift she had no power to alienate : 
Held that, from the wording of the deed of gift it 
appea^ that the husband intended to give and 
did give to his wife an heritable estate in and 
power of alienation over the property the subject 
of the gift, and ;theref ore the sale hy the wife was 
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HINDU LAW~ IDOW^ontiMisd, 

(1) INTBBBST IN ESTATE OP HUSBAND- 
eoncluded, 

{b) By Deed, Gift, or YfiLi^onelnded. 

valid, Koombehari Dhur v. Prem Chand Dutt, 
I. Ii. B. 6 Gale. €84y referred to. Kanhia. e. 
Mahik Lal. 

[I. L. R, 10 All. 495 

(2) POWER OP WIDOW. 

(a) Power op Disposition or Alienation. 

6 . — Grant by widow of jungloburi tenure — 

Power to bind reverjtionere.] The question whe- 
ther a jun^lehuri tenure granted by a Hindu 
widow is binding on reversioners depends on the 
circumstances of the land : Whether 

such a tenure granted in respect of a chur whore 
no legal necessity on behalf of the widow is 
shown could under any ciroumstancea be binding 
on the reversioners. Drobomoyi Gupta v. Davis. 

[I. L. R. 14 Oalo. 323 

Q.^Acey7mdatio)M by TTindn widow— Aeevniu- 
laiioHS, prrwd vp to which they may he draft 
with—Leyaey to Hindu widow. ^ The right of a 
Hindu widow to the income and accumulations 
of her hiuband's estate arising subsequently to 
his death is absolute, and is not affected by the 
fact that she may receive them in a lump sum ; 
but whether she receives them as they fall due or 
after they have accumulated in the hands of 
others her right is the same. The question to be 
sought for in determining her right to deal with 
such income and accumulations of income is one 
of intention. If she has invested her savings in 
such a manner as to show an intention to aug* 
ment her husband’s estate, she cannot afterwards 
deal with such investments, except for reasons 
which would justify her dealing with the origi- 
nal estate ; but, if she has evinced no such inten- 
tion, she can, at any time during her life, deal 
with the profits. Where she invests her income, 
making a distinction between the investments 
and the original estate, she can at any time 
thereafter deal with such investments, save in 
the case of the purchase of other property as a per- 
manent investment. But should she invest her 
aavingu in property held by her without making 
any distinction between the original estate and 
the after purchases, the primd facie presumption 
is that it has been her intention to keep the estate 
one and entire, and that the after purchases are 
an increment to the original estate. Grish Chun- 
DER Boy V. Broughton. 

[I. L, R. 14 Oalo. 861 

7. -^Alienationt by a widow of her hutband'g 
eitate in order to pay his time-barred debts — 
Widom*i status as distinguished from that of a 
manager— ^Liability of alieners— Rights of reeor- 
signers,'] Aooording to the Hindu law, a widow 
is competent to alienate her husband's estate for 
the purpose of paying his debts, even though 
they may be barred by the law of limitation. 


HINDU LAW-^'WlDOW-ceafiaeM 

(2) POWER OP WIDOW-c<#nfiaiisrf. 

(a) Power op Disposition or Aliekatiok— 

continued. 

Her alienations for such a purpose are legal and 
binding on the rogersionary heirs. A widow standi 
in a different position from that of a manager 
of a joint family. The latter can aot only with 
the consent, express or implied, of the body of 
co-parconers. In the widow’s case, the oo-par- 
ceners are reduced to herself, and the estate cen- 
tres in her. She can, therefore, do what the body 
of CO- parceners can do, subject always to the 
condition that she acts fairly to the expectant 
heirs. The rights of these heirs impose, on per- 
sons dealing with a widow, tho obligation of 
special circumspection, failing which they may 
find their securities against tho estate to be of no 
avail after the widow’s death. Chimnaji Govind 
Godbolk V. Dinkar Dhondev Godbolb. 

[I. L. R. 11 Bom. 320 

&. — Gift by Hindu widow of her own interest 
and that of oonsentiny rerersioner.'] A Hindu 
widow in possession can, with tho oonsent of a 
reversioner, moke a valid gift, which will operate, 
so far as the interest of tho widow and that of 
the oonsenting reversioner are concerned. Rang 
Srimuty IHbeah v. Rany Koond Luta 4 Moore’s 
I. A. 21)2 ; Kooer Ooolab tSingh v, Rao Knrun 
Singh, H Mooros’s I. A. 176; Sia hast v. Our 
Sahai I. L. U. ^ All. 3(>2 ; and Raj IhUlubh Sen 
V Oomesh Chvnder Rooz, I. L. R, 6 Calc. 44, refer- 
red to. Rawphal Mai v. Tula Kuan\ I, L. R. 
6 All. IIG, distinguished. Ramadhin v. Mathura 
Singh. 

ih Ii.R.10 All. 407 

9 . — Adopted s.n's right to impeach alienation 
unnecessarily made hy his adoptive mother before 
h is adoption— \Vidon\ alienation by— Alienee from 
widow bound to inquire if legal tuwessity for aliens 
ation—Eoidenec—Onus of proving necessity for 
alienation hy the feidow ] The plaintiff claimed, 
as the adopt^ son of one A, to recover possession 
of his adoptive father's property, whioh had been 
mortgaged by his (A"’*) widow, R (defendant No. 
1). to the third defendant, B, prior to the plain- 
tiff's adoption by her. The property had oome 
into R's possession incumbered with a mortgage 
effected by her husband, and, in order to redeem 
that mortgage, she mortgaged the proper^ Again 
to one y. She subsequently paid off ^s debt, 
amounting to Rs. .S,629, and in 1876 she mort- 
gaged the property for Us. 5/J99 to B who was put 
into possession. In 1881 , she adopted the plaintiff 
and in 1882 the plaintiff brought this suit to re- 
cover the property. He contende<l that R bad 
no power to alienate or mortgage the ancestral 
immoveable property of her deceased husband 
and be claimed, as the adopted sou of A, to be 
entitled to the property free from the mortgages 
or other incumbranoes with which R had 
tempted to charge it. For the defendau to it was 
contended (inter alia) that the plaintiff oottld 
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HINDU LkVl^WlDOW^oontinued, 

(:) POWER OP mDOyf^oontinved. 

(a) Power of Disposition or AtiENATiON— 
continued, 

not impoach transactions effecteil by liis adoptive 
mother prior to his adoption • Ucldy that the 
plaintiff, aa the adopted sou of A', had a right 
to impeach the unnnthorizod trauHactions of his 
adoptive mother, 7f, who possessod only^a widow’s 
restricted power of alienation. The plaintiff wjis 
adopted by It to her husband, who was the last 
owner of the ancestral property, 'i’he plaintiff 
at once succeeded to that property ujion his 
adoption ; and as heir of his adoptive father was 
entitled to object to any alleuatioii made by Jt, 
(m the principle that the restrictions upon a 
Hindu widow’s power of alienation are insepar- 
able from her estato, and their existence docs 
not depend on that of heirs capable of taking 
on her death : Jtcld also, that the plaintiff w'as 
entitled to redeem the property on payment of 
such amount only as was raised by U for the 
purpose of meeting expenses necessarily incurred 
by her : JMd further, that the of proving 
the neoessity for aliouation lay upon H, The 
Court found that there was no evidence that 
any sum beyond lU. il,C2U, the amount of Vn 
mortgage, was really required by It, and, accord- 
iugly, directed that the mortgage account should 
bo taken between the plaintiff and Jt ou the 
footing that tho principal of the mortgage- 
<lebt was its. 11,020 only, instead of Hs. 5,000. 
Lakbhman Bhau Kuopkab r , Uauuabai. 

[I. L, R. 11 Bom. 609 

10, — Accumnlaiioint — Period up to udiick aeeu- 
mulations ntay be dealt n'ith^Jntenfion to aeeu- 
Under the will of M C M the testator 
left bis estate to his brother, provided that, with- 
iu a term of eight years, uo sou should bo born 
to such brother, capable of being adopted as a 
son of the testator, in accordance with certain 
conditions made in the will. These oonditious 
failed, and on the expiration of tho term of eight 
years, the estate vest^ in the brother. Tho wdll 
made no provision for disposal of the rents and 
profits of the estate during the period the sneoes- 
sion thereto was in abeyance. Disputes having 
arisen between the widow of the testator and his 
brother, as to the right to suoh rents and profits, 
the brother eveutuallj agreed to pay, and did pay, 
over to the widow a largo sum by way of settle- 
ment of these disputes, for which sum the widow 
executed a release. The widow invested the sum 
so reoeived iu Government Securities, and twenty 
years afterwards created, with this fund, a trust 
in favor of one Q Q R, and appointed B trustee 
thereof. On the death of the widow, the daughters 
of the testator tried to set aside this Lrust, olaim- 
ing the funds as a portion of their father’s estate 
with which the widow had no right to deal : 
Held Oiat, as the accumulations were handed 
over to the widow by the person entitled to the 
reversion after the estate had vested in him, and 
a release hid been entered into between them, 


HINDU -^’WTIDOW— 

(2) POWER OP WIDOW— 

{a) Power op Disposition or Alienation— 
concluded, 

no presumption arose that the fund in question 
had been accumulated by the widow for the bene- 
fit of other heirs of the testator, and that there 
being no such presumption, the facts of the case 
must be looked at to ascertain the intention of 
the parties regarding this fund : Ileld, as to this, 
that the conduct of the widow evidenced no 
intention to accumulate the sum received by her 
for the benefit of any person but herself, or that 
she ever intended to give up the power of dispos- 
ing, expending, or dealing with it in any way. 
SowDAMlNI DaSSI V, BROUGHTON. 

[I. L. R. 16 Oalo. 674 

(3) DECREES AGAINST WIDOW, AS REPRE- 
SENTING THE ESTATE, OR PERSONALLY. 

11. — Personal deerce against person Jiavmg life 
interest— -Decree for arrears of rent — Execution 
of decree.’] A decree for arrears of rent was ob- 
tained by II against /d, a daughter in possession 
for a life estate of property inherited from her 
father It. On the death of this property was 
taken by her two sons as heirs of her father It. 
The decree was for arrears which had accrued 
during the lifetime of It^ and the sous had been 
substituted for It as judgment-debtors. On an 
application for execution of the decree : II eld, 
ou the principle laid down iu Baijun Doohey v. 
Brij lihooknn Loll Amisti, L. H. 2 I. A. 275 ; 
1. L. U. 1 Calc. IH.’l, that the debt was a personal 
debt, payment of which could be enforced only 
against the property left by B. The decree, 
therefore, could not be executed against the pro- 
perty inherited by the sons from 11. Hurry Afo- 
hun Itai r. Gonvsh Chunder Doss, I. L. R. 10 
Gale. 823, distinguished. Kristo Gobind Ma- 
JUMDAK r. Hem Chunder Chowdhry. Krishna 
Gopal Majumdar V. Hem Chunder Chowdhry. 

[I. L. R. 16 Calo. 611 

(4) DISQUALIFICATIONS. 

(a) Re-Marriaoe. 

\2.-^Re-inarriagc, Effect of’— Act XV of 1866 
s. 2.— Suit by rerersioner to estahluh his title to 
property sold in execution of decree obtained 
against n^idow as representing husbajid^s estate,} 
In a suit brought by the plaintiff as the nearest 
heir of 0 T, who died intestate in 1873, to set 
aside a sale of immoveable property belonging to 
the estate of 0 T which had been sold in exe- 
oution of a decree obtained by the defendant J, 
against B V, the widow of 0 T, who had mar- 
ried again, and whose husband was the brother of 
the purchaser at the execution sale, the Ooart 
found on the evidence that the suit against B Y. 
was ooUusive, and that the sale in execution 
was in fraud of the plaintiffs right. He was, 
therefore, entitled to a decree declaring that he 
was not bound by tiie sale of the 3rd November 
1875, in the suit brought by J against B V sm 
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(4) DISQUALIFICATIONS 

(a) ’RR^^AUUiAQK—eoncludtd, 

representative of her deceased husband, O T: 
Held that whether the plaintiff was entitled to 
immediate possession of the pro{>erty in the suit, 
depended on the question whether Ji T'x life- 
estate was defeasible on her re-marria^e. She 
belonged to a caste in which rc-marriage was per* 
mitted. The following issue was accordingly sent 
to the lower Court for trial:—** Whether, by the 
usage of the country, the rights and interests of 
B V hy inheritance in her deceased husband’s 
property, the subject of this suit, ceased and 
determined on re-marriage in 187d. as if she had 
then died.” Parkkh KmVNCHor r, Bai Vakiiat. 

[I.L. R. 11 Born. 119 

13.— XV of lRr>r>, n, 2. — Ilc'murriagr of j/v'- 
dc/r, who ooohl hair rr-vtnrrird ht forv the Art intx 
paiitrd.^ Act XV of 1850 w*aH not intended to 
place under disability or liability (xirsons who 
could marry a second time before the Act was 
passed. It was intended to enable widows to 
remarry, who could not previously have done so, 
and 8 2 applies to such persons only : Jlrld there- 
fore that a wddow belonging to the sweeper caste, 
in which there is not, and in lH5r» was not. any 
obstacle by law or custom against the re-marriage 
for widows, del not by marrying again forfeit 
her interest in the property left by her first bus- 
band ; and that th(5 reversioiu^rs could not pre- 
vent the sale of such iutere.st in ex«*cutiun of a 
decree for enfovcemHiit of hypoLhecatiou. Hau 
Sabak Das r. Nandi. 

[I. L. R. 11 All, 330 
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See Hindu Law — Endowment — Suc- 
cession IN Management. 

[LL.R. 16 Calc, 103 

See Malabar Law— Will. 

(1) POWER OF DISPOSITION 

(a) Disherison. 

t^’^Kunenpative will — Difinhi^rUon of an «»- 

divided jam.] Under Hindn law, a father has 

W., D. 


HINDU LAW-WILL-ca«r»«Hsrf. 

(1) POWER OP DISPOSITION— 

(rt) DlSHKRiaoN~~reac/sd<frf. 
power by a nuncupative will to dispoRo of self- 
acquired immoveable property as ho pleases and 
to the complete disinheriting of an undivide<l son 
I Si nnAYYA r. Sukavya 

(I. L. R, 10 Mad. 

(2) NUNCUPATIVE WILLS. 

2. —I)iei)ihrri^on of an vndirided jton ] Under 
Hindu law a father has power by a iiuuoupative 
will to dispose of self-acquired immoveable pro- 
perty as he pleases and to the complete disinherit- 
ing of an undivided son. Subbavya r. Suhayya. 

[I. L. R. 10 Mad. 261 

3. — Conet rvrt ion of a varaepatru.'] In 1847 
A, a Hindu uidow. oxeeu ted in favour of 7/ a 
vantHpaira (a deed of heirship) in the following 
terms “My husband has died. Wo have nb 
iKsne, and you are a son of iny husband’s cousin. 
Taking this into consideration, my husband ex- 
pressed his wish, when h(‘ was on the point of 
death, that all the houses and shops sitmt/O in 
Poona, except tin* house at Benares, should bo 
given to you. and that y<)U should be mwlo owner 
of all raoney-donlings connected with Poona. I, 
theref<»re, in obeying his command j»aHs this deed 
of heirship to you. and make you owner of all 
the property meiilioued above like our kui. You, 
therefore, enjoy tho prop»jrty in your name joy- 
fully;” Urhl.ihwtXho. oantepatra was evidenoo 
of a nuncupative w'i 11 by husband in favour 
of Ji . .Such a will by a Hindu would Iw quite 
effectual, except in coses governed by the Hindu 
Will's Act (XXI of 1870). UAftl CHINTAMAN 
Dikshit r. Mono Lakhhman. 

[I. L, R. 11 Bom. 89 

(.3) TESTAMENTARY INSTRUMENTS. 

4. — Will of a J/indu in faronr of hh nrifr wade 
on hie lahing a eon in adoption.'] A Hindu, on 
taking a son ina<loption, executed a “settlement 
as to what should he done by my adopted son and 
my wife after my lifetime,” providing that on an 
event, which liapixmcd, the wife should enjoy 
certain laud for life in lieu of maintenance. In 
a suit by the w*idow of the executant against the 
adoptive sou for possession of the land : Ueld^ 
that the instrument w'as a will. Lakrhmi r. 

SUBBAMANYA. 

(I. L. R. 12 Mad. 490 

(4) CONSTRUCTION OF WILLS. 

[ a ) Special Casks op Construction. 

b.— ’Adopt ion-- Adoption directed to hemadefHot 
hy teetator'e widow, lut by tJuf widow of hie deeeas^ 
ed eon — Adoption of teetatoCe nephew direeted 
hy will^lieqveei of property io eiteh nephew^ 
Persona deeignata.] A. a Hindn testator, by 
bis will dat^ the day before bis death, deolar* 
ed that it was hU wish to adopt his nephew 

15 
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HINDU LAW— WILL — emi^ned, 

(4) CJONSTEUCTION OF 

{a) Special Casks of OowmufJcrtiov—oontituted. 

K as hit toa, but that, if he thould bo un- 
able to do to in hit lifetime, his daughter- 
in-laWf L (the widow of * a deceased ton //), 
waa **to take the taid K in adoption.” Hit 
will then ooativned’: ** Hit a^loption coreraony is 
to be performed. My property, ^hich may re- 
main at a ratidut after all the thinga meutiotied 
in my will hare boon done, 1 giro to thie lad ae 
hit inheritance, and 1 appoint him ae my heir.” 
A tubteqnent clauee of tlie will directed ae 
followM : — '* Jn tlio twenty-eighth clnnne above it 
hat been directed (that a eon) ehouid be adopted, 
lit aooordance therewith, after the eaid K ehall 
have been ndopbe<], should he die without (leaving) 
any descendants, then 6V<f>ni X is duly to adopt, 
out of my father J dV dc^cendantB, any lad 
who may be found fit. And if the said L 
Hhould not be living at tliat time, then (any) 
la<l (begotten) of the loins of my father. J A , 
who may appear to iny executors to be fit, is duly 
to be appoiutod my heir. And to him ray pro- 
perty, as mentioned above, is duly to be giveu in 
inheritance. And his a<ioptiim ceremony is to bo 
performed. And the outlays on the occasion of 
his marriage also are duly to be made as written 
above. ” //('/</, that the directiou by the testator 
to his daughter-in-law to adopt a sou was a direc- 
tion to her to adopt a sou to herself and her de- 
oeased husband and not to adopt a son to the 
testator; the former being the only a<ioption 
which she was by Hindu law competent to per- 
form* also, that, unless K was adopted as 

direoted by the will, he was not entitled to the 
testator's property. His adoption was a condition 
preoedent to his inheritance. KarbandasNatua 
V. Ladkavauu. 

[I. L. R. 12 Bom, 186 

^.'—Adoption — Adoption dirrrfrd hy n'ill — lie- 
qurnt of property by uull to the boy named for 
adoption bytentafor — Condi f ionaf y (ft on adoption 
— Conditions proponed hy iMtorai father bvfore 
consenting to ym his son in adoption,'] O T, a 
Hind a of the Bhatla caste, died on the fith Sep- 
tember, 1867, having by his will, dated the same 
day, direoted that, in case no sou was born to him 
his widows (the plaintiff), should a<lopt the son 
of bis nephew, who was to be made his adopted 
•on*” The following was the material part of 
tlie will : ** 19. Daring my lifetime, or snbse- 
qnently to my decease, should a child (begotten) 
by me not be born of the womb of my wife A' 
tlmn I direct and order and appoint as follows 
There is my nephew D. He has now one son to 
whom he has not as yet given a name. My wife 
to take chat son in sdoption after my decease, 
and he Is to be made my adopted son. And after 
wital is mentioned in (this) my testamentary writ- 
ing hae been done aeoordiugly, 1 give (him), 
aa an inharitanoe, all the residue of my property 
laie at the time, and 1 apftoint him as my heir. 
tldaM la to p aa petaa leCmy) own name aa (if he 


HINDU LAW— WILL— 

(4) CONSTRUCTION OP WILLS— confwiwrd. 
(a) Special Cases op CovsTuvorios-^continued, 

were) the son of my loins, and (he) is to pay as 
much respect to my wife S as (if she were) hw 
own mother ; and agreeably to her directions he ia 
to act righteously. And my wife is to have this 
lad married, as (though he were her) own son, and 
upon his marriage, Hs. 20,000 are to be expended 
out of my property. And during the lifetime of 
my wife, should this lad die without coming of 
age, then my wife is duly to take in adoption such 
other jor second) son of i> os may be (living) at 
the time, and he is duly to be treated as my son. 
(All) are duly to act towards him, in all respeota 
agreeably to what is written above, and he is to 
ol>ey my wife -S. If by the will of Providence it 
should so happen that there may be no other 
son of IJ, then I appoint my nephew J) as the 
heir of ray property. Ai>d to him I give as an 
inheritance all the residue of my property left 
at the time. (It is giveu) in the following man- 
ner.” In 1870 this suit was filed by the plaintiflb 
(the widow and executrix of testator), for the 
purpose of having the will construed. The plain- 
tiff (inter aliu) complained that the defendant// 
had refused to give his infant sou in adoption to 
the plaintiff, and had named him S i>, and had 
no other son. In his written statement, filed in 
1871, the defendant D denied that he had refused 
to give his said son in adoption. In a subseqnent 
written statement filed on the 4tb March 1873, 
he informed the Court that a second son (N) had 
since been born to him, and he submitted to the 
Court what were the rights and interests of such 
sous under the will. A decree was made in the 
suit in March 1872. In January 1878, the plain- 
tiff presented a petition to the Court, stating that 
S 7/ having been born on the 29th April 1867, was 
of the age of ten years and nine months : that, 
according to the custom of the testator’s caste, 
the period during which he coaid be adopted would 
terminate on his attaining the age of eleven years, 
viz., in April 1878; that she was ready and will- 
ing to adopt him, and had offered to do so, but 
that his father (the first defendant), had refused 
to give him in adoption. She prayed {inter alia) 
that it might be declared that, ia the event of the 
first defendant failing to give the said SDin adop- 
tion. the first defendant and his two soas took no 
benefit under the said will. The first dofeadant 
filed a counter petition in which he stated that he 
was always willing to give his son ^ // to be 
adopted by the plaintiff on certain conditions, 
but that she bad refased to consent to them, or 
to auythiug which woald in the least iuterfere 
with her anthority as a mother over the boy when 
adopted. He stated that the plaintiff was an 
adherent of a sect which held certain pernioioas 
and immoral doctrines, to which he was muoh 
opposed, and which had been abhorred by the 
testator; aud that nnleis oertohi conditions, 
which be suggested, were imposed upon the plain- 
tiff, the moral character of his son, if a^pt^ 
would be in danger of fatal iB|iiry ; Sedd, that 
tlie infant anna of tbellfatdofoiiteit took itArfiig 
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(4) OONSTaUCTION OF 
(a) Spkoial Cases of Construction— 

Under the will, nnlesa adopted. HM, also, that 
the plaintiff was under no obligation to take the 
infant D in adoption on the conditions pro- 
posed by the first defendant, his natural father. 
Shamavahoo r. Dwarkadas Vasanji. 

[1. L. R. 12 Bom. 202 

7.^Charitohlr Gifts — Void gifts - Gifts void 
for uneovtai of y ] A testator by his will directo<l 
that his executors should ^et a Shiva's temple 
ereote<l at a reasonable cost in a suitable place 
within the compound of the bri(‘k-built baita- 
khana house, inclusive of the hiiildin<r and (vanl- 
en thereto,” in which he had constantly rcside«l ; 
ITrld, that the direction was not void for uncer- 
tainty, and that under the circiimstances :i per 
ceno. of the testator’s moveable estate was a 
proper sum to allow for the cost of erectiujf the 
temple: Jfvld. also, that a direction to the exe- 
cutors to ** perform all the nets properly and 
bonaJid(‘^ to the best of their respective informa- 
tion aud ju<ltfment, and accordinj^ to the pro- 
visions of this will,” did not ^ivo the trust<*es an 
absolute discretion to fix the amount proper to 
be expended on the erection of the temple. The | 
testator furtlier declared that *• the said execu- 
tors or any of ” his “heirs and rei)resentativ(*s'’ 
shoald** not be able to make any kind of f^ift, 
sale, or alienation, or create any iuenmbranoe 
on the ” said baitakhana house, “and none of” his 
“ heirs” should ” be able to claim it in his own 
right; but that the executors” shonhl “be 
competent to allow ” the testator’s “ brother I L Jl 
and ” his sister’s son iS’ D It to use the sai<i baita- 
khana and rooms. &:c.” /frld, that this clause did 
not operate to dedicate the baitakhana house to the 
idol Shiva, nor to vest it in the executors, but that 
on the death of the testator it descended tf> his 
heir-at-law, freed from any prohibition against 
alienation. The testator further directed that 
his executors should “ keep in dejmsit Govern- 
ment Promissory Notes of Ks. 9,500 (nine and 
half thousand rupees) for the preservation aud 
suitable repairs of ” the baitakhana *' house in 
proper time, and for the daily and peritHlical 
worship of the said god Shiva, for his sheba 
(worship) and for the repairs of the temple.” the 
expenses of these acts to be defrayed out of interest 
of the Rs. 9,500: Hvld^ that (there having been 
no dedication of the baitakhana house to the 
idol) the earn of Rs. 9,.500 must be apportioned, 
one moiety going to the heir-at-law, to whom 
the baitakhana house bad descended, ami the 
other to the executors for the repairs of the tem- 
ple and the worship of the idol. The testator 
further declared that, ^ if after the performance 
of all the above acts there remains any money 
or moveable property as surplus, tbeu the execu- 
tors shall be able to spend the same in pro;>er 
mad just acts for ” the testator’s ” benefit :” HrUl 
that the direction contained in this clause was 
foid lot xmomMntj : Meldj also, that such direc- 
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(4) CONSTRUCTION OP 
(«) Special Casks of CoNSTRUCTioN-w*esfiinMMl. 

tion did not amount to a valid )>recatory trust. 
Mttssoorie Jiank v. Jittynor, L. H. 9 I. A. 79 ; 
I. L. Tl. 4 All. 500, ^ited. Where Government 
Securities in certain specified amounts are be- 
queathed by will, the interest thereon which has 
accrued due before the Umtator’s death does not 
pass to tho legafeoM. GokoolNathGuha r. Iabur 
liOCHUN Rot: Irbuu IjOCHun Roy v Gokool Nath 
G rHA : SuAM Dah Roy v. Irsur T/rihun Roy, 

LI, L.R, 14 Oalo.222 

g . — Joint trn/incy — Tonanoy-'ni-eominon> — **Ihirs 
of my proyrrtyf off vet of those rrords in Ifindu 
«•///.] H died in 1870, leaving //, his widow, 
and jV, an adopte<l son, him surviving; and he 
directed by his will that // and .V should be •* the 
heirs of his property.” iV died childless in 1880, 
leaving the plain ti if, A, hU widow, him surviv- 
ing. 1/ thereupon took |K>sse.ssion of all S*s 
projKJvty, claiming as a joint tenant with AT 
under the will to be entitled by survivorsUip on 
Xx death : t/tdd, that, under the will, H and N 
had been tenants-in-coinmon, and not joint ten- 
ants ; and that the plaintitf, therefore, as 
widow, was entitled to JV's share. In the expouud- 
iug of Hindu wills the Court should presume 
that the bolder did not intend to depart from the 
general law beyond what ho explicitly declares, 
if, while he had constituted his widow 7/ as one 
of bis heirs contrary to the general principles 
of Himlu law, which only gave her a right to 
maintenance, was silent RH to how far her right 
of heirship was U> extend. That right was to 
bo construed in a manner most consistent with 
the general principles of Hindu law ; and to hold 
that a joint tenancy had been created between 
77 and iV would be in distinct derogation of the 
joint-family system, which is the keystone of 
Hindu law. It would be, in effect, to exclude 
the son's family, for the benefit of the widow, 
in total disregard of the lolations an<l oVdigations 
of a Hindu family, 'rhe fact of ;V dying child- 
less was an accident which could not be presum- 
ed to have been in the testator’s contemplation. 
LAKBHMIBAI r. IIIRABAI. 

LI. L. R. 11 Bom. 69 

JTfdd, in the same case on appeal affirming the 
decree of the lower Court that, under the will 
77 took only a widow’s estate in half the property, 
and that (subject to her right, os a Hindu 
widow, to a widow’s estate in a half share) the 
entire ’jiroperty vested absolutely in A’: On Xs 
death the property {subject as aforesaid) vested 
in the plaintiff 7>, as his widow and heir, for a 
widow’s estate, and she became entitled to joint 
possession with the defendant //. A widow tak- 
ing under her husbands will takes only a 
widow’s estate in the property beqnoathod to 
her, unless the will contains express words giving 
her a larger estate. HiRARAi r. Lakuhhibai. 

573 
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(4) OONSTRUOTIONDP mUJ&-^ontimed. 

(a) Speoial Cases of Goestruotion— 

tenancy — Oift to Imnhand awl wife 
'^SnrHoornhlp Alienation hy hvehawl to credi- 
tor invalid."] A Hiado, *by bin will, graatod 
iointlf to his brother's son and the wife of 
latter, certain land with power of alienation. 
The recitals in the will showed that the hnsband 
was Included in the gift not beoanse of his rela* 
tlonship to the testator, but beoauae he was the 
husband of N : Held that the grantees were 
joint tenants and not tenanta-in^Qommon, and 
that the joint tenancy was not severed by an 
alienation of the land by the husband to aoreditor. 
Vyoimada o. Nagamual. 

LI. L. R. 11 Mad. 258 

10 . — Life CHtatc — liegnext of property to an vn- 
married grand-davyhtcr of testator^ and after Iter 
death to her ehildron. if nny^ ix a gift of life-htie- 
rat in xvck property.] The will of a Iliiidu 
contained the following devise in favour of the 
testator's grand'danghter A' who was unmarried 
at the date of the testator’s death : “ When 
AT may marry, there is to be given to her out 
of my immoveable property one house which has 
been parchaaod from Shah Virji Narsi’a widow 
Lilabai. • ♦ * That (house) is to be given 

to Choru K as hinayada n. The rent, which 
it rosy yield, K may enjoy after (she) my 
grand'daughter shall have married. And after 
JCx decease (the ownership of) the said house 
shall duly be enjoyed by K'x children. If by 
the will of God K should die without (leaving) 
descendants, then my ‘ Trustees ’ are duly to take 
back the said house into their possession ; ” Held, 
that, under the above clause, K was entitled 
only to a life estate in the house. Karsandas 
Nath A r. Ladkavauu. 

11. L. R. 12 Bom. 186 

W.^Qlft to a rlaxx^ Vexted and contingent in- 
tercet.] A will, made by a Hindu, contained the 
following clause : “ I bequeath to my elder daugh- 
ter Rs. 25, (KX), subject to the condition that she 
shall invest the*lhh)e in lands . . shall enjoy the 
produce • . and shall transmit the eorpux intact 
to her male descendants. " Within a mouth after 
the testator's death his eldest daughter was deli- 
vered of a son, who died in a few months. She 
diet! subsequently, leaving the plaintiff, her hns- 
band, but no male issue her surviving. The plain- 
tiff sued as heir of his son to recover the amount 
of the above bequest : Ileld, that as the daugh- 
ter's son never acquired a vested interest in the 
bequest, the i^aintifTs suit must be dismissed. 
SRIXIVASA r. DANDATDDAPAKI. 

[l.Ii.R.12 Mftd. 411. 

inUreete, hequeet of-^Oift over 
-r , -^Conetmetion of gift topereme^ 

and ike keire male of ikeir A will cannot 

institate a cootse of ■ncoeetion unknown to the 
Hindu Uw : and la oonferrlnf suoceesive estates, 


HINDU LAW-WILLwo»fi/iMr<;. 

(4) CONSTRUCTION OF WILLS-^continucd. 

(a) Special Casbh of Cunstruotion— 
the role is that an estate of inheritance must be 
such a one a& is known to the Hindu law, which 
an English estate-tail is not. It is competent to 
a Hindu testator to provide for the defeaeanoe 
of a prior absolute estate contingently upon the 
happening of a future event ; but an imi>ortant 
part of the rules relating thereto is : first, the 
event must be one that will happen, if at all, at 
latest immediately upon the close of a life in 
being at the time of the gift (as decided in the 
MMllieh eaxe^ Soorjeemone.g Daxsee, v. Hinobun- 
doo jUttlliek, 9 Metre’s I. A. 123). Secondly, 
that a defeasance, by way of gift over, must be 
in favour of some person in existence at the time 
of the gift as laid down in the Tagore eaxe^ 
Juttendro Mohvn Tagore v. Ganendro Mohan 
Tagore, L. R. 1. A.. Sup. Vol., 47, 9 B. L. R., 
377,) the latter case deciding not only that a gift 
to a person unborn is invalid, but that an attempt 
to establish a new rule of inheritance is invalid. 
A testator bequeathed the residue of his estate 
to his executors uijou trust to pay the income to 
his daughter during her lifetime ; and after her 
death in trust to couvey the residue to his two 
half-brothers, in equal moieties, and to the Wr 
or heirs male of their or either of their bodies, 
in failure of whom upon trust to give the same 
to the sons or son of his daughter. Both the half- 
brothers survived the te.Htator. On the death of 
one of them, the daughter (to whom children, as 
well as to the half-brothers, had been born). making 
all persons interested parties, claimed that the 
trusts and limitation had become void as to one 
moiety of the residue bequeathed, and that she had 
become entitled thereto for the estate of a Hindu < 
daughter. Of the children, all were born after 
the testator’s death, save three sons of the surviv- 
ing half-brother, who were born in the testator's 
lifetime ; Jleld, that the gift of the residue 
BO far as it purported to confer an estate of in- 
heritance on the half-brothers and the heirs male 
of their bmiies, was contrary to law and void ; 
that the gift to the plaintiff's sons, unborn at 
the death of the testator, was capable of taking 
effect : that each of the half-brothers took an estate 
for life in one moiety of the residue bequeathed, 
in remainder expectant on the death of the 
plaintiff : and that accordingly, on the death of 
the half-brother, who had died before this suit 
was brought, the inheritance of his moiety had 
devolved on the plaintiff, as daughter and heir 
of her father, and as she claimed. Rristo- 
BoifONi Dasi r. Narendba Krishna Bahadhb. 

11. U B. 16 Oalo. 383 
[L.S.16X.A.29 

13 . — ** Maharani Sahihaf meaning of, aeapplied 
to wife or wivet. — Oade Eetate Act (I of 1869), 
ex. 8, 13 and'lt-^XJnrcgxetered mill of talmkdur^ 
Decree for maintenance to widow under the will 
on which her euit woe based, though her claim was 
for a different relief.} A talnkdar, who died ehiM* 
lets, but leaving two widows, bequeatlied, li^ an 
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(4) CONSTRUCTION OP mhh^contUned. 
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unregistered will, to the “ Maharani Sahiba ” 
his entire estate, and gave a power to the same 
to adopt a son to him; also providing maiuten- 
anoe for both his widows after such adoption : 
Jtieldf that, to determine whether the will re^ 
ferred, in such bequest and power, only to the 
elder or to both of the testator's wives, extrinsio 
evidenoe of his intention was not admissible ; 
bat that the true conatruotiou was that which 
would indicate a reasonable and probable in ten* 
tion consistent with his views, as evMcnced by 
his conduct, and his will generally. Abbott v. 
MUWvton, 7 H. L. C. 889, referred to and foll<»w- 
ed. As his views appeared to favour single 
hoii*ship, and the whole state of thiugs, as well 
as the language of the will, poiute<l to the owner 
of the estate being one, and the donee of the 
power to adopt being one : J/rld, that accordingly 
the words *' Maharaui Sahiba ” were not here 
used as a collective term for both widows, but 
signified only the elder, although, when quali- 
fi«l, as they were in another part of the will, 
they might include both : Jlrld, also, that os, if 
there had been no will, the junior widow would 
have succeeded to an estate expectant on the 
determination of the life-estate of the senior, 
but subjeot to be defeated by an adoption by the 
latter, this was an interest bringing her within 
the meaning of s. 13, para. I of Act I of 1809 ; 
so that maintenance bequeathed to her by the will 
was payable, notwithstanding its not having been 
registered (as that section required in other 
oases) as well out of the talukdari as out of the 
non-telukdari estate of the testator ; //rld^ also, 
that this had been rightly ilecroed to her, as she 
had sued upon the will, although her direct claim 
in her plaint was not for this, but to share the 
estate equally with the senior wddow, a claim 
which was dismissed. Indab Kunawr r. Jaipal 
Kuewab. 

(I. L, R, 15 Calc. 726 
[L. R. 15 I. A. 127 

\4i*-—R«$iduary vtulntjum'd of — 

Ralaiu'v UMdhpoxod ofy dUpoxition of — Hoquoxt to 
ketTy affect of oh his r 'njht to RexldM—lhxharhon.^ 
In a suit in which ' a will of one L C was 
alleged to be a forgery. Held, on the evidenoe, 
tiiat the will oi L C was genuine. By the said 
will. L Chad directed Rs. 25,000 to be paid to the 
plaintiffs mother and her family. He appointed 
the defendant's father (T L) his executor, and 
gave him control and authority over the business. 
He did not, however, in express terms dispose of the 
re^ne of his property, and there was, after pro- I 
Tiding for the above legacy of Rs. 25,000. a con- | 
siderable balance to the credit of the business at j 
the time of the testator's death : Hold, that such 
balance was a residne undisposed of by the will. 
And that the plaintiff was entitled to a half share 
ol aa<^ reddue which was to be divided as if 
them WAS no wtU. But the business itself from 


HINDU : 

(4) CONSTRUCTION OF mhlB-^orUinued, 

{a) Special Casks of Construction— 

the date of the testator's death was to goto 
T L. Mere bequests o( special portions of the 
testator's estate to the heir without language 
of disherison do not exclude him from the un- 
disposed of residue. Toolseydas Ludba r. 
Pbkmji Tkicumras. 

[I. L. R. 13 Bom. 61 

16. — lirxt rictioM on Betfurxt^RrHtrictioM upon, 
fxtato boquoafbrdy offoct of, if vontraru to Hindu, 
Laio — Itoxtriotiotix xt'ptirabh' from fsaJid dinpoti- 
tioHJtS] In the will of a Hindu restrictions con- 
trary to law made by the will upon valid disposi- 
tiouH. if they are separable from the latter, need 
not be held to invalidate them. Three documents, 
of which the second and third were executed by 
a testator after iutervals of some years, together 
formed his will, ooutaining a beiiuest of estate 
to his sons. This was hold valid by the High 
Court, altrliough the testator in the later docu- 
ments had eudeavoured to impose restrictions upon 
the estate contrary to law, and therefore inopera- 
tive ; the principal of them being {a) prohibition 
of actual iK>MS(Msion or alienation, by any son, of 
his share in the estate ; and (5), dirootiou that 
the whole estate should be managed iu aoommon 
outeherry, with religious trusts, the sous to get 
only the remaining amount of profit according 
to their ros}»ective shares in perpetuity. At the 
same time the Court held good a provision for 
defraying the marriage exi^euses of sous from 
joint funds, with the direction in the will that 
until the youngest son should attain majority 
none of the hoqh should have a right to partition ; 
any son who should separate from the others 
getting, up to the time of bis attaining majority, 
merely maintenauoe. an<^ not the profits accruing 
upou his share. A gift over was that ou the 
death of a son surviving sons should take his 
share proportionately to their own, and that if 
any of the sons so taking should die leaving 
SODS, such sons should receive their proportiouato 
parts of the deceased son’s share : the first part 
of this provision was held good, not being invali- 
dated by the second, which, os constituting a 
gift to an iudefiuite class, would not take effect. 
The judgment of the High Court to the above 
effect was upheld by the Judicial Committee. 
Haikishori Dasi r. Dkbendranatu Sircar. 

[I. L. R. 16 Calo. 409 
[L. R. 16 I. A. 37 

J0. — DlrertioH in frill oprratififf an gift — Power 
to adopt conferred on te»lator'$ widow ^termined 
on, extate renting in hit t0)C« widom-^Gift »f bene* 
fUtial intereti.] The following points were ruled 
in oonstruing the will of a Hindu testator — (a) 
a direction to make over the estate to the sou 
when he came of age, is equivalent to a gift to 
him to take effect at that time ; (5) a proTiaion 
to meet the ooutingenoy ** if my sou diee/" in 
order to beoousisteut with au abeolute gift on hik 
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(4) CONSTRUCTION OP mUA ^ omhided . 

(a) Special Casus of Conbtbuotion— 

attain ingf minority ; mnst mean ** if my son dies 
during minority; (r) ^‘ dakifdar ” though or- 
nariiy moaning ** oooupant,*’ must be constmod 
in reference to the context and Achl to mean 
posseMOT or manager, though without beneficial 
interest: Held that the testator^ widow took 
no power to adopt under the will in the event 
which happened, of his estate having vested 
in his son and afterwards in the son’s widow. 
y^>ayamninal v. Vnikafavavia Aufun ^ L. 11. 
14 1'. A. 67, 1. L. U. 10 Mad. :{0o, followed. Taha- 
CHUBN ClIATTElWI \\ SUEKSU Cu UNDER Moo- 
KURJl. 

[L. R. 10 I. A. 160 

[I. L. R. 17 Calc. 122 

HINDU WIDOW. 

Stw. Debtor and Creditor. 

[I. L. R. 11 Bom. 600 

Cases under niNDD Law— Widow. 

HINDU WILLS ACT (XXI of 1870.) 

Svv Parties -Parties to Suits— Exe- 
cutors. 

[I. L. R. 12 Bom. 021 

St’v Probate— Effect op Probate. 

[I. L. R. 12 Bom. 021 

Sec Succession Act, a 96. 

[I. L. R. 16 Calc. 649 

HOLIDAY. 

— HengalCWW Co\nt* Act IT — Cleese 
holiday — ]*rnccediny on rirtl side of District Court 
during vacation — Jurisdiction — Irregularity — 
Consent of parties ~~ H’d/trr.] 8. 17 of the Bengal 
Civil Courta Act (VI of 1871) was framed in the 
interests of the Judges and officials of the Courts, 
and probably also in the interests of the pleaders, 
suitors and witnesses, whose religious obser- 
vances might interfere with their attendance in 
Courts on partioular days. On a close holiday, 
a Judge might properly decline to proceed with 
any inquiry, trial, or other matter on the civil 
aide of his Court ; and any party to any judicial 
proceeding could successfully object to any such 
inquiry being proooedeti with, and, in the event 
of any such inquiry having been proceeded with 
in his absence and without his consent, would 
be entitled to have the proceeding set aside as 
irregular, probably in any even^ and certainly 
if his interests had been prejudioed by such 
irregularity. But, at the furthest, the entertain- 
ing and deciding upon a matter within the ordi- 
nary jurisdiction of the Court on a oloee holiday 
is an irregularity the right to which can bo 
waived by the conduct of iSko parties ; and a party 


HOLIDAY -concluded, 

who, on a close holiday, does attend, and without 
protest takes part in a judicial proceeding, c^not 
afterwards successfully dispute the jurisdiction 
of the Judge to bear aud determine snob matter. 
Bennett v. Potter, 2 C. & J. 622 ; Andrmos v. 
milott, 5 E. & B. 602 ; 6 E. ic B. 338 ; and Bis- 
ram Mahton v. Sahih-un-nUsa, I. L. R. 3 AIL 333, 
referred to. Ham Das Chakabbati r. Official 
Liquidator of the Cotton Ginning Company. 

[I. L. R. 9 All. 306 

HOUSE-BREAKING BY NIGHT. 

See Criminal Trespass. 

[I. L. R. 10 Oalo. 067 

HUNDI. 

— A vcejdanee.^Comimmi cation of acceptance to 
holder and draieer-- Omission by dranee to notify 
7ion-aecepta>vce.'] An insolvent firm had drawn 
certain hand is on the plaintiffs payable to the de- 
fendant. The defendant had endorsed them to one 
M. The plaintiffs’ Bombay firm was the agent of 
J/, and M accordingly sent the hnndis to the 
plaintiffs, as bis agents, for realisation. The 
hnndis^ however, wore dishonoured, and M there- 
upon returned them to the defendant, and re- 
ceiveii their value from the defendant, who in this 
suit now sought to set off the amount so paid by 
them against the claim of the plaintiffs. It was 
contended that the plaintiffs were not liable, aa 
there was no proof that the hnndis had been ac- 
cepted by them, it not having been shown that 
the acceptance bad been communicated to Jf, 
the owner of the hvndis, and that until sncii 
communication the plaintiffs were at liberty to 
cancel their acceptance ; Held, that the aooeptanoe 
by the plaintiffs was complete ; and that the 
defendant was entitled to the set-off claimed. 
The hnndis bad come to the plaintiffs for accept- 
ance on the 28th October 1884, and their non- 
acceptance bod not been notified to 3/ on the 3rd 
November. ’J’bat vrould be an unreasonable 
period during which to bold the hundis in dnhio. 
On the 30th October the plaintiffs had stated by 
letter to the drawer's firm that the hundis bad been 
accepted. That meant that all things bad been 
done to make the acceptance complete. The ab- 
sence of entries in the plaintiffs’ book, with 
reference to the hnndis, afforded no inference that 
they were not accepted. Scmblc,, aoommunica- 
tiou of acceptance to the drawer, or to a previous 
holder, binds the acceptor as well os a oommunio»» 
tion to the present holder, inasmnoh as the aooept- 
anoe enures for the benefit of them as well as lot 
the actual holder, and the primary contract is 
between the drawer and the acceptor. Pbagdas 
Thakurdas V. Dowlatbam Nanubam. 

[I. L. R.UBoia.257 

HURT. 

^Causing Hnrt--Penal Cede, . 
hurt to constrain a person to satisfy a < 

A hushsnd in order to oo&stndn his wild to 
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HURT— 

8»tiisfy liiB demand that she should retnni to 
his honse, voluntarily oansed hurt to her. He 
was convicted under s. 330 of the Penal Code 
Eelff^ on appeal, that the conviction under that 
section was bad. Queen-E&tpbess r. Ella Botan. 

[I. L. R. 11 Mad. 257 

HUSBAND AND WIFE. 

See Married Woman’s Property Act, 

B. 8. 

(I. L. R. 11 Bom. 348 

— Prinripal and a^rnt — AgMirtj — Antharify 
of m\fe to ptfdge hnnband'n orodit.'] " JIdd that the 
liability of a husband for his wife's debts dependa 
on the principles of agency and the husband can 
only be liable when it is shown that he has express- 
ly or impliedly sanctioned what the wife has done. 
In a suit by a creditor to recover from his debtor 
and her husband the amount of money lent by the 
plaintiff to the former on her notes of baud, it 
appeared that the defemiants had always lived 
togfethcr, that the wife had an allowance where- 
with to meet the household oxpfuiditure and all 
her personal expenses, and that the money had 
been borrowed without the husband’s knowled^re. 
and not to meet any emerjjent need, but to pay off 
previous debts, and had beeu raised by succes- 
sive borrowinirs over a considerable period, the 
debt having increased by hit^h rates of interest. 
It was also found that it had not been shown 
that the plaintiff looked to the husbuu<l’s credit, 
or that the husband had ever previously paid his 
wife’s debts for her : Ifrid that under these cir- 
cumstances no agency on the wife's part for her 
husband had beeu e.stablished, and that the hus- 
band was therefore not liable to the claim. Giui>> 
UARi Lal i\ Crawford, 

[I. L. R, 9 All. 147 

ILLEGITIMACY, PROOF OF. 

Site Evidence— Civil Cases— Mihckl- 
LANEous Docitmentb— Petitions. 

fl. L. R. 10 Mad. 834 

ILLEGITIMATE CHILDREN, 

Svv Hindu Law— Partition— Right to 
Partition— Illegitimate Chil- 
dren, 

IMMOVEABLE PROPERTY. 

Attachment — 8UB.1KOTS of At- 
tachment-Property and In- 
terest IN PRoPBIlTY OF VABIOUB 
KINDS. 

[LInR^U Mad. 193 

Set Stamp Act 18T0, bch. 1, art. 5. 

[X. L. R. 13 Bom. 87 

— Claim to ahare in, tiader WilL 
I Act 1877, art, 140. 

(1. L.B.14 0alc.8Ql 


IMPRISONMENT. 

See Arrest. 

IL L. R.12 Bom. 46 

Set ’ Attachment— Attachment of 

PEUgON. 

[LL. R.12 Bom. 46 

See Cases under Sentence— Imprison* 

• MENT. 

IMPROVEMENTS. 

Str Trust. 

ri .L.R.11 Mad. 360 

IN AM. 

St v Act of State. 

(1. L. R. 11 Bom. 235 

See Rkkumi’Tion— Effect of Rksump* 

TiON. 

(I. L. H. 11 Bom. 236 
INAM COMMISSIONER. 

Str JUKIHDlcriON OF OlVIL COURT — 

Kent aI^d Revenue Suits, Bom- 
H.iY. 

[I. L. R. 13 Bom. 442 

INDIAN COUNCIL A0T(24 & 26 Vic. 0.67) 

s. 22. 

Srv. High Court, Jurisdiction op— 
High Court, N.-W. P. 

(I. L, R 11 All. 490 

See Statutes, Constructk^n of. 

LI.L.R.11 AH. 490 

INFANT. 

*SVe Cases under Minor. 

INFORMATION OF COMMISSION OF 
OFFENCE. 

— Crimimil Procedure t.odc, n. ATt -^lJuty to report 
Huddcti death— Oomer of houne diHtinguixhed frtm 
owner of lanA— Penal Code, h. 176.] Under*. 45 
of the Code of Criminal Procedure, every oa^ner 
or occupier of laud is bound to report the ooenp- 
reuce therein of any sadden death. l*he head 
of a Nayar family was convicted and hned iiudar 
B. 1 76 of the Penal Code for not refwrting a middea 
death in the family house : Held, following 
former decisions of the Court, that the oonvin* 
tion was illegal, because s. 46 of the Code ot 
Criminal Preuedure does not apply to tho owner 
of a house. Quben-Emprbsb ». A^utha. 

II. L.R. 

inheritance. 

See Casks uNpisa Hindu LAW*-lMa«if- 

TANCK. 
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INHEEITANOE ^concluded. 

Limitation Act 1877, aet. 144— 
ADTSRBE POBSESHION. 

II. L. R. 0 ECad. 482 
tL.. R, 13 I. A. 147 

ike Oa«k« under Mauomkdan Law— 

iNIiKBlTANCE. 

INJUNCTION. * rol, 

1. Under Civil Procedure Code ...4(13 

2. Special Ca^cH ... .. 4(54 

(a) Breach of Agreement ... 464 

(/>) Intnihiou upon OflOicc 464 

(c) Ohetructiou to llighta of 

Property ... ... 46.> 

St-e COPYKItlUT. 

[1. L. R. 13 Bom. 358 

See Grant— Construction of Grants. 

LI. L. R. 12 Bom. 80 

Str HinduLaw— Guardian— Right of 

GUARDIANSIIII*. 

{I. I*. R. 12 Bom. 110 

Sec Hinihi LAw- MAiiniAOE— R ight to 
GIVE IN Marriage and Consent. 

[1. L. K. 12 Bom. 110 

S(‘o Limitation Act 1«77, art. Hi— 
Adverse Possession. 

[I. L. R. 12 Bom. 80 

See Mamlatdabs’ Courts’ Act, se. 1, 2. 

lX .L. li. 13 Bom. 213 

See Mamlatdars’ Courts’ Act, s. 4. 

[I. L. R. 12 Bom. 419 

( 1 ) UNDER CIVIL PROCEDURE CODE. 

X.— Cir/V PtycedinT Codc^ mm, 402, 403. — Tem- 
porary lionet ion vrMtru'uihuj alUnation o/prvperty 
ineuit — Mortgage of Mveh property not void — Con- 
trart Aot JX of 1872. e. 23.] The efTeob of a tern- 
porurviuj unction granted under b. 402 ((/) of the 
Civil Pfooednre Code is not to make a subsequent 
mo^age of the property in question illegal and 
void within the meaning of b. 23 of the Contract 
Act (IX of 1872). Such a penalty must not be 
read Into e, 403, which provides otherwise for the 
breaoh of an injunctimi granted under s. 492, 
DEimi AND London Bank r. Bam Nauain. 

[l.X«.H.9B11.497 

B.— Ckw] Prwfdure Code 1882, 8, 492—“ Wrong- 
fully wla ia eieecMtion of decree — Tt^wporary 
An objection made under s. 278 of the 
Civil Procedure C^e to the attachment in exeou- 
tiOT of a decree of a mortgage^bemd of which the 
objector olaimed to be the aesignee from the judg- 


INJUNOTION-onntinft^J. 

(1) UNDER CIVIL PROCEDURE CODE-^/»A<y7d. 

ment-debtors under an instrument dated prior to 
the attachment was disallowed ; and the objector 
then brought two suits against the decree-holder 
and the judgment-debtors, in which he claimed 
{a) a declaration of his right to the bond, and (^) 
to recover a sum of money from the judgment- 
debtors on the basis of the assignment. The first 
Court dismissed both suits, on the ground that 
the alleged assigument was a collusive transac- 
tion entered into after the attachment between 
the objector and the judgment-debtors for the 
purpose of defeaiing the attachment. Pending an 
appeal to the High Court, the objector appii^ to 
that Court for a temporary injuuotion under 
s. 492 of the Code, restraining the decree-holder 
from bringing the bond to sale in execution of 
the decree : Jleld that although in such oases the 
provisions of s. 492 should be applied with the 
greatest care, one of the objects of the Legislature 
in passing that section was to guard as far as 
possible against multiplicity of suits, and as many 
complications probably resulting in further litiga- 
tion were likely to arise if the decree-holder were 
allowed to proceed with the execution -sale, and 
no practical injury to any one would be caused 
by restraining her from so doing until the deci- 
sion of the appeal, a temporary injunction should 
be granted, subject to security being given by the 
appellant. Kirpa Dayal v. Rani Kisuori. 

[I. L. R, 10 All. 80 

(2) SPECIAL CASES. 

(«) Breach of Agreement, 

3 . — Jnjiinetiou to reotrain adoption — Interim, in* 
jnnetion — Praeticef^ A, a Hindu, died obildlees, 
possessed of moveable and immoveable property. 
After bis death, disputes arose between his widow 
(the defendant) and his father and brother. 
These disputes were settled by an agreement, one 
of the terms of which w^as that the widow (the 
defendant), should not adopt a son, and that cer- 
tain pro^)erty which she was to have daring her 
life should after her death go to her brother-in- 
law. P. In 1872 P died, leaving his son, the plain- 
tiff, him surviving. On the 26th August 1888, 
the plaintiff filed this suit, alleging that the de- 
fendant in violation of the agreement was about 
to adopt a son. and praying for an injunction. 

I On presenting the plaint he applied for an interim 
I injunction, alleging that the defendant intended 
to adopt a son the next day(Sttnday, 26th Angnst), 
The Court refused the interim injunction. AasUE 
PURttHOTAM C. RATANBAI. 

[1. L. R. 13 Bom. 66 

(4) Intrusion upon Offioe. 

4. — Civil Procedure Code, m. 11.— RjgAt fe an 
ofi'er in a temple,] Plaintiffs sued for an injunc- 
tion to prevent defendant from interfering with 
their right to present to certain persons at a 
certain festival in a certain temple a crown and 
water. The lower Courts found that plaintiffs 
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INJUNCTION — contimied» 

(2) SPECIAL CUSES-^ontinHed. 

{h) Intrusion upon Offick— concluded, 

possessed the right claimed and granted the in> 
junction : Held, that the suit was cognizable 
by a Civil Court under 8. 18 of the Code of Civil 
Procedure, and that the injunction was properly 
granted. Srinivasa v, Tiruvekoada. 

(1. L. K 11 Mad. 460 

(/‘) Obstruction to Rights of Property. 

6 . — Mandatory iujunetiou^ trhen to he yranted — 
Judicial dhcrefion — Damages — Jtightx of co- 
uh^rer*.] In granting or withholding an in- 
junction, a Court sbonld exercise a judicial dis- 
cretion, and should weigh the amount of substan- 
tial mischief done or threateneil to the plaintiff, 
aud compare it with that which the injunction, 
if granted, would inflict upon the defendant. 
There is no sucli broad proposition as that one co- 
owner is entitled to an injunction restraining 
another co-owner from exceeding his rights, ab- 
solutely and without reference to the amount 
of damage to be sustained by the one side or the 
other from the granting or withholding of the 
injunction. Shamnuoger Jute Factory Co. j 
t'. Ram Narain Cuattekjee. 

fl. L. R. 14 Calc. 189 

0. — Co^sharem — Uight to deal with Joint jiro- 
j}erty — E^caration of tank on, joint property-^ 
Discretion of Court in granting i n junction -^iSpe- 
cijic llelicf Act (7 of 1877), s. TiS.] Before a 
Court will, in the case of co-sharers, make an 
order directing that a portion of the joint pro- 
perty alleged to have been dealt with by one of 
the co-sharers without the consent of the other 
should be restored to its former condition ^os, for 
instance, where a tank has been excavate<l), a 
plaintiff must show that he has sustainetl, by the 
act he complains of, some injury which materially 
affects his position. Lala Bisimmlthar v. Jlaja- 
rain Laly 3 B. L. R. Ap. (57. applied in princi- 
ple ; Shamnugqer Jute Factory Co. Dam Narain 
Chatterjee, I. L. R. 14 Calc, 189, approved. The 
fact that a portion of the land on which a tank 
had been excavated by the defendant was fit for 
cultivation does not constitute an injury of a 
substantial nature such as -would justify an order 
of that nature. Joy Cuundeu Rukhit r. Bip- 
PBo Churn Rukhit. 

[I. L. R. 14 Calc. 230 

y,^Co-»karcrs^ljmali property ^Cultivation of 
indigo hy one co-sharer without consent of others^ 
Injunction at between co-gharcrt—-Practwe of the 
Englith Courts in granting injunction, Applica- 
bility of.] W, while in possession of an entire 
mouxah as ijaradaty had under an arrangement 
-with the proprietors built factories and cultivated 
indigo by reclaiming a quantity of waste land. 
On the expiration of his lease W, who still held 
a portion of the mouzah in ijara from a 2-anna 
co-sharer, c<mtinaed to cultivate indigo on the 
kkae lands as before,, and, disregarding the oppo- 


lNJUNCTION-ccHfts«/*rf. 

(2) SPECIAL CA8ES--cei»fiaKfJ. 

(c) Obstruction to Rights op Propbrty— 
continued. 

sition of the 14 -anna co-sharers, claimed an ex* 
elusive title to dd so. The 14-auua co-sharers 
thereupou brought a suit against IF for ijmali 
possession of the kkat lands, and praywl, among 
other things, for an injunction prohibiting the 
defendant from sowing indigo upon the ywali 
lauds without the plaintiffs’ consent, and also for 
a general injunction to prohibit the defendant 
from throwing any obstacles in the way of plain- 
tiffs’ holding ijmali possession of the lands. The 
Court below granted an injunction prohibiting 
the defendant from growing indigo ou the khas 
lands without the consent of the plaintiffs : Jleldy 
that the plaintiffs were entitled to an injunction, 
but having regard to the ciroumstances under 
which the dofemlant ciiltivato<l tlie lands, it was 
necessary to vary the injunction granted by the 
Court below by making it an injunction restrain- 
ing the defendant from excluding by any means 
the plaintiffs from their enjoyment of the ijmali 
IKWsesHiaii of the lands. Ram CiiAND Dutt v, 
Watson 6c Co. 

[I. L. H. 15 Oalo. 214 

8. — Villagr Property^ As to what was the com- 
mon property of a village, viz., a tank’-- Inability 
of any of the co-proprietors to eu'clndc tltc rest 
from, coni rihntiny to repair it ] A village tank, 
on the site of an ancient one, was the common 
property of. and used by, all the inhabitants, of 
whom one family on the ground of improvements 
aud ad<iitions made by their ancestor with the 
general acqnicHcence of the village claimed, 
against the rest, the exclusive right of repairing 
the tank at their own cost. But no correspond- 
ing obligation on the plaintiffs to repair was 
shown ; and from the evidence, including that 
afforded by a compromise made in 1842, it appear- 
ed that the repairs were to be effected by a com. 
mon collection made through the person in man. 
agement. who was to account for his receipts 
and expenses : Held, that it was e<iually at the 
option of the rest of the villagers either to permit 
the repairs to bo done by the plaintiffs, or to in- 
sist ou the work being done at the common cost ; 
the tank remaining the common possession of the 
village, and no class of the villagers having any 
right to by injunction or otherwise exclude the 
rest from contributing to the repairs. SivAKA- 
MAN CUETTl P. MUTHAYA CHKTTI. 

(1. L. B 12 Mad. 241 
[L R. Id 1. JL 48 

Affirming decision of Iligh Court in Muttaya 
Chetti v. Sivaeaman Chbtti. 

[1. L. R. 6 Mad. 229 

9. — ndatory i /junction — DamageM—lAfkt 
and air — Ancient lights.l Where a plaintiff aaa 
not brought his suit or applied for an ininnotion 
at the earliest opportunity, but has waited ittl the 
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NJUNOTION ^eoiUimed, | 

(2) 8PE0IA.L 

{C) OBfiT&UOTlON TO ElOHTS OF PUOP£BTY~> 

conthiued, 

building oampUlnod of by bim has been completr 
tid« and then mks tbe Court to diave it removed, 
ft mandatory in) unction will not generally be 
granted, althougb there might be oases where it 
wonld be grants. Mere notice not to continue 
building so aa to obstruot a plaintiff's rights, is 
not, when not followed by legal prooeedings, a 
sufficiently B|>ecial oircumatanco for granting snob 
relief. Jamnadait Shanktirltil v. Atmaram liar- 
jhan, 1. h. R. 2 Bom. 1.'18, referred to. The law 
regaining relief by mandatory injunction explain- 

[1. L. K. 16 Oalo.262 

10.— amt ali'—Jn.junriio)i or damatfoif-^ 
Lord Oairnjt^ AH (21 and 22 K/V.. C. 27)-^S/teHjir 
JUUvf AH I of 1877.] The plaintiff owned a house 
in Girgaon Road. Bombay, in which he had resided 
with Ids family for twenty*four years. Through 
certain windows in the south wall of his house, 
numbered respectively 3, G, 7, and 8, ho had 
during ail that time enjoyed free access of light 
and air. In 1887 the defendant purchased the 
laud to the south of the plaintiff’s house, pulled 
down the building that then existed upon it, 
and proceeded to build a uow one on the same 
site, the north wall of which was about six foet 
distant from the south wall of the plaintiff's 
house, and was intended to be sixty- four foot high, 
twenty feet higher than the plaintiff's 
windows Nos. 7 and 8, which wore in the plain- 
tiff’s loft. The plaintiff sued for an injunction : 
HHdf that the plaintiff was entitled to damages, 
but not to an injunction. Dhunjibhoy Cowasji 

UUBIGAB V. lilSBOA. 

[I. L. R. 13 Bom. 252 

and air — Damage*— Spooi fie Rdhf 
.ot I of 1877, 4f. 64, H. e. — Limitation AH A'l' 
of 18*7, s. 26 — lUatulatory injunct hm.'\ The 
plaintiff complained that tbe defendants intended 
to build so as to obstruot the passage of light aud 
air through au ancient window in his house, and 
render a room therein unfit for use. and pvaye<l 
for a perpetual injunction restraining the defend- 
ant from fo building. It was proved that the 
wall intended to be built would so shut out the 
light and air as to render the room completely 
dark and unfit for nse. The Subordinate Judge 
granted tbe injunction as prayed. The defend- 
ants appealed to the Joint Judge, who amended 
the lower Omirt’s decree by ordering the removal 
ol the injunction and directing, in its stead, a 
new window to be opened in tbe plaintiff's house 
to the east of the window in queekon. On appeal 
by the plaintiff to the High Court, held, revers- 
ing the decree of the lower Appellate Court, that 
the plaintiff had an absolute and indefeasible 
right to tbe easement be had acquired ; aud the 
omy possible question wss whether injunotion or 
damages waft the appropriste remedy under the 


(2) SPECIAL OABES-eoasM^if. 

(e) Obstbuction to Rights of Pbopbbty— 
concluded, 

circumstances of the particular case i IMd, also, 
that, as the evidence established that, after de- 
fendant’s wall was built, plaintiff’s room would 
not remain substantially as useful to him as be- 
fore. the plaintiff was entitled to an injunction. 
Holland v. Worlc>j, L. R. 26 Ch. D. 678, distin- 
guished. The High Court also directed a manda- 
tory injunction to issue to the defendants to re- 
move the wall they had raised after the lower 
Appellate Court had passed the decree in their 
favour and pending the plaintiff's appeal to the 
High Court. Kadarduai v.r 

[1. L. R. 13 Bom. 674 

INQUIRY, JUDICIAL OR ADMINISTRA- 
TIVE. 

See Sanction to Proskcution— Whbbb 
Sanction is necessary. 

[1. L. R. 12 Bom. 36 

INSANITY. 

— Penal Code, x. 84— P/rw of innanif t/ in oriniinal 
ea.v‘i( — [jiujal tcH of roxponitibility in CfmeM of al- 
leged Hn,xoandnr.ix of mind.'] The accused stabbed 
a child (his brother’s wife) with a sword and 
killed h«r. He was charged with murder, and 
a plea of insanity was set up at the trial. No 
motive could be assigned for his attack on the 
child, iu which he persistel in the presence of 
other persons : and it appeared that he had been 
iu the habit of treating the child kindly and 
affectionately. He was suffering from fever and 
want of food at the time, and the medical evi- 
dence showed it was possible that the act was com- 
mitted under a sudden attack of homicidal mania. 
It was in evidence that bo had abased some of his 
relations a short time before. — the abuse being 
probably due to irritability of mind caused by 
fever. He coufessed the crime to the village 
Magistrate aud answered questioos put to him 
rationally, but before tbe committing Magistrate 
and tiie Sessions Judge ho denied that he had 
killed the child. He was oonvioted of murder : 
Held, that as the accused was not proved to have 
been by reason of unsoundness of mind incapable 
of knowing the nature of his act or that he was 
doing what was wrong or contrary fco law, the 
conviction was right ^neen-Emprcsit v. LaliJfh- 
man Daqdn^ I. L. R. 10 Bom. 512, approved. 
Quebn-Eupeess r. Venkatabaml 

[I,Xi.Rl21Cad.459 

INSOLVENCY. CoU 

1. Insolvent Debtors under Civil Proce- 
dure Code ... ... 409 

See Appsal— Obdibs. 

(I.L.RiaiUd. 472 
See Claim to Attached Pbqpeett. 

{LL.R9Ali2d2 
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INSOliVETHOY^oontinued. 

(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE. 

Procedure Code (^Aet XTV of 1882), 
n, 35 J, Cluip. XX-- Refusal to adjudicate dehtor 
iusolceut^ Grouhdit for."] A Court cannot refune 
ihe application of a judgment-debtor seeking to 
be declared an insolvent under the provisions of 
Chap. XX of the Civil Procedure Code unless it 
finds affirmatively that the applicant htis brought 
himself within els. («), (5), {c) or {d) of s. .*151 
of the Code; and the fact that his schedule assets 
exceed his liabilities does not disentitle him tosuch 
relief. A judgment-debtor applied to be declared 
an insolvent under the provisions of Chap. XX 
of the Code of Civil Procedure. The District 
Judgo refused the application on the ground that 
the assets were admittedly in excess of the liabi- 
lities and that he had ma<ic no effort for a period 
of two years to realize his property for the bene- 
fit of his creditors : Jleld, that the District Judge 
was bound to grant the application as the appli- 
cant had not brought him.self within els. {a), 
(5). (c) or {d) of B. 351, in which c.oses alone he 
had a right to refuse the application. In the 
MATTER OF THE PF/flTION OF JoWALLA NATH, 
JowALLA Nath v. Paruatty Bibi. 

[I. L. R. 14 Calc. 691 

^.-—•E-reentioo of Decree — ('iriJ Proerdore Code^ 
Chop. XX, MS. .314 — 3(>0 — Ab* parte decree Mufme- 
quent to iasolceneti — Attaehmrnt — Iteeeirer in in- 
Mol relief. ^ An insolvent, to whose estate no 
receiver under Chap. XX of the Code of Civil 
Procedure had ever been appointed, entered in 
his sohetlule the names of certain persons us cre- 
ditors for a sum of Us These creditors 

subsequently obtained against the in.solvent an 
ej? parte decree for the sum so entered in the 
schedule, aud in execution attached certain pay 
which the insolvent was then earninsr, but which 
ho was not in receipt of at the time his schedule 
was filed, and did not appear therein as an asset 
of his estate : //rW. that the judgmout creditors 
were entitled to take out execution, and were 
not prevented from so doing by reason of the 
insolvency proceedings. In the matter of 
Badal Singh v. Birch. 

[I. L. R. 15 Calc. 762 

3, — Civil Procedure Code^ is. 345, ^rrl^Proec^ 
dure on claim made hy credit or —Protf of deht.'] 
It is open to a creditor, at any time while the 
assets of an insolvent are undistributed, to pro- 
duce evidence of his debt and to apply to be 
admitted on the schedule under s. 352 of the Code 
of Civil Procedure. Lakshmanan r. Muttia. 

[I. L. H. 11 Mad. 1 

4, — Citil Procedure Code, mm. 344, 688 — IhmoU 
vent judg ment-debtor — Xot ice to decree-holder. ] A 
debtor was arrested on civil process. He present- 
ed a petition to the Court from which process 
issued, alleging that he was unable to pay the 
debt and praying to be declared insolvent and to 


INSOLVENOY~ija»fi>*vfl«f. 

(1) INSOLVENT DEBTORS UNDER OIVJ 
PROCEDURE GODK--eimtifmtd. 

be released. The Court passed an order on the 
same day, directing that he should be released 
aud that the (veditor should proceed against his 
property : Held that the order was bad for want 
of notice. Komarabami r. Gqbindu. 

[I. L. R. 11 Mad. Idd 

5.— C'/r/V Procedure Code^ um. 228. 2.39, 344, 360 
— Application to be deelared iuMolrent made to 
Court to tehieh d re ree icom transferred for e^een* 
tion.'] Where a decree had been transferred for 
execution from the (?oiirt of the District Munsiflf 
of to that of the District Mn usiff of D, aud 
an application was made by the judgment-debtor 
under s. .‘U-l of the Code of Civil Procedure to be 
declared an insolvent and enU'rtained by the 
latter Court : Held, that the District Munsif of 
D had no jurisdiction to entertain the application, 
VenKATaBAMI r. NAltAYANARATNAM. 

[I L. R 11 Mad. 801 

6 — Procedure Code 1882, ». S&\-^Uiifmr 
qm fere nee.] A creditor can put pressure on his 
debtor to get payment of his claim, notwith- 
standing that the debtor may be in embarrassed 
circumstances. But a debtor, who gives nn un- 
fair preference to one creditor by giving him a 
large proportion of his property, so as to rednoe 
the aiiquot share of the other creditors, acts 
fraudulently, and no title is given to that parti- 
cular creilitor as against the assignees who repre- 
sent the creditors generally. A filed a suit and 
obtained a decree against B. During the pen- 
dency of ihc suit, and only four days before the 
decree was passed, B assigned by way of mort- 
gage nearly the whole of his property to one of 
his creditors C. The assignment was made, not 
to secure a fresh advance, but in consideration 
of pUKt debts due to C. C was aware of B^m 
embarrassments. Two years afterwards B was 
arrested in execution of A's decree. B there- 
upon applied to be declared an insolvent : //r/d, 
that the assignment by B of nearly the whole 
of his property to C amounted, tinder the cir- 
cumstances. to an unfair preference, within the 
meaning of s. .351. cl. (r) the C<ide of Civil 
Procedure (XIV of 1882). B was, therefore, not 
entitled to l>e declared an insolvent. Dadapa c. 
VlBHNUDAS. 

[I. L. R. 12 Bom. 484 

7. --'Civil Procedure Code.M, ^b2^Suit to eotahUgh 
right to sell properly in ejieeution of dearec cpforo* 
ing hypoUiccation — Unit ayainjtt pvrokaoero not 
jmrtkM to decree, — Judgment •del* tor declared imoi* 
rent pending suit— Decree •holder tckedulinp kdo 
decree under Civil Procedure Code^ s. 
of Mchednle.] A suit to establish a right to bring 
to sale certain moveable property in eneoatlini^ 
a decree for enforcement ot bypotheoatioii waa 
brought against persons who were not wtfsf to 
that decree and had purchaaed in ^ ^ 
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(1) INSOLVENT DEBTORS UNDER CIVIL 
I'EOOEDURB CODE— 

prior decree. Pending tbe enit, one of the judg- 
ment-debtors under tbe bTpotheoation decree was 
declared an insolvent, and tbe plaifttiff schednled 
his decree as a claim under s. .^52 of the Civil 
Procedure Code : Held that the ecbeduling of the 
decree bad not tbe effect of superseding it or 
creating another decretal right in addition 
to and independent of it, and did not make the 
suit, which was founded on a new and different 
cause of action against persons who were not 

S irties to tbe decree, unmaintainable. Abdul 
A iiUAN r. Behaui Puri. 

[I. L. R. 10 All. 194 

CommhHioner — Dh- 
triet Coe iii-^lnuol rent judgment^dchtorH — Civil 
Pi'ttcedvre Code 1882, /r#. .‘U4, '^^K)-^Applieation to 
have judgvient-dehtor dorlarcd insolvent — ContH,"] 
The Court of the Judicial Commissioner, and not 
that of a Deputy Commissioner, is the “ District 
Court ” in Chota Nagpur under ss. 2 and .‘144 of 
the Civil Procedure Code. A Deputy Commis- 
sioner therefore invested by the Local Government 
with powers under s. H60 of the Code has no juris- 
diction, apart from any transfer by the “ Dis- 
trict Court,” to entertain an application by a 
judgment-creditor under's. 344 to have his judg- 
ment-debtor declared an insolvent. In RE Waller^ 
I. L. R. 6 Mad. 430 ; and Hurbhvdoe Velji v. 
Clingan Raichand^ I. L. U. 8 Bom. 196, followed. 
Tbe question of jurisdiction not having been 
raised in tbe lower Court the order was set aside 
without ooats. JOYNARAIK SiNQH V. MUDHOO 
8UDUN Singh. 

[I, L. R. 16 Calc. 13 

9. — Civil Procedure Code 1882, 336, .337 

Act VI of 1888— not in Mchcdulv — Rjcccntion 
of decree obtained againtt ineolvcut for *nrh debt 
•^Scheduled dehUA A person, who has taken the 
benefit of the insolvent sections of the Civil Pro- 
cedure Code, and who is undischarged, but has 
not inserted in his schednle a debt for which a 
decree is subsequently obtained, is not proteoteil 
from arrest in execution of such decree, merely 
because bis property is in tbe bauds of tbe re- 
ceiver iu insolvency. Such a person is liable to 
arrest under tbe oiroumstanoes and in aooordanoe 
with tbe procedure provided for by the Civil Pro- 
cedureGode Amendment Act (VI of 1888.) Panna 
Lall V, Kanhaiya Lall. 

[1. L. R 16 Oalo. 85 

10.— Procedure Code, w. 344, 360, 862, 867, 
35^'-- Debt not in sehednlc^ Omieeion to eonw in 
and prove debt*"] A judgment<^ebtor, arrested in 
exeontion of a decree, filed bis petition, and was 
adjudicated an insolvent, under tbe insolvency 
sections of tbe Code of Civil Procedure, and the 
decree-holder was, among other creditors, called 
upon to prove her debt. She, however, omitted 
to attena ; and her name was not included in the 
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(1) INSOLVENT DEBTORS UNDER CIVIL 
PROCBDU RU CODE — continued, 

schedule of creditors, The insolvent was dis- 
charged under s. 355. The creditors who proved 
their debts were paid, and the residue of the pro- 
perty was paid out by the receiver to tbe insol- 
vent. In an application by the deoree-bolder 
to execute her decree against the property of the 
insolvent : Hdd, that the discharge of the insol- 
vent did not operate as a discharge of the debt 
under s. 357 of the Civil Procedure Code, and she 
was therefore entitled to proceed with execution 
of her decree against the insolvent’s property. 
Scmhlc : Under s. 352, a creditor, by omitting to 
oome iu and prove bis debt, would apparently 
prevent an insolvent obtaining tbe relief which 
the Code contemplates giving him, unless that 
section be read as allowing the insolvent to prove 
the debts of such creditors as omit to appear and 
prove them. Haro PRIA Dabia v. Shama 
Charan Sen. 

[I. L. R. 16 Calo. 692 

11. — Civil Procedure Code 1882, as. 354, 356 
and 366 — Receiver selling a mortgaged property of 
insolrent — Parehaser at such sale — Hight of morU 
gagee unajffected by such sale,'] By an order dated 
the 9th July 1879, A was declared an insolvent 
under s. 361 of the Civil Procedure Code 
(XIV of 1882), and his property vested in the 
Receiver .who wasordered to convert it into money. 
Niue fields, which were part of A's property, h^ 
been mortgaged to the plaintiff, who was duly 
cited to appear and prove his debt. The plaintiff, 
however, failed to appear, and be was conse- 
quently omitted from the schedule of A's credi- 
tors. The Receiver sold one of the fields, which 
was purchased by undivided son G. At the 
sale tbe plaintiff gave notice of his claim as mort- 
gagee. After paying off the debts of the sche- 
duled creditors the Receiver made over to A the 
residue of the purchase- money and the eight 
unsold fields. In 1881 the plaintiff sued A for 
possession of the mortgaged property, and on 
appeal obtained a decree. While that suit was 
pending, (7 sold to tbe defendant the field which 
he had purchased. In execution of bis deoree the 
plaintiff recovered possession of the eight fields, but 
on attempting to get possession of the ninth field 
he was obstructed by tbe defendant, who was in 
possession, and he consequently brought this suit 
to recover it : Held, that the plaintiflf was entitled 
to recover it from the defendant The only in- 
terest the insolvent had in the mortgaged pre- 
mises was the equity of redemption, and this havings 
vested in tbe Receiver under s. 354 he under 
B. 356 was directed to convert it into money. 
G, therefore, at the sale only pnrohased the equity 
of redemption in tbe one field ; and the defen- 
dant, who now stood in G's shoes with notice of 
the plaintifTs claim, although he might possibly 
be entitled to redeem the whole nine fields com- 
prised in the mortgage, was bound to deliver 
possession to the plaintiff (the mortgagee) until 
that was done. The mortgaged property could 
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not be sold by the Reoeiver without the consent of 
the plaintiff ( the mortgagee ), or paying him 
off. S. 366 of the Civil Procedure Code, Aot XIV 
of 1882, no doubt contemplates the payment of 
debts seoured by mortgage out of the proceeds of 
the oonversioQ of the insolvent's property in 
priority to the general creditors ; but this must 
be taken in connection with s. 354, and must 
be understood as referring to those cases in which 
the mortgaged premises have been sold after com- 
ing to an understanding with the mortgagee. 
Shridbar Narayan p. Krishna ji Vithoji. 

[I. L. R. 12 Bom 272 

INSOLVENT AOT (11 and 12 Viot.o 21), 
ss. 28 and 20. 

See Right op Suit— Official Assignee. 

[I. L. R. 11 Bom. 620 

See Variance between Pleading and 
Proof— Special Cases— Fraud. 

[I. L. R. 11 Bom. 620 

, S. 36. — Order to examine witneitses under 

jt. 36 — JDheoeerij of insolrenVin property— Bond 
Jide oreditor— Praetiee — Conduct of examination,'] 
When the Official Assignee makes or supports an 
application to examine witnesses under s. 36 of the 
Indian Insolvent Act, such application should be 
readily granted. When it is made by any other per- 
son, the grounds of the application should be care- 
fully sif^, and the Court should satisfy itself that 
the inquiry will probably lead to some benefit to 
the creditors or estate, and is not merely mode to 
harass and annoy the persons proposed to be ex- 
amined. A became insolvent in 1866. and fled out 
of the jurisdiction. In August 1866, a person 
alleging himself to be a creditor of the insolvent's 
estate, obtained an order, under s. 36 of the Indian 
Insolvent Aot (Stat. 11 and 12 Vic., Cap. 21), direct- 
ing the examination of the insolvent's son and 
daughter, 11 and X, with a view to the discovery of 
certain property of the insolvent which might be 
made available for the creditors. B. and L subse- 
quently obtained a rule nhi to set aside the order. 
They filed affidavits alleging that the applicant 
was not a bond Jide creditor of the estate ; that al- 
.though he had, no doubt, bought a claim upton the 
estate in his own name, he was merely a nominee 
of his brother, A, who had supplied the purchase- 
money ; and they alleged that this application was 
the result of a family quarrel ; and was made 
merely from motives of ill-will. The Court held 
that the applicant was not a bond Jide creditor of 
the estate. The order for examination was how- 
ever, supported hy the Chartered Mercantile Bank 
which was admittedly a bond Jide creditor : Held, 
that the applicant not being a creditor, and the 
Official Assignee not supporting the application, 
nnd the affidavits showing feeling and the bias, 
the Court would have hesitated to admit the 
iqiplioatioii for the order, under s. 36, if it stood 


INSOLVENT AOT (11 and 12 Vlot. 0 . 21) 

S. 36 — ooncluded. 

alone. But the fact that the Chartered Meroan* 
tile Bank, an admittedly bond Jide creditor, sup- 
ported the application, altered the ease, and the 
examination ^pUed for ought to be allowed. 
Under the ciroumstances, however, the Court was 
of opinion that the applicant, who belonged to 
the iusolvent’s family, and was involved in a bit- 
ter family quarrel, should not conduct the examin- 
ation ; and ordered that the Chartered Mercantile 
Bank should apply to the Official Assignee to eon- 
duct the inquiry, and if he declined to do so, the 
Bank should do it. In be Alladinbhoy Hubi- 
BHOY. Ex Parte Rahmubhoy Hubibhoy. 

[I. L. R. 11 Bom. 61 

8. 44— to claim, dividend — 2 
ptinginy naviex of ered itoref rom eohedule — Official 
Asuignee a truntee for ereditont admitted in eohe* 
dale!] The applicaut was a creditor of the insol- 
vents, who filed their schedule in Bombay in July 
1868. The schedule contained the namesof twenty- 
six creditors, twenty of whom were residents in 
Karachi and six in Multan. The debts amounted, 
in the aggregate.to Rs. 51,81{)-13.0.aud were all ad- 
mitted, some of them being for trifling sums. The 
applicant was the largest creditor on the schedule, 
his debt amounting to Us. 27,500. The insolvents 
obtained their personal discharge in March 1869. 
Since the date of tlie insolvency one dividend had 
been declared, viz., a dividend of one per cent, in 
1870. Only one creditor had applied for and re- 
ceived that dividend. On the 5th July 1886, the 
applicant for the first time applied for a dividend 
on his claim. He was then, after so long a time, 
unable to adduce any proof in his own possession, 
in support of his claim, but was ultimately allow- 
ed by the Official Assignee to prove his claim from 
the insolvent's books. Having thus proved his 
claim against the estate, the applicant obtained a 
rule on the 5th October 1887, calling on the other 
creditors of the insolvents to show cause why they 
should not come in and prove their claims, or, in 
default, why their name.<4 should not be expunged 
from the insolvent’s schedule: Held, discharging 
the rule, that the Court bad no power to expunge 
the name of a creditor where no fraud was proved 
or alleged in regard to their claims. The Official 
Assignee holds the assets of an insolvent as a 
trustee for all the creditors admitted on the insol- 
vent's schedule, whether or not they have actually 
proved their claims. In re Dewoubn Jbwraj« 

ri. L. R. 12 Bom. 342 

— , 8. 6S,-~furUdi€tian — Practice — Order to 
pemon to attend for examination,"] The insolvent 
filed his petition in December 1865, and in Jannary 
1866, on his application for his personal discharge 
under s, 47, he was ordered to be imprisoned. 
He never applied for his discharge nnder a. 69 
or 60 of the Indian Insolvent Act (Stat. 91 and 
22 Vie., cap. 21). When he had completed the 
term of his imprisonment he left Bombay, and 
went to Morar and nltimately settled at Aligarh 
in the North-West Provinces. In Angnat 1686, the 
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Official Aiwignee was informed that the insolvent 
was pOBsessed of landed property at Aligarh and 
also oonsiderable moveable property. On the 25th 
August 1866, tbei Offioial Assigpee obtained a 
rule aiWoalling on the insolvent to show cause 
why he should not hand over all this property to 
the OfiBeial Assig^nee for the payment of creditors. 
On tbe 10th August 1887, an order was made by 
the Insolvent Court under a. 58 of the Insol- 
vent Act (Stat. 21 and 22 Vic., cap. 21) directing 
the insolvent to appear before the Court on the 
21iit Beptember 1887, to be examined touching 
his estate and effects and dealings and transnc- 
tiotis. The insolvent appealed against this order 
and contended that the Court had no greater 
powers than those possessed by the High Court, 
and consequently could not order the attendance 
of any person resident more than two hundred 
miles from llombay : Jfeld^ that the Insolvent 
Court had jurisdiction to make the order. In be 
COWASJl OOKERJI. 

[I. L. R. 13 Bom. 114 

, s. 80. . 

See Limitation Act 1877, art. 180. 

[I. L. R. 11 Bom. 138 

[1. L. R. 13 Bom. 620 

INSPECTION OF DOOUMENTS-OIVIL 

CASES. 

-^PraeHee — Pvodurftonef docuvienfft •^Dheovery 
-^Chnl Prooedurv (U)de 1882, 131, 180.] If 

a notice under s. 131 of the Civil Procedure 
Code be not answered as provided by s. 132, the 
party seeking the inspection of documents may 
apply for an order under s. 138, and his applica- 
tion must bo supported by an affidavit. ITie 
Court has no jurisdiction to pass an order under 
t. 136, unless the provisions of s. 181 are strictly 
compiled with. Dhapi r. Ram Pershad. 

[I. L. R. 14 Oalo. 768 

INSPECTION OP DOOUMENTS--ORIMI-. 

NAL OASES. 

— Pifteotery-^ Power of Court to order inspections 
Criminal Procedure Code, 1882, se, 91.9y — Search 
Warranty Foi*m and validity a/.] A and 2\ the 
latter of whom was the book-keeper in the firm of 
J, Af. Co.f were charged, on the complaint of that 
firm, with ohemtisg by having dishonestly in- 
duoeid them to deliver to A certain sums of money 
betwean 1882 and 1887, and with having abetted 
eai^ other in the commission of the said oflenou. 
Thaoiffottoe charged was carried out by T omitting 
to make entries in the aooount books of sums due 
by A to the firm, and by making false entries 
therein of payments by A. Whilst the charge 
was pending the Presidency Magistrate, before 
whom the charge had been made, granted a 
asarch warrant in the following terms; **To 
Inapaotor Jlf,-~Whereaa A and another have been 
•hiigad bilOM ma witii the oommissioa ot mn* 


INSPECTION OP DOCUMENTS— ORIIII-^ 

NAL OkBlEiB^continued. 

peoted commission of the offence of cheating, and 
it bos been made to appear to me that the pro- 
duction of khatta books for the year 1882 to 1887 
is essential to the inquiry now being made, or 
abont to be made, into the said offence or suspect- 
ed offence, this is to authorize and require you 
to search for the said property in the house of A, 
No. 13, Pollock Street, and if found, to produce 
the same forthwith before this Court.” In exe- 
cution of this warrant certain books and papers 
found in the house of A were seized and taken 
possession of by the police, and of those books 
and papers the Magistrate, on the application of 
the prosecution, made an order for inspection. 
On a rule granted by the High Court to show 
cause why the order for inspection should not be 
set aside, it was contended that the search-war- 
rant had been granted without proper judicial 
inquiry and upon insufficieut materials ; that it 
was bad on the face of it, as it did not “ specify 
clearly,” as directed in Form VIII, Sch. V of the 
Criminal Procedure Code, whose kbatta books 
were to be produced ; and that there was nothing 
in the criminal law to enable a Court to make an 
order for inspection of documents by the prosecu- 
tion in a criminal case : Held, per NoBRlS, J., 
that, assuming the contention as to the search 
wan-ant arose on the rule as granted, the war- 
rant must be looked at as a whole, and so looked 
at it sufficiently and clearly showed that it was the 
khatta books of A which were referred to as 
being essontial to the inquiry, and the objects of 
the directed search : nor was there anything to 
show that the warrant was issued otherwise than 
regularly and in due course. Per Norris, J. — 
Though the Courts in England have ooustantly 
refused to compel discovery in criminal cases, on 
the ground that no man should be oompell^ to 
produce evidence to criminate himself, the Le- 
gislature in this couutry has authorized the 
production, and under certain circumstances the 
compulsory production, of an accused person’s 
documents in Court. When once an accused 
person's documents are in the possession of the 
Court by virtue of the due execution of a search- 
warrant issued under the provisions of s. 96 of 
the Criminal Procedure Code, there is no distinc- 
tion between such documents and those of any 
description fonud upon his person at the time of 
his arrest, or on his premfhes at the time of, or 
subsequent to, his arrest, and it was never doubt- 
ed that the latter may be used in evidence 
against him. If, as laid down in the case of 
Dillon V, 0*Brien, 20 Irish L. B. 300, the right 
to seize and detain property of any description in 
the possession of a person lawfully arrested for 
treason, felony, or misdemeanor, rests ” upon the 
interest which the State has in a person justly 
or reasonably believed to be guilty of a crime 
being brought to justice, and in a prosecution onee 
commenced being determined in due course of 
law,” a right to inspect such property must exist, 
as well as a right to seize and detain it, and the 
proper persons to inspect it are those conducting 
the pmeeution. It would, moreover, beunvea- 
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sonable that the police or those oonduotingf the 
prosecution should not have an opportunity of 
inspecting^ and examining^ documents, ko., found 
on a prisoner when arrested, or on his premises 
at the time of, or subsequent to, his arrest, before 
tendering them in evidence. Per Ghose, J.— 
The oontention as to the validity of the search- 
warrant did not arise on the rule as granted, but, 
^enbhh\ that the search-warrant was bad in law, 
no summons under s. 94 of the Criminal Proce- 
dure Code having been, in the first instance, 
issued for the production of the documents, and 
there being no evidence to show that they would 
not be produced on summons only ; that although 
tile warrant was not specific, still inasmuch as 
no objection was raised to the form of the war- 
rant, before the Magistrate, and the accused had 
not been prejudiced by reason of the specification 
of the documents being somewhat indistinct, and 
it was clear what was really meant, the objection 
as to the form of the warrant should be dis- 
allowed. Per Ghosk, J. — There is no doubt that 
by the criminal law of this country, as laid down 
in the Criminal Procedure Codes since 1861, an 
accused person may be compelled to furnish 
evidence, the production of which might have 
the effect of criminating him. The Magistrate 
has to determine at the time when he makes an 
order under s. 94 of the Criminal Procedure Code 
or issues a search-warrant under s. 96 whether 
the documents are necessaiy for the inquiry ; but 
when they are brought into Court the inspection 
should not rest with the Magistrate who does uot 
prosecute and has no interest cue way or the other 
in the result of the prosecution. It is reason- 
able that those who conduct the prosecution 
should have such inspection, for the production of 
such documents is for the purpose of using them 
in evidence, and this could not be done unless the 
prosecution had an opportunity of inspecting 
them. In the case of a search or seizure by the 
police under Chap. XIV of the Criminal Pro- 
cedure Code, the prosecutor would necessarily 
have an opportunity of looking at the documents 
and articles seized, and there is no reason why he 
should not have the same opportunity or privilege 
where, under the order of the Court, any parti- 
cular document or other thing is seized under a 
aearih-warraut, and brought up to the Court. 
Bearing in mind the purpose for which any docu- 
meut or thing is seized and brought before the 
Court, it seems that the Legislature, while pro- 
viding for the seizure and production in Court of 
doeumentg, Ac., intended by implication that the 
prosecution should, under the order of the Court, 
liave the power to inspect them, and determine 
whether they should go in as evidence : Held^ 
per Curiam — for the reasons above given— that 
the Magistrate had power to allow the inspection, 
but ffueh inspection mnst be limited to the books 
named in the search-warrant. In the Matteb 
OF THE PETITION OF Ahmed Mahomed. Maho- 
mD Jacxabiah k Co. f . Ahmed Mahomed. 

[I. L. R. 16 Oalo. 109 


INSTALMENTS. MONEY PAYABLE BY. 

See Cases under Decree— Oonbtbdo* 
TioN OP Decree— Instalments. 

See Deekan Aoriculturists Relief 
A gT (XVII OF J879), s, 20. 

[1. L. U. 12 Bom. 826 

See Oases under Limitation Act, 
1877, ART. 76. 

See Limitation Act, 1877, art. 178. 

[I.L.R. 16 Oalo. 602 

INSULT. 

— Penal Code, e. to provoke a hreaeh 

of the peaee. | abused JB to such an extent as 
to reduce to a state of abject terror : Held, 
that having given to P such provocation as 
would under ordinary circumstances have caused 
a breach of the peace was guilty of an offence 
under s. 504 of the Penal Code. Quebn-Em- 
press r. JOGAYVA. 

[I. L. R. 10 Mad. 863 

INSURANCE-MARINE INSURANCE. 

— Open eocer — Propoml to iunne poliei/-^Aecept» 
anee — Refusal to hene poUeij in Urme of open 
cover,'] An open cover to an amount stated for 
insurance on cargo to be shipped for a voyage in 
a ship (afterwards lost on that voyage) was given 
by the agent of the defendant company to the 
owner of the ship in order that he might give it 
to the charterer, and it was a proposal to insure. 
The owner transferred the open cover to the 
plaintiff, who, under charter with him, shipped 
rice and applied for policies to the amount stated 
iu the open cover. The defendants’ agent then 
refused to issue any policy on the rice so shipped : 
Held, that the open cover, as given to the owner, 
constituted a subsistlug proposal to insure, and as 
soon as application for the policy under it was made 
to the defendants’ agent by the shipper, to whom 
the open cover had been transferred, there .was 
a binding contract that a policy should be issued 
in ice terms. . That the shipper asked for two 
policies did not, under the circumstance prevent 
there being an acceptance, there having been a 
refusal to issue any policy, Buugwan Das v. 
Netherlands India Sea and Fire Insubanok 
Company op Batavia. 

[I. L. Ht 10 Oalo. 664 
[L.R 161. A60 

INTEREST. Col. 

1. Miscellaneous Oases ... ... 479t 

(«) Arrears of Bent... ... 479 

2. Omission to stipulate for, or stipu- 

lated time expired ... ... 479 

(a) Contracts ... ... 479 

3. Stipulations amounting to Penal- 

ties or otherwise ... ... 486 
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INTEREST— 

See Damagbb— Mbaburb and Absbbs- 
MKNT OF Damages— Breach of 

COKTRACT. 

[I. L. R. 12 Bom. 242 

See Hindu Law— Ubury. 

[I. L. R. 14 Calc. 781 


, Payment of. 

See Limitation Act 1877, «. 20. 

[I. L. R. 11 Mad. 218 

(1) MISCELLANEOUS OASES. 

{a) Arrears op Rent. 
to intereMt.'] In March 1884 the rent 
payable by an oooupancy-teuant waa fined by the 
iettlement-offlcer under a. 72 of theN.-W. P. Land 
Revenue Act XIX of 1873. In 1885 the land- 
holder brougrht a suit to recover from the tenant 
arrears of rent at the rate so fixed for a 
period antecedent to the settlement-offloer’a order 
as well as for the period subst^uent thereto. The 
lower Appellate Court dismissed the claim for 
rent prior to Ist July 1884, and decreed such as 
was duo subsequently to that date, but without 
interest ; Held, upholding the decision as to the 
rent, that the plaintiff was entitle<i to interest at 
one per cent, on the sum decreed from the date 
of the institution of the suit. Radha Prasad 
Singh t?. Jugal Das. 

[I. L. R. B All. 185 

(2) OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME EXPIRED, 

(a) Contracts. 

2.^Bond — lutereet poet diem ^Non-payment of 
principal and interest at agreed date.'] Interest as 
interest cannot be allowed ou money lent on a 
hypothecation bond, or on a deed of conditional 
Bale, unless it appears from the bond or deed that 
it was intended by the parties that interest should 
be payable, and then only for the period during 
which It BO appears that it was so intended. 
Where so snoh intention appears, interest can be 
given only by way of damages. Cook v. Foicler, 
L. R. 7 H. L. 27, referred to. Mansab Ali v . 
Gulab Obano. 

[1. L. R. 10 All. 85 


Procedure Code, Stipulated 

intereiit---lnieTeet after fling plaint . ] A creditor 
having stipulated for interest at a certain rate is 
entiU^ to a decree for interest at that rate up to 
the date of decree. Mangniram Marvaari v. 
J)howtal Roy (I. L. R. 12 Oalo. 669), dissented 
from. Ramachanoba e. Dbvu. 

[I. L. R. 12 Mad, 485 

4.— R<m4f— poet d'lem^Damagee for 
non-payment on due date,] A contract to pi^ 
interest diem on a mortgage ought not to be 


1 N TEREST— ooRf 

(2) OMISSION TO STIPULATE FOR, OB 
STIPULATED TIME ^X?iaED^oonoluded. 

(a) Contracts— 

implied when the parties to the written oontraot 
have not expressed therein any such intention. 
This is particularly the case where the written 
contract does in clear terms provide for the pay- 
ment of interest and compound interest during 
the term of the mortgage. Narain Lai v. Chaj- 
mal Dafty unreported, followed. Chhah Nath v. 
Kamta Prasad, I. L. K. 7 All. 33.3 ; Baldeo 
Panday v. Gokal Rai, I. L. R. 1 All. 603, referred 
to; aud Cook v. Fowler, L. R. 7 H. L. 27, 
Bhagwant Singh r. Daryao Singh. 

fl. L. R. 11 All. 410 


(.3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE. 

6 . — Penal Clause in Contract — Enhanced rate 
of interest on default of payment of principal on 
due date — Penalty^Contraet Act {JX of 1872), 
s. XX Vi II of 1865, 9 , 2.] In a suit on 

a bond, wherein it was stipulated that the loan 
was to be repaid on a certain date and to bear 
interest at the rate of 2 per cent, per mensem, 
but that if the loan were not repaid on the date 
named, the principal was to bear interest at the 
rate of 4 per cent, per mensem from the date of 
the loan : Held, on the authority of the decision 
in Ralkishen Das v. Run Bahadur Singh, I. L. R. 
10 Oalo. .305, that the stipulation us to the pay- 
ment of interest at the higher rate was not in 
the nature of a penalty, and that the plaintiff 
was entitled to a decree for the amount due on 
the bond with interest at the increased rate from 
the date of the bond ; and that, whether the 
interest at the increased rate, in case of non- 
payment on the date fixed in the contract, was 
payable from the commencement of the loan or 
from the date fixed for the repayment of the 
loan, B. 74 of the Contract Act was not applicable. 
Mackintosh v. Crow, I. L. R. 9 Calc. 689, upon 
this |K>int dissented from. The decision in the 
case of Balkishen Das v. Run Bahadur Singh 
I. L. R. 10 Calc. 306, overrules the decision in the 
case of Mathura Ptrsad Singh v. Luggun Kooer 
I. L. R. 9 Calo. 616, and all similar oases cited 
in Makintosh v. Ci'ow, which held that the stipu- 
lation for the payment of a higher rate of in- 
terest in the event of the non-payment of the 
debt on the date fixed in the contract, from the 
oommenoement of the loan, is in the nature of 
a penalty. Baij Nath Singh r, Shah Ali 

flOSAIN, 

[1. L. R. 14 Oalo. 248 

B.— ‘Contract Act, s, 74 — Penalty^- Enhanced 
rate of interest and compound interest,] A mort- 
gagor agreed that if any instalment of interest 
aoorning dne on the mortgage was not paid, he 
shoold pa;^ oomponnd interest and discharge 
principal in one year, and further that if the 
principal was not so discharged, he i^nld pay 
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INTERKSt ^continued* 

(3) STIPULATIONS AMOUNTING TO PENAL- 
TIES Oil OTHER WISE— 

interest at an enhanced rate: Held^ that the 
mortgagee could enforce the agreement. Appa. 
RAU V, SUBTANARAYANA. 

[1. L. R. 10 Mad. 203 


INTEREST — eont \Mwd. 


(3) STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWlSE-^votftnW. 


ferred by him from the decree of the first Court 
making redemption subject to the payment of 
interest. Lalli v.«Bam Prasad. 


[1. L. R. 9 All. 74 


7. — Dharta ” — Illiterate agriculUirist'^ Un- 
comcimahle bargain,'] The High Court as a 
Court of Equity possesses the power exercised by 
the Court of Chancery of granting relief in oases 
of such unconscionable or grossly unequal and 
oppressive bargains as no man of ordinary pru- 
dence would enter ihto, and which, from their 
nature and the relative positions of the parties, 
raise a presumption of fraud or undue inliucnce. 
The principles upon which such relief is granted 
apply to contracts in which exceedingly onerous 
conditions are imposed by money-lenders upon 
poor and ignorant persons in rural districts. The 
exercise of such power has not been affected by 
the repeal of the usury laws. Chesterfield v. 
JaiM8en^2Ve&. 166; O'Rorhe'^. Bolinghroh^^'L, R. 
2 App. Cas. 814 ; Earl of Aylesford v. Morris^ 
L. B. 8 Ch. Ap. 484 ; Nerill v. Spelling ^ L. R. 15 
Ch. D. 679 ; and Beynon v. Coolly L. R. 10 Oh. Ap. 
889, referred to. An illiterate hurml in the 
position of a peasant proprietor executed a mort- 
gage-deed in favour of a professional money- 
lender to whom he owed Rs. 97, by which ho 
agreed to pay interest on that sum at the rate 
of 24 per cent, per annum at compound interest. 
He further agreed that ^Ulluirtafi or a yearly 
fine, at the rate of one anna per rupee, should 
be allowed to the mortgagee, to be calculated by 
yearly rests. It was also provided that the in- 
terest should be paid from the profits of certain 
malikana land of the mortgagor, and that if the 
interest wore not paid for two years, the mort- 
gagee should be put in possession of this land. 
As seourity for the debt, a six pies zemindar! 
share was mortgaged for a term of eleven years. 
The effect of the stipulation as to “ dharta ” was 
that one anna per rupee would bo added at the 
end of every year, not only to the principal 
mortgage-money, but also to the interest due, and 
the total would be again regarded as the principal 
sum for the ensuing year. Ten years after the 
date of the mortgage, the mortgagor brought 
a suit for redemption on payment of only Rs. 97 
or such sum as the Court might determine as due 
to the mortgagee. At that time the accounts 
made up by the mortgagee showed that the debt 
of Rs. 97, with compound interest, had swollen 
to Rs. 873, of which the dharta^' alone amount- 
ed to Rs. 211: that the stipulation in the 

deed as to ** dharta was not of the kind refer- 
red to in s. 74 of the Contract Act (IX of 1872), 
and that there was no question of penalty, but 
that, looking to the relative positions of the parties, 
and the unconscionable and oppressive nature 
of the stipnlation, the benefit thereof should be 
disallowed to the mortgagee, and the mortgagor 
permitted to redeem on payment of the mortgage- 
money and interest, no appeal having been pro- 

W., D. 


8. — Uiioonscionahle Bargain-^Bond — Compound 
interest,] In a suit for the recovery of a 
principal sum of Rs. 99 duo upon a bond, with 
compound interest at two per cent, per mensem, 
it was found that advantage was taken by the 
plaintiff of the fact that the defendant was 
being pressed in the tahsili for immediate pay- 
ment of revenue due, to induce him to execute 
the bond, charging compound interest at the 
above-mentioned rate.notwithstanding that ample 
security was given by mortgage of landed pro- 
perty. It was also found that although, under 
the terms of the bond, the plaintiff had power to 
enforce the same at any time by bringing to 
sale the mortgaged property, he had wilfully al- 
lowed the debt to remain unsatisfied, in order 
that compound interest at a high rate might 
accumulate. Held that the bargain was a hard 
and unconscionable one, which the Court had un- 
doubted power to refuse to enforce, and which, 
under all the oiroumstauces, it would bo unrea- 
sonable and inequitable for a Court of jnstioe to 
give full effect to ; and that, under the circum- 
stances, compound interest shonld not be allowed. 
KavUnl Suwlari Chiiodhrani v. Kali Protvnno, 
Ohose I. L. R. 12 Calc 226. Beynon v. Cock, L. B, 
10 Ch. Ap. 389, and Lalli v. liam Prasad^ I. L. R. 
9 All. 74, referred to. The Court decreed the 
principal sum of Rs. 99, with simple interest at 
24 par cent, per annum, up to the date of insti- 
tution of the suit. Madho Singh V. Kashi Ram 

[I. L. R. 9. AU. 228 

9. — Contract Act,s. 7i‘^Bond — Breach of eon* 
tract — Penalty.] A bond by which immoveable 
property was hypothecated provided for interest 
at 13^ per cent, and contained a condition that 
if the principal with interest were not paid 
within one year, 27 per cent, should be paid as in- 
terest as from the date of the bond : Held, that 
the question to be determined with reference 
to this condition was whether the parties intend- 
ed to contract that, on failure by the mortgagor 
to pay within the stipulated time, 27 percent, 
should be payable qnd interest from the date of 
the bond, or whether they intended that the con- 
dition should be regarded merely as providing 
for a penalty, leaving the amount of compen- 
sation for non-payment at the stipulated time to 
be determined, in case of dispute, by the Coart. 
Held that the condition would not in^itself be an 
unreasonable one no dot* the circumstances, that 
the parties contracted that the 27 per cent, should 
be payable qua interest, and that interest at that 
rate must therefore be allowed. Wallis v. Smithy 
L. B. 21, Ch. D- 243. referred to. Banwabi Das 
V , Muhammad Mashiat. 

[1. L. R. 9 AU. 690 
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ll^TEtiEST^conoluded. 

(3) STIHTLATIONS AMOTTNTING TO PENAL- 
TIES OR OTRmmBl^eoneluded, 

\Q.^-Contfaet Act, 74 — Penalty — Payment 

ef higher rate of interent from date of hand 07t 
hreaoh,'] Where a mortgag^deed provided for 
tepayment of the debt in four iuRtalments with 
interest at 6 per cent, and in default of payment 
of any instalment on the due date, for intoreet 
at 12 per cent, from the date of the bond : 
Jfeld^ following Palkhlien Pan r. Rvn Bahadur 
Singh (I. L. R< 10 Calc 30ti) that the stipulation 
being reasonable, the plaintiff was entitled on de- 
fault to recover the higher rate of interest from the 
date of the bond. Basavayya r. Subbarazu 
[1. L. H. 11 Mad. 294 

11 Stipulation topay donlle the amount 

of diitt on default of payment of any inntalment^ 
A stipulation by which, on default or payment 
of one instalment, double the entire amount of 
the debt due under an instalment bond was to 
become at once payable, held to be in the nature of 
a penalty. JofiHi Kaudas w. Dad a Abhksanq. 

n. L. R. 12. Bom. 565 

12 « — Contract Aot^ nn* C.S, 74 — Penalty^-StlpU’- 
latum for enhanced- interetd — IntercHt on decree 
amofint up to date of paynwnt — Remimon of pmrt 
performance of contract-^Snm accepted on account 
of Interest. “I A hypothecation-bond provided for 
payment of interest on the principal sum at the 
rate of 9 per cent., and contained a further pro- 
vision, that on default being made in payment of 
interest accruing duo, interest should bo paid 
from the date of the bond at the rate of IHper 
cent. Default was made when the first and se- 
cond payment of interest became due. After the 
second payment had become due, the creditor 
accepted payment on account of interest of a sum 
a little more than the arrears calculated at 9 per 
cent. In a suit by the creditor : — Held, (1) that 
the plaintiff had not waived any right under the 
bond by accepting the payment on account of 
interest ,* (2) that the provision for enhanced 
interest calculated from the date of the bond on 
default, was of the nature of a penalty under s. 
74 of the Contract Act ; (3) that the plaintiff 
was entitled to interest on decree amount from 
date of decree to date of payment at (» per cent. 
Balkuhen Ban v. Rvn Bahadur Singh (1. L. R. 
10 Oalo. 305) disoussed and distinguished ; Baij 
Nath Sing v. Shah AH I/osain(l, L. R. 14 Calc. 
248), dissented from. Nakjappa r. Nanjappa. 

[1. L. R. 12 Mad. 161 

IKTERROGATORIE3. 

See Pbaotiojb— Civil Cases— Inter ro- 

OATOB1B8. 

[1. L. R. 14 Oalo. 703 

iRREGtJLARITY- 

See Sale in Bxbcittion pp Deorbs— 

SSTTlNa ASIDE SALB— IbRBQU- 

LA&ITY. 


IRREGULARITY IN CIVIL CASE. 

See Execution op Decree— Transfer 
OP Decrees for Execution and 
Powers op Court. 

[I. L. R. 11 Bom. 153 

See Madras Boundary Act, ss. 21, 25, 28. 

[I. L. R. 12 Mad. 1 

Sec Cases under Superintendence op 
High Court— Civil Procedure 
Code, s. 622. 

IRREGULARITY IN CRIMINAL CASE. 

See Criminal Proceedings. 

[I. L. R. 14 Oalo. 128, 858, 305 

See Discharge op Accused. 

[I.L. R. 12 Mad. 35 

ISSUES- 

1. Framing and Settlement of Issnes , 484 

2. Fresh or Additional Issues ... 484 

See Relief. 

[1. L. R. 10 Mad. 375 

(1) FRAMING AND SETPLEMENT OP ISSUES. 

1. — TnanuiUtent iftmu’x — TIndue inff.uenee — Trial 
of imie-H^] The execution of a hihanam a ho.y\r\g^ 
been denied by the plaintiff, a Mahomedan widow 
and pnrda nanhin, in a suit brought by her to 
have it set aside ns fabricated, she also alleged 
that undue influence had been exercised upon 
her. It was decided upon the evideneb* that the 
instrument was genuine, having been executed 
by her of her own free will. The above questions 
being inconsistent with one another, the latter 
should not have been admitted to form part of an 
issue together with the former. On an issue of 
undue influence, rightly raised, a Court should 
consider whether the gift in question («) is one 
which a right-minded person might be expected 
to make ; (5) is or is not an improvident act on 
the donor’s part ; (r)i8 such as to have required 
advice, if not obtained by the donor ; and {d) 
whether the intention to make the gift originated 
with the donor, the principles being always the 
same, although the oiroumstanoes may differ. 
Mahomed Buksh Khan v. Hossein Bibi. 

[I L. R. 15 Calc. 684 
[L. R. 151. A. 81 

(2) FRESH OR ADDITIONAL ISSUES. 

2. — l*sue ratted hy Court which was not raUed 
hy partistj] The plaintiffs in a suit denounced in 
the plaint their two signatures to a sale-deed a» 
forgeries, and never alleged that they witnessed 
it under pressure. The Court of First Instanoe 
found them to be genuine, and the lower App^li^ 
Court, while agreeing with the Court below in it# 
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ISSUES— 

(2) FRESH OR ADDITIONAL ISSVEB^vneld, 

finding's upon the question of the genuineness of 
the signatures, observed that they were obtained 
tinder pressure, and so reversed the decree of the 
Court below. On second appeal to the High Court ; 
ifliitld that Courts are not to raise an important and 
serious issue in a case for the parties when they 
have not raised it themselves by their own plead- 
ings in the cause. Waliullah Kuan v. MuhaM- 
Mad Israrullau Khan. 

[1. L. R. 10 All. 627 

3. — Civil Procedure Code^ 1882^. 149 — CovrCftav- 
Ihority toframv ntr^ imvex— Amendment of plaint,] 
A Court is not authorized by s. 149 of the Code of 
Civil Procedure (ActXIVof 1882 to frame new is- 
sues which have the effect of altering the nature 
of the suit. A Court’s power of raising additional 
issues is co-eiteusive with its power of amending 
plaints, and is subject to the same restrictions. 
The plaintiff originally sued the defendant as a 
trespasser, claiming damages for wrongful 
occupation and for injury done to the land in 
dispute Some time after the issues had been 
framed, the plaintiff applied for an amendment 
of the plaint, and sought to recover rent for the 
land in suit, on the basis of a subsisting tenancy. 
The Subordinate Judge, without making the 
amendment, framed two additional issues, r/sw, 
(1) whether the suit w^as based on the relation of 
landlord and tenant, and (2) whether the thikam 
in dispute were let to the defendant, and what rent 
the plaintiff Was entitled to recover in respect of 
the same. The Subordinate Judge found on 
these issues that the tenancy was still subsisting, 
and passed a decree for the rent claimed. Held, 
that the Subordinate Judge had no authority, 
under s. 149 of the Code of Civil Proce<lure 
(Act XIV of 1882), to frame the new issues. 
Nabayak Ganbsh V, Hari Ganbsh. 

[I. L. R, 13 Bom. 664 

JETTISON, 

See Shipping Law. 

[L. R. 16 I. A, 240 
[I. L. a. 17 Calc. 362 

JEWS. 

See RSLiGiotrs Community. 

[I. L. R. 11 Bom. 186 

JHANSI AND MORAR ACT (XVII OF 
1886.) 

Sec High Court, J urtrdiction of— High 
Court, N.-W. P. 

[i. L. R. 11 All. 490 

8 . 8 . 

See Biss Judicata— Cause op Action. 

[2.L.R. 10 All. 517 


JOINDER OP CAUSES OP ACTION. 

Civil Proredwre Code 1882, «. 44 — Suit for move* 
ahle and immoveable propci'ty^ There is nothing 
irregular in seeking to recover moveable and im* 
moveable property in the same suit if the cause 
of action is the 8any3 in respect of both. GlYANA 
Sambandha Pandara Sannadhi t 7 . Kandasami 
Tambiran. 

[I. L. R. 10 Mad. 375 

JOINDER OF CHARGES. 

1. — Charge of three offences of the mme hind — 
Criminal Proeednre Code {Aet X of J882), s. 234.1 
An accused was charged with criminal breach of 
trust as a public servant iu respect of three sepa- 
rate sums of money deposited in the Savings 
Bank under three separate accounts. The third 
of these charges related to the misappropriation 
of Rs. 195 composed of two separate sums of 
Rs. 150 and Rs. 45 alleged to have been misap- 
propriated in the 16th and 25th November respec- 
tively. These sums the accused in his statement 
at the trial stated he hod paid over on those dates 
to the depositor, and produced an account book 
showing entries of such payments on those dates. 
This statement was proved to be untrue, and the 
accused was convicted. On an application to 
quash the conviction on the ground that the trial 
had been held in contravention of s. 234 of the 
Code of Criminal Procedure : Ileld^ that the en- 
tries in the account books did not olearly show that 
the misappropriation of the sum of Rs. 1 95 took 
place on two dates, or consisted of two transac- 
tions, the entries having been made for the pur- 
pose of concealing the criminal breach of trust ; 
and that under the circumstaucos the criminal 
breach of trust with regard to the Rs. 195 was 
really one offence and could be included iu one 
charge. In the matter of Lucuminarain. 

LX. L. R. 14 Oalo. 123 

% — Criminal Proeedure Code {Act X of 1882), 
ss, 23.3, 234, ’--Separate charges for distinct 
offences,'] Five persons were charged with having 
committed the offence of rioting on the 6th 
December ; four out of those persons, and one P 
were charged with having committed the offence 
of criminal trespass on the 9th December. These 
two cases wore taken up and tried together in 
one trial, and were deohied by one judgment. 
Held that the trial was illegal and the defect was 
not cured by s. 637 of the Criminal Procedure Code. 
In the matter of the Petition of Chandi 
Singh. Queen-Empress v, Chandi Singh. 

11. L. R. 14 Calo. 896 

Criminal Procedure Code, se, 284 and 537-— 
Penal Code, ss. 372, IHTA— Misjoinder of charges-^ 
Immaterial irregularity.] A woman, being « 
member of the dancing girl caste, obtained 
possession of a minor girl and employed her for 
the purpose of prostitution ; she sabsMuently 
obtained in adoption another minor girl from 
her parents, who belonged to the same caste. She 
and the parents of the second girl were charged 
together under se. 872, 373 of the Penal Code« 
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JOINDER OF CEARQEa-^conoludcd. 

The cUargea telated to both girls : llald, that the 
two charges should not have been tried together, 
but the irregularity oommitted iu so trying them 
had caused no failure of jusbioe. Queen-Eai press 
V. Eamanisa. 

[I.1..R.12. Mad. 273 

JOINT TENANCY. 

JSee Hindu Law— Will— Construction 
OF Wills— Special cares of Con- 
struction-Joint Tenancy. 

fl. L. R. 11 Bom. 69, 673 
LI. L. R. 11 Mad. 26S 

JUDGE. 

, Speoial Judge appointed under Act 

XVII of 1870. 

/Seif Dekkan Agriculturists Relief 
Act, ss. 53, 54. 

[I. L. R. 12 Bom. 684 

JUDGMENT. Col. 

1. Civil ca 80 .s ... ... 487 

(/7 ) Form and contents of j udgmeu t 4 87 

2. Criminal cases 488 

(I) CIVIL CASES. 

(a) Form and Contents of Judgment. 

1 — Applicahility of prorhlom asto JirH appoah 
^Homand’-JudyviOHt of Jird Appollato Court 
— Civil Prooodure Code, gg. 574, 578.] The judg- 
meutof a lower Appel lofce Court, after setting 
forth the claim, the defence, the nature of the 
decree of the first Court, and the effect of the 
pleas in appeal, concluded, with general observn- 
tins, as follows The point to bo determined 
on appeal is whether or not the decision is consis- 
tent with the merits of the case. The Court 
having considered the evidence on the record and 
the judgment of the Munsif, which is explicit 

enough, concurs with the lower Court Tlie 

finding arrived at by the Munsif, that the plain- 
tiff’s claim is established, is correct and consistent 
with the evidonoo. The pleas urged lu appeal 
are therefore undeserving of consideration;” Udd 
that this was in law no judgment at all, inas- 
much as it did not satisfy the ro<pureinents of 
B. 674 of tho Civil Procedure Code, and that the 
decree of tho lower Appellate Court must there- 
fore be set aside, and the record returned to that 
Court for a proper adjudication, in accordance 
with the provisions of that section. Alahadvo 
Pragad v. Sarja Pragad, Weekly Notes, All. 1885. 
p, 171 referred to. Obesrvations by Mahmood. J., 
upon the distinction between the duties of the 
Courts of first appeal and those of tho Courts of 
Beooud appeal iu connection with the provisions 
of SB. 674 and 578 of tlie Civil Procedure Code, and 
with the romaud of cases for trial de novo. Pam 
JStarain v, Jihaivanidin,. I. L. U 9. All. 29 note, 
and Shvoambar Singh v. Laliu Singh,l. L. R. 9 All. 
30 note, referred to. Souawan v. Babu Nand. 

(I L.B. 9 All. 20 


JUDGMENT— 

(1) CIVIL Ckm^^concluded. 

{ a ) Form and Contents of Judgment— 

2— Judgment of High Courts Civil Procedure 
Code 8. 574. 633 — “ Siibxtantial qiicMion of 
Contentg of Judgment — Ruleg made by High Court 
under g. 633 for recording judgmcntg.~\ The in- 
tention of the Legislature as expressed in s. 633 
of the Civil Procedure Code was that tho High 
Court might frame rules as to how its judgments 
should be given whether orally or in writing, or 
according to any mode which might appear to it 
best iu the interests of justice. The section does 
not merely give the High Court power to direct 
that judgment shall be recorded in a particular 
book or with a particular seal. Rnle 9 of tho 
rules made under s. 633, in March, 1885, is there- 
fore not ultra vireg of the Courts and it mollifies 
tho provisions of s. 574 in their application to judg- 
ments of the High Court With reference to the 
terms of Rule 9, it is not necessary, in a case 
where the High Court substantially adopts the 
whole judgment of the Court below, to go through 
the formality of re-stating the points at issue, the 
decision upon each point, and the reasons for the 
decision. Per Edgk, C. J —Apart from Rule 9, it 
never was intended that s. 574 of the Code should 
apply to cases where the Higli Court having 
heard the judgment of tho Court below ond argu- 
ments thereon, comes to the conclusion that both 
the judgment and tho reasons which it gives ore , 
completely satisfactory, and such as the High* 
Court itself would have given. Assuming the 
provisions of s. 574 to be applicable, a judgment 
of the High Court stating merely that the appeal 
must be dismissed with costs uu<l the judgment 
of the first Court affirmed, and that it was un- 
necessary to say more than that the Court agreed 
with the Judge’s reasons, is a substantial compli- 
ance with those provisioiiR. The judgment of the 
High Court in a first appeal was as follows : — 
“ This appeal must, in my opinion, be dismissed 
with costs, arid the judgment of the first Court 
affirmed ; and I do not think it necessary to say 
more than that we agree with the Judge’s reasons.” 
The appellant applied for leave to appeal to Her 
Majesty in Council on th(5 ground that the require- 
ments of s. 574 of tho Civil Procedure Code had 
not been complied with ; Held by the Full Bench 
that the objection involved no substantial ques- 
tion of law. and that the application for leave to 
appeal must therefore be rejected. Sundar Bibi 
t\ Bishesuarnatu. 

ri. L. K 9 All. 93 

(2) CRIMINAL CASES. 

Q— Civil Suit-^ Criminal Procedure Code {Act X 
of 1882), 8. 370 (rl. i ) — Summary Prtwednre — Cvia- 
viet ion, lieagom for."] The meaning of s. 370 (cl. i) 
of Act X of 1882 is that, where the offence found 
is sufficiently grave to involve a fine of Rs. 200 or 
imprisonment as the substantive sentence, the 
Magistrate is bound to record his reasons for the 
oonviotion, so as to enable the party to bring the 
mattei up to the High Court ; but in petty case 
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JUDGMENT -^concluded, 

(8) CRIMINAL OASES — concluded 

which can be mot by a fine of a few rupees, the 
decision of the Magistrate may bo recorded shortly, 
A sentence of a fine of Rs. 10. and imprisonment 
in default of payment of the fine, is not a sentence 
of imprisonment within the meaning of the sec- 
tion. MoTbbram V. Belasekram. 

[X. L. B. 14 Calo. 174 

JUDGMENT-DEBTOR. 

See. Bengal Tenancy Act, s. 174. 

[I L. R. 15 Calc. 482 
Sec Limitation Act 1877, Art. 11, 

fl. L. R. 15 Calc. 674 

See CA.SE.S UNDER PaUTIES — SuB.STTTU- 

TioN OF Parties— Judgment- 
Debtors. 

Sec RrauT of Suit-Execution op 
Decree. 

[I.L. R. 15 Calo. 674 

JUDICIAL OFFICER.” 

Sea Bengal Tenancy Act. p. ir>:?. 

[I. L. R.16 Calc 027 
Sec District Judge, Jurisdiction op. 

[I. L, R. 15 Calo. 327 

JUDICIAL NOTICE. 

Sec Evidence Act I op 1872, s. C7. 

II. L. R. 14 Calc. 176 

JUDICIAL PROCEEDING. 

Criminal Procedure Code, 1882, 
s. -187. 

[I. L. R. 16 Calc. 121 

JUNGLEBURI TENURE. 

Sea Hindu Law— Widow— Power of 
Widow— Power op Disposition 
or Alienation. 

LI. L. R. 14 Calo. 323 

See Right of Occupancy— Per-sons by 
Whom Right may be acquired. 

[I. L. R. 14 Calo. 323 


JURISDICTION. 

Col 

1. 

Qiiescion of Jurisdiction 

490 


{a) Generally 

490 


(b) When it may be raised 

(6*) Consent of Parties and Waiver 

490 


of Jurisdiction 

491 

2. 

Causes of Jurisdiction 

{a) Carrying on business or work- 

493 


ing for gain 

493 


(^) Cause of action 

494 


JURISDICTION ■^continued. 

See Execution op Decree — Transfer 

OF DECHF.F.S FOR EXECUTION AND 

Powers of Court, ko . 

[I. L. R.16 Calo. 467, 406 
See Insolvent Act, s. 58. 

[I. L.R 13 Bom. 114 

See Transfer of Property Act, r, i;in. 

[I. L. R. 11 Mad. 408 

See Withdrawal op Suit. 

[I. L. R. 12 Mad. 380 

, Presumption of— 

See Superintendence of High Court 

—Civil Procedure Code, s. 622. 

[I. L. R. 10 All. 119 

(1) QUESTION OF JURISDICTION. 

{a) G ENKRALLY. 

1. — Queailnnsi of jurindietion lum governed — 
St ate. me nix hi ida'mt ami defence — Valuation of 
Hvit.'] Questions of jurisdiction, whether with 
reference to the nature of the suit or with refer* 
eiioe to the pecuniary limits of the claim, are 
matters to be governed by the statements contain- 
ed in the plaint in the cause. The valuation of 
the claim as preferred by the plaintiff, and not as 
set up by the pica iu defence, would govern the 
action, not only for the purposes or the original 
Court, but also for the purposes of appeal, and in- 
deed throughout the litigation. Jag Lal v. Hab 
Nauain Singh. 

[I. L. R. 10 All. 624 

(//) When "t may be raised. 

2. — Ohjeethm to jur indict lonin Appellate CourtJ] 
An objection to Die jurisdiction, iho validity of 
which is patent on the face of the proceedings 
cun be taken at any stage of the proceedings. 
SiDHESUWAR Pandit v, Harihae Pandit. 

£1. L. R. 12 Bom. 165 

3. — Objection to order made without juried ie^ 
ti on— Objection on Appeal from nnhnequent order. 1 
A Court has no jurisdiction, reading s. 372 of the 
Civil Procedure Code with s. 647, to bring in a 
party after decree and make him a judgment- 
debtor for the purposes of execution. Gooool 
Chufider Oomamee y. The AdminUtrator- Oefieral 
of Bengal, I. L. R. 6 Calc. 726 and Attorney- 
General v. Corporation of Birmingham, L. R. 16 
Ch. D. 423, referred to. Where a Court had so 
acted, by an order which might have been, but 
was not. made the subject of appeal under s. 688 
of the Code : Held that as there was no j urisdiction 
to make such an order, the party aggrieved was 
competent to object thereto on appeal from a sub- 
sequent order enforcing execution against him 
as a judgment-debtor. Goodall e. Mussooris 
Bank. 

[I. L. R. 10 All. 97 
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JURISDIOTION-^<wtW««^<2/ 

(1) QUESTION OF JtTftISDI0TI0N--«f<m<7:«M^<?. 

(&) Whbk it mat bk nM&KD,^conclvded. 

01^ fiction that certijinate had not been 
ohtahifid for tmt-^SvU undcf Dehkan AgriettU 
tarUtfi Belief Act."] Held^ that an objection to 
a suit under the Dekkan Agriculturiats Relief 
Act on the ground that a proper certificate had 
not been obtained, could be taken for the first 
time in second appeal, as it was an objection 
affecting the jurisdiction of the Courts below. 
Ntamtula V, Nana valad Fahidsha. 

[I. L. R. 13 Bom. 424 


(fl) Consent op Parties and Waiver op 
Jurisdiction. 

5. — Mt hrovghi not in competent Court — Case 
transferred hy (umsent to competent Court.’] When 
a suit has been tried by a Court having no juris- 
diction over the matter, the parties cannot by 
their mutual consent, convert the proceedings 
into a judicial process; although when the merits 
have been submitted to a Court it may result 
that having themselves constituted it their arbiter 
the parties may be bound by its decision. On the 
other hand, in a suit tried by a competent Court 
the parties having without objection joined issue 
and gone to trial upon the merits cannot subse- 
quently dispute the jurisdiction on the ground of 
irregularities in the initial procedure, which, if 
objected to at the time, would have led to the dis- 
missal of the suit. A suit having been iustituted 
in a Court not of competent jurisdiction was 
transferred with the consent of parties to a Court 
which was competent ; but the defence of juris- 
diction was set np before the issues were fixed, 
and was afterwards insisted on throughout : 
Held that in the single fact that the defendant 
had personally concurred in the transfer, there 
had been no waiver of the right to maintain 
this defence, and that the suit must be dismissed 
on the ground that it was not competently 
brought. Lbdqabd v. Hull. 

[I. L. R. 9 All. 191 
[L. R. 13 I A. 134 


Q.-^Exercisc of jur isdiction hy Court wrongly ^ 
owing to negligence of party,] Where jurisdiction 
over the subject-matter exists, requiring only to 
be invoked in the right way, the party who has 
invited or allowed the Court to exercise it in a 
wrong way cannot afterwards challenge the legal- 
ity of the proceedings due to hia own invitation 
or negligence. But if there is no jurisdiction 
over the subject-matter, the acquiescence of the 
^rties concerned, cannot create it. Vishnu 
^KHABAM NaQARKAR V, KrISHNARAO MaLHAR. 

[I. L. R. 11 Bom. 163 
Nabo Hari V, Anpubnabai. 

[I* L. R. 11 Bom. 160 note 


^,’-^'Bongal Civil Courts Act VI of 1871, s, 17— 
holiday — Proceeding on civil side of District 
Court duri^ raeatieu'^ Irregularity. S. 17 of 


JURISDIOTION-<KM»<f«w^. 

(I) QUESTION OF JUEISDICTION-uWffiwtti; 
(c) Consent op Parties and Waivbb op 
Jurisdiction— 

the Bengal Civil Courts Act (VI of 1871) was 
framed in the interests of the Judges and officials 
of the Courts, and probably also in the interests 
of the pleaders, suitors and witnesses, whose 
religious observances might interfere with their 
attendance in Court on particular days. On a close 
holiday, a Judge might properly decline to pro- 
ceed with any inquiry, trial, or other matter on 
the civil side of bis Court ; and any party to any 
judicial proceeding could successfully object to 
any such inquiry being proceeded with, and, in 
the event of any such inquiry having been pro- 
ceeded with in his absence and without his con- 
sent, would be entitled to have the prooeeding set 
aside as irregular, probably in any event, and 
certainly if his interests had been prejudiced by 
such irregularifcy. But, at the furthe-st, the enter- 
taining and deciding upon a matter within the 
ordinary jurisdiction of the Court on a close holi- 
day, is an irregularity the right to which can be 
waived by the conduct of the parties ; and a 
party who, on a close holiday, does attend, and 
without protest takes part in a judicial proceed- 
ing, cannot afterwards successfully dispute the 
jurisdiction of the Judge to hear and determine 
such matter. Bennett v. Pottei\ 2 C. & J. 622; 
Andrews v. Eirwtt 5. E. & B. 502 ; 6 E.& B. H38, 
nroXBisrani Maton v. Sahih-nn-nissa^ I. L. R. 3 All. 
.3,33. referred to Ram Das Chakarbati v. 
Official Liquidator op the Cotton Ginnino 
Company. 

[I. L. R* 9 All. 366 

8. — Ohjeefion to jurisdiction after consent.] In, 
a cause which a Judge is competent to try, if 
the parties without objection join issue and go to 
trial upon the merits, the defendant cannot sub- 
sequently dispute his jurisdiction upon the ground 
of irregularities, which, U objected to at the 
proper time, might have led to the dismissal of 
the suit. But when the Judge has no jarisdiction 
over the subject-matter of a suit, the parties 
cannot by their mutual consent convert it into 
a proper judicial process. Ledgard v. Bull. L. U, 
13 I. A. 134, referred to and followed, Minakshi 
NaIDU t?. SUBRAMANYA SABTRI. 

[I. li. R. 11 Mad. 26 
[L. R. 14 I. A. 160 

9. — Defendant not taking plea of jurisdiction^ 
effect of.] Where a Court has no inherent juris- 
diction over the subject-matter of a suit, the 
parties cannot by their mutual consent give it 
jurisdiction. A suit of a nature cognisable by a 
Court of Small Causes alone was brought in the 
Court of a Joint Subordinate Judge. The defend- 
ant objected to the jurisdiction of the Court, but 
his objection was overmled. The suit was. how- 
ever, dismissed on the merits. On appeal before 
the District Judge the defendant did not renew 
the plea of want of jurisdiction. The District 
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nmSmonON-^ontinued. 

(1) QUESTION OF JUEISDIOTlON-^MtflK^i. 
( e ) Consent of Partiss and Waivbb of * 
JVJLlSDlOTlo^-^oiujlnded, 

^adge reversed tbe decree of the Subordinate 
Judge and awarded tbe plaintifiTs claim. The 
defendant thereupon applied to tbe High Court 
under s. 622 of tbe O^e of Civil Procedure 
(Act XIV of 1882) : SHd^ that both the lower 
Courts had no jurisdiction to deal with the 
suit. The mere circumstance that tbe defendant 
did not raise the plea of want of jurisdiction 
in tbe Appellate Court did not clothe that Court 
with a jurisdiction not given to it by law. Ladli 
Bsgam r. Eajb Babia. 

ri. L. R. 13 Bom. 660 

(2) CAUSES OP JURISDICTION. 

(a) Cauuyino on Business or Working 
FOR Gain. 

10. — Letter ft Patent el. 1 ‘I’Seeretartj of State for 
India in Council.^ The words “cause of action” in 
B. 12 of the Letters Paten t^ I860, mean all those 
things necessary to give a right of action ; and in 
a suit for breach of contract, where leave has not 
been obtainod to sue under that section, it must 
be established that the contract as well tis the 
breach have taken place within the local limits of 
the Court. The work carried on by the Govern- 
ment of India in governing the country, in salt, 
opium, Ac., although carried on by Government 
officers in charge of the several departments of 
Government, is not, properly speaking, business 
carried on by Government, but work carried on 
for the benefit of the Indian Exchequer. The 
words of 8. 12 “ carry on business or personally 
work for gain,” are, however, inapplicable to the 
Secretary of State for India in Council. Doya 
Narain Tewauy V. Secretary op State for 
India. 

[I. L. R. 14 0alo. 266 

11. — ITtyA Cou7't of Bomhah. jnrudictiouQf-^ 

Letters Patent High Court 186{>, el. \'2^Persons 
not British subjects residefit outside ihe juris- 
diction^ but carrying on business by an agent within 
the jurisdiction — British sihbjeets resident outside 
the jurisdiction, but carrying on business by an 
agent mthin the jurisdiction — Cause of action 
arising wholly outside the jurisdiction,'] In cl. 12 
of the Letters Patent, 1865, of tbe Bombay High 
Court the words “ if the defendant... shall... carry 
on business” must be interpreted to mean ** if the 
defendant bei/ty a British shall... carry on 

business,” and where the liablity of a foreigner 
is in question, the ** carrying on business” 
must include actual residence. The scope aud 
object of cl. 12 of the Letters Patent was to 
define the jurisdiction of the jyfunicipal C!ourts of 
India. It must, therefore, be read by the light 
of the general principles of municipal jurisdic- 
tion, save so far as it expressly derogates from 
their general principles. Every statute is to be 
interpreted and applied so far its language admits, 


JURISDICTION-ecHifimwil. 

(2) CAUSES OP JURISDICniON-H^ofifiilw^ 

(o) Carrying on Business or WoRKiKa 

FOR Gain — eoncluded . 

so as not to be inconsistent with the comity of 
nations or with the established rules of interna- 
tional law. All legislation U^ primd facie, terri- 
torial. It binds all subjects of the Crown, but 
only such subjects of other countries as have 
brought themselves within the allegiance of the 
Sovereign. A person not a British subject resi- 
dent out of the jurisdiction, but carrying oa 
a branch business in Bombay though an agent, is 
not liable to be sued in the High Court of Bom- 
bay where the cause of action has arisen wholly 
outside the jurisdiction. Stumble: The High 
Court has jurisdiction in such cases where the 
defendant i.s a British subject. See Chinmmmal 
V. Tahikannaminal, .8 Mad. 146. Kbssowjx 
DAMODAR JAIRAM V. EHIMJI jAIBABf. 

M. L. R. 12 Bom. 507 

(5) Cause of action. 

12.— Agreement at Delhi to pay money in Bom* 
hay — Handl—Aeeeptane.e, what amounts to — 
Communieatlvn of aeeeptanoe to holder— Com^ 
ynvnieation of aeeeptanee to drawer — Omis^ 
sion by drawee to notify non-aoeeptance — Ah~ 
sence of entry of aeeeptanee in drawee's book,] 
The plaintiffs, who traded in Bombay, had deal- 
ings with certain firms at Delhi. In December, 
1884, it was agreed at Delhi between the plain- 
tiffs and the defendant that, in consideration of 
the plaintiffs accepting a composition of eight 
annas in the rupee upon the debt due to them by 
a certain insolvent firm, which amounted to 
Rs. 11.101-2, the defendant would pay the amount 
of such composition to the plaintiffs. The plain- 
tiffs in this suit claimed Its. 5,030-9, being the 
amount of such compoution. The defendant 
denied the jurisdiction of the Court, contending 
that no part of the cause of action had arisen 
within its j urisdiotiou . He alleged that the terms 
of the agreement w'ore contained in a oomposi- 
tiou-deed which was executed at Delhi, Ac. At 
the hearing, the Court found that, subsequently 
to the execution of the composition-deed the 
plaintiffs' munim, who was anxious to return to 
Bombay, had a coversatiou with the defendant 
at Delhi with reference to the plaintiffs’ claim 
upou tbe insolvent firm, at which the defendant 
proposed that he should give a letter to the 
plaintiffs’ said munim with reference to the claim, 
and that tbe munim should give one to him : that 
the latter should, upon such letters being exchang- 
ed, return to Bombay, and that the defendant 
should remit tbe amount found due to the plain- 
tiffs when tbe accounts had been made up. Ilie 
following letter was accordingly written by the 
defendant and handed to the plaintifiEs* munim : — 
“ Peace, prosperity. To Shripast Shah Ganeshdas 
Thakurdasat that auspicious place the seaporh 
(town) of Bombay. From Delhi written by Dow- 
latrai Shriram, whose (salutations) victory to (the 
deity) Gopal do you be good enough to read. Fur- 
ther, do you be pleased to notloe one (piece of) 
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J URISDIOTiaN~<^e;?*f 

(2) CAUSES OF JURISDICTION— 

[b) OaUSB of AOTlOS-^contimed. 

iDtelligenoe (as follows.) Yon had an aooonnt 
with Bhai Fateohand and K^nyalaUngfalkinsan. 
1 have paid off their debts at the rate of oi^lit 
annas in the rupee. 'Therefore, as to whatever 
(amount) may be found (due) by your account on 
our makin^f up the account aocordinjc to the 
practice of the merchants, the same 1 will pny 
you at th«! rate of ei^jrht annas in tho rupee. This 
cAitti is written 2lBt December 1884.” The plain- 
tiffs* munim handed the followinj? letter to the 
defendant : — *• To Shah Dowlatrai Shriram at that 
auspicious place, Delhi. From the seaport (town) 
of Bombay, written by Ganeshdos Thakurdns, 
whose salutations of victory • * *, &o. Do you bo 
pleased to read • ♦ • , I have an account with 
Shah Fatechaud Kanyalal Jugalkissau, wherein 
Rs. are claimable by me. On account of 
those rupees I will receive payment from you at 
the rate of eight annas in the rupee. A chitti in 
respect thereof I have obtained, in writing, from 
you 2lBt December 1884.” These letters were 
exchanged at Delhi, and the plaintilf-B* munim 
then returned to Bombay. Jfeld, that the Court 
had jurisdiction. If tho oral agreement between 
the defendant and the plaintiffs’ munim were 
taken as the basis of the plaintiffs’ claim, it was 
clear that part of the cause of action arose in 
Bombay, as payment to the plaintiffs was to l>e 
made in Bombay. The exchange of letters was 
a carrying out, in part, of the oral agreement. 
‘When that agreement was made, the defendant 
was under a legal obligation to pay the plaintiffs’ 
claim upon tlie insolvent firm. The oral agree- 
ment varied the time, place, and mode of pay- 
ment, as it was oompetent for the parties to 
.vary them (Contract Act IX of 1872. a. 73. 74). 
If the letters had varied tho terras of the oral agroe- 
meut, the latter would be modified by the later 
expressions of the will of the contruebiug partio.'< ; 
but they did not do so, and tho oral agreement 
remained in force and unvaried. If, ou the 
other hand, the letters were regarded as oontaiu- 
iug the contract, they were not of such a charac- 
ter as to exclude the proof, under s. 92 of the 
Evidenee Act I of 1872, of a separate oral 
agreement completely consistent with their terms, 
namely, that tho payment they provided for 
should be made in Bombay. Jfeld, also, that, 
having regard to tho circumstances under which 
they were written, that a promise to pay in Bom- 
bay might fairly bo inferred from the terms of 
the letters themselves. The defendant addressed 
the plaintiffs at Bombay from Delhi, and the plain- 
tiffs addressed the defendant at Delhi from Bom- 
bay, and it might be concluded, from this, that 
the partieB intended that the letters should have 
the same ooutraotual effect as if they had been 
respectively written to, and from, the places, to 
and from which they purported to be written. 
Urld, also, that the fact that the debt due from 
the insolvent firm to the ffiaintiffs, which the de- 
fendant had agreed to satisfy, had been oontraoted 
,iu Bombay would not give the Court juris- 


JURISDICTION-c 

(2) CAUSES OP JURISDICTION— 

( h ) Cause op action— 

diction independently of the stipulation, oral or 
documentary, by the <lefendants to pay InBom- 
bay. It would be necessary for the plaintiffs 
to prove the existence of suoh debt, as showing 
the nature and extent of the defendant’s promise, 
but the existence of the debt would not constitute 
a part of the plaintiff's cause of actiou. PkaGDAS 
Tuakubdas V . Dowlatram. Nanuram 

[I. L. R. 11 Bom. 257 

13. — W’hole came of aciion-^Contract — Plane of 
performance of contract where no stipulation in 
Contrmd — Breach of ccntract — Leave to me under 
Clause 12 of Letters Patent.'] By a contract exe- 
cuted in Bombay on the 19th December, 1886, the 
defendant promised to pay the plaintiff lls. 9,152, 
of which amount the sum of Rs. 4,762 was to 
be paid by monthly instalments of lU. 132 ex- 
tending over a period of three years, and the 
remainder, riz.^ Us. 4,400, in a lump sum at the 
end of the three years. It was provided, that, in 
case of default being made in payment of any of 
the instalments, the whole of the amount then 
due should he paid forthwith. The plaintiff, al- 
leging that the defendant had only paid eight of 
tlie instalments, brought this suit for the balance. 
The defendant, who did not dwell or carry on 
business in Bombay, pleaded {inter alia) that the 
High (^ourt of Bombay had no jurisdiction, as 
the whole cause of action had not arisen in Bom- 
bay, and no leave to sue had been obtained by the 
plaintiff under cl. 12 of the Letters Patent. 
The written contract, which was admittedly exe- 
cuted in Bombay, contained no stipulation as to 
where the instalments or the final balance was to 
be paid : Held, that, in the absence of stipula- 
tion in the contract itself, the intention of the 
parties to it was to guide the Court in determin- 
ing the place of its performance. From the facta 
and acts of the parties it appeared that their inten- 
tion was that payments under the contract should 
be made at Surat. The breach of contract conse- 
quently took place at Surat, and not in Bombay, 
and the High Court of Bombay bad no jurisdi- 
tlou to try the suit, tho plaintiff having omitted 
to obtain leave to sue under ol. 12 of the Let- 
ters Patent. In the case of an action on a 
contract, tho ** cause of action ” within the mean- 
ing of ol. 12 of the Letters Patent means the 
whole cause of action, and consists of the making 
of the contract and of its breach in the place 
where it ought to be performed, To give juris- 
diotiou to the High Court of Bombay the plaintiff 
must show that the contraot was to he performed, 
and that its breach took place there. Dhunjisha 
Kussbrwanji V . Ffordk. 

[I. L. R. 11 Bom. 649 

14. — suit for — Letters Patent, s, 12— 
Leave to me — Part of the cause cf action mate- 
rial.] The plaintiff and the second defendant 
were the owners of a family bosineee which woe 
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(2) CAUSES OF JUmSDICTION-c^ 

{ b ) Cause ov Acuoj ^^ conoludcJ . 

carried on by mnnim in Bombay) Catch, and 
Zanzibar. The first defendant Was for many 
years the munim in management of the business 
at Zanzibar. This suit was brought, praying 
that an account might be taken of the muuage- 
ment by the first defendant of the business at 
Zanzibar, and that in taking such account the 
first defendant might be charged with all sums 
misappropriated by him, or lost by his neglect or 
fraud. The second defendant was joined as a 
defendant merely because he refused to join as a 
plaintiff. The plaint instanced various acts of 
misappropriation and neglect and fraud on the 
part of the first defendant, some few of which 
were said to have been effected by means of trans- 
fer and other entries made in the books of the 
Bombay firm on instructions sent by the first 
defendant from Zanzibar. At the time of filing 
of the suit the leave of the Court, under s. 
12 of the Letters Patent, was obtained. On a 
summons taken out to rescind such leave: Ifcld, 
that the leave given must be rescinded, no such 
material part of the cause of action having arisen 
in Bombay as would justify this Court in trans- 
ferring to itself a case which primd fade ought 
to be tried elsewhere. Imail lladjee lluhheeb v. 
Mahomed Hadjee Jooauh, 13 B. L. R. 91, referred 
to. Kessowji Damodar Jaibam V, Luckmidas 
Ladha. 

[1. L. R, 13 Bom. 404 
JURISDICTION OF CIVIL COURT. Col 
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See Act IX op 1847, ss. 6, 9. 

[I. L. R. 14 Calc. 67 

See Collector. 

[I. L. R. 9 All, 43 
(I. L. R, 12 Bom. 371 

See Damages— Suits fob Damages-- 
Tobts. 

[I. L. R. 10 Oalo. 169 

See Pensions’ Act, s. 4. 

[I L. R. 11 Bom. 222 
[I. L. R. 11 Had. 283 
[I. L. R. 10 All. 896 


JURISDICTION OF CIVIL COURT— 

cOiitiHiird, 

See Public Demands Recovery Act, 
s. 19. 

[I. L. R. 14 Oalo. 1, 9 

Sae Right op Suit— Compensation. 

Cl. L. R. 16 Oalo. 169 

Str Sale in Execution op Decuke 

Invalid Salks.— Want o*' 
Salicablk Jnteukst. 

LI.L. R.9A11. 43 

(1) CASTE. 

1* — Bombay Begulation II of 1827, #. 21 -r 
SuiU i/ivolvhff a cantr fjueetiofi--- Suite to reoover 
eaete properly from a number of the oaeteJ 
Section 21 of Reg. II of 1827 does not debar 
a Civil Court from taking cognizance of a suit 
in which a question of a caste rule or of mem- 
bership of a caste may bo raised by way of 
answer to a claim for property or on a breach of 
contract. The section provides that there shall 
be no interference on the part of the Court in 
caste question?. But to take evidence of the 
cusiomary law of a caste, to recognize the law 
and the vote of a majority as given effect to by 
the law, is not to interfere in caste questions ; it 
is simply to recognize the existence of caste as 
corporations with civil rights and an autonomy 
suitable to the purposes of their existence. 
Certain members of one division of a caste bor- 
rowed vessels for use from tho priest of that 
division, and then seceding to the other division 
refused to return them. A suit was brought to 
recover possession of the vessels in question ; 
Betd, that the suit was cognizable by the Civil 
Court, notwithstanding that incidentally a ques- 
tion as to the relations of the caste divisioiiB 
might arise for decision. Pragji Kalan v, Go- 
VIND Gopal, 

ri. L. R. 11 Bom. 634 

2,‘—Sereeeion from a caete— Property pureh 

by eceeding eoction diirhiy period of eeveeewn^ 
Reunion of ecction with the raeic-^Suit by caete to 
recover from a eceeding member property pur* 
chaecd by seceding section,'] The plaintiff and 
the defendant belonged to the caste of Visnagra 
Brahmans, which in 1841 divided into two sections 
known as the big and little sections. While this 
division continued, viz,, in the year 1868, certain 
lands were purchased by the small section the 
names of the plaintiff, the defendant, and three 
other persons. In 1873 the members of the small 
section, with the exception of the defendant, re- 
united with the other members of the caste* 
The lands, however, remained in the possession 
of the defendant. The plaintiff, on behalf of the 
caste, brought this suit to recover the lands from 
the defendant. Both the lower Courts held that 
the cose was not cognizable by the Civil Courts, as 
it involved a caste question. On appeal by the 
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con tinned, 

(I) CkWJ^E^eoneluded. 

pin in tiff, the High Court reversed the decrees of 
of the Courts heloipv, and sent back the case for 
retrial. The lands in question had been admit- 
tedly purchased out of their own funds and for 
their own purposes by the momhers of the caste 
who had seceded ; and the question, as to whom 
those lands now belonged to, being one between 
the caste and one of the seceding members who 
had purchased them, could not be a caste question, 
unless the small seceding section itself could be 
regarded (and it was not so contended) as a 
separate and distinct caste. Under these circum- 
stances It was for the Civil Court alone to deter- 
mine who was entitled to the property, although 
It might be incidentally necessary for that purpose 
to enquire into the usage and practice (if any) of 
caste sections, situated as the seceding section of 
this caste had been, with respect to the property 
In question. If the lands had been originally 
the property of the caste, the question would 
have been between the caste and a section of it, 
and would have been a caste question, and not 
cognizable by the Civil Court. Mkhta Jethalal 

r. JAMIATKAM LALUBHAI. 

[I. L. R. 12. Bom. 225 

Q,^/)ijipute m to right to office of khtitih — 
Mahomedan lam^liombay llegnlatlon II of 1827, 
A 21.] Section 21 of lleg. II of 1827 has no 
application to suits between Mahomedans, A 
dispute as to the right to an office, such as the 
office of hhatib (or preacher) is said to be among 
Mahomedans, is not a caste question within the 
meaning of the terms as used in the section : a 
suit to establish the right to such an office will 
therefore lie in a Civil Court Hashtm Sahkb 
VALAD Ahmed Saheb v. Huskinsha valad Kab- 

IMbUA FAKIU. 

p. L. R. 13 Bom. 429 

(2) CUSTOMARY PAYMENTS. 

4c,^Homhng I/rrrdifarg Offices Art (III of 
\ 874) — Vatandar hilkarni and r a gut— Perquisites, 
Jtightto.‘\ Bombay Act III of 1874 doeu not de- 
prive the Civil Court of its iuris<liotiou to try the 
question whether a vatandar hiUianii is entitled 
to receive perquisites from his ray at, Vishnu 
Hari Kulkabni V, Ganu TbIMBAK: 

[I. L. R. 12 Bom. 278 

m MAGISTRATES’ ORDERS, INTERFER- 
ENCE wrni. 

fi,^Criminal Proced'ore Code^ A” 1882. 

X^'^^RemovaX of nuisance— Public loay-^Suit 
for declaration of right and confirmation of ms- 
session — Canse qf action.'] Ou the 6th of July 
1882 the Joint Magistrate of Krishnagur. on a 
complaint made by A, ordered R to demolish a 
oow-^ed whioh he bad built some months pre* 
viously, the land on whioh the cow-shed had been 
built being part of apublio way. Thereupon B 
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continmd. 

(3) MAGISTRATES’ ORDERS, INTERFER- 
ENCE WITH — concluded, 

brought a suit against A for a declaration of hia 
right to enjoy the land as his private property 
and for confirmation of possession. The plaint 
did not allege that B., in causing the Magistrate 
to initiate proceedlugs against A, had been actu- 
ates! by malicious motives and had aoted with the 
intention of wrongfully injuring the plaintiff. 
Held, that the suit would not lie. Mutty Ram 
Sahoo v. Mohi Lai Roy, I. L. R. 6 Calc. 291. dis- 
sented from. Khodaduksh Mundul v. Mong- 
lai Mundul. 

[I. L. R. 14 Oalo. 60 

0 — Criminal Procedure Code ^ #.137, Order under 
— Suit for declaration of t itle to lands claimed as 
public road.] An owner of land has a right to 
bring a suit for declaration of his right, against 
any one of the public who formally claims to 
use such lauds as a public road, and who has 
thereby endangered the title of the owner. Such a 
suit is uot barred by an order of a Criminal Court 
under s. 137 of the Criminal Procedure Code. 
Khodahnksli Mnnduly, Mo nglai Mundul yl.Jj. R. 14 
Calc. 60, overruled. Chuni Lall r. Ram KishkN 
Sahu, 

[I. L. R. 15Calo. 460 

(4) OFFICES, RIGHT TO. 

7. — Right of Su it — Chil Procedure Code^ s. 11— 
Hereditary right to an offi,oe — Declaratory decree^ 
— Jurisdiction — Emolument.] A suit for the estab- 
lishment of a right to the hereditary title of 
muHicians to a satra will lie under s. II of the 
Code of Civil Procedure, notwithstanding that 
the right sought to be established is one which 
brings in no profit to those claiming it. Mam AT 
Ram Bayan r, Bapu Bam Atai Bura Bhakat. 

[I. L. R. 16 Oalo. 169 

S.—Cieil Procedure Code^ s. W—Ri^it to an 
office in a temple.] Plaintiffs sued for ati injunc- 
tion to prevent defendant from interfering with 
their right to pre.sent to certain persons at a certain 
festival ill a certain temple a crown and water. 
The lower Courts found that plaintiffs possessed 
the right claimed and granted the in j unction : 
Hel , that the suit was cognizable by a Civil Court 
under 8. 1 1 of the Code of Civil Procedure, and 
that the injunctiou was properly granted. Srini- 
vasa V. Tiruvrnoada. 

[I. L. R. 11 Mad. 450 

9. — Suit in respect of an injury caused by ewclu- 
.^ioH from an hereditary offiee — Bombay Hereditary 
Act (HI of 1874^,#. 40 — Election of an 
officiator — Free election — Agreement in restraint of 
free election— Bombay Act X of 1876, see, A^—lts 
application to suits between private persons.] The 
plaintiff and his oo-sharers in a hulkarni vatan 
entered into an agreement in 1869 for the per- 
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formance of the duties of the vatan by the several 
sharers iu turn, The agreement provided that 
if any of the sharers prevented the nomination 
of a sharer to officiate in his turn, he should pay 
Rs. 100 as damages to the person thus excluded 
from office. The plaintiff alleged that in 188d it 
was his turn to officiate, that the defendants, 
instead of electing him in accordance with the 
agreement, nominated another person, who was 
confirmed in the appointment by the Collector. 
The plaintiff, therefore, 3ued the defendants to 
recover Rs. 100 as damages for breach of the 
agreement of 18(J9 : Held, that the agreement 
could not be enforced by a civil suit, as it was 
opposed to the policy of s 40 of Bombay Act 
III of 1874, which contemplates a free elec- 
tion of an officiator by the whole body of regis- 
tered representative vatatidn.ra to whom the Col- 
lector issues his noticje— an election unfettered 
by any promises made beforehantl by any of the 
sharers : Tlidd. also, that a suit in respect of any 
injury caused by exclusion from office or service 
is barred by the second paragraph of cl. («) 
of 8. 4 of Bombay Act X of 1 870. Having regard 
to the wording of the several clauses of s. 4 the 
bar therein provided is not limited to suits against 
Government. Naeo Pandurang v. Mahadbv 
PUKSHOTAM, 

[I. L. R. 12 Bom. 014 

10. — Bomlmy^ Tiered Itary Q/df^efi Act (TIT of 

1874 ), J!. 18 — Suit hy villoye Makars to recorcr 
aya—Bflolaratorij Action 18 as much as 

8. 25 of the Bombay Hereditary Offices Act 
(III of 1 8 74 J excludes by direct implication any 
right on the part of the Civil Courts to declare 
that persons are eligible to servo as hereditary 
officers under the Act. Khmido Narayan v. Apoyi 
Siidashiv, I. L. U. 2 Bom. :170 and Ok into Ahayi v. 
Lakshmlbai, I. L. U. 2 Bom. 375, followed. 
Chandra Dahholkar v. Anant Sat Slwnvi^ I L. R. 
8 Bom. 25, distinguished. The plaintiffs sued, as 
ratandar Makars of certain villages, to estab- 
lish their right to receive the aya attached to their 
office, as against defendants, who were the vatan” 
dar Mangs of the same villages, and who claimed 
the right to receive the aya equally with the 
plaintiffs : 77ip/i^that the suit was not cognizable 
by a Civil Court. Pausha v. Lagmya Siian. 

[I. L. R. 13 Bom. 83 

11. — Civil Procedure Code 1882 j?, 1) — Suit for 
an office to which no fixed fees are attached, Bombay 
Megulation II of 1827, s, 21— -Its application 
to suits between Ma homedans — Caste quest i on,’] Un- 
der 8. 11 of the Code of Civil Procedure (Act 
XIV of 1882) a suit for an office will lie even 
though the office be a religious one. to wbioh no 
fixed fees are attached. Section 21 of Reg. 
II of 1827 has no application to suits between 
Habomedans. A dispute as to the right bo an office, 
such as the office of khatib (or preacher) is said 
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to be among Mnhomodans, is not a caste question 
within the meaning of the term as used in tho 
section. Hashim Sahkm valai> Ahmkd Saheb 
V, Huseinsha valad Kaiumsha Fakir. 

[1. L. H, 13 Bom. 429 

12. — Suit for a declaration of plaintiffs right 
to offieiate as priest and receive o ferings.^A suit 
will lie iu a Civil Court for a declaration x)f tho 
plaintiffs’ right to olliciate. in alternate years, as 
priests in a templo and reooivo the offerings to 
the idol. Limba bin Kkishna Rama bin 
PiMPLU. 

[I. L. R. 13 Bom. 548 

(5) POTTAHS. 

13. — Cause of action — Suit to cancel potfah,] 
Plaintiff sued in a Civil Court to cancel a }^)ottAh 
which he alleged was incorrect and frandulently 
antedated by the defendant with a view to pre- 
vent plaintiff from taking steps to cancel it in a 
Revenue Court ; a copy of ibe pottah had been 
affixed to plaintiff’s house : Ilcid, that tho plain- 
tiff bad no cause of action cognizable by a Civil 
Court. Nuudin V Alavudin. 

[1. L. R. 12 Mad. 134 

14. — Madras Bent Bccovcry Act { VIII cf 1865) 
— Suit in (,iril Court to en force exchange ojf pidtah 
and muchalJm — Declaratory decree — Oivil Pro* 
cednrs Code, s. 53 — Amendment of plaint,] A 
suit in the Court of a District Munsif to enforce 
acceptance of a pottab and execution of a muchaU 
ha by defendant iu respect of a holding in a 
village to which plaintiff claimed title, was dis- 
missed as not being maintainable : Held, that 
the suit should not have been dismissed, but the 
plaint should have been amended by the addition 
of a prayer for a declaration of tho plain tiff 
title : and that the Court then would have had 
Jurisdiction to grant by way of consequential re- 
lief the relief originally sought. Kabasimma v, 
Sabyanakayama. 

[I. L. R. 12 Mad. 481 

(6) PUBLIC WAYS, OBSTRUCTION OF. 

15. — Public thoroughfare— Bight to sue—Spe* 
cial ,,dainage — Leave— Bight of lessee— Trespass I] 
The plaintiff, a bolder of a ten years^ lease of 
the share and rights of one of the co-sharers of a 
village, sued for the demolition of certain build- 
ings and ooDstructions on a plot of land within 
the area of the village, on the ground that tho 
public had been very much inconvenienced in 
going to and coming from the roatl and in taking 
carts, carriages, cattle, Ac., and that he by reason 
of his own inconvenience, and also as lessee in 
possession of the entire rights of his lessor, had 
legally and justly a right to bring the acHon. 
The findings of fact were that by tbe terms of 
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(C) PUBLIC WAYS, OBSTRUCTION OP— 
continued. 

the lease plaintiff was entitled to maintain the 
action as representiniif the zemindari rig^hts of 
his lessor ; that the obstractions complained of 
existed when the lease was fi^rnnted ; that the 
roadway mentioned in the plaint was one used 
by the public in f^eneral as a foot path and also 
for vehiclos, and that the buildinirs complained 
of had encroached on the roivd. The suit was 
dismissed by the first Court, butdoorood on appeal 
by the lower Appellate, Court : Jtvhl^ that in the 
absence of proof of damapo over and above that 
which in common with the rest of the public the 
plaintiff has snstained, his action must fail. Public 
uuisauoe is actionable only at the suit of a party 
who has sustained special damap;c, and the case 
law of British India in this respect is the same 
as the rule of En^flish law on the subject. Fur- 
ther, that the lease to plaintiff failed to show 
either that the land upon which the defendant 
hod built was included in the lease, or that it in* 
tended to confer upon the plaintiff any right to 
question the legality of the ereotious at the time 
of the lease. SutUu v. Ibrahim Aga^ I. L. R. 
2 Bom. 457, and Karim liulmh y. Jiudha, I. L. U. 
1 All 249, referred to. Ramphal Rai <v. Raghu- 
NANDAN PttASAD. 

[L L. R. 10 All. 498 

lQ.--^Ohittructifln hy huildiny-^Suit hy ze- 
mindar for removal of ballding—^Speoml dam,age~^ 
Right to sue,] The plaintiff, who was the ze- 
mindar of the village, brought an aotiou claiming 
to have a ehahutra or building erected by the 
defendant iu cue of the village roads removed. 
The road in question was a hatelia road used by 
the village over which the public had a right of 
way, and it had been dedicated as a road for the 
nse and oouveuienoe of the general public. The 
plaintiff got a decree for the removal of the 
ehahutra and the defendant appealed : Ilcld^ 
that the rule of English law that a member of 
the publio cannot maintain an acdon for obstruc- 
tion to a publio road without showing special 
injury to himself beyond that suffered by any 
member of the public, does not apply to a ze- 
mindar who or whose predecessor iu title had do- 
dioated to the publio the road over his zemindari 
land. A zemindar in giving the public right of 
road of way over his land does not give the pub- 
lio or any one else a right to interfere witk the 
soil of the road as by erecting a building upon it. 
In such a case the zemindar has iu common with 
the publio the right to use the road as a road : 
over and above it. he has a right to the soil in 
the road, which he had never given to the public. 
In an action of this kind, the zemindar does not 
sue as a guardian of the public, but iu respect of 
an interference with his owu rights of property. 
Baroda Protad Masiafte v, Ooraehind Mustafee^ 
SB L. R. A. 0. 295. 12 W. R. 160, disoussed ; 
Boxastonv. Payne. 2 Smith's L. 0. 1st Ed. 154 ; 72. 
V. Praitt 4.B. A 860; HolUy.Vestry of St. Oeorgt 
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the Martyr^ Southwark. L. R. 1 4 Ch. D. 78o ; and 
Goodsony, Riehardson. I. R. 9Ch. D, 221, referred 
to. Tot A V. Sardul Sing. 

[I. L. R. 10 All. 663 

(7) RENT AND REVENUE SUITS. 

(a) Bombay. 

17. — Bombay Recenne JnrisdieUon Act (X of 
1876) H. 4, Cls. (/) and (k) — Iriam Commix- 
xioner^ investigation of a claim, hy. under Act XI 
of 1852, and dee 'ixlon thereon— Government resolu- 
tion xettlng axldr, the Commixxoner^s deoixion — 
“ Adjudication Claim for interext on mexne 
projitx awarded hy Government rexolution—Con- 
xtruetUm.'] In 1869 the plaintiffs’ claim to hold 
a certain village as an inarn village was investi*' 
gated by the Inam Commissioner under Act XI 
of 1862 and rejected ; and the plaintiffs were 
dispossessed of the village. In 1861 Government 
confirmed the Commissioner’s decision on appeal 
by the plaintiffs. Ultimately, however, in 1882 
Government passed a resolution reversing its 
former decision, and subsequently passed a further 
r^olution allowing the plaintiffs’ claim to the 
village and ordering the same to be restored to 
them. ^ In 1886 the village was restored to the 
plaintiffs, and the arrears of revenue since 1869 
wore paid back to them. The plaintiffs then 
claimed interest on the arrears, and being re- 
fused the same sued to recover it. The District 
Judge was of opinion that s. 4, cl (/) of 
Act X of 1876 barred the cognizance of the 
suit by the Civil Court, hue referred that question 
under s. 13 of the Act to the High Court ; 
Heldy that the Civil Court had jurisdiction to 
try the suit. The resolutions of Government 
amounted to a distinct adjudication by compe- 
tent officers that the land was exempt from pay- 
ment of revenue, and was sufficient to give the 
Civil Courts jurisdiction over the plaintiffs’ 
claim. Per BirdWood. J.— That the claim of 
the plaintiffs being to obtain all the advantage 
flowing from the favourable decision of Govern- 
ment in 1882, cl (/) of s. 4 of Act X of 1876 
apparently did not apply. The words “ com- 
petent officer” as used in proviso {k) included 
the Governor in Council, who is one of the 
authorities upon whom judicial powers were oon. 
forred by Act XI of 1852. Janabdanbay t?. 
Secretary op State for India. 

[I. L. R. 13 Bom. 442 

(^) North-West Pbovinoes. 

18. — Suit hy landholder for removad of trees 
planted hy tenant— Jar ixdwtion— Civil and Reve- 
nue Court— Act XII of 1881, A 93 (5), (<?), 

Held that a suit by a landholder against his ten- 
aut for the removal of certain trees planted by 
the latter on land let to him for cultivating pur- 
poses by the former, did not fall within s, 93 of 
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(7) RENT AND REVENUE SUITS — continued, 
(b) NORTH-WifiST Provinces— 

the N.-W. P. Rent Act (XII of 1881), and waa cog- 
nizable by the Civil Courts Deodat 7'ewari v. 
Oopi Mi«i\ Weekly Notes All. 1882, p. 102, ques- 
tioned. Peosonno Mai Dkei v. Mansa. 

LI. L. R. 9 All. 36 

19. — Amffnment of rent of land in satiefaction 
of interest^^*' Jainog Mutation of names in favour 
of assignee not ejfected — Suit on bond.'] Subse- 
quently to the execution and registration of a bond, 
njamog was made orally between the creditor and 
the debtor, by which the former agreed to tako tho 
rents of certain tenants of the latter in satisfac- 
tion of interest, the latter agreed to release the 
tenants from payment of rent to himself, and the 
tenants (who were parties to the arrangement) 
agreed to pay their rents to the creditor. No mu- 
tation of names in favour of the creditor was 
effected in the revenue registers. The creditor 
brought a suit against the debtor to recover the 
principal and interest agreed to be paid under tho 
bond, alleging that he had never received any 
rents under the jamog : Held that whether or 
not tho plaintiff could maintain a suit on the 
jamog against the tenants for the rent assigned to 
him in tho Revenue Court, ho could do so in the 
Civil Court, and the fact that tho jamog was not in 
writing did not affect the question Gunga Pra- 
sad V. Cluindrawatiy I.L.R. 7 All. 256, referred to. 
AuTU Singh v. Ajudhia Saha. 

[I. L. R. 9 All. 240 

20. — JV.-TK. P. Pent 1881,;?. US-Landhold- 
pv ami tenaid — Suit for rent lohere the right to re- 
oeioe it is disputed — Third person who has received 
rent made party — Jurisdiction of Rent ( ourt to 
pass decree for rent against such party — Question 
of title. ^ In a suit by a landholder for recovery 
of rent in which a third person alleged to have 
received such rent is made a party under s. M8 of 
the N.-W. P. Rent Act (XII of 1881) tho question 
of title to receive tho rent cannot be determined 
between the plaintiff and such person, but can 
only be litigated and determined in a subsequent 
suit in the Civil Court. The only que.stiou be- 
tween the plaintiff and the person so made a party 
which can be determined in tho Rent Court under 
s. 148 is the actual receipt and enjoyment of tho 
rent. A party who is brought in under s. 148 of 
the Rent Act cannot be made subject to the decree 
for rent so as to allow execution to be taken out 
against him, whether his bond fide receipt and en- 
joyment of the rent is proved or not. The only 
person against whom such a decree can be passed 
is the tenant. Madlw Prasad v. Ambar^ I. L. R. 
6 All, 602 referred to. Per Edge, C. J., semble, 
that the intention of the Legislature in allowing 
a third person who claims under s. 1 48 of the Rent 
Act to be made a parey to the suit may possibly 
have been that, by bringing him in, he may be 
bound by a declaration in the suit that he had in 
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(6) North-West PuoviNoKs-coatiawffd:. 
fact received the rent, so as to prevent him in 
tho civil suit from denying the fact that ho had 
received it. In a suit by a landholder for recovery 
of rent, the defendants pleaded that they had paid 
the rent to a co-sharer of the plaintiff. The 
co-sharer made a deposition in which he aUeged| 
that he was entitled to the rent not only os a oo? 
sharer but also as Bpi)ointed agent of the plaintiff. 
The Court thereupon made him a party tv* the suit 
under s. 148 of the Rent Act, and passed a joint 
decree against him and the tenant for rent: 

that the Conrt was justified in making him 
a party under s. 148 of the Rent Act, but was not 
competent to pass a decree for rent against him. 
Gobind Ram v. Narain Das. 

[I. L. R. 9 All. 394 

21. --•Agreeyncn thy occupancy •tenant to relinquish 
his holding— Suit for speeijie j)erform 4 inee of agree* 
ment.^ Tho defendant, who was a tenant with 
a right of occupancy in tho land cultivated and 
held by him, executecl a kahulnyat in respect of the 
said land in favour of the plaintiffs (his landlords), 
agreeing that on the expiry of the term fixed in tho 
hihulayat he should have no claim to retain posses- 
sion of the cultivatory holding, but that he should 
give it up. Plaintiffs sued for ejectment of tho 
defendant on tho basis of the agreement, and ob- 
tained a decree from tho lower Appellate Court. 
On second appeal by the defendant ; Held that 
inasmuch os the plaintiffs sought to enforce the 
covenant contained in the kahulayat in suoh a man- 
ner a.s to extinguish the rights of occupancy found 
upon tho facts of tho case to have been acquired 
by the defendant in the land in suit, such suit 
must fail, as opposed to the policy of the law as 
shown in tlie provisions of s. 9 of the Rent Act 
(Act XII of 1881). Such a tenant may be ousted 
from his holding by eul’orcomont of the remedies 
^iven in that belialf in s. 95 {d) and (/) in a suit 
111 the Civil Court, but not in the manner sought 
by the plaintiff in this action. Kauri Tuakueai 
V, Ganga Narain Lal. 

[I. L. R. 10 AU. 016 

22. -- Ciril andUcrenue Courts — Suit by co-shares 
in a joint undieided mahal for declaration of title 
to share of rent —Aet XI 1 of 18S1 ( Xorth- Western 
Prop hires Rent Art), ss. UH (h) 106, 148 — Act I of 
1877 (Speeijie Relief Act), s. Civil Procedure 
Code s. 11.] The effect and intention of the proviso 
to 8. 148 of the North-Western Provinces Rent Act 
(XII of 1881) is to preserve the jurisdiction of the 
Civil Courts under s. 42 of the Specific Relief Act 
(I of 1877), while prescribing a special period of one 
year’s limitation for such suits when they arise 
out of adjudications such as s. 148 contemplates. 
Neither that section nor tho proviso affects the. 
jurisdiction of a civil Court to entertain a suit by 
some of a body of co-sharers in a joint and un- 
divided mohal for a declaration of their title to 
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receive a proportionate share of the rent payable 
by the tenants. Having regard ^>0 8. 11 of the 
Civil Procedure Code, a suit for the recovery of 
certain sums of money as the plaintiffs' share of 
rent alleged by them to have been wrongfully 
jfteceived by the defendants, their oo-sharers, and 
In which the plaintiflEs’ right to receive any portion 
of the rent claimed is denied by the defendants, 
is not barred from the cognisance of the Civil 
Courts by s. 911 (h) of the North-Western Provin- 
ces Kent Act. That provision does not contem- 
plate suits in which such claims of title are so 
mode and resisted. But a suit by some of the 
oo'sharers in a joint and undivided wr/ml for 
such declaration and such recovery of a propor- 
tionate share of rent as above referred to> is 
barrel! by the provisions of s. lOG of the North- 
Western Provinces Rent Act, in the absence 
of proof of local cusfcom or special contract author- 
ising such suits. Mahadbo Singh Bachu 
Singh. 

[1. L. R. 11 All. 224 


fr) OUDH. 

2S.^Oudh TleM Act XlX of 18G8. #. 83 cl. 16 
<r. 106.— for partition and (icooxmt of tahikdarl 
tMaic-.'] lu a suit commenced iu 1805 by a member 
of a joint family for the declaration of his rights 
in a talukdari estate, partition not being claimed, 
the order of Her Majesty in Council (1879) directed 
that the talukdar should cause and allow the 
villages forming the talukdari estate and the 
proceeds thereof to be managed and applied ac- 
cording to the trust declared in favour of tho 
members of tho family. The plaintiff iu that 
suit afterwards obtain^ entry of his name as a 
co-sharer iu the villages in tho register kept un- 
der Act XVll of 1876, B. 66; and then brought 
the first of the present suits for his share upon 
partition, both in that estate aS it stood iu 1865, 
and also with the addition of villages since ac- 
quired out of profits, claiming an account against 
the talukdar. The latter alleged, among other 
defences, that the talukdari estate was imparti- 
ble. and bronght a cross suit to establish this, 
and also that it was held by him according to the 
rule of primogeniture, the right of other members 
of the family being only to tho profits: Held. 
that the provisions of the Oudh Rent Act, XIX 
of 1868, 8. 83, ol. 15, and s. 106, precluding proceed- 
ings iu the civil Court, might be applicable to 
the proceeds of the villages forming the original 
estate, the claimant having been recorded in the 
revenue records as a shareholder thereki, but could 
not be applied to the rest of the joint estate, and 
the Civil Court therefore had jurisdiction. Fifixai 
PAb V. JOWAHIB SlNQU. 

[1. L. R. 14 Calo. 493 
[I 4 .R. 14 1. A. 37 


JURISDICTION or CIVIL COURT— 

continued, 
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(a) Partition. 

24. — Partition of nwhal — Ajxplieation hy co» 
sharer for partition— Notice hy Collector to other 
co-xharers to state ohjecMons upon a specified day 
— Ohjeetlon raised after day speeijied hy original 
applicant — Question of title — Distrihution of land 
^North-Westrrn Provinces Land Itcvonne Act 
XIX of \m,ss. Ill, 112, 113, 131, 132,241 (/;— 
CitU Procedure Code, s. ll.J So far as ss. Ill, 
112, 113. 114, and 115 of Act XIX of 1873 are 
concerned, a Civil Court is the Court which has 
jurisdiction to adjudicate upon a question of 
title or proprietary right, either in an original 
suit in cases in which the Assistant Collector or 
Collector does not proceed to inquire into the 
merits of an objection raising siioh a question 
under s. 113, or on appeal in those cases in which 
the Assistant Collector or Collector does decide 
upon such questions raised by an objection made 
under s. 112. The remaining sections relating 
to partition do not provide for or bur the juris-* 
diction of the Civil Court to adjudicate upon 
questions of title which may arise in partition 
proceedings, or on the partition after the time 
specified in tho notice published under s. 111. 
S. 132 is not to be read as making the Com- 
missioner the Court of appeal from the Assistant 
Collector or the Collector upon such questions, 
nor does s. 241 (f) bar the jurisdiction of the 
Civil Court to adjudicate upon them. Where, 
therefore, after the day specified in the notice 
published by the Assistant Collector under s. 11], 
and after an Amin had made an apportionment 
of lands among the co-sharers of the mehalf tho 
original applicants for partition raised for the 
first time an objection involving a question of 
title or proprietary right, and this objection was 
disallowed by the Assistant Collector and the par- 
tition made, and confirmed by the Collector under 
8.131 ; Held that the objection was not one wiihin 
the meaning of s. 113, that the remedy of the 
objectors was not an appeal from the Collector’s 
decision under s. 132. and that a suit by them iu 
the Civil Court to establish their title to the land 
allotted to other co-sharers was not barred by Si 
241 (/;, and with reference to s. 11 of the Civil 
Procedure Code was maintainable. HahibuUah 
V. Kunji Mai. I. L. R. 7 All. 447, distinguished. 
Sndar v. Khuman Singh^ I. L. R. 1 All, 613, 
referred to. Muhammad Abdul Karim o* 
Muhammad Shadi Khan. 

[I. L. R. 9 AU. 429 

25 -^Sidt for partition — It.evenue>payiiig estate-^ 
Proceedings under Bengal Act 1876, «. 31, 

Bffeet of] The jurisdiction of the Civil Court in 
matters of partition of a revenue-paying estate is 
restricted only in questions affecting the right of 
Gk>vernment to assess and collect in its own 
way the public revenue : Held^ accordingly^ that 
pendency of partition proceedings before the OoU 
lector, under s. 31 of B^gal Act Vlll of 1876 was 
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(8) REVENUE COURTS 
(a) Partition— 

no bar to a suit for a declaration that under a 
partial partition effected between the oo'sharern 
a portion of laud had been separately allotted to 
the plaintiff. Zahrun v , Gowri Sunkar. 

fl.L.R. 16Oalo.l08 

26 ^^tirlsd lotion of Ueoomu'. Court —Suit for 
partituni and pomnoiion of a ttharr in a particular 
plot in a jmtti — North.' Western Provinces Land 
Jlcvenufi Act XIX of 1873. sg. ISo, 241 (/).] A 
suit by a oo-Rharor in a joint zemindari estate for 
partition and pusseRsion of his proportionate share 
of an isolated plot of laud is not maintainable 
in a Civil Court, with reference to ss. 1 35 and 240, 
of the N-W. P. Land Revenue Act (XIX of 1873). 
Bam Dayal v. Megu ha!., I. L. R. 0 All. 452, 
distinguished. Ijrail v Kanhai. 

ri.L.R 10 All. 6 

27— ‘Partition hy Civil Court of a portion of a 
rercnnc'paytny estate— Ciril Procedure Code {Act 
A’'/Ffl/1882). s. 205 — Revenue 'paying CHtate^ par- 
tition of into several rerenue-pai/ing estate ] The 
meaning of a. 206 of the Code of Oivil of 
Procedure is that where a revenue-paying 
estate has to be partitioned into several revenue- 
paying estates, such partition must be carried out 
by tho Collector. Zahrun v Gowri Suuhir, 

I. L. R. 15 Calc. 198, approved. Debi SiNttnr. 
Sheo Lall Singh. 

[I. L. R 10 Calc. 203 

(5) Orderr of Revenue Courts. 

2B-Snii for ronfiruiafion of cxeeut ion. sale set 
aside hy CoUeetor — Ci ril Procedure Cod' 1882 j^. 312 
— Onus Prohaiulil] A suit lies in a Oivil Court 
for confirmation of a sale held in execution of a 
decree by the Collector under a. 326 of the Civil 
Procedure Code, and to set aside an order passed 
by the Collector cancelling the sale. Madho 
Prasad i‘. JIansa Kuai\ I. L. R. 5 All. 31 4. referred 
to. Azim'-vd'din v. Baldeo, I. L. R. 3 All. 654, 
followed. In suoh a suit, where it is pleaded in 
defence that the property was sold for an inade- 
quate price, it lies on the defendant to show that 
there has been a material irregularity in publish- 
ing or conducting the sale. Bandi Bibi v 
Kalka. 

ri. L. R. 9 AU. 602 

22.—Salc in excevtion of decree— Civil Procedure 
Code, if. 311, 313, 320, 322i^, 322r, ^22D— Trans- 
fer of exeeution to Collector — AppUeation to Civil 
Cmrt to set aside sale held hy CoUector on the 
ground of irregularity:] Held by the Foil Bench 
that an application to set aside, on the ground of 
material irregularity within the meaning of s. .311 
of the Oivil Procedure Code, a sale held by the 
Collector in execution of a decree transferred to 
hia for execution under s. 320, cannot be enter* 


JURISDICTION OP OIVIL COURT— 

concluded. 

(8) REVENUE COUttT8-0(»»rI«rf<?J. 

(5) Orderr op Revenue Courts— 

tained by a Civil Court. Madho Prasad v. Jfansa 
Kuar. I. L. R. 5 All 314. followed. Nnthv Mai v, 
Laehmi Narain, I. L U. 9 All, 43, distinguished. 
Per Edge. C. J.— The intention of tho Legislature 
as expressed in s. 320 and the following sections 
of the Civil Procedure Code, was not to allow any 
delegation to the Collector of power to adjudicate 
upon questions of title, but. in other matters, to 
hand over all the proceedingR to .the Collector, 
and to withdraw tho matters so handed over from 
tho purview of the Oivil Courts to that extent, 
but not questions of title or the other questions, 
if in dispute, referred to in ss. 322B, 3220 or 322D. 
Kkshabdko r. Radue Prasad. 

li- L. R. 11 All. 94 

30. — Suit to rnneel patta of Government iraste. 
issued hy f.oliector— Power of ('oil ec tor to caiwcl 
potta granted hg him — Standing Order.] Tho 
plaintiff having obtained from the Revenue 
officers of the district a patta of Government 
waste, sued for the cancellation of a patta for the 
same land subsequently granted to other persons 
by the Collector, who considered that tho issue of 
the plaintiff’s patta was not in accordance with 
the darkhast rules : Jfeld^ it was competent to n 
Civil Court to pass a decree declaring the second 
patta null and void, and the plaintiff wosontitUid 
to such a decree, Knllnppa Naik v. Jtamanvja 
Chari gar, 4 Mad 429, followed. COLLECTOR OF 
Salem v . llANOArpA. 

[1. L. R. 12 Mad. 404 

(9) STATUTORY POWERS, PERSONS WITH. 

31 — Madras Forest Act ^ ( I' 1882), B. 10— 
Procedure — Remedy by ordinary suit barred,'] 
Where by an Act of the legislature powers are given 
to any person for a )>uhlic pur peso from which an 
individual may receive injury, if the mode of re- 
dressing the injury is pointed out by tho Statute, 
the ordinary jurisdiction of the Civil Courts is oust- 
ed, and in the case of injury the party cannot pro- 
ceed by action. Plaintiff sued in a Munsif’s Court 
to cancel the decision of a Forest officer confirmed 
by a District Judge under s. 10 of the Madras 
Forest Act, 1882, and to recover certain land, a 
claim to which hod been rejected under the said 
section ; Jfeld, that the Munsif had no jurisdic- 
tion to entertain the suit. RamachANDRA 
Secretary of State for India. 

[1. L.R. 12 Had. 105 

JURISDICTION OP CRIMINAL COURT. 

Col. 

1. General Jurisdiction ... ... 511 

2. European British Subjects ... 511 

3. Offences committed only partly in one 

district ... ... ... 612 

{a) Criminal Breach of Contract 512 
(5) Criminal Breach of Trust ... 5i2 

(<) Dacoity ••• 613 
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JURISDICTION OF CRIMINAL COURT 

^continued, 

(1) GENERAL JURISDICTION. 

1. — Tributary Melhals-^Kheonjur — Local A rea*' 
— Cede of Criminal Procedure ( Act X of 1882^, 
M, 182 and 681.] The Penal Code and Crim- 
inal Procedure Code have no application to the 
Tributary Mebal of Kheonjur, which is on pro- 
oisely the same footing in that respect as Mohur- 
bhunj. Certain persons, officers of the Maharajah 
of Kheonjur, one of whom was a resident of the 
Cuttack district, and the others residents of 
Kheonjur, were charged before the Doputsy Magis- 
trate of Taj pore with certain offences under the 
Penal Code. They were convicted, and on appeal 
to the Sessions Judge, the conviction was upheld. 
It was found by the Sessions Judge that the scene 
of the occurrence which gave rise to the charges 
was within the territory of Kheonjur: Held, that 
the Deputy Magistrate and Sessions Judge had 
no jurisdiction to try the case, and that the cou- 
viotion must be set aside : Held, further, that 
SB. 182 and 6.31 of th«> Criminal Procedure Code 
had no application to the case. The words local 
area ” used in s. 182 only apply to a “ local area ” 
over which the Criminal Procedure Code applies, 
and not to a local area in a foreign country, or 
in other portions of the British Empire to which 
the Code has no application ; and similarly s. 531 
only refers to districts, divisions, sub-divisions 
and local areas governed by the Code of Criminal 
Procedure. In thr matter op Biohitranond 
Dass V. Bhugout Peri. In the matter op 
Biohitbakund Dass v. Duehia Jana, 

[I. L. R. 10 Oalo. 667 

(2) EUROPEAN BRITISH SUBJECTS. 

2. — Criminal Procedure Code 1882 s. 4, 
ol. (l)i and 46,3 and 464 — European Hritish 
Snhjeet— Privilege — ^Vaivor — Jurimiietion of High 
Court over European Hritifth Suhjeetfi in iSind — 
fiomhay Act XJl of 1 8(5(5, ] Where a European 
British subject waives his right to be dealt with 
as such by the Magistrate before whom he is 
tried, he thereby loses all the benefits of the spe- 
cial procedure provided for liim under Chapter 
XXXtII of the Code of Crimiual Procedure (Act 
X of 1882), including the right to have the pro- 
ceedings in his case reviewed by a Presidency 
High Court, if another Court exercises the high- 
est revisional jurisdiction under the Code in ciises 
other than those against European British sub- 
jects in the place where he is tried. The defiui- 
tion of “High Court” in s. 4, cl. (0* of the 
Code of Criminal Procedure (Act X of 1882) 
must be read with referenoe to the “special pro- 
ceedings ” against European British subjects 
contemplated in Chapter XXXIII, and not with 
referenoe to proceedings generally against Euro- 
peans, including proceedings in which they waive 
their fights under that chapter. If. therefore, in 
any pai^cular case, the special rules contained iu 
Chapter XXXIII of the Code cease to have any 
application, the definition of “ High Court” in the 
former part of 8. 4, cl (»), ceases also to have 


JURISDICTION OF CRIMINAL COURT 

—continued. 

(2) EUROPEAN BRITISH SUBJECTS-ocacfii. 
any application to such a case. The definition 
in the latter part of the section then prevails, 
and the case falls wihin the category of “other 
cases” to which that part of the section applies, 
The accused, a European British subject, was 
tried before the City Magistrate of Karachi and 
convicted of criminal breach of trust under s. 
409 of the Indiau Penal Code, and sentenced 
to six months’ simple imprisonment. At the 
trial, he waived his right to bo tried as a Euro- 
pean British subject : Hold, that the accused was 
not subject to the revisional jurisdiction of the 
High Court The aocused not having been tried 
under the special procedure laid down for the 
trial of European British subjects, tha fiadar 
Court in Sind, which, under Bombay Act XII of 
18GG, was the highest Court of appeal in all civil 
and criminal matters in Sind, had the revisional 
powers of a High Court in the present case by vir- 
tue of the latter part of s. 4. cl. ( i ). of the Code of 
Criminal Procedure. Qukbn-Emprkss Grant. 

LI. L. R. 12 Bom. 561 

8 — Juriudietlon of High Court — Foreign Juris^ 
diotvm Act, 1 879, eh, II — European Britiuh Sub- 
jeetf in Bangalore— Juaiieeu of the Peace for 
Mysore."] The civil and military station of 
Bangalore is not British territory, but a part of 
the Slysore State, and the Code of Criminal Pro- 
cedure is in force therein by reason of declara- 
tions made by the Governor-General in Council 
in exercise of powers conferred by the Foreign 
Jurisdiction and Extradition Act, 1879. Justices 
of the Peace for the State of Mysore are also 
Justices of the Peace for Bangalore, and both 
the Civil and Sessions Judge and the District 
Magistrate of Bangalore being such Justices of 
the Peace, are, by virtue of s. G of the said Act, 
subordinate to the High Court at Madras. The 
High Court has power therefore to transfer the 
trial of a European British subject from the Court 
of the District Magistrate of the civil and military 
stations of Bangalore to the Court of a Presi- 
dency Magistrate at Madras, In RR Hates 

[I. L. R. 12 Mad. 89 

(3) OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT. 

(a) Criminal Breach op Contract. 

^—Breach of Contraet to labour in foreign ter* 
ritory ] F having received an advance of money 
from G. contracted to labour for him in foreign 
territory. Haviug broken the coutraot, V was 
Xirosecuted under Act XIII of 1859, ordered to 
repay, and seuteuced to imprisonment in default : 
Held that the onler was illegal as having been 
made without jurisdiction. Gregory v. Vadakasi 

LI. L. R. 10 Mad. 21 

Sjc Sibdha r. Biligiri. 

[I. L. R. 7 Mad. 354 
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JURISDICTION OF CRIMINAL COURT 

— eonoluded, 

13) OFFENCES OOBIMITTBD ONLY PARTLY 
IN ONE • ■ 

(b) Cbiminal Bbbagh of Trust. 

d.^Oritninai Proflgdure Code 1882, a. 188 — 
hility of natioe Indian anhjec.U for offences com- 
muted out of British India.] The aocosed were 
charged under b. 407 of the Indian Penal Code 
(Act XLV of 1860) with committing criminal 
broach of trust in respect of certain property 
entrusted to them as carriers. They were all native 
Indian subjects of Her Majesty. The offence was 
alleged to have been committed in Portuguese 
territory, and they were found in a place in 
British territory: HeAdy that under s. 188 of the 
Criminal Proo^ure Code (Act X of 1882) the 
nccused could be tried in the place where they 
were found. Qukkn-Empress v. Day a Bhima. 

II. L. R, 13 Bom. 147 

(c) Dagoity. 

6 . — Criminal Procedure Code^ n, }f^0-—I)acoU‘}f 
committed in British territoi^y — Dishonest receipt 
of stolen property in foreign territory.] Certain 
persons, who were not proved to bo British sub- 
jects, were found in possession, in a native State, 
of property the subject of a dacoity committed 
in British India. They were not proved to have 
taken part in the dacoity and there was no evi- 
dence that they had received or retained any stolen 
property in British India They were convicted 
of offences punishable under s. 412 of the Penal 
Code: Held that no offence was proved to have 
been committed within the jurisdiction of a British 
Court. Queen-Empress c. Kirpal Singh. 

tl. L. R. 9 All. 623 

JURISDICTION OP REVENUE COURT 

Col. 

1. N.-W. P. Rent and Revenue Oases... 613 

2. Oudh Rent and Revenue Coses ... 614 

(1) N.-W. P. RENT AND REVENUE CASES. 

1. — Determination of rent by Settlement Officer 
•^Suit for arrears of rent for period prior to order 
— Jurisdiction in suck suit to determine rent for 
ouch period W» P, Land Reven'ue Act XIX 
of 1873, ss. 72, 77— AT.- IT. P. Rent Act XII of 
1881, A 96(/).] The jurisdiction to determine or 
Ax rent payable by a tenant is given exclusively 
to the Revenue Court, either by order of the Set- 
tlement-officer, or by application under s. 95(0 
of the N -W. P. Rent Act (XII of 1861) ; and 
such rent cannot be determined in a snit by a 
landholder for arrears of rent in the Revenue 
Court in which the appeal lies to the District 
Judge or High Court. In March 1884, the rent 
payable by an oconpancy-teuant was fixed by 
the ^ttlement-offioer under a. 72 of Act XIX of 
1673 (N.-W. F. Land Revenue Act). In 1885, the 
landholder brought a suit to recover from the 
tenant arrears it rent at the rate so fixed for a 

W., D. 


JURISDICTION OP REVENUE OODRT 

— concluded. 

(1) N.-W. P. RENT AND REVENUE OASES— 

concluded. 

period antecedent to the Settlement-offlcer^s order 
as well as for the period subsequent thereto. The 
lower Appellate Court dismissed the claim for rent, 
prior to the 1st July 1884, and decreed such as 
was due subsequently to that date, but without 
interest: Held that the rent could not be fixed 
in the present suit, neither tho Court of First 
Instance nor the High Coart having jurisdiction 
to fix it ; and that the claim for rent for tho 
period in question .must therefore be dismissed. 
Il.aw.^ Prasad v. Dina Kuar. I. L. R. 4 All. 616 : 
Special Appeal No. 914 of 1879, and PhuXahra v. 
Jeotal Singht I. L. R. 6 All. 62, referred to. Radka 
Prasad Singh n. Jugal Das, 

ri. L. R. 9 AIL 185 


(2) OUDH RENT AND REVENUE CASES. 

2.-^0udh Rent Act (XIX of 1868J, ss. 41 
and cl. i.— Llahility of lessees in the position 
of nvder-proprielors not eiitiiled to snh»settleinent-^ 
Tk(‘ Oudh Snh-SiUlement Aet (XXVI of 1886) — 
T/u‘ Ondh Land Rersnne Aet (XVII of 1876^, 
s. 168.] A decree, in 1869, of a Settlement Court, 
upon tho oompromiso of a claim, made by village 
oo-paroenary occupiers, to an order for sub-settle- 
ment as against the talukdar, declared the claim- 
ants to be entitled to a heritable, but not transfer- 
able, lease of the village, at a rent leaving twelve 
per cent, profit to the lessees. For default in pay- 
ment of rent this lease was decreed to be in future 
liable to cancellation “ by the decree of any com- 
petent Court, according to any law which may be in 
force in Oudh with respect to persons holding an 
under-proprietary right in laud,” Afterwards, 
in 1 879, the parties agreed that the lessees might be 
dispossessed for non-payment of rent. Default 
occurred, decrees for arrears were made in 1882 
and 183.3, and remained unsatisfied. In a rent 
snit brought by tho talukdar held, that be could 
not sue in a Revenue Court to have the lease can- 
celled, under the terms of the Ondh Rent Act 
(XIX of 1868,) either by virtue of the decree, or 
of the subsequent agreement. Madho Singh v. 
Ajudhiya Singh. 

[I. L. R 15 Calo. 515 
[L. R. 15 I. A. 77 

JURY, TRIAL BY. 

See Magistrate, Jubisdiotioh of— 

POWEBS OF MAGISTBATES. 

LI. L.R.9AU.420 

JUSTICES OP THE PEACE. 

Sec High Coubt, Jubisdiotioh of— 
High Coubt, Madeab— Cbiminal. 

iI.L.B .12 Mad. 09 
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KABULAYAT, AaRBBBIENT TO GIVE, 

Sea Begistration Act 1877, ss. 17 Sc 49. 

[L. R.16LA.2dd 
[I, L. R. 1? Oalo. 291 

KARNAM, OBTIOB OF. 

of Kdmani in zemindari mllage---Right 
of Wovmn to Succeed — Mad. Reg. XXIX of 1802. 
A. 7.] A woman oannot holdtho office of karnam. 
CHANDRAUMA Zi. Yenkatraju. 

(1. L. R. 10 Mad. 226 

li.^Rights of de facto ItArnam^ Presumption of 
ompointmmt from long tenure — Limitation.'] A 
med a plaint on 28th June 1882 for a declaration 
of his title as hirnam of a village and for arrears 
of dues payable to him as such, including those 
for Pasli 1288, which accrued due on 1st July 1879. 
His family had held the office and discharged its 
duties for three generatious, but there Was no 
evidence of any formal appointment of A or his 
ancestors : lleld^ that the plaintiff was entitled 
to the dues as de facto karnam^ and his claim was 
not barred in respect of any of the arrears claimed. 
GAKAPATHI V. SiTUARAMA. 

[l.L.RlOMad. 262 

KHOJA MAHOMEDANS. 

— Part ition — Right of a son to obtain partition 
of ancestral property in his father's lifetime withmit 
his father's consent^ Distinction hat ween ancestral 
and self-acquired property among Khoja Maho- 
^nedans-’-Rimlan of proving property to he seif- 
acquired.'] Amongst Khoja Mahomodans a son is 
entitled to obtain partition of ancestral estate in 
his father’s lifetime without his father’s consent. 
By the law and custom^ of Khoja Mahomedans 
there is a distinction between ancestral and self- 
acquired property iu reference to the power of the 
owner to devise or make a gift thereof similar to 
that which obtains under the ordinary Hindu law. 
The presumptions of the Hiiidu law apply to 
Khoja Mahomedans, and the burden of proving 
propositions opposed to that law lies on him who 
alleges them. Therefore in a suit for partition 
brought by a son against his father, who alleged 
that the customs and usages of the Khoja commu- 
nity in matters of partition were not indentical 
with the Hindu law, and did not confer iin a son 
any .right to demand' in his father’s lifetime a 
partition of the property in the father’s hands 
whether ancestral or self-acquired : Jlcld^ that the 
burden of proving the issues framed upon these 
allegations lay on the defendant. In considering 
the question of the alleged custom and usages the 
OouH adhered to the less stringent lule of proof 
applied iu v. Oorhai, 12 Bom. 294. In the 

same suit where the defendant having failed to 
establish the existence of the special custom and 
usi^es abovementioned yet resisted the plaintiff’s 
olaiua to partition on the ground that the property 
claimed was not ancestral: Held that the onus 
was on the plaintiff in the dret instance to give 
evidence that the property was ancestral, In such 


KHOJA 

oases the amount of evidence required to shift 
upon the defendant the burden of displacing It, 
depends on the oironmstanoes of each case. Gab- 
SUMBH07 AHUEDBHOY V. AHUEDBHOV HaBIBHOY. 

u. L. R. 12 Bom. 280 

— Held (on appeal). The rule that Hindu law as 
administered in the Bombay Presidency, in the ab- 
sence of proof of custom to the contrary, is the 
law applicable to Khoja Mahomedans, is not to be 
nnderstood in its widest sense, but as confined to 
simple questions of inheritance and snooession. 
The right of a son to partition in the lifetime of 
his father, more especially where moveable pro- 
perty is concerned, is one upon which the greatest 
doubt and difference of opinion has always prevail- 
ed, and consequently there is no presumption in 
favour of its inclusion in the Hindu law, which, 
in the absence of proof of custom to the contrary, is 
applicable to Khoja Mahomedans. The onus is on 
the party alleging such a right in the case of 
Khoja Mahomedans to prove it ; Held, on the 
evidence, that it Was not established that amongst 
Khojas in Bombay there was any recognized right 
of a son to demand partition in the lifetime of 
bis father, although it was proved to be customary 
in Kathiawar and Cutch for a father to give a son 
who wished for it his share of the family property 
both ancestral and self-aquired : Held, also, on 
the evidence, that there was no sufficient proof 
of the property, of which the plaintiff sought parti- 
tion, l^ing ancestral property in the hands of his 
father. Where wealth amassed by an individual 
in trade is said to be ancestral in the hands of that 
individual, it is not enough to show that he in- 
herited some property ; it must be shown that the 
property inherited contributed in a material degree 
to the wealth so amassed. Ahaibdbhoy Hubib- 

BHOY V. CaBSUllBUOY AHMEDBHOY. 

[X. L. R. 13 Bom. 534 

KHOTI TENURE. 

Relations of innmdars with hhots — Status of 
khot in the Rut nagiri district — Ownership not, an 
essential incident of Khotship - Onus — Thai,] The 
plaintiffs were the inamdars of a certain village 
in the Ratnagiri district, whioh was granted to 
their ancestors by the Pesh wa under a sanad dated 
8rd September, 1878. The defendants were the 
mtandar (or permanent) hhots of the same village. 
In a previous suit between the parties relating to 
the forest attached to the village, it was field, 
upon the construction of the Peswha’s sanad ^ that 
** so far as the Peswha’s Government oonid pass 
the soil of the village and its revenues by its 
grant, it did pass them to the plaintiff’s ancestors,” 
and that, therefore, the plaintiff’s were the owners 
of the forest. Narayan Dhondhhat v. Pitre Trimhak 
Vithal, I. L B. U Bom. 688 note. In the present 
suit, which was brought to compel ^e defendants 
to pass a fresh kahulayat every year to the plain- 
tiffs, and to recover the revenue from them for 
the years 1869-1870 and 1870-1871, the defendants 
contended (inter alia) that they had proprietarf 
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KfiOTI 

righto, as inherent in their khotshipt over the 
cnltimied land of the village, and that the plain- 
tifi^ as iTutmdarSf were mere alienees of the land- 
tax payable to Government. In support of this oon* 
tention they principally relied upon the f i^t that 
they were entitled to recover, and did in fact 
recover, thal^ or rent for lands reclaimed and 
brought under cultivation by the plaintiffs. The 
plaintiffs oloimed, on the other hand, to be the 
absolute owners of the whole soil of the village, and 
that the defendants were estopped by the annual 
kahnlayats they had passed through a long series 
of years from setting up a proprietary title : Held, 
that the mere fact of the defendants being imtan- 
dar khots did not make them proprietors of the 
oultivated land in the village ; that proprietary 
* rights were not essential to the conception of a 
khotship ; that in levying that on the lands tilled 
by the plaintiffs the defendants did not necessari- 
ly assert, they certainly did not establish, a pro- 
prietary right to the soil as against the inamdar* ; 
and that the defendants held a position with 
rights and obligations not essentially different 
from those of other khoU in the Ratnagiri district, 
who were farmers of the public revenue. Mono 
Abaji V. Narayan Dhondbhat Pitre. 

[1. L. R. 11 Bom. 680 

^Proprietary right of kliot to khoti mtani 
lan,d — Right of stich khot to forest land and to 
timber and wood growing tJwrein — Government, 
iHght of, to appropj'iate to forest preserves assessed 
or unassessed land—Constmetion of such kisoti 
grants^] The plaintiff sued the defendant, alleg- 
ing that that village of mause Ambedu. in the 
Ratnagiri district, was his khoti vatani village in 
which his proprietary right extended to raise crops 
of any kind or to preserve and cut the jungle and 
forest trees on the lands therein. He complained 
that since 1855-56 the Collector of the district 
prohibited him from exercising the above alleged 
rights, and prayed that the obstruction might be 
removed and Rs. 600 awarded as damages. The 
plaintiff based his claim mainly on the settlement 
of 1788, Dunlop’s proclamation of 1824, and seve- 
ral other khoti grants in the district. The defend- 
ant denied that the plaintiff had any proprietary 
right in the village, and contended {inter alia) 
that the khot deriv^ his rights from the yearly 
Aadiflayatv passed by him, that his right to culti- 
vate did not extend to cultivating the jungle land, 
and that his position was no better than that of a 
patol. The Joint Judge who tried the suit held 
that under the settlement of 1788 the plaintiff, an 
khot, was entitled to the jungle produce except 
timber ; that in virtue of Dunlop’s proclamation of 
1824 the plaintiff aoqnired an unqualified right to 
the forest land in the village and timber growing 
on it, and that the defendant had no right to 
appropriate assessed or nnassessed land for forest 
purposes, and awarded the plaintiff the sum of Rs. 
600 as damages. On appeal by the defendant to 
the High Oonrt : Reid, that the application of 
the general rules of construction of grants to a 
fiUbj^ by the State requires that iangoage of 
such general import aa is ordinarily to be found 


KHOTI TENURBS — continued, 
in the khot*s sanads should be taken meet bene-, 
fioially to the State : Held, aooordingly, ^a^ in 
the absence of a sanad expressly granting it, the 
ownership neither of the soil nor of oultivated or 
uncultivated lands passes by tiie grant of the 
mtandari khotship : Reid, also, that the grant 
of the vatani khoti did not make the hhot a 
perpetual tenant of (Government in respect of all 
lands in the village, except dhara lauds : Reid, 
ou the authority of Tajilbai v. 8nh- Collector of 
Kolaba, 3 Bom. A. C. 132 and Ramchandra Nar^ 
sinha V. Collector of Ratnagiri, 7 Bom, A. C. 41, 
that a permanent relationship was created botween 
the Government and the hhot which could not be 
interfered with as long as tho settlement of 1788 
was in force, except with the khot's oonsont, and, 
therefore, that in 1855, whoa the pahani of 1788 
was in force, the Government oould not withdraw 
tho thikan in question from the plaintiff's cultiva- 
tion : Reid, also, that, in the absence of evi- 
dence to show that the right to tho jangle produce 
was intended to be reserved to Government, the 
plaintiff was entitled to cut down brushwood 
whether as a souroe of revenue or for the purpose 
of bringing the land into oultivation : iteld, 
tViat the respondent was entitled to damages for 
the years daring which be had been excluded, and 
to an injunction restraining the defendant from 
exoluding him in the future : Held, also that, 
as khot, the repoiidont had no right to out timber 
in forest and uncultivated lands whether by 
virtue of his hhotship or Dunlop’s proclamatioii. 
OOLLEOTOB OF RATMAQIRI V. ANTAJI LAKBHMAN. 

[I.L.R.12 Bom. 634 

3 . — Managing khoVs right to create tenancies^ 
Maphi istar'a lands — 8uti lands — Sana d-^ Construc- 
tion— Fraud.] A managing khot is entitled, 
without any express authorization, to create 
tenancies in land oven though the reversionary 
interest in it is vested in the person whose lessee 
he is. If such a khot himself takes up laud, he can 
do 80 consisteutly with the conditions of the khoti 
tenure ; for a khot, as regards lands in his private 
occupation, maybe a tenant to himself gud khot. 
In 1832 the British (Government granted to the 
plaintiff’s father, MI M, the village of Ransai ob 
khoti tenure by a sanad which provided {inter 
alia) as follows 1 . That the whole of the land 
lying waste iu the village in the year 1830-31 was 
granted as inam. 2. That, exclusi ve of this inane 
land, all tho rest of the village was granted ou khoU 
tenure on certain conditions and stipulations set 
forth in twelve clauses, the chief of which were 
the following Clause Ist provided that the 
khot should annually pay to Government a fixed 
sum of Rs. 249 2as. SSrs. Clause 7th provided 
that the khot shonld allow the landji, which had 
been granted on maphi istava tenure to certain 
kowldars before tho date of the sanad, to oOatf- 
nue in their possession ; that he should every 
year recover from them the Government dtiee und 
pay the same over to (Government in additkm to 
the amount stipnlated with him on aeoount off 
che kJwtship, Clause 9th provided that the holdem 
of the sail lauds in the village were the owners 
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of those lands. Should a new survey be made 
and a JktfW assessment settled, the same should 
be settled by Government for the holders of the 
tuti lands agreeably thereto. From 1845 to 1871 
the management of the khoti village was en* 
trusted to the defendant as a maktadar, or 
lessee under two kabulayats passed by him — 
one in 1846 to ^ i , the grantee of the khtrti 
viUage, and the other in 1868 to the gran- 
tee's heirs and legal representatives. By clause 
6th of the hahilayat of 1868 the defendant agreed 
to carry on the management of the village and 
render a detailed account of the balance of the 
Tillage revenue every year. Clause 7th of the 
same kabulayat was in the following terms: — 
I (the lessee) will bring under cultivation and 
into prosperous state ibe waste, oulturable, and 
unoulturable land of the aforesaid village. I will 
take the proceeds of the same during the years 
of my contract After the expiry' of the years 
of the contract you are to take the assessment of 
the fields according to tho practice of the vil- 
lage. I have nothing to do with the same. I 
will not let (the village) nor lease to anybody for 
a longer period than for the period of the 
oontraot. If 1 let it, I will make good the dam- 
age you may suffer." In 1869 some of the 
map\i iitata lands were sold by the Collector for 
arrears of assessment, and bought in by Govern- 
ment. The defendant applied to the Collector to 
have the lands transferred to him, and the Col- 
lector transferred them to his name. Shortly 
afterwards tho defendant acquired some more 
lands, which were held on tiiH tenure in the vil- 
lage. He either purchased them or took them 
up on tho tenants abandoning them. In 1861 
wnen the survey was introduced into the village, 
be got his title to these lands recognized by the 
Superintendent of Survey. In 1871 the defend- 
ant’s management of the village ceased. But 
he refused to deliver up to ^e plaintiff, either 
the maphi igtava or tho mti lands which he had 
acquired during his management. The plaintiff, 
therefore, sued, as khot of the village^ to recover 
the said lands with mesne profits, alleging that the 
defendant had illegally and fraudulently ao- 
q[aired toose lands on his own account w'hile act- 
ing as plaintiff’s agent, and praying that he 
should be declared to have acquired and held them 
in trust for the plaintiff. The defendant contended 
{inter alia) that the lands in suit were not in- 
cluded in toe kkoti grant ; that they belonged to 
Government; that he had acquired some from the 
Collector and the rest from the Superintendent 
of Survey ; that under his kahnlayate he was en- 
titled to take up the lands direct from Govern- 
ment, and that the plaintiff was only entitled to 
toe assessment due on the lands which he had 
refused to accept. Lastly, the d^endant denied 
that he had aoM in fraud of the plaintiff’s rights 
In acquiring the lands in dispute on his own ac- 
count : Heldf on the construction of the eanad^ 
that the plaintiff being the khot of toe whole of 
the viUa^ exclusive of the land granted in inam 
the mapkiUtava lands were included in the 
khoti grant; that the kkpt'g interest in them 


KHOTI THHUHS— 

whatever might be the extent of it, was not se** 
parable fronr the khoti estate ; and that toe khot 
had a reversionary interest in the maphi iitatOf 
lands as well as in the %uti lands, which had been 
abandoned by their former occnpants. Held^ also, 
that the defendant was not precluded by tbe 
terms of his lease from acquiring toe lands in 
dispute on his own account. The engagement to 
famish accounts of the balance of tbe village 
revenue at the end of each year was simply an 
engagement to furnish tbe plaintiff with infor- 
mation which would be of use to him, and which 
indeed it would be necessary for him to posseBS 
when he resumed tbe management of the vil- 
lage on the determination of tbe lease. It im- 
ported nothing more than that ; and the whole 
transaction evidenced by toe kaoulayatg was* 
merely an assignment, in consideration of a fixed 
annual payment to be made by defendant to 
plaintiff, of the rights and liobilities of the latter 
to be exercised and discharged for a certain period 
by the former. For that period the defendant 
was the makhtadar or tenant of tho plaintiff’s 
khotghip ; and though a certain confidence was 
necessarily reposed in him in connection with 
a tenancy of this nature, and though be was 
bound jealously and scrupulously to protect 
the plaintiff’s interests, so far as they were 
in his keeping, yet he was not bound by tbe strict 
rule which prohibits a trustee from acquiring for 
himself an estate of his ccgtni gm trust, Luder 
daiiBQ 7 ot the kabulayat of 1868 the defendant 
was at liberty either to take up waste lands him- 
self or put in tenants ; if he put in tenants on 
leases, the special advantages of any leases were 
to expire with his own lease. But the actual 
occupation of land either by himself or by his 
tenants was not to be interfered with at tbe 
determination of his lease, so long as he or they 
continued to pay tbe assessment according to toe 
practice of toe village. The defendant conldj 
therefore, without tbe intervention of the Collec- 
tor, have taken up tbe maphi igtava lands in suit 
and become himself the tenant ; and be could 
have also acquired the vuti lands from former 
mtidarg, or taken them up if waste, without the 
intervention of tbe Survey Snperintendent. The 
circumstance that, when acquiring the lands he 
needlessly invoked the assistance of toe Bevenue 
authorities, would not invalidate his title if it 
could not be impugned on other ground. Held, 
further, that the defendant was not guilty 61 
fraud, as there was no evidence to show that he 
had acted in a snrreptitionB or secret manner in 
acquiring tbe lands in suit. On the contrary, his 
action in applying to the Revenue anthoritito was a 
sign of his good faith rather than of any fraudu- 
lent intent. The plaintiff was, therefore, not 
entitled to oust the defendant from toe lands in 
suit. Faki Ismail e. Mahomed Ismail. 

[I. L. R. 12 BoHL 525 

4 . — Lease containing morde of inheritance net 
inalienable — Conetruction — Khoti Act {Bom, Act 
/q/' 1880) a. 9.] The khots of the village of A 
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in 1854 leased certain land to .9 bj a lease wbioh 
declared that ** you iB) are to enjoy, you and 
your sons, gfrandsons, from greneration to grener- 
ation.” The rent fixed by the lease was eleven 
maunds and six and a half pailUot hhat per year. 
B having^ died, his widov^ in 1878 transferred the 
lease to the plaintiff, who entered into possession 
and offered to pay to tbe defendants, Who were 
kkoU of the villagfe and the successors of th( 
grantors of the lease in 1854. the annual rent fixed 
by the lease. The defefldant refused to accept it^ 
and oontended that the plaintiff was liable to pay 
the rent paid by other occupying tenants in the 
village. The plaintiff thereupon sued to have it 
declared that he was entitled under the lease to 
hold the lands permanently at the rent thereby 
fixed : Held by the High Court, that he was en- 
titled to the declaration. The lease was one to 
hold in prepetuity at the fixed rent, but there 
were no words making tho lease inalienable. 
There was no evidence of any custom of the 
village, nor anything in the Khoti Actl (Bombay) 
of 1880, which could be construed as a declaration 
of the existing custom of kkoti villages when the 
Act was passed. Vinayak Moreshvar v. Baba 
Shabudin. 

(I. L. R. 13 Bom. 373 


tiAGHES. 

See Costs— Special Cases— Delay. 

[I. L. R. 11 All. 872 

LAND ACQUISITION ACT (X OP 1870) as. 

15, 38. and 56. 

Dutriet Court t Powers of— Compensation, its 
principle and mea^nre— Lands severed from a 
fitetoi'y.'] The Land Aquisition Act provides for 
two classes of reference to the Judge, one to 
assess oompensation under s. 16, and tho other to 
apportion compensation under s. 38. The power 
of the District Court is limited to the determina- 
tion of these questions and questions of title in- 
cidental thereto. There is no power in the Judge 
or the High Court in appeal to decide on any such 
reference a question arising under s. 65. Land 
taken under the Aot is takeu discharged of all 
casements, and the loss of easements must be 
taken into acoount in assessing compensation for 
injnrious affection. Taylor v. Collector of 
PUBNBA. 

[I. L. R. 14 Oalo. 423 


B. 39. 

1. — Apportionment of -^Compensation hetmeen ze~ 
m indetr and pntnidtir. Principle of.] The apportion- 
ment between zemindar and putuidar of the 
amount awarded as compensation for land taken 
by Government under the Land Acquisition Aot 
will depend partly on the sum paid as bonus 
for the putnl, and the relation that it bears to 
the probable value of tho property and partly 
on tbe amount of rent payable to tho zemindar, 
and also the actual proceeds from the caltivating 


LAND ACQUISITION AOT (X OP tOO 

8. Q9—oonoluded. 

tenants or under-tenants. Bunwaei Lal Ohow* 
DRY V. BURNOUOYI DasI. 

[I.L.R.14 0alo.749 

, 8. 39. 

2. — Appeal— Additional Judge— District Judge 
—Land Acquisition Aet (X of 1870), s. B9— Civil 
Procedure fjode {Aet XiV r/ 1882),r. 647.] An 
additional Judge appointed to hear oases under the 
Land Acquisition Act, 1870, is a District Judge 
within the meaning of s. 39 of the Aot. Under 
s. 647 of the Civil Procedure Code an appeal from 
the decision of an additional Judge so appointed 
lies to the High Oouit. In the matter of the 
Application op Poresh Nath Ohattbrjeb v. 
Secretary op Statb for India. 

L1.L.R«16 Oalo. 31 

, s. 65. 

Part of property aeqnired for puhUc purposes— 
Ommr dcsirUuj that the whole shall ho acquired— 
Riyht of owner not confined to snuill or confined 
areas— Convcnlenoo of owner not the test.] Tho 
Local Government having appropriated for pnblio 
purposes under the Land Acquisition Act (X of 
1870) some of the out-houses attached to a dwelling- 
house, and part of the compound in which they 
were situate, without taking the house with its 
other out-houses or appurtenances, or tho rest of 
the compound, the owner objeoted, under s. 55 of 
tho Aot, that the Government should take the 
whole of such property or none : Held, applying 
to 8. 55 the interpretation placed by the Courts in 
England upon tbe corresponding s. 92 of the Land 
ClauseB Consolidation Aot (8 & 9 Vic., o. 18), that 
tho section was applicable, and tho objection must 
be allowed. Greswnor v. The Hampstead Juno* 
tion Railway Company, 262, L. J. N. S. Oh. 7.31 ; Cole 
V. The West Lo?idon and Crystal Palace Railway 
Company, 28 L. J. Ch, 767, and King v. The 
Wyeomhe Railway Company, 29 L. J. Oh. 462, refer- 
red to : Held, also, that the rule was not in Eng- 
land restricted to small or confined areas, and 
that the tost was not whether the part appro- 
priated could be severed from the rest of the pro- 
perty without inconvenience to the owner. Khai- 
RATI Lal V. Seobbtaby of State fob India. 

[I. L. R. 11 All. 378 


LAND REGISTRATION AOT (BENGAL 
AOT VII OF 1870), 8. 78. 


Suit for rent hy unregistered proprUtor — 
ipplication for registration as proprietor,] Section 
8 of the Land Registration Aot, 1876, precludes 
person claiming as proprietor from suing a 
snant for rent until his name has been actually 
egistered as such under the Act. A mere applf- 
ation to be registered is not snffioient for tha 
urpose. Surya Kant Aoharya Bahadur 
[bmant Kumari Devi. 


rr T 




Dhobonidhttk Sen v. Wajidunsiesa Khatoov. 

n. L. B. 16 Oalo. 708 Bota 
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Constitution of Relation 
{a) Acknowledgment of tenancy by 
receipt of rent) 
liability for rent 
Nature of tenancy 
Alteration of conditions of tenancy ... 
(a) Change of cultivation or nature 
of land 

Transfer by tenant 

Property in trees planted on land ... 

Forfeiture 

(a) Breach of conditions 
(5) Denial of title 

Abandonment or relinquishment of 
tenure 
Surrender 
Ejectment 

(a) Generally 

(b) Notice to quit 

Compensation for improvements, &o., 
on land 


528 

62.3 

524 
624 
624 

624 

525 

526 
626 
626 
626 

627 

627 
528 

628 
629 

631 


See Contract— Alteration of Con- 
tracts -Alteration BY Court 
(Inequitable Contracts.) 

[L. R. 16 I. A. 233 
n. L.R. 17 Oalo. 291 


LANDLORD AND TENANT- 
(1) CONSTITUTION OF RELATION— 

{a) Acknowledgment op Tenancy by receipt 
OP Rent, ScG.^cimelv/ded, 

the Court of First Instanoe nor the High Court 
having jnrisdiotion to fix it ; and that the claim 
for rent for the period in question must therefore 
be dismissed. Mahadeo Prasad Mathura^ I. L.R. 
8 All. 189, distinguished; Phulahra v. Jeolal 
Singh, I. L. R. 6 All. 62, referred to. Radha 
Prasad Singh v. Jugal Dab. 

[I. L. R. 9 All. 1801 

(2) LIABILITY FOR RENT. 

2,— Bengal Act VII of 1876, s. l^—Suit for 
rent by unregistered proprietor — Application for 
registration as proprietor,'] 8. 78 of the Land 
Registration Act, 1876, precludes a person claim- 
ing as proprietor from suing a tenant for rent 
until his name has been actually registered 
as such under the Act A mere application to be 
registered is not soffioient for the purpose. Surya 
Kant Aoharya Bahadur v, Hemant Kumari 
Devi. 

[I. L. R. 16 Oalo. 700 
Dhqronidhur Sen v. Wajidunnissa Khatoon. 


See Limitation Act 1877, s. 18. 

[I. L, R. 12 Bom. 601 

— , Effect of Decree for Resumption in 
Oreatlng or not Relationship of. 

See Limitation Act 1877, art. 130. 

[1. L. R. 16 Oalo. 449, 460 note 

(1) CONSTITUTION OF RELATION. 

{a) Acknowledgment op Tenancy by receipt 
OP Rent, &o. 

1.— iV.-lT. P, Umt Act XU o/ 1881, 96— 

A'.- IK. P, Tjand Uerenue Act XIX of 1873, ss. 72 
and n --^Determination of Rent by Settlement 
Offieer—Snit for arrears of rent prior to order.] 
In March 1 884, the rent payable by an oocupanoy- 
tenant was fixed by the settlement-offioer under 
s. 72 of Act XIX of 1873 (N.-W. P. Land Revenue 
Act). In 1886 tbe landholder brought a suit to 
recover from the tenant arrears of rent at the 
r^te so fixed tot a period antecedent to the settle- 
meot-offioor^s order, as well as for the period 
subsequent thereto. The lower Appellate Court 
dismissed the claim for rent prior to the Ist July 
1884, and decreed such os was due subsequontly 
to that date, but without interest : ffeld that the 
Court could not decree any amount as arrears 
due until the rent payable had been fixed by 
private contract or by a oom potent Conrt ; that, 
under s, 77 of the N,-W. P. Land Revenue Act, 
the rent fixed by the settlement-offioer was pay- 
able from the Ist July following the date of his 
Order, but not before ; that for the period prior to 
^ Ist July 1884, no rent had been fixed ; that 
it could not bo fixed in the present suit, neither 


[I L. R. 16 Oalo. 708 note 

(3) NATURE OF TENANCY. 

3. — eontinuanoe of a tenayioy at a low and 
untaried rent ^Zemindar's right against tenant-^ 
Origin and special purpose of the tenancy — 
Cessation to use the land for such pwpose-- Burden 
of proving peimamnt tenure — Inference of tenancy - 
at-will, or from year to year.] The evidence having 
shown the origin and particular purpose of a ten- 
ancy, long continued at a low and unvaried rent, 
m.,from 1798 until 1873, when the tenant ceased 
to use the land for the purpose : Held, that it wm 
not to be inferred from that evidence that an 
agreement had been made between parties 
that the tenant should hold a permanent tenure ; 
and held, that, on suoh cessation, the tenant oonl<l 
only resist a suit to eject him by pro'^ng, or giving 
grounds for the inference of, an agreement with 
the owner of the land that he should have some- 
thing more of a lease than the ordinary tenancy- 
at-will, or from year to year ; also, that the facts 
here presented did not lead to that inferenoe. 
Secretary of State for India v, Luohmbswab 
Singh, 

[I. L.R.160alo. 223 
[L. R. 16 L A. 6 

(4) ALTERATION OF CONDITIONS OP 
TENANCY. 

(a) Change op Cultivation or Nature 
OF Land. 

^.'^Ihrfeiture^Wiute-^PlaiUing a manfio tope 
on dry land.] In the absence ol local oastom, 
tenants are not entitled to convert land undei: 



( 625 ) 


BIQBST OF CASES. 


( 5 ^ ) 


LAITDLOBD AITO | 

(4) AIiTERATlON OF CONDITIONS OF 

TENANCY ’^concluded, 1 

(«) OBAKOB or CCLTlVATtOK OB Natobb 
OP Lakd — ooneluded. 

euHlvation into a man^o groye. Tenants from 
year to year are not at liberty to change the usual 
hoursa of husbandry without the consent of the 
landlord. Lakshmana v. 

ii.Uli, 10 Mad. 361 

(6) TRANSFER BY TENANT. 

1A.^Btihancem4int of rent mit for^Trantfer^ 
mhlo tenure — Mutation of tiavies — Tenant who has 
transferred his holding, liahility of for rent,“\ 
The main object of a suit for enhancement is to 
have the contract between the landlord and tenant 
as regards the rate of rent re-adjusted. In a suit 
for enhancement it was found that the defendant 
had, prior to institution, sold his holding, which 
by custom was transferable without the consent 
of the landlord, to a third party. There had 
been no mutation of names, or payment of a 
nazar, or execution of fresh lease ; but the land- 
lord had received rent from the third party and 
was fully aware of the transfer. Ileld^ that the 
connection of the defendant with the holding had 
come to an end, and the suit against him did not 
lie. Abdul Aziz Khan r. Ahmud Ali. 

[1. L. R. 14 Oalo. 796 

(6) PROPERTY IN TREES PLANTED ON 
LAND. 

6 —Ex -proprietary tenant — Trees — Sale in ere- 
eution of decree — I^orth- Western Provinces Jhmt 
Act XU of 1881, ss. 7, «.] Held by the B'ull 
Bench that an ex-proprietor, who under s. 7 of 
Act XII of 188l(N.-W. P. Reut Act) gets occu- 
pancy-rights in his /f/r-land, obtains analogous 
rights in the trees upon such «/>-laud. A pur- 
chaser of proprietary rights in zemindari property 
at a sale in execution of a decree for money held 
by himself applied in execution of the decree for 
the attachment and sale of certain trees growing 
on the judgment-debtor’s ex-proprietary holding. 
Held by the Full Bench, with reference to the 
provisions of ss. 7 and 9 of Act XII of 1881 
(N.-W. P. Kent Act), that the trees were not 
liable to attachment and sale in execution of the 
decree. Per Stuaight, J. — When a proprietor 
sells his rights, and becomes entitled under s. 7 
of the Rent Act to the rights of an ex-proprie- 
tary tenant, he holds all rights in the land qua 
siioh tenant, which he formerly held in his 
character as proprietor, and paying rent in his 
capacity as tenant. Where there are trees upon 
the #tr-land held by him at the time when he 
lost his proprietary rights, neither the purchaser 
of those rights nor he himself can ent down, or 
sell them in invitum to each other. Short of 
cutting the trees down, he has the same right to 
enjoy the trees as he originally had. Jugal e. 
Dboki Nundak. 

ILL.R.9AU. 88 


LAKBLORB ANB TmiASXT^onHnmd. 

(6) PROPERTY IN TREES PLAlilTEB ON 

LAN D— 

f, — Ooonpancy tevuiU — IVees, solo of—lSwk 
sale invalid— Act XJI of 1887, 9.] T^e tr4es 

upon an oconpancy-holding, whether planted by 
the tenant himself or not, belong and attach to 
such holding, and, like it, are not susceptible of 
transfer by the tenant. Imdad Khatun r. 
Bhaoibath. 

(l.L.R,10A11.169 

(7) FORFEITITRE. 

{a) Breach op Conditions. 

8. — Vse and Ocenpation— Re-entry— Demand 
‘ rent— Statute .82, lien. Vllf c, M— Waiver.] 
A covenant in a lease reserved to the lessor, on 
default of payment of rent, a power of re-entry ; 
there being no mention in such covenant of a 
similar power being also reserved to his heirs, 
BucoesHors or assigns.” The lessor sold his rights, 
in the property leased to third persons, and Buoh 
third persons endeavoured to re-enter under the 
covenant : lleld^ that although re-entry was re- 
served only to the lessor, yet his vendees could 
take advantage of the covenant, the operative 
part of the Statute 82, Don. VIII, o. 84, being 
wide enough to admit of this, notwithstanding 
the wording of the preamble. Tfeldy further, 
that the forfeiture having been waived by subse- 
quent demands for rent, and there l^ng no 
legal demand for rent on the last day on which 
rent at a date subsequent tb the waiver fell due, 
the vendees were not entitled to make nse of 
their right of re-entry. Kristo Nath Koondoo 
V, Brown. 

[I. L. R. 14 Oalo. 176 

9. — Planting Trees — Waste— Planting a mango 
tope on dry land ] In the absence of lo^ onstom 
tenants are not entitled to convert laud under 
cultivation into a mango grove. Tenants from 
year to year are not at liberty to change the usual 
course of husbandry without the consent of the 
landlord. Lakshmana Ramachandha. 

[£. L. R. 10 Mad. 361 

(?/) Denial op Title. 

10. — Right of Landlord to evict on tenants 
denyitig his title.] A tenant, repudiating the title 
under which he entered, becomes liable to imme- 
diate eviction at the option of the landlord. 
Vishnu Ohintaman v. Balaji bin Raghuji. 

[I. L. R. 12 Bom. 362 

11. — Non-payment of rent — Reliff against — Qo^ 
sharers— Lease from one of several oo-sharers — 
Denial of lessor's title— Estoppel,] A person tak- 
ing a lease from one of several oo-sharers oannot 
dispute his lessor’s exclusive title to receive the 
rent or sue in ejectment. The plaintiff sued to 
eject the defendant, his tenant, for failure to pay 
reut on the ground that such failure Operatod 
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LANDLORD AND TENANT-* 

(7) FOBFBITUBB— 

(5) Dbhial OF Title— 

«8 a forfeiture imder the terms of the lease. The 
defendant pleaded (1) that he had paid rent to 
plaintiff's oo*riiarer, and (2) that the plaintiff alone 
could not sue without joining his oo>8harer. The 
Subordinate Judge disallowed both these pleas 
and passed a decree declaring the plaintiff entitl- 
ed to eject the defendant, unless the latter paid 
up all arreaisof rent up to date of decree, together 
with interest and costs of suit, within three 
months. •This decree was reversed by the District 
Judge on appeal, who awarded possession of the 
land to the plaintiff, on the ground that the de- 
fendant, having in his written statement denied 
the plaintiff’s exclusive title, was not entitled to 
be relieved against the forfeiture clause in the 
lease. Ileld^ reversing the decree of tho.low'er 
Appellate Court, that the plaintiff’s alleged cause 
of action being, not a disclaimer or denial of his 
title, but merely non-payment of rent, forfeiture 
for breach of such a covenant in the lease could 
be relieved against by a Court of Equity. Jam- 
BEDJl SOBABJl C. LAKBUMIBAM RAJAUAM. 

[1. L. H. 13 Bom. 823 

(8) ABANDONMENT OR RELINQUISHMENT 
OF TENURE. 

\%^Ji(mbay Land Jlevonne Act V of 1879, s, 74 
^Tenant remalmny in occupation after pamng a 
raginania — Kffcct of the rajimma — Constmctlon — 
P'ractice^Ejccimmt mit hy owner of “ inter esfte 
termini ''"I The first and second defendants were 
sub-tenants of the third defendant, who had 
certain land which was part of the inam village 
of i). In 1888 the third defendant executed a 
rajinama in the following terms which ho gave 
to the receiver who had been appointed by the 
Court to manage the village Up to the present 
time my father and I have been cultivating the 
land, but the land belongs to the inavida r, 1 have 
no title over it, and the viamdar can give it for 
cultivation to any one he pleases.” Shortly after 
the date of this rajimma the inamdar gave the 
land to the plaintiff, who now sued to obtain i& 
from the defendants, who had remained in posses- 
sion : Ileldt that the plaintiff was entitled to the 
land. The rajimma operated os a relinquish- 
ment of the tenancy by defendant No. 8 under 
B. 74 of Bombay Act V of 1879. lleld^ also, that the 
plaintiff was entitled to sue in ejectment, although 
he had not been put in possession of the land. 
ButJTiA Dhomdu u. Ambo. 

[X. L. B. 13 Bom. 294 

(9) SURRENDER. 

13.— of reeomeyance — Receipt of con- 
eideration — ReUnquUhment posmsum,^ ^he 

mokitraridar having granted a dur-nwkurari lease 
of part of his. holding, which was afterwards 
nurrendered for good oonsideration, ikrammas to 
this effect were executed, but not being registered 
were not reoeivable in evidence: Held, that to 
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(9) SURRENDER— 

prove a formal deed of reconveyance was not 
necessary — the receipt of the money and the re- 
linquishment of possession sufficiently showing 
what had become of the dur-moJmrari interest* 
Imambandi Begum v. Eimleswabi Pebbhad. 

[LL,R. 14 Oalo. 109 
TL. R. 18 1. A. 100 

(10) EJECTMENT* 

(a) Generally. 

14. — Suit for arrears of rent-^-Bengal Remt Act 
{Bengal Aet VIII of 1869), se. 22, 62.] , A landlord 
who sues for arrears of rent, for the whole of one 
year, and a portion of the next, and also for eject- 
ment. is not entitled to a decree for the latter. 
The right to ejectment under s. 22 of the Rent Aot 
(Bengal Act VIII of 1869), acornos at the end 
of the year, and forfeiture or determination of 
tho tenancy thereupon takes place, but if the 
landlord sues for subsequent arrears, he treats 
the defendant as his tenant, and the right ac- 
quired under that section must be taken to have 
been waived. JoGESHURi Chowdhrain c. 
Mahomed Ebrahim. 

[I. L. R. 14 Oalo. 33 

Agreement by occupancy-tenant to relin- 
quish his holding-^ Agreemsnt not enforceable — 
Suit for specific performance of agreement — 
Jurisdiction of Civil Courts^ The defendant^ 
who was a tenant with a right of occupancy in 
the land cultivated and held by him, execute a 
Jeabulayat in respect of the said land in favour of 
the plaintiffs (his landlords), agreeing that on 
tho expiry of the term fixed in the kabulayat be 
should have no claim to retain possession of the 
cultivatory holding, but that he should give it 
up. Plaintiffs sued for ejectment of the defend- 
ant on the basis of the* agreement, and obtained 
a decree from the lower Appellate Court. On 
second appeal by the defendant : Held that inas- 
muoh as the plaintiffs sought to enforce the 
covenant contained in the kabulayat in such a 
manner as to extinguish the rights of occupancy 
found upon the facts of the case to have been 
acquired by the defendant in the land in suit, 
such suit must fail, as opposed to the policy of 
the law as shown in the provisions of s. 9 of tho 
Rent Act (Act XII of 1881). 8ach a tenant may 
be ousted from his holding by enforoement of 
the remedies given in that behalf in s. 95 (d) and 
(/), but not in the manner sought by the plain- 
tiff in this action. KAURI Thakubai v, Ganga 
Narain Lal. 

( 1 . L. RIO AIL 615 

16.— Alptdeace Act 7^1872, s. 116 — Estoppel^ 
Kumaki iand—TJnassessed waste reclain^ by 
plaintiff^Patta granted to defendantJ] The 
plaintiff, who was the holder of a warg in Canara 
demised adjacent waste land to one who brought 
it into cultivation and remained in oooupaUon 
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{a) QumnAhLY-^oncluded, 
for two years. The land was not assessed to 
revenue in the name of either of these persons. 
At the end of two years the tenant let into occu- 
pation a sub-tenant, who subsequently assigned 
his right to the defendant, the holder of a neigh- 
bouring toarg^ The defendant obtained a patta 
for the land from the Revenue authorities. In a 
suit by plaintiff to eject the defendant .* Jli’ld 
(1) th\t the defendant was not estopped from 
setting up a title adverse to the plaintiff and 
that his possession became adverse when the 
patta was granted to him ; (2) that the plaintiff 
was not entitled to eject the defendant. SUDBAE- 
AYA «. KEISHNAPPA. 

[I. L. R. 12 Mad. 422 

(h) Notice to Quit. 

to quithy one. eo-nioner--^ 
Notice to quit before expiry of term of lea»eS^dtin 
qjeotmeiit by one co-oroner— Parties, "] K and P 
were co-owners of certain property in Bombay, and 
by a writing, dated January 1883, they granted a 
lease of the whole of the said property to the 
defendant for a term of three years from the Ist 
March 18S.S, to the 28th February 188(5, at a 
monthly rent of Its. 705. Subsequently to the 
granting of the said lease, on the Ist Septem- 
ber 1883, P conveyed her equal and undivided 
moiety of the said property to the plaintiff. On 
the 30th January 1880,— a month before the 
expiration of the lease— the plaintiff gave the 
defendant notice to determine the tenancy, and 
required him to quit on the 1st March then next. 
The defendant refused, and the plaintiff brought 
this suit for possession and for occupation rent 
from the Ist March 1886. The defendant pleaded 
that the notice to quit being given by one of the 
co-owners only, was invalid, and, further, that 
the plaintiff was not entitled to sue alone : Held 
that the notice was a valid notice, and that the 
suit was maintainable by the plaintiff alone. 
The second clause of the lease was as follows 
“If you mean me to vacate at the completion of 
the term, you must give one month's notice. In 
accordance therewith I will vacate and give up 
|) 08 se 8 sion to you:” Held, that the notice to quit 
was not invalid under the above clause of the 
lease, although given before, instead of after, 
the expiry of the term. Bbrahim Fir Mahomed 
tJ, Cdrsbtji Soeabji Db Vitrb. 

(I. L. R. 11 Bom. 644 

iS.^JDenial of title-^Suit fer possemon by pier- 
chaser at sale in execution of fecree.'] In a suit 
by the plaintiff, a purchaser at a sale in execu- 
tion of a decree who had obtained posi^Bion 
throngh the Court, and been subsequently ejected, 
to recover the lands he puroha8€d, it appeared 
that B and & two of the defendants bad mort- 
gaged the lands in 1867 to OB, the third 
d^endant, and in 1870 QB had obtained against 
h fiy nicNrtgagois B and O a decree on his mort- 


LANDLORD AND TNNANT-coitftaW. 

(10) mEOmmr^ontinued. 

(5) Notice to Quit— ccafiWd. 

gage in execution of which the lands nere 
sold and purchased by the plaintiff in 1872. The 
plaintiff alleged that after he got possession in 
1872 he had leased the property to B and 0, They 
denied the letting by the plaintiff, and alleged 
that they were tenants of Oil. The plain- 
tiff failed to prove that B and 0 were his 
tenants : Held^ that the plaintiff was entitled to 
recover : Held, that as Jl and O claimed only to 
be tenants of OB, they could not retain pos- 
session of the land, merely because the plaintiff 
had failed to prove that he had let the land to 
them. They denied the plaintiff's title, and wero 
not, therefore, entitled to any notice to quit. 
Agarchand Gumanchand V, Rakuma Han- 

MAMT. 

[1. L. R 12 Bom, 678 

19, -^Notice of (jeetment--l)et4Tminatifln of 
tenancy — Act XII of 1881, ss. ,S6, ,39, (u). 49— 
Suit for (yeetmmt and mesne projiis — Payment by 
wrong^doer in possession not to be deducted from 
such proJits.’] 8. 89 (/f) and s. 40 of the N.-W. P. 
Rent Act (Xll of 1881) imply that if a land- 
holder has failed to give his tenant the written 
notice of ejectment required by s. .36, the tenancy 
is not to bo treated in law as having ceased on 
determination of the term provided, but is to be 
treated os still subsisting. Where upon the ex- 
piry of the term of a lease, but without the 
written notice of ejectment required by s. 36 of 
the Act having been given by the lessor, posses- 
sion was taken and rents collected by persona 
claiming under a subsequent lease: Hold that tho 
tenancy of tho first lessees did not cease upon the 
determination of the term of their lease ; and that 
the second lessees were wrong-doers in usurp- 
ing possession and collecting rents and profits, 
and were liable in a suit for damages by way of 
mesne profits after deduction of a sum paid by 
them for Government revenue, but without de- 
duction of what they bad paid the lessor or of 
the expenses they had incurred in collecting the 
rents. Buitab Dei v, Ajudhia Peasad. 

[I, L. R. 10 AU. 13 

20, ^Necessity of Twtioc--'^ Permanent Umancy 
pleaded,1 Suit to eject defendants from certain 
land held by them from jiho plaintiff under a 
ohalgeni (yearly) demise of 1869. The defendaato 
pleaded that they were kattugudi (permanent) 
tenants of the land in question ; they had set up 
their title as kattugudi tenants previous to tho 
ckalgeni demise, but it did not appear that they 
had re-asserted it np to date of suit : Held, that 
the issue whether the plaintiff bad given a notice 
to quit, reasonable and in accordance with local 
usage, should be tried. liaha v. Vishranath Joshi 
(I. Ii. B. 8 Bom. 228), considered. 8ubba c. 
Nagappa. 


[1. L,ai2Kad,35d 



< 531 ) 


DIGEST OF CASES. 


LAKDU>RD ARD TENANT- 

(10) BJBOTMENT--c0»02lM^df{. 

(6) Notiob to (^xsvt^^nchtded, 
f 2l^^Serrzfl<f qf iMiioe to quit by regiHered letter^, 
Sttfioimey of!\ Where a notice to qnit wan sent 
by a regrittored letter, the poetingr of which wa» 
provedf and which was produced in Gonrt in the 
cover in which it was despatched, that cover con- 
taining^ the notice with an endorsement upon it 
pnrpo^ngf to be by an officer of the post office 
stating the refusal of the addressee to receive the 
fetter : Iloldt that this was sufficient service of 
notice. Looif Ali Mmh v. Pearoe. Mohun Roy^ 
16 W. R, 223, and PapilUm v. Brunton^ 6 H. & N. 
B18. referred to. Jogbndro Chundbr Ghosb «?. 
Dwabka Nath Karmokab. 

[I L. R. 16 Oalo. 681 

(11) COMPENSATION FOR IMPROVEMENTS, 
&c., ON LAND. 

22, '---Trnidu law — Wells dug with consent of 
landlord^ Where tenants from year to year, with 
permission of the landlord, sank wells in the land 
demised : JleXd^ that they were not entitled 
under Hindu law to any compensation therefor 
from the landlord after the determination of the 
tenancy. VflNKATAVARAaAPPA u. Thirumalai. 

(1. L.B.10 Mad. 112 

23. — kanam-^Gh-anye in character of 
land’-PasslTG acquwseetwo of landlord — Estop* 
pel^CiWipcnsation for improrements by tenant.’] 
Land was demised on hamitn for wet cultivation. 
The domisee changed the character of the holding, 
by making various improvements, which were held 
to be inconsistent with the purpose for which the 
land was demised. On a finding that the land- 
lord had stood by while the character of the hold- 
ing was being changed and had thereby caused a 
belief that the change had his approval : Iteld, 
on second appe^, that the demisee was entitled to 
oompensatiuu for his improvements on redemption 
of the kanam. Ramsden v. Dyson (L. R. 1 H. L. 
129), followed. Kunhammbd r. Narayanan 
Mussad. 

[I. L. R. 12 Mad. 820 

See mvi Varmah r. Mathbsbbn. 

(I. L. It 12 Mad. 323 note 

where, however. oom|>enBation was refused for 
some of the improvements, the landlord not having 
by his conduct acquiesced in their beiug made, but 
though compensation was not allowed the tenant 
was allowed to remove them. 

LEASE. CoU 

L Construction 632 

See Stamp Act, 1879, ecu. i, art. 5 , 

L. R. 13 Bom. 87 


LEASE—^ontinued, 

(1) CONSTRXTOnON. 

l.^Kahulayat^ Construction qf --Stipulations at 
to rent of new ehur-^Hawaladari tmwre-^Mea^ 
surement and assessment of chm land<^Landlord 
and tenant ’^Bengal Act VIII qf s. 14.] A 
kahulayat, executed by the tenant of land held in 
hareala tenure, provided that on an adjoining chnr 
becoming fit for cultivation the whole loud, old 
and new, held by the tenant should be measured, 
and, the old having been deducted from the total, 
rent should be paid for the exoes aland at a specified 
rate up to five drones, and for any more at the 
prevailing pergunnah rates. It provided also that 
either (^) rent should be realized according to law 
with interest thereon ; or that (f) at the close of 
the year, the owner should, by a notice served on 
the hawaladar, require him to take a settlement 
of the excess land, and within fifteen days to file 
a kahulayat ; or (o) the excess land might be set- 
tled with others. Such a ehur having been 
formed, the zemindar meosared without notice to, 
and in the absence of, the hawaladar^ He then 
served a notice on the latter requiring him to exe- 
cute a kahulayat within fifteen days for payment 
of a fixed rent upon the excess land as found by 
the measurement, or to yield up possession. Dis- 
regard of this led to a suit in which the zemindar 
claimed either khas possession or rent on measure- 
ment by order of Court ; Ileld^ that neither the 
kalmlayat nor the terms of s. 14 of Bengal Act 
VIII of 1869 precluded a suit for assessment of 
the rent upon measurement ; nor did the absence 
of authentio measurement as prescribed by the 
kahulayat have that effect, or affect the measure- 
ment by the amiu ; but that, until both the mea- 
surement and the assessment of the rent had taken 
place (which might be either in the manner pre- 
scribed or by judicial determination), the zemindar 
could not put the hawaladae to hi« choice between 
{h) executing a hihulayat for the rent, and (r) 
yielding up possession. Ramkumab Ghosb r. 
Kalikumab Tagore. 

[I.L.ai4 Oalo. 99 
[L. R. 13 I. A. lia 

oi of pattn as to duration — Use 
of the word ** molun'ari.''] A yluitwali estate 
having boon sold for arrears of revenue, the pur- 
chaser brought suits to set aside under-tenures, 
and in so doing sued a tenant, who alleged himself 
to be a ghatwal. The latter compromised the suit, 
receiving a inokurari patta not containing any 
words importing an hereditary interest : PLeld^ 
that the above circumstances were no ground for 
declining to give effect to the patta as it stood, 
the word “ mokurari ” not importing inheritance* 
Parmeswar Pertab Sinqh r , Padmanand 
Singh. 

ri. L. R. 15 Oalo. 342 

3. — Right of oecupaney— Permanent' eultirator^ 
Paraoudi,] The defendants' onoestom or prede- 
cessors in title were the cultivating tenants of the 
lands of a cerUin temple from a date not later than. 
1627, in which year th4y were so described in the 
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(1) CONSTEXTCTION— 

paimaith aoconntB. In 1880 they execated a 
ftiuehalka to the Collector, who then managed the 
temple, whereby they agreed among other things 
to pay certain dues. They were described in the 
ftmclmlka as paraendU. In 1857, the plaintiff’s 
predecessors took over the management of the 
temple from, and execated a muchulka to, the 
Collector, whereby he agreed, among other things, 
not to eject the raiyats as long os they paid kht. 
In 1882 the dues (which were payable separately), 
having fallen into arrear, the manager of the 
temple sued to eject the defendants : fhid^ that 
there was nothing to show that the defendants 
were more than tenants from year to year. Chov^ 
kallnga Pillai v. Vyth-ealinga Ptuulara Stmimdy, 

6 Mad. 164, and KrUhmmmi v. Varadamja^ 

1. L. R. 6 M^. 345. discussed and distinguished. 
Tuiagaraja V, Giyana Sambandha Pandaba 

BANNaBHI. 

LI. L.R. 11 Mad. 77 

^,^'Madras Hint Recovery Act, x. V n certain- 
ty a» to amov/it of rent.} An agreement in a 
patta to pay whatever rent the landlord may im- 
pose for any land not assessed, which the tenant 
may take up is bad for uncertainty. Ramasami 
o.,Bajaoopala. 

(I. L. R. 11 Mad. 200 

6 . — Leaxe containing words of inheritance not 
inalienahhi — Khoti Act {Bam.) 1 of 1880, s, 9. 
The khots of the village of A in 1864 leased 
certain land to if by a lease which declared that 
** you {B) are to enjoy, you and your sons, grand- 
sons, from generation to generation.” The rent 
fixed by the lease was eleven maunds and six and 
a-half pailis of hhat per year, B having died, 
his widow in 1878 transferred the lease to the 
plaintiff, who entered into possession and offered 
to pay to the defendants, who were khots of the 
village and the successors of the grantors of the 
lease in 1864, the annual rent fixed by the lease. 
The defendant refused to accept it and contend- 
ed that the plaintiff was liable to pay the rent 
paid by other occupying tenants in the village. 
The pl^ntiff thereupon sued to have it declared 
that he was entitled under the lease to hold the 
lands permanently at the rent thereby fixed : 
Hold by the High Court, that he was entitled to 
the declaration. The lease was one to hold in 
perpetuity at the fixed rent, but there were no 
words miUdng the lease inalienable. There was 
no evidence of any custom of the village, nor any 
thing in the Khoti Act I (Bombay) of 1880, which 
could be construed as a declaration of the exist- 
ix^g custom of kiioti villages when the Act was pass- 
ed. ViNATAK MoBBSHVAR V. BaBA SHaBUBIN. 

[I. L. R. 13 Bom. 373 

IiEGAOY. 

, Lapse of 

See Bugoessiob Act, a. 96. 

(L L. B. 16 Oalo. 649 


USGtiLQY— -concluded. 

, To Person appointed Exeontor. 

Sec Suoobssion Aot,s. 128, 

[I. L. R. 16 Oalo. 83 

LEGAL PRACTITIONERS ACT (XVIII 
OP 1879) 

See Plbabbr— Privileges of Pleabkrs. 

[1. L. R. 15 Oalo. 638 

— ,88 4s Irregularity in procedure in 

dumu,nng a mukhtear,] A charge of unprofes- 
sional conduct brought against a practitioner, hold- 
ing a certificate under Act XVIII of 1879, having 
been found to be established by a Subordinate 
Court, which also considered that he, in conse- 
quence, should bo dismisHod, and the same having 
^on reported, in conformity withs. 14 of that Act, 
to the principal Court in the province, such 
dismissal was ordered : Held, that the practi- 
tioner could not be dismissed or suspended 
under that section without his having been al- 
lowed, under s. 40, an opportunity of defending 
himself before that Court. It is within the 
duties of a Court, informed of the misconduct 
of one of the practitioners before it, to take stops 
to have the matter adjudicated npon. In the 
matter of Sodthkkal Krishna Rao. 

(L L. a 16 Oalo. 152 
[L. R. 14 I. A. 164 

,8. 32, -^Outsider practising as mukhtear, 

his liahllity to punishment — MukhtoarSy their fuTW^ 
thns— Civil Prooedure Code, s 37.] Act XVIII of 
1879 is an amending as well as a consolidating 
Act, and one of the respects in which it amended 
the old law was the conferring upon the High 
Court power ** to make rules declaring what shall 
be deemed to be the functions, powers and duties 
of the mukbtears practising in the Subordinate 
Courts. When a person other than a duly certi- 
ficated and enrolled mnkhtear constantly,, and 
8is a means of livelihood, performs any of the 
functions or powers which the rule fram^ by the 
High Court in accordance with the provisions of 
the Legal Practitioners’ Act says are the fnnotiou 
and powers of a mnkhtear, he practises as a 
mukhtear, and is liable to a penalty under s. 32 
of the Act. The words ** any person ” in s. 32 
embrace pure outsiders as well as duly qualified 
and enrolled mukbtears who have failed to take 
out their certificates. O N, though not a cer- 
tificated mnkhtear, was in the habit of appoint- 
ing and instructing pleaders in the Civil Courts 
on account of certain persons who paid him a re- 
gular monthly salary for so doing. In a proceed- 
ing against him nnder the Legal Praedtioners^ Act, 
JV made this statement : **Ir6oMvd a letter 
from the mof nssil from a person and act for him, 
he sending the vakaXatnama with his letter. I 
receive monthly wages from each of the peieoBS 
who employ me. Each of the employers I have 
mentioned belongs to a distinot femiiy and Uvea 
in a separate village:*’ Held that G K was 
neither a private servant nor aieoogniaed agent 
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LEGAL PRAOTITIONBRS AOT (XVIII 
OF 1879), a. 

of auy of hifl employers wUhin the meaning of 
H. 37 of the Civil Procedure Code, and was liable 
to a (>enalty under s. 82 of the Legal Praotitionern 
Act for having practised as a mukhtoar : 
also that, having regard to the Court in which 
G practised, the words in s. 32 tea fine not 
exceeding ten times the amount of the stamp 
required by this Act for a oertiilcato authorising 
him BO to practise in snob Court/* wore equiva- 
lent to the words **tu a duo not exoeeding 
lls. 260/’ In THE MATTRR OK THE PETITION OF 
OiuHAa Narain. Tussuduq IIuhain o. QiaiiAR 
Nabain. 

[I. L, R.140alo. 656 

a. 40. 

Seti B. 14. 

[I L. R. 16 Calo. 162 

LEGISLATURE. POWER OF. 

Sea lIiOH Court, Jurisdiction op — . 
Hiau Court, N.-W. P. 

[I. L. R. 11 AIL 400 

LETTERS OF ADMINISTRATION. 

iSfr/fl Practice — Oiviii Cases — Letters 
OP Administration. 

(I. L. R. 16 Oalo. 776 

n-^Dtfaotivd eitatioH’^llevooatum of IvU 
ter* of adiHUhtratlim^Aet V of 1881, »*, 10 
and 60 ] 8^ a Parsi, died, leaving a will, whereby 

he directed that afUtr his death his estate should 
he managed by his widow «/*, and after her death by 
his sister-in-law //, and after H'» death by the 
appellant, his adopted son 11 iV. On jr« death 
the testator’s brother D applied for letters of ad- 
ministration, and issued a oitatiou to the appel- 
lant /f AT, JI entered a caveat . No further pro- 
oeedinga were taken, and the matter remained 
pending. On //'< death, D applied for a fresh 
citation to the appellant // jV, but the District 
Judge held it to be unueoessary. and docUnod to 
isane it. Letters of administration were then 
granted to jD. The appellant U y 8nl>sequoutly 
applied for probate of the testator’s will. The 
respondents filed eaceatt^ alleging that the will 
was void, on the ground of certain bequests con- 
tained in it. They further contended that as the 
appellant had been cited to appear when applica- 
tion was made by D for letters of administration, 
he oonld not now apply to have the letters of admin- 
istration oanccllod : Jlold^ that the letters of 
administration granted to D should be revoke*!, 
and that probate shonld bo granted to tho appel- 
lant. The only citation which had been issued to 
the appellant was in 1882, when J) commenced 
hts proeeedingi to obtain letterBot adminlstra- 
tiott. At that time /f, who was the execu- 
trix named in the will (the appellant // AT being 
only named aa executor on her death), was etiil 
alivoy and the oitaUoa did not, tborafove, call on 


LETTERS OF ADMINISTRATION- ccncLf. 
him to accept or renounce executorship. On H** 
death, however, whioh took place before the ac- 
tual grant of administratiou was made to 2), such 
a citation was necessary, uuder s. 16 of Act 
V of 1881, before the grant oonld be legally made. 
In default of such a oitatiou the proceedings 
were defective in substance — a circumstance 
which coustitnted gtx^ cause for the revocation 
of the letters of administration, under s. 60 of 
Act V of 1881. Hormusji Navroji v, Bai 
Duanbaui. 

[I. L. R. 12 Bom. 164 

LETTERS PATENT, HIGH COURT, ol. 12. 

See IIioH Court, Jurisdiction op — 
Hiqu Court, Bombay— Civil. 

[I. L. R. 13 Bom. 302 

See Jurisdiction— Causes of Jubib- 

DICTION— CARRYINO ON BUSINESS 
OR WORKINQ FOR GaIN. 

[I. L. R. 14 Oalo. 266 

[I. L. R. 12 Bom. 507 

S(‘e Cases under J urisdioti on— Causes 
OF Jurisdiction— Cause op Ac- 
tion. 

See Pa RSIS. 

[I. L. R. 13 Bom. 302 

Sec pRAcricE— C ivil Cases— Leave to 
Sue or Defend. 

[I. L. R. 13 Bom. 404 

See Statute, Construction of. 

[I. L. R. 12 Bom. 607 

, ol. 16. — Appea l — ** Jndffoient ” — Order 
grant itnj reoiewofjadutfU'tU — Ciril Procedure Code, 
1882, jf. 629.] A second appeal was decided on tho 
1st June 1888 in favour of the respondents by two 
Judges of the High Court. On the 24th July 1888, 
ail application for review was filed with the 
Registrar. Various reasons prevented the two 
Judges from sitting together until the month of 
March 1 889. On the 6th March, the matter came 
up before them, when a rule was issued, calling 
upon the rospoudents to show cause why a review 
should not be granted, and made retnmable on 
tho 28th March 1889. On that day one of the 
Judges had left India on furlough, and the rule 
was taken up, hoard aud made absolute by tho 
other of the two Judges sitting atone ; that 
the order was not a judgment within the mean- 
ntng of cl. 15 of the Letters Patent; and that no 
appeal would lie therefrom, the order being final 
under s. 629 of the Code of Civil Procedure. 
Pombag-Periia Steam Navigation CampoMg v. Tktf 
^uari (I. L. R. 12 Bom. 171) and Aekaga v. JRat* 

’ (I. L. B. 9 Mad. 263), approved. Aubuoy 
Momunt v, Bmamant Lqohun Mouunt. 

LLL.EUiaCMo.788 
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LETTERS PATENT, HIGH COURT, ol. 26. 

See If EBCHAXfT Shippiko Act, 8. i?67. 

(1. L« R. 16 Oalo 238 

LETTERS PATENT.HIGHOOURT,N.W.P. 

ol 2. 

See High Court, Constitution op — 
High Court, N. W.P. 

[I. L. R. 0 All. 626 

, cl8. 7 and 8. 

See Advocatb. 

II.L.R 9 All. 617 

, ol. 10. 

See Court Fees Act, 1870, pch. i. cl. 6. 

[I. L. R. 11 All. 176 

See Review— Ground for Review. 

[I. L. K. 11 All. 176 

See Rules of High Court, N.-W, P. 

(I. L. R. 0 All. 115 

1, — cl. Wfference of opinion in Dirhhn 

Jiteneh — *• J'udtjment,''''] Where the Judgeci of a 
Division Bench bearinf? an appeal differed in 
opinion, one of them holdinj? that the appeal shonld 
be dismissed as barred by limitation, and the other 
that Huffleient cause for an extension of time hod 
been shown, and that the appeal should be deter* 
mined on the merits ; livid that the *• judgrmeut ” 
of the latter Judge came within the meaning of 
that term, as used in s. 10 of the Letters Patent, 
and that, as the result of the difference of opinion 
was Uiat the appeal to the Division Bench stood 
dismissed, an appeal under s. 10 was not premature. 
HUSAINI BEGAM V, COLLECTOR OF MOZAFFAR- 
NAGAB. 

[1.L.B.9A11.655 

2. — cl, 10.— Appeal from tingle Jvdffc--’** 3%dg- 
ment"—lnterlocntoTyi order — Order rtfutifig haw 
to appeal in forma panpvrit — CirU Proeedure 
('ode, tt. 588, 591, 632. j] Under ss. 588 and 591 
read with s. 632 of the Civil Procedure Code, no 
appeal lies, under s. 10 of the Letters Patent for 
the High Court for the North-Western Provinces, 
from an order of a single Judge refusing on appli- 
cation for leave to appeal in formd pauperie. 
Aehaya v. Patnarelu, 1. L. R. 9 Mad. 253, and m 
nt Rt^agopal, I. L. R. 9 Mad. 447, followed, //ter* 
rith Ckunder Chowdhry v. Kali Sunderi Debt, 
I. L. R. 9 Calc. 482, dUtinguiabed. Banno Bibi v, 
Mbhdi Husain. 

(L L. R. 11 AU. 375 

■ , ol. HU.— Praetiee— ‘Difference of opinion 

on Dirieion Bench regarding preliminary objection 
at to limitation — Oiril Procedure Code, t, 576.] 
B. 27 of the Letters Patent for the High Court of 
the N.-W. Provinces has been superseded in those 
onl/ to which s. 575 of Uie Civil Procedure 


LETTERS PATENT, HIGH COURT Jf.WJP. 

cl, HU— concluded. 

Code properly and without straining language 
applies. There are many cases to which s. 676, 
even with the aid of s. 647, docs not apply ; and 
to these s. 27 of tbo Letters Patent issUll applic- 
able. One of the cases to which s. 575 of the 
Code does not apply is whore a preliminary objec- 
tion being taken to the hearing of a first apiieal 
before the High Conrt on do ground that the 
appeal is time-barred, the Judges of the Division 
Bench differ in opinion as to whetlier the appel- 
lant has shown sufficient oanse, within the mean- 
ing of s. 6 of the Limitation Act iXV of 1877), 
for not presenting the appeal within the prescrib- 
ed period. The decision of such a preliminary 
objeotion is not a ** hoaring*' of the appeal, but 
precedes the hearing, or determines that there is 
no appeal which the Conrt can hear or decide. 
Where such a preliminary objeotion is alloworl, 
it cannot be said that the Court which, by reason 
of the Limitation Act, has no jurisdiction to hoar 
the appeal, should nevertheless affirm " the 
decree of the Conrt below. In the cose of moh 
a preliminary objeotion and such a difforenoe of 
opinion (the Bench being equally divided), the 
opinion of the senior Judge should, under s. 27 of 
the Letters Patent, prevail. Apjmgi Jihirrarr, 
Shivlal Khvhehand. J. L, R. .H Bom. 204, and 
(iridhariji Maharaj Tikait v. Pnrntkolnm, (iottamif 
I. L. R. 10 Calc. 814, distiiiguishml. Hukaini 
Beoam r. Collector of Mozaffarnaoar. 

(I. L.R. 11 All. 170 

LIBEL. 

S(^e Privileged Communication. 

% L. R. 12 Mad. 374 

LIBERTY TO APPLY. 

See Decbkk-— Alteration or Amend* 
MENT of Decree. 

fl. L. R. 15 Calo. 211 

See Specific Perpoemanck-*-Qknebal 
Cases. 

[1. L. K. 15 Oalo. 211 

LICENSE, BREACH OF CONDITIONS OR 
See Contract Act, «. 23— Illegal 
Contracts— Gen krallv. 

(1. L. H. 10 AU. 577 

LICENSE TO QUARRY. 

See Contract— Construction of Ooh- 
TRAOTS. 

fl. L.R.13Boai. 630 

LICENSE TO USE LAND OF ANOTHER, 
REYOCATION OR 
See User, Eight of 

II.L,H- 16 Calo. 640 



( rm ) 


DIGEST OF CASES. 


( 540 ) 


LICENSES. 

See Patent. 

[L L. R. 16 Oalo 244 

LIEN. 

See VSNDOE AND P(TBOHA8BB>-LiEN. 

1. — Mortgage -^CovcTiant that mortgagee he 
entitled to enter-- Entry ^ Right of —Mortgage- 
deed in Euglieh form.'] H executed a luort^rage- 
deed in the Eofrlish form in favour of the L Bank, 
containing amongAt other covenants one provid- 
ing that, upon default, the mortgagee would be 
entitled to enter into poHM^fwioii of the mortgaged 
properties. R died, leaving a widow, a daughter, 
and a sistor S, his heirs. According to Maho- 
medan law S was entitled to a six-annas share 
of the mortgaged properties. On the 0th of 
May 1872, after the mortgage-money became 
duo, the Jj Bank brought a suit, and on the 1.^th 
of July 1872, obtained a decree by consent. The 
existence or right of S to a share in the properties 
was not known to the Bank, and she was not made 
a party to Uiat suit. The Bank, in execution 
of their decree, caused the mortgaged properties 
to bo sold, and themselves purchased some of 
them. The sale-proceeds did not satisfy the entire 
claim. On the Istof December 1875, 6' sold her 
share of six annas in the properties to JL In a 
suit by Jl against the purchaser of two of the 
mortgaged properties at the aforesaid salo it was 
held that the share of S iu the estate of R did not 
pass to the purchasers, though the Bauk purport- 
ed to have brought the whole sixteen annas in 
the properties to sale. // then brought this suit 
for the recovery of possession of the six-annos 
share of the uroporties purchased at the sale by the 
Bank themseivos, and which were now in their 
<|KNisesHion : Ifrhl that the share of S not having 
been sold, the lien ini(>oBod upon it by the mort- 
gage-deed remained intact and continued in the 
hands of the Bauk. Ifeld^ also, that, utulor the 
covenant in the mortgage-dml aliovo referred to. 
the Bank wore entitled to remain in possesaion 
as mortgagees until the pro|K>rtiou of the debt, 
which might legitimately be imposed ut>on the 
six annas share of the propt^rties in their hands, 
was paid. Lutohmiput Sinuu Bajiadi'R v. 
Land MoKTaAosi Bank of India. 

[I. L. R. 14 Oalo. 464 

2, — Joint StoeA Ctmjtany St erefarh-M and 

trraeurerit^' — Admneee and dinhorerment* to, and 
m heha^ of the Company— Lien on t ompany^e 
proiH'^rty— Contract Act IX of s*. 171. 

217, 22)!.—Rrineipal and Agent,] Meeete. A* L. ,lf* 
t o, were the secretaries and treasurers of the 
R S M Company, which went into liquidation. 
Mmrt, E. X, ^ Co., claimed to be creditors of the 
company tor Bs. 1,12,000 in respect of advanot^ 
made to, and expenses inonrr<^ and disburse- 
meiits made on beiudf of, the company from time 
to time and in theoondnotof its business. Rupec^s 
one lakh of this amount was in respect of 
sums lent to the company and guaranteed by the 
claimants. The remainder consisted of money 


LIEN —eonelnded, 

expended in the working of the oompany^s busi- 
ness. Mtfigri. E. X. Af Co, claimed to be in pos- 
session generally of all the property of the com- 
pany, and to be entitled to a lien on snoh property 
in respect of the above claim of Bs. 1,12,000. 
Other creditors disputed the possession and the 
right to the lien claimed : Held, that, even 
assuming Menere. E. L, A' C)*'* to be in possession 
of the property of the company as alleged, they 
had not the lien that they claimed. A lien is 
either general or particular. The claimants had 
not a general lien, becanse they were neither 
bankers, factors, wharfingers, attorneys, or 
policy-brokers,'' to whom a general lien is limit- 
ed by 8. 171 of the Contract Act. Nor had 
they any particular lien : not under s. 217 
of the Contract Act, becanse that section was 
inapplicable, having to do only with a lien on 
a snm of money of the principal in the hands 
of the agent : nor under s. 221 of the Contract 
Act, because the sums advanced and expended 
were not, as required by that seotiou, ** dis- 
bursements and services in respect of ” the pro- 
perty on which the lien was claimed, but were 
loons made on behalf of the company generally 
and for the purposes of the whole concern. In 
RR Bombay Saw Mills Company ; Ewart 
Latham a Co.’s Claim. 

[1. L. K. 13 Bom. 314 

LIGHT AND AIR. 

See Injunction— Special Cases— Ob- 
struction TO Rights of Property. 

[I. L.R. 16 Oalo. 252 
[I. L. R. 13 Bom. 262, 674 

Sec Cases under Prescription— Base- 
ments— Light AND Air. 

LIMITATION. 

See Bengal Tenancy Act, sch. iii, 

ART. 3. 

[I. L. R. 16 Oalo. 317 

[I. L. R. 16 Oalo. 741 

St'v Dekkan Agriculturbts Relief 
Act, 8. 32. 

[1. L. R. 13 Bom. 424 

Set' Estoppel- EbtoppelbtDebds AND 
OTHER Documents, 

[1. L. R. 10 Mad. 272 

See Earn AM. 

[1. L. R. 10 Mad. 292 

See Majority Act, b. 3. 

[1. L. R, 13 Bom 286 

See Mortgage — Redemption — Mods 
of Redemption and Liabiuty 
to Foreclosubb. 

[I. L. R. 13 Bom. 667 
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LIMITATION-~^/»Jw/ikZrrf. 

See Casks under Onus Probandi — 
Limitation and Adverse Pos- 
session. 

See Partition— Kisoellanbous Cases. 

(I. L. R. 16 Calo. 117 
See Res Judicata— Adjudications. 

[I. L. U. 10 Mad. 272 

See Res Judicata— Competent Court 
— Ukvekue Courts. 

[I. L. R, 10 Mad. 347 

Sec Service of Summons. 

(I. L. R. 13 Bom. 600 
See Set-off— Cross Decrees. 

LI. L. R. 10 All. 188 

LIMITATION AOT (XIV of 1869), a. 1, ol. 13. 
Si^e Cases under Limitation Act, 1877, 
ART. 127. 

— , 8. 1, ol. 16. 

See Limitation Act, 1877, art. 120. 

[I. L R. 11 Mad. 207 

LIMITATION AOT (XV OF 1877). 

,s, 3. 

See Art. 114- Adverse Possession. 

[I. L. R 13 Bom. 100 

— , a. 4.—“ Appeal preiiented Proce- 
dure Code {Act XJV of 1882), a. 541 — h'reeutia/i 
of decree, 1 The words ‘‘ appeal presented ” in tho 
Limitation Act. 1877. mean an appeal prcaento l in 
the manner pre8cribe<l in s. 54 1 of Uic Code of ('ivil 
Procedure. The words ** where there ha* been an 
appeMP in art. 1711, cl. 2. of sch ii, of the Limit- 
ation Act, 1877, mean where a meiuorandiim of 
appeal has boon presented in Court. In execution 
of a decree af^aiust which an appeal has been 
presented but rejected on the ground that it was 
after time, limitation begius to run from the date 
of the final decree or order of the Appellate Court. 
Akshoy Kumar Kundz t , Chunder Mohun 
Chathati. 

[1. L. K. 16 Oalo. 260 

, B. 6. 

See Civil Procedure Code, 1882, s. 676. 

(I. L. R. 11 All. 170 

See Letters Patent, High Court, 
N. W. P., CL 27. 

(I. L. R. 11 AIL 176 

See Small Cause Court— Presidency 
Towns — Peactick and Proce- 

DU BB— RBBBARI NO. 

[L L* R. 12 Bom, 408 
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UMITATION AOT (XV OP 1877) «. 6. 

•—continued, 

1. — S. 6 ^-Madra^ Forc*t Aet {Uadrat Aet Vef 
1882), M, 14, 39 — Period of Limitatitm — Power to 
earenee delay. Delay in preferring an appeal under 
the Madras Forest Act beyond the period pro- 
scribed by B. 14 of that Act, may be oxous^ under 
s. 6 of the Limitation Act, 1877. Rbvkrknob 
under Madras Forest Act V of 1882. 

II. L. R. 10 Mad. 210 

2. — a. b.’^Avpeal^^Admietneii after time—^ 
“ SvfHcicnt caane^* — Pocerty — Purdah-na*hin.'\ 
On tho Mth February, 1884, the High Court dis- 
missed an application of tho 22ud March 188.H, 
hj a ^urdah-noithin lady, for leave to appeal in 
forma panperh from a decree, dated tho 16th 
September 1882, the application, after giving 
or^it for 86 days spent in obtaining the neoes* 
sary papers, being out of time by 73 days. On 
the lOih August 1884 an order was passed allow- 
ing on application which hod been made for 
review of the previous order to stand over, pend- 
ing the decision of a connected case. On the 
24th April 1885. the connected cnite having then 
been deoiile<l, the application for review was 
beard and dismissed. Nothing more was done 
by the api>el)aut until the 18tb June 1885, when, 
on her applicaticm, an order was passed by a 
single Judge allowing her, nnders. 6 of the Limita- 
tion Act (XV of 1 877 ) to file an appeal on full stamp 
paper, and she thereupon, having borrowed money 
on onerous conditions to defray tho u^easary 
institution fees, presented her appeal, which was 
admitted provisionally by a single Judge: Ifcld 
by Tyrrell, J. (Mahmood. J., dmcnting\ that 
the apiKjllant bad made out a sufficient ease for 
the exercise of tho Courtis discretion under s. 5 
of the Limitation Act and that the Court should 
procee<l to the trial of her ap{>eal. Held by Mak« 
MOOD, J., that tho ex-parte order of the 18th 
June 1885 was one which tho Civil Procedure 
(.k)do Dowhero allowed and was ultra rim, and 
that the Bench before which tho appeal came for 
hearing was competent to determine whether the 
order i^mittiug the appeal should stand or bo set 
aside. Puhey Sahai v. Ganenhi Lai. 1. L, il. 1 All, 
35, referred to. Held also by Mahmood, J. (Tvb- 
BELL, J., diMsentiny), that the circumstances were 
such as to require the Court to t^t aside tlie order 
arlmitting the appeal and tf> dismiss the appeal as 
barred by limitatiou. inasmuch ns it was presented 
more than two years beyond time, and neither the 
facts that the main reason why it was proseuted so 
late was that tho appellant was awaiting the reiuU 
of the connocteilcose. and that the appellant was a 
paui)er and a pardah-mnkin lady, nor the orders of 
the 16th August 1884, and the 18th June 1886, 
constituted ** sufficient cause'* for an extension 
of the limitation period within the meaning of 
s. 6 of the Limitation Act. Mo$h-uUah v. Ahmed- 
ullah. 1. L. R. 13 Calc. 78 ; and Maugu Lat v. 
Kandhui Lai. I. L. R. 8 All. 475, referred to; 
HusAiNi Beoum c. Collector of Muzafeae^ 

nag AH. 


(1 L.R,9A1LU 
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LIMITATION ACT (XV OP 1877), a 5- 

cifntinued, 

L appeal tindor the Letters Patent affirm- 
ing the Judgment of Mahmood, J.,that the poverty 
of the appellant, and the fact that she was a 
jpurdak-ttHKhin lady, did not constitute “ sufficient 
cause '' for an extension of the limitation period 
within the meaniug of s. r> of the Limitation Act, 
and that suoh extension ought not to be granted. 
M^fhafillah v, AhmrdulUih ^ l.L. R. 13 Calc. 78, 
and (hlllM V. Vf*»try of Vaddinffton, L. R. 6 
Q. B. D. 8«8. referred to. Husai'ni Bkoum v, 
OOLLBOTOR or MUKAFPARNAGAB. 

[1. L. R. 9 All. 655 

8.— a 5.-^“ iS»/Hofrnt oawtr for not 'prnenting 
w.ppoal within finw — AdmMon of appeal — 
rretion of Court,] In a suit for ejectment institnt* 
ed in the Revenue Court under s. 93 (/;) of the 
N. W. P. Rent Act (XII of 1881), the Court gave 
judgment doorooing the olaim on the lAth Sep- 
tember 1884. The value of the subject-matter 
exceeded Rs. 100. and an appeal consequently lay 
to the District Judge ; but there was nothing 
upon the face of the record to show that the decree 
was appealable. The period of limitation for the 
appeal expired on the 16th October, and the defend- 
ant, being under the impression that the decree 
was not appealable, applied to the Board of 
llevenue on the 8th January ISi'fS for revision of 
the first Court’s decree. The proceedings before 
the Board lasted until the 24th April, when the 
defendaut for the first time was informed that 
the value of the subject matter being over Rs. 
100, the decree was appealable, and that the 
appUcattou for revision had therefore been re- 
jected. On the 23rd May the defendant filed an 
appeal to the District Judge, who, under s 6 of the 
Idmltabion Act, admitted the appeal, and, revers- 
ing the first Court’s docision. dismiss^ the claim : 
//sLf, on appeal by the plaintiff, that under the 
olrcumstanoes, the High Court ought not to inter- 
fere with the disorotion exerois^ by the District 
Judge in admitting the appeal under s. 6 of the 
Limitation Act after the period of limitation pre- 
aoribed therefor. i%r Sdor. 0 J.— That under 
tbecireumstauces above stated, he would not him- 
self have held that the defendant had shown 
** tnilloiant cause,'’ within tho meaning of s. 6, 
for the admission of the appeal ; but that the 
Court ought not to interfere with the discretion 
of the Judge when he had applied his mind to the 
subject-matter before him, unless be bad clearly 
acted on insufficient grounds or improperly exor- 
cised his disorotiou. Fatima Bbqum v. Hansi. 

[1. L.SU9AU.244 

4 .— a 5 and a. Delays caatc— 

ZhdmetUm of time epent another litigation in 
reipoet of the iame*inbjeet matter — MittaMsoflam,] 
Mere ignorance of the law cannot be recognised 
m a swdeat reason for delay under s* 6 of 
the Umitatioii Act (XV of 1877). A obtained a 
deeree against as the heir and legal re^iresen- 
tative of his deceased uncle C* Thedecree directed 
that the amount adjudged should be recovered 


LIMITATION ACT (XV OF 1877), a. 6 

— continued t 

from (Ts eiieets in the hands of J?. In execution 
of this decree certain property was attached. B 
claimed this property as his own, and sought to 
remove the attachment, but the Court passed an 
order confirming the attachment on the 20th 
November 1880. In 1881 B filed a regular suit 
to set aside this order*. The suit was dismissed 
in 1886, as barred by s. 244 of the Civil Pro- 
cedure Code (Act XIV of 1882). Thereupon B 
filed an appeal from the order in exoutiou made 
on the 20th November 1880. This appeal was 
rejected as time-barred, under art. 162 of sch. 
ii of the Limitation Act XV of 1877 : Held that 
tho time spent in the actual proceedings in the 
suit to set aside the order in execution might be 
ded noted in computing the delay that occurred 
before the appeal was filed. But the plaintiff 
was not entitled to a deduction of the time that 
intervened between the date of the order appealed 
against and the date of filing the suit. Sitaram 
Paraji V. Nimba valad Harishbt. 

CLL^lLlSBom. 320 

5. — 8. 5 and S. 14. — Admi^mion of appeal beyond 
time — “ SojHcient came'^ — Appeal Jilod in wrong 
Cimrt — Bond Jide proceeding 9 .] Presentation of on 
appeal within the period of limitation proscribed 
therefor to a wrong Court in ignorance of the pro- 
vision of law, is not a suffioiont cause within the 
meaning of s. 6 of the Limitation Act for admit- 
ting the same appeal in the proper Court after the 
period of limitation prescribed therefor had ex- 
pired. To enable the Court to admit an appeal after 
the period of limitation prescribed therefor had 
expired, on the ground that the same hod in the 
first instance been preferred within the period 
of limitation provided therefor but to a wrong 
Court, the appellant must satisfy the Court that be 
made his appeal to the wrong Court bond fide, that 
is. under an honest though mistaken belief, formed 
with duo care and attention, that he was appeal- 
ing to the right Court Jag Lal e. Har Narair 
S lMG. 

LI. L.B. 10 AIL 524 

6. -8. 5 and s. X^,^ Appeal preferred to wrong 
(hurt through mutake of law^Exolu*ion of time.] 
S. 14 of the Limitation Act (XV of 1877) does not 
contemplate oases where questions of want of juris- 
diction arise from simple ignorance of the law the 
foots being fully apparent, but is limited to 
coses where from bond fide mistake of foot the 
suitor has been misled into litigating in a wrong 
Court The phrase other cause of a like nature*’ 
in the section is vague, and cannot be held to 
release a person from the obligation to know the 
law of the land. The decree in this suit was 
passed by the Subordinate Judge as the Court 
of First Instance on the Blst March 1886. Against 
the decree the plaintiffs preferred an appeal to 
the District Court on the let July 1886, and 
on the nth December 1886, the Distriot Court 
returned the memorandum of appeal filed in that 
Court to the plaintiff upon the ground that the sob- 

in dispute was above Ba. 6,000. The 
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UMXTATION ACT (XV OP 1877), 8. 5- 

continued, 

plaintiff then on the 20th December 1886t present- 
oA the memorandnm of appeal to the High Court, 
and it was admitted, subject to the consideration 
by the Bench determining the appeal of any 
question as to its admissibility, after the period 
of limitation prescribed for presentation of appeals 
to the High Conrt. Upon the hearing of the 
appeal, the respondent objected to the app^ being 
entertained, on the ground that it was pro 
sented beyond the period of limitation : held 
that no sufficient cause being shown tor the delay 
in the presentation of the appeal, the appeal 
must be dismissed. Baltoant Singv. Oumani 

1. L. R. 5 All. 591, explained. BamjiwanMal 
r. ChandMal. 

[I. L. R. 10 All. 687 

7*~“8. 6 and art. 160. — Appeal -'Jirricw — Kx- 
cIhHoh of timi taken vp with — Praetiee.] The 
mere presentation of an application for review 
where it is not shown that the grounds there- 
fore are reasonable and proper is not a sufficient 
reason for admitting an appeal after the period of 
limitation prescribed for such aupeal has passed. 
Ashanulla c. Collbotou of Dacca. 

[1.L.R.16 Oalo.242 

— — , 8. 0 . — Conetmetion if e. 6-^Period of 
Ibnitatiim,] The true construction of s. 6 of the 
Limitation Act, 1877, is that, save as to the pi^riod 
of limitatioa the other provisions of the Act are 
applicable to coses governed by special and local 
laws of limitation. Sbshama r. Sankara. 

[1. L. R. 12 Mad. 1 

,8.7. 

See Salrin Execution op Decree— Set- 

TING ASIDE SALE — IrREGULAKITV 
—General cases. 

ri L. R 9 All, 411 

8. 7 . — Joint '••holders — Minor, Right 

th execute whole decree rrhen remedy of major 
joint decree-holder is barred.] In execution of a 
decree for possession of certain lands and for 
mesne profits, dated the I5th August 1878, posses- 
sion having been obtained in August 1880, two 
daoree-holders, one of whom was a minor, applied 
on the 4th April 1882 for ascertainment of the 
atnonnt of sneh mesne profits. Upon that applica- 
tion the Amin was directed to ascertain the amount 
doe, bat after repeated reminders had been sent 
him, and no report being submitted, the execution 
ease was strnck off the file on the 9th October 1 882. 
The minor judgment-creditor having attained his 
majority on the 17th April 1885, an application was 
mode by both decree-holders for ezaention of the 
deoree by ascertainment of the amount of mesne 
profits, and for the recovery of the amount when so 
srtaioed. The judgment-debtors pleaded limfta- 
iloii : • Sold that under s. 7 ot the Limitation Act, 
the remedy of the minor decree-holder was not bar- 
tod^ the other decree-holdor could not give a valid 

W., D. 
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continued, 

di.^arKe without hii eonoomnee (.litMiiHlaM 
V. {fruk Chunder Shamuntt I. L. R. 4 Calo. 850, 
distinguished) and that, under s. 2.‘ll of the Code of 
Civil Procednre, he was entitled to execute the 
whole decree, as though the remedy of the major 
decree-holder was barred his right was not ex- 
tinguished. Anando Kibbobb Dabs BAKBHie. 
Anando Kibbobb Bose. 

(I, L. R. 14 0alo.50 

, 8 . 8 . 

See Art. 178. 

8. 10. 

See Art. 144— Aovbrbb Pobbbssiok. 

10 Mad. 375 

1. — 8. 10. ^ Auefifln-pvrohaser--‘ Assignee of true* 
tec.] An auction 'purchaser acquiring trust property 
for valuable oousidoraiion at a sale in execution of 
a decree is an assignee ot the trustee within the 
meaning of that term as used in s. 10 of the 
Limitation Act (XV of 1877), and consequently 
a suit against such a person by a plaintiff olaim- 
ing to entitled as trustee to possessiou of the 
trust property is governed by the ordinary rules 
of limitation and not excluded therefrom by the 
provisions of s. 10. CUINTAMONI MAUAPATRO V, 
Saeup Se. 

EUL.R. 16 0alo. 703 

2. — 8. 10,-- Suit against dharmakarta of temple 
to recover money misappropriated.’] Plaintiff, m 
dharviakarta ot a Hiudn temple, alleging that the 
defendant, a former dharmakarta^ who bad been 
removed from office, had, when in office, misap- 
propriated certain temple fnnds held by him, sn^ 
to recover a certain snm alleged to have been 
misappropriated : Held that the defendant was 
a person in whom the temple funds had become 
vested in trust for a specific purpose within the 
meaning of s. 10 of the Limitation Act, 1887, and 
that as the plaint disclosed a right to follow trust 
funds in his hands, the suit might bo treated as a 
suit for that purpose. Bbthu v. Subbahanya. 

[1. L. R. 11 Mad. 274 

3. — B. 10.— Trust— Position^ as regards the 
daughters, of tons managing estate ef deceased 
Mahomedan.] A soleh nama in 1 84 7 to which were 
parties the sons, daughters, and widow of a deceas- 
ed Mahomodan proprietor, tranaferred the ahares 
of two minor daughter! in their father's estate, 
having been executed by their mother, the widow, 
on their behalf. In a suit in 1882 to set aside the 
solehnama at the instance of the two daughters, 
the evidcDoe showed that the tons managed the 
property after their father's death, and at the 

0 the solehnama was executed : Held^ on the 
,|M^ion of limiution, that it was not to be in- 
ferred that the sons, by reseon of their having 

18 
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managed tbeir late father’s estate, should be re- 
garded as trustees, at the time of the execution 
of the iclehmjMf for the daughters ; and there- 
fore s. 10 of Act XT of 1877 was inapplicable. 
So that as regards the property inolud(^ in the 
eolchnama a suit brought iu 1882 by the daughtors 
irould be barred by time. Mahomed Abdul 
Kadib V , Amtal Eauim Baku. 

[1. L. R. 10 Oalo. 101 
[L. R. 15 I. A. 220 

1. — a. 12.— Proredurt; Code, 1882. g. 599, — 

Period of LimUmUon for adm 'uteioti of an ap^ml to 
privy Counril.] On a petition for leave to appeal 
to the Privy Coancil presented on the 8th April, it 
appeared that the period of sixmonthe from the date 
of the deoree to be appealed againet had expired on 
the 2Br<l of March if the time oooupied by the peti- 
tioner in getting a oopy of the decree was to be com- 
puted in that period : Jfeld, that the petition was 
barred by limitation. Par It is not at all 

clear that the word ordinarily in s. 599 of the 
Code of Civil Procedure does not refer to the oir- 
oumstanco referred to in the second paragraph of 
that section, viz., when the last day happens to be 
one on which the Court is oiosed. Lakshmaman 
V. PSRYABAMl. 

[1. L. R. 10 Mad. 373 

2. ^BjPchgion of day on which cav^e of action 
aroge^SHit on hrnd,] On the 29th November 
1886, this suit was filed on a bond, dated the 29th 
November 1881, payable in two years. The 
Subordinate Judge dismissed it as time-ban od 
being of opinion that tho cause of action had 
aoCTue<t on the 28th November 1883. Against 
this decision the plaintiff applied to tho High 
Court under s, 623 of tho Code of Civil Procedure 
(Act XIV of 1882). Held, reversing the decision 
of the Subordinate Judge, that the suit was not 
barred by time, the cause of action having 
accrued on the 2ytU November, 18HJJ— that is, 
the day of the month corresponding with tho day 
on which the bond was dated. Vkkkubax r 
Laksuiiak Verkoba Kbot. 

[I. L. R. 12 Born. 017 

———•8. 13 . — Absence from Indian Defendant car- 
rylny on husinm by agent,] The words ** absent 
from British India,’* in s. 18 of the Limitation Act 
should be ewustrued broadly, and not limited in 
their application only to such persons as have 
been present there, or would ordinarily be pre- 
sent, or may be expected to return. Srmbiv^A 
defendant is within s. 18, notwitbstaudiug his 
having carried on a trade, or had a shop, or a 
bouse of business under an agent in Brit^ In- 
dia. Harrington v, (foneek Hoy, I. L, B. 10 
Oalo. 440, commented upon. Atul Xeisto Boeb 
u. Lyom a Co. 

[I. L. R. 14 Oalo. 457 
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See 8. 5. 

[I. L. R. 10 All. 624, 687 
(I. L. R. 12 Bom. 320 

1. — S* 14. — Deduction of time spent in another 
litigation in respect of the same subject-matter 
— Mistake of law,] A obtained a decree 
against B as the heir and legal representa- 
tive of his deoease<l nncle C. The deoree 
directed that the amount adjudged should be 
recovered from C 's assets in the hands of B. In 
execution of this decree certain property was 
attached. B claimed this property as his own, 
and sought to remove the attachment, but the 
Court passed an order confirming the attachment 
on the 20th November 1880. In 1881 filed a 
regular suit to set aside this order, mie suit was 
dismissed in 1885, as barred by s. 244 of the 
Civil Procedure Code (Act XIV of 1882). There- 
upou Ji filed an appeal from the order in execu- 
tion made on the 20th November 1880. This 
appeal was rejected as time-barred under art. 
152 of sch, II of Limitation Act XV of 1877 : 
Held, that the time spent in the actual proceed- 
ings in the suit to set aside the order in execu- 
tion might be deducted in computing the delay 
that occurred before the appeal was filed. But 
the plaintiff was not entitled to a deduction of the 
time that intervened between the date of the 
order ap[»eaIo<i against and the date of filing the 
suit. blTAUAM PaUAJI V, NlMBA YALAD HA- 
XIIBHXT. 

[1. L. R. 12 Bom. 320 

2. — a. 14. — Exclusion of time taken vp in prose- 
cuting former suit i'vcntually wUhdrafcn-^Oivil 
Procedure Code, 1882, s. 374.] On the sale of 
oortain thikars in execution of decrees against his 
fatlier, the plaintiff intervened, and obstructed the 
auotion-puTcbasers iu obtaining possession. His 
obstruction was, however, removed by an order of 
the Court, dated 23rd October 187.3. In a suit 
which was filed in 1883, for partition of the 
ancestral property and possession of his share : 
Held that the suit not haying been brought 
within one year from the date of that order, as 
required by the law then in force, the olaim was 
clearly time-barred . The plaintiff was not entitled 
to a deduction of the time taken up in prosecut- 
ing a former suit, which was filed in 1872 and 
disposed of in 1883 ; as that suit did not fail for 
want of jurisdiction or any defect of a like nature 
such as is contemplated by a. 14 of the Limi- 
tation Act XV of 1877, but was withdrawn by 
tho plaintiff himself for want of parties, wiw 
liberty to bring a fresh anit. S. 374 ^ the 
Code of Civil Procedure (Act XIV of 1882), there- 
fore. applied to the present case. Keibbxaji 
LaJCbHMAK V. VlTHAL BAVJI BjBNGB. 

[I. L. R. 12 Bom. 626 

3.— 0. 14.— Aypowl preferred to wrm^ Cmrt 
through mistake of lasr^Emcluaion of time,] 8. 
14 of the Limitatioii Act (XV ol 1877) does nob 
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oonteapUte eases where qaestians of want of 
JadadiotioD arise from simple ignorance of the law, 
the being fully apparent, but is limited to 
oases where from hvnSi Jide mistake of fact the 
suitor has been misled into litigating in a wrong 
Court. The phrase other cause of a like nature*' 
in the section is yagne. and cannot be held to re- 
lease a person from the obligation to know the law 
of the laud. Balwant Sin^h v. (htmnni Itam. 
1. L. B. 6 AIL 591, explained. Hamjiwan Mal e. 
Cjuamd Hal. 

[1. L. R. 10 All. 587 

4. — 8. \4e,’~^Pre*tntatioH of plaint in torong Court 
— Madras Boundary Aot^ s. 25.] In 18«3 a plaint, 
by way of ap^>eal from a decision purporting to be 
passed under s. 25 of the Boundary Act, was pre- 
sented to the Court of a DistrictMunsif and return- 
ed on the ground that the subject-matter of the suit 
was beyond the jurisdiction of the said Court. 
The plaint was then file<i in the District Court 
more than two months after the date when the 
decision of the Boundary Settlement Officer was 
communicated to the parties -. that s. 14 of 

the Limitation Act, 1877, applied, and that the 
suit was not barred by limitation. Skbhama e. 
8AVKABA. 

LI. L. R. 12 Mad. 1 

6. — 8. 14,^Fj>olusion of tinw during which 
former suit rran pending — Suit to set asitle order — 
Limitation Aet, 1877, art. 1 l.J Under adecroe ob- 
tained against the harnaran and anandraran of 
a Malabar tarwad a suit was brought ou 8th August 
1884, to declare that a sale in execution was not 
binding on the tarwad. The present plaintiffs 
being members of the tarwad intervened in execu- 
tion of the decree, but their claim was dismissed 
ou 6th September 1882. Ou the 27th September 
1882, they filed a suit in the Court of the District 
Munsif, praying for the relief now sought. The 
District Munsif dismissed the suit on the ground 
that he had no jurisdiction. Ou appeal the 
District Jndge made au order directing him to 
dispose of it, which he accordingly did, and he 
pasMd a decree against which an appeal was pend- 
ing on i7th August 1888. But on the last-men- 
tloced date the High Court set aside the order of 
the District Judge and directed him to ascertain 
the market value of the land and make a fresh 
order, and the enquiry, directed by ' the High 
Court, did not terminate until 30th October 1883, 
when another order was made by the District 
Judge by which the original decision of the 
District Munsif was confirmed : Held, that under 
a 14 expln. 1 of the Limitation Act, the prior 
suit terminated only on the 30th October 1883, 
and that the present suit was not barred, under 
aoh. II, art. XL Sakkabak r. Pabvathl 

[1. L. R 12 Had. 434 

6 . — 8 . 14 ,-^Procfedingi bond fide prosecuted in a 
Court without jurisdiction — Rent Recovery Act 
iMadrae^Aet VIII of \m)s, 78.] A landlord not 
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having tendered a leg^l patta to his tenant 
a demand on him as for rent, and ou his refusal 
to pay attached his holding. The tenant, to re* 
lease the attachment, paid the sum demanded 
under protest on 28rd September 1886. Ou 22ud 
March 1888 the tenant filed a suit ou the Small 
Cause side of the District Munsif's Court to re- 
cover the amount so paid : that suit was dis- 
missed for want of jurisdiotion on 2nd September 
I8H<>. On tbo last-mentioned date the tenant 
filed the present suit on the same cause of action : 
Held, the suit was not barred by limitation un- 
der the six-months' rule in s. 78 of the Rent 
Recovery Act by reason of the provisions of s. 14 
of the Liinitetion Act, 1877. Kullayappa v, 
Laksumipatui. 

fl. L. R. 12 Had. 467 

8. 16. — Period of time injunction was 
force.'] A memhfjr of a firm sued for a partnership 
debt and obtained adiH^rou ; he die<1 before oxeou- 
tiou. In a suit brought by his widow an injunc- 
tion was issued restraining his partner from 
realising the partnership assets. Subsequently, a 
receiver was apt>ointe<l for the partnership assets, 
and he applied for execution of the above decree : 
Held, that the time during which the injunction 
was in force was not to be excluded in computing 
the period of limitation. Rajauatunam c. 
Shbvalayammal. 

(X.L.B.11 Mad. 103 

1.— 8. Landlord and Tenant — Sale by land’- 

lord of land held Inj tenant ■ Proud in such salC’-— 
Suit by purchaser against tenant — Plea by tenant 
impraehing sale by his landlord,] The defendant 
was tenant of the lands in dispute under a lease 
dated 22ad June 1875. In 1878 his landlord 
sold the lands to the plaintiffs by registered deed, 
but iu 1879 complained to the Mamlatdar that he 
had been cheated by tho plaintiffs who, he al- 
leged, hod not paid tbo purchosc-monoy. This 
allegation the plaintiffs denied. In Beptember 
1881 the defendant brought a suit against the 
plaintiffs, in which he prayed for a declaration 
that the sale of the land to the plaintiffs was 
fraudulent, and that no consideration had been 
paid. This suit, however, was withdrawn by tho 
defendant on the 15th November 1881, with 
leave to bring a fresh suit, but no fresh suit was 
brought by him withiu three years from Novem- 
ber 1881, nor was any suit brought by tl^e plain* 
tiffs' vendors to set aside their sale to the plain* 
tiffs. In 1883 the plaintiffs brought tfab suit 
against the defendant to recover Rs. 950 as 
arrears of rent for four years for tbo lands de- 
scribed in tbeir plaint. They alleged that the 
lands in question had been sold to them on the 
12th September 1878, and that the lands men* 
tiooed in their plaint had been leased on the 
22Dd June 1875 to the defendant by their (the 
pluntiffsV vendors, and that in that lease the 
defendant bad contracted to pay Es. 240 annually. 
The defendant in his defence again raised the 
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questaon whether the sale to the plnintiffe woe 
ii6t fraudulent and without consideration : I/e/d, 
that the right of the defendant to plead as a 
defence to this suit, that the plaintiffs* purchase 
of the 12th September wae fraudulent and void, 
was barred* As a tenant he had no independent 
right to impeach the sale by his own landlords. 
He could only do so with their conseut. assum* 
ing it to be still open to them to impeach it. Jlut 
their complaint to the Mamlatdar in 1879 showed 
that they were then acquainted with the facts 
which entitled them to set aside the sale, and 
bv the cud of 1 K82, at the latest, their right to 
me a suit for that purpose was therefore barred. 
Their right to impeacdi the sale by suit being 
thus barred, iboir tenant {the defendant) could 
not lie allowed to impeuch it. as a defeucc to an 
action by the plttiutiifs. Juualdab v. Amuabii- 
ANKAft. 

[1.L.K.12 Bom. 501 

2. — S, 18 and art. IQQ. — CiHl Procedure (ode 
{Act XIV of 1BB2), «;r. 911, 912 — Sftlcin execution 
— ApjdieatUmto net anide’—Feaud.'\ An application 
under s. 91 1 of the Oivil Procedure Code to sotaside 
a sale cannot bo made after the expiry of thirty 
days from the date of such sale and after such sale 
has bocu ooutirmed. even though it bo alleged 
that the sale was fraud ulontly kept from the 
knowledge of the applicant until after such con- 
firmation. Srmhle^ that if, before such sale bad 
been confirmed, an application had been made, 
although after thirty days from the date of the 
Hale, the Court would possibly have been justified 
in granting the uppli(uitioii and extending the 
IKjrioti of limitation if sufficient cause under 
s. 18 of the Limitation Act were made out. 
UoBIKU CUUNDUA MaJUMDAK V, UMA CHAKAN 
Sen. 

[I, L.R,14 Calc. 670 

1. -— 8. 19. — JcliaMU'Wymfwf of dehtn-^AehuoiC’ 

leduwcHtn of lAnhilit ij — Suit for ] 

AeknowUMlgment of liability, in order to be 
within the meaning of s. 19 of the Limilatioti Act, 
must be an aoknowlcMlgmeut of liability tn the 
|)Orsun who is seeking to recover possession, or 
some ]H)rson through whom he claims. MruvronK 
IVABAWBY Vl'ArOOUY MooDLIAU c. YEo Kay. 

LI L. R. 14 Oalo. 801 
[L. R. 14 I. A. 168 

2. —-8. 10.— (''ommMoH agcnl.^ .d acted as com- 
mission agent for Ji and (\ A furnished a debit 
and credit account in February 1 878. The account 
was disputed and the matter was referred to 
arbltratiou : for which pur^^ose in March 1880 a 

memorandum of items to be settled ** was drawn 
up and signed by B and ( , in which they denied 
that any balance would be found duo to A, but 
acknowledged that accounts must be taken and 
that they would l)e liable if any balance were 
found due to A, in June 1880 B siguod and sup- 
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plied to the arbitrator^ an account on behalf of 
himself and C> The arbitrator made an award 
which was set aside. A filed a suit against B and 
f7iri September 1882 for a balance dne to him : 
Ifeld, that B and C had made an acknowledgment 
of their debt to >4 ; and that the suit was not bar- 
red by limitation. Sitayya t). Rangarbddi. 

[I. L.R. 10 Mad. 269 

3 — 8 . 19 — Acknowledgement within the new 
prriod.^^'] In a suit brought on the 20th July 
1880, by the plaintiff to receiver the price of goods 
sold on the 12th March 1881. to the defendant, 
the plaintiff filed two under the defendant*s 

signature, acknowledging the debt, and bearing 
dates the 6tb March 1882, and the 29th October 
1884. The Subordinate Judge, being of opinion 
that the suit was barred, referred the case to the 
High Court : IfeUf that the suit was not barretl j 
the second acknowledgment, having been made 
within “ the new period ” arising from the first 
acknowledgment, was made within a period pre- 
scribed for the suit and was. therefore, itself the 
starting point of a new period. Atiiabam c. Qo- 
VIND. 

[I. L. K. 11 Bom. 282 

4. — 8. IQ.—Aeknmeledgwent after period of Imi- 
tation ho n expired - Promine to pay — Conditional 
promixe to pay ha end debt — (Contract Act JX of 
1872, n 2.').] Where the defendant, after his 
debt had become barred by limitation, wrote as 
follows to hiscreditor in reply to a demand for pay- 
ment : — I bear the matter in mind, and will do 
my utmost to repay this money as soon os 1 pos' 
sibly can JJeldy that this promise by the defen- 

dant wjw only a conditional promise, vis., to pay 
when he was able ; and the plaintiff having failed 
to prove the defendant’s ability to pay. the promise 
did not operate, and the plaintiff could not re- 
cover. Watson r. Yatbs. 

LI. L. R. 11 Bom. 580 

5 — B. 19. — Oral evidrnee of aeknowledgmetU— 
Ackturteiedgvtentn made h*’fore the coming into force 
of Act -Vr of 1877 ] Under s. 19 of the 
Limitation Act XV of 1877. oral evidence of the 
contents of an nckiiowlo<lgmcnt cannot be received, 
nor is thciH) any saving of acknowledgments re- 
cciv<Hi or given back before the Act came into 
operation. Ziulnibba Ladli Bkoam v, Motidxv 
Hatanubv. 

(LL-R.12Bom.268 

6.-8. 10, Ezplan. 1 . — Aeknowiedgment in 
writing ] In a suit upon a bond brought against 
the defendant as a principal debtor, an acknow- 
ledgment of liability as a surety only is sufficient 
to save iimitatiou. with reference to s 19. ezpin, 
l.of the Limitation Aot (XY of 1877). Umco- 
VKKANTliiU bKRYlCE BaNK P, GRANT, 

(1. L. R. 1C AU. 98 
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1 — 8 . 20 — Payment of interetti—Prenorihed 
period-^Extenn 'um of period,'] The words ** pre- 
scribed period,” used in s. 20 of the Limitation Act, 
1877, mean the period prescribed by the Act The 
contention that only oi^e extension of the period 
of limitation is {riven by payment of interest is 
unfonuded. Yenkatabatnah v. Kamayya. 

[f. L. R. 11 Mad. 218 

2*— S. Si(y^Pfiij7Hent of intrresf — Entry on <t/»- 
enunt of intrreot indehtorn^ hookn in prext nre of 
plaintif.'] The plaintiffs, who wore members 
of the DalYadi community, sued in 1888 to recover 
from the defendants the sum of 11** 2,81l-8-(>as 
found credited to their account in 1880 by the de- 
fondants' father, with whom the community had 
lotljred a sum of lls. 2,320 in 1874. They alleged 
that the sum was lodged on the condition that it 
was to be returned with interest ou demand. It 
appeared that small sums were paid by to 
the plaintiffs from time to time and entries of 
interest were made in the dofondaut’s books os 
being credited to the plaintiff. The defendanU 
contended that the suit was barred. For the plain- 
tiffs it was contended that the entry of interest in 
the defendant's book was mode in the plaintiffs’ 
presence, and amounted to a payment of interest 
within the meaning of s. 20 of the Limitation 
Act (XV of 1877) : Heid^ that such an entry did 
not amount to payment of interest within* the 
meaning of the section so as to save limitation. 
Nothing took place which could be regarded os 
equivalent to payment of interest. Ichha Dhanji 
f . Nath A. 

[1. L. K. 13 Bom. 338 

, 8. fl\--^AoJtnowledgvicnt n'lyned hy one of 

oereral partnero,’] The word “only” in s. 21 of 
the Limitation Act (XV of 1877) is not to be 
treated as a surplusage. It means that the mere 
writing or signing of an acknowle<lgment by one 
partner does not necessarily of itself bind his co- 
iwrtner, nnless it can be shown that he had other- 
wise power to bind that partner for the purpose 
of making such acknowledgment, and in effect 
purported so to bind him. Gadu Bibi v. Fabso- 
TAM. 

IX. L.H.10A11.418 


1‘— 8. 22 — Parties— Ciril Procedure Code, mo. 27 
and 92 — Institution of muUm^ C hange of partieM.] 
The change of parties as plaintiffs, in conformity 
with the provisions of s. 27 of the Civil Procedure 
Code, does not give rise to such a qnestion of limi- 
tation as arises npon the addition of a new person 
as a defendant under s. 32. Shbodini DsBl v . 
Cumae Oamoda Kant Boy Bahadur. 

n.L.B.KOalo.400 

2.>-4h 22— 8ii4^ for partnerohip aeeounts-^oint 
eontraet-^ Neeensary partieo, Omusion of -^Addition 
of new drfendant^ time if joinder, how fnatcriaL] 
A suit was brought for partnership accounts* 
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eoHtinned. 

Upon the objection of the defendant it was found 
that a necessary party defendant had been omitted 
and such party was aftorwanls added as a defend* 
ant at a time when the suit as against him was 
barred ; Held that the whole suit was rightly die* 
missed. Bamdoyal v. J unmbnjoy Coon doo. 

LL L.E. 14 Oalo, 791 

8.— 8. 22-^ParfieM defendanio enhot Unfed a* 
phiintiffo after suit hy them U barred — Sait to 
Met ajtide xate-^Ciril Procedure ( ode, m. 32,3 A 
mttta held by teuautH in common was sold for 
arrears of revenue at a time when the owners t»f 
a moiety thereof were minors. In a suit brought 
by the mother of those minors on their behalf 
against the Collector to sot aside the sale, the 
plaintiffs impleaded also the other previous owners, 
of whom ontj wax the purchaser at the sale. Two 
others, in their written Htatemout, pleaded that 
the purohaso had boon made in fraud of their 
rights, and claimed to be still entitled to their 
shares in the mitta on the ground that the pur- 
chaser must bo hold to have purchased for tWr 
benefit (Indian Trusts Act, 11 of 1882, s. 90). They 
further claimed that should the sale be set aside so 
fur OH the plaintiffs’ interests were conoerned, the 
sale of their interests also should bo hold to be 
null and void. Before the suit came on for hear- 
ing the District Judge xno mofn ordered that these 
two defeudauLs should bo made plaintiffs in the 
suit under s. 32 of the Code of Civil Prooeiluro. 
At the date when this order was made, the claim 
of those defendants, had they sued to set aside the 
sale in their own interest, was barred by limita- 
tion : ffeld that the order was illegal. Krihhna 
V Mkkampruuma. Collectob of Salbm V. 
Mbkampbkuma. 

[I. L. R. 10 Mad. 44 

8. 23 --Bofid^T fit ereot poet diem --Non* 

payment of principal and intereMf at agreed date-^ 
Cont inning breach-- Act XV of 1877, Moh. JI, arte. 
1 13, 1 10.] Upon failure to pay the principal and 
interest secured by a bond U{H>n the day appointed 
for such payment, breach of the contract to pay 
is committf^. and there is no “oontinning breach ” 
within the meaning of s. 23, nor ** successive 
breaches” within the meaning of art. 115 of the 
Limitation Act (XV of 1877). MuNSAB ALX r. 
Gulab Cuand. 

ri.L.B.10AlL85 

, 8 . 26 . 

See PbBBCRIPTION— EA8EMBN18--LI0HT 
AND AlB. 

11. L.B* 14 Calc. 839 
1.— Art. \0-^Wajih*uUar%--Co»MhaTertSlffoet 

of perfect partiUon^** Ph^Musal WM§c$sion**—’ 
Purekaoe of eguity of redemption oy morttagoe 
in poMMOMsion.] The wajih-uUart of three Tiliagea 
wbioh originally formed a single wuskal gsTO m 
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right of pre-emption to co-eharera in oaae of 
transfora of shares to strangers. Afterwards 
the shares in these Tillages were mafle the subject 
of a perfeot partition and diridod into separate 
mehaU* Subsequently, by two deeds of sale 
executed on the ISth January 1884, and regis- 
tered on the I7th January 1884, some of the 
original oo-sharors sold to strangers their shares 
in all three Tillages. At the time of the sale, 
the shares in two of the villngos were in 
possession of the Tondoes under a possessory 
mortgage, ^e amount duo upon which was set 
off against the purohaHe-money. The share in 
the third Tillage was, at the time of the sale, 
in possession of another of tho original oo-sharers 
under a possessory mortgage. On the 17tb 
January 1886, this last-men tionod co-sharer 
brought a suit against the Tenders and the 
Tendeos to enforce his right of pre-emption 
under the waffib-nUarz in respect of the shares 
sold in the three Tillages : Held that in the case 
of tho sale of an equity of redemption by the 
mortgagor to tho mortgagee in possession, which 
has the effect <if extinguishing the right to redeem 
a merger of the two estates in the mortgagee, 
it cannot properly be said that any property is 
•old which is capable of “ physical possession 
within the meaning of art. 10, sch. II, of the 
Limitation Act. In a statute, such as the law 
of limitation, which contemplates notice express 
or implied to the party to be affected by some 
act done by another in respect of which a right 
accrues to him to impeach it, and as to which 
time begins to run against him, t/uoad his remedy, 
from a particular point, the word “physical” 
implies some corporeal or perceptible act done 
which of itself conreys or ought to convey to 
tlie mind of a person notice that his right has 
been prejudiewi. An equity of redemption is 
not susceptible of ])ossession of this description 
under a sale by which it is transferred, and a 
pre-emptor impeaching such a sale has one year 
from the date of registration of tho instrument 
of sale within which to bring his suit : /M/, 
therefore, that tlie pcTio<l of limit, atiou began 
to run from the date of the registratiou of the 
deed of sale, and that the suit was within time. 
Bhiam SnHDKn r. Amanant Bkuam. 

II. L. R. 9 All 234 


2.-Art and A.rt 120 — HahomedaH 

— Conditional of pre- 

etnption among Co-pareener«-~~ PHrnfe' partition of 
puttidari e^tateA A and 7/ had certain pro- 
prietary rights in an 8-anzias pntti of a certain 
mehaL C and D had no rights in that putti, 
but D had a «nilJl share in the remaining S-annas 
puttt A priTate partition between the puttis 
haTiug taken place, C and brother lent to 
two Isume of Rs. 200 and Rs. 199 by deeds of 
dated the 12th and 21it June 1876. 
C and D subsequeutly instituted foreolosnre 
prooeedinge, and on the 5ih May 1884, were pot 
Into possMiion of share in the first mention* 
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ed putti in execution of a decree which they had 
obtained. On the 18th April 1886, A sued O 
and D to enforce his right of pre-emption: 
Held, that the suit was not barred by limitation, 
it being goTerned by either art. 10. sch. II of 
the Limitation Aot (Aot XV of 1877), which 
gaTe the plaintiff a year from the 5th May 1884, 
the date on whioli the mortgagee obtained 'pon- 
session, or by art. 120, under which his right to 
sue accrued upon the expiry of the six months' 
grace allowed to the mortgagor after the deoree 
for foreolosare, and there would be six years 
allowed from that time. DiGAMBUR MISSBB v. 
Ram Lal Boy. 

[I. L. R. 14 Calo. 761 

Art. 11. 

See B. 14. 

[I. L. R. 12 Mad. 434 

1. — Art. 11 — Suit on title after Summary order 
— Omhmon of judgment-debtor to net aside Sum- 
mary order — Right of purchaser from judgment- 
debtor to sue.'] On the 24th March 1879 a certain 
property was attached in execution of a money- 
decree against S, and was finally sold on the 
22nd September 1879, and purchased by the 
plaintiff's father. Subsequeutly to the attach- 
ment, the defendant caused the same property 
to be attached in exeontiou of his decree against 
U. On the 15th August 1879, 8 intervene and 
claimed the property as his own, but his claim 
was disallowed and the property was sold on the 
4th August 1880 and purchased by the defendant 
himself. On proceeding to take possession the 
plaintiffs obstructed him, but the ol^truction was 
disallowed on the 28th July 1882 and they were 
dispossessed. The plainti% therefore brought 
a suit to recover possession. The Court of First 
Instance rejected tbeii claim, on the ground that 
the omissiou on the part of 8 to sue to set aside 
the summary order passed against him on the 
15th August 1879 barred the plaintiffs. The 
lower Appellate Court reversed that deoree. On 
appeal by the defendant to the High Court : 
Held confirming the deoree of the lower Appel- 
late Court that the plaintiffs' suit was not barred : 
the plaintiffs* father having purchased under 
the attachment, dated 24 th March 1879, and 
having then acquired by his purchase the intertet 
of as it stood at that date, that interest oould 
not be affected by any subsequeut aot or omission 
of the judgment-debtor. S, Patapa e. Padmapa. 

[i. L. R 11 Bom. 45 

2. -— Art. 11 — Civil Procedure Code 1882, ##. 278, 
283 — Suit hy a judgment-creditor to establish his 
judgment-debtor s right to property so as to make 
it subject fo attachment in eweention of his decree 
--Dismissal cf such suit-JudgmeiU-debtar net 
represented by Judgment -creditor in such suit— 
Subsequent suit by judgment-debtor to receeer the 
same property-^Second appeal^ poM taken fer ike 
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eoHtinittfd, 

time (m.] A jadgment-oreditor of the plain- 
tiff having <3>tained a decree against the plaintiff, 
attached the honse in dispute. The defendant 
intervened in 1878, and set up a previous pur- 
chase of the house by himself from the plaintiff. 
The attachment was removed. The judgment- 
creditor brought a suit against the defendant for 
a declaration that the property belonged to the 
plaintiff, and, as such, was liable to be attached 
and sold in execution. At the hearing of this 
suit the judgment^sreditor did not appear. The 
defendant appeared, and produced a sale deed, 
which the Court found proved, and dismissed the 
i^udgment'Creditor^s suit. The plaintiff now 
Drought the present suit against the defendant . 
to recover possession of the bouse, lb was con- 
tended for the defendant that the plaintiff, as 
the jndgmenWlebtor, might at any rate be 
regained as a party against whom the order in 
the exeontion-proce^ingH in 1878 was made, and 
that the present suit was therefore barred by 
limitation : Held that the plaintiff could not 
be regarded as a party to those proceedings. 
Whether a judgment-debtor is to bo regarded as 
a party to an investigation under e. 278 of 
the Code, must depend upon the facts of each 
case. As the question of limitation was raised 
for the first time on second appeal, it could not 
be decided against the plaintiff. Shiv a PA v, 
Dod Nagata. 

[I. L. a 11 Bom. 114 

8.-Art. 11. —•Code of Civil Procedure, m, 278, 
280. 283 — Inveitigation of claim to attached pro^ 
fei'tg,'] A decree-holder, against whom the re- 
lease of property, attached in execution of his 
decree, has been ordered, after investigation 
under s. 280 of the Code of Civil Procedure, is 
limited by art. ll of sch. II of Act XV of 1877, 
the Indian Limitation Act, to one year within 
which to institute a suit to establish that the 
property is that of his judgment-debtor. Sar- 
DHABl LAL V, AMBIKA PeBSHAD. 

[1 . L. a 16 Calo. 621 : L. R. 16 I. A. 123 

4. — Art, 11. — Cirii Procedure Code (Art 
XIV a/“1882), M. 280 — 283 — Judgment-debtor, 
^uit hy, to eetahlith title to property the subject- 
matter of claim in execution proceedings!^ A 
ludgment-debtor is not necessarily a party against 
whom an order is made within the meaning of 
that term as used in s. 283 of the Code of Civil 
ProoSdure so as to preclude his instituting a suit 
after the lapM of one year from the date of such 
order the period of HmitaUon prescribed by art II, 
ach. II, Act XV of 1877 to establish his title to 
and to recover possession of the property which 
has been the snlneet-matterof a claim in execution 
proceedings, and in respect of which an order has 
been made under a 280 of the Code. Q, in exe- 
cntioii of a decree, attached certain immoveable 
property belonging to the plaintiff, whereupon B 
preferr^ a claim, and on the 10th March 1681 got 
the ateohmeniremovod. On the 20th July 1661, B 
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sold the property to K, In 1882 Q instituted h 
suit against to set aside the order of the lOUi 
March 1681, and to have it declared that the pro* 
perty was liable to attachment as belonging to 
the plaintiff. K was not made a party to that soit. 
and it was eventually compromised between Q 
and Bs the plaintiff ’a title being admitted. 0 there- 
upon again attached the property, aud was met 
by a claim perferrod by A, which was allowed on 
the 15th Augnst 1883. G then brought another 
suit against K to obtain relief similar to that 
claimed in his suit against H, but his suit was 
dismissed on the 17th February 1886. On the 
25th September 1885 the plaintiff instituted a 
suit against G, B and A", to obtain a declaration 
of his title to and to recover possession of the 
property. It was contended that the suit was 
barred by limitation, being governed by art. 11, 
Boh. II of Act XV of 1877, inasmuch as it was 
brought more than one year after the date of the 
order of the 1 5th August 1883 : Held, that the suit 
was not such a suit as was contemplated by s* 26S 
of the Code of Civil Procedure, not being one to 
establish any right which was the subject-matter 
of the litigation in the execution proceedings, 
and that oonsiKiuently the provision of art. 11 
did not apply to it, and it was not* barred by 
limitation. Kbdar Natu Oiiattkuji v, Rakbai:< 
Das Ouatterji. 

[I. L. R. 16 Oalo, 674 

6. — Art. W^Claim to attached property — 
Order passed against claimant— Neglect of claim* 
ant to sue within a year after date of order 

Civil procedure Coav (Act XIV of 1882), st» 

278, 279, 280 and 283.] V mortgaged oertaln 
land to the dofendaut's father for a sum of Bs. 64 
advanced by the latter at the date of the mort* 
gage. The mortgage-deed stated that V owed the 
mortgagee another debt of Its. 100, which was 
due on a neparate bond, and it contained a clause 
in the following terms:— “The principal sum of 
hvns (coins) duo on that document, as also this 
document, 1 will pay at the same time and take 
back the land along with this document as well as 
that document. Till then you are to continne to 
enjoy the land ♦ ♦ Tho plainUff 

having obtained a decree against the mortgagor 
attached tho land in execution. The defendant^ 
(son of the original mortgagee), thereupon claim* 
ed that he held a mortgage upon It to the extent 
of Bs 161. On the 9th March 1881, the Court 
executing the plaintiff’s decree made an order 
allowing the defendant's claim only to the extent 
of Ks. 64, and dirooting that the land should he 
sold subject to the defendant’s Uen for that sum. 
The plaintiffs bought the land at the execution 
sale and offered the defendant Bs. 64 In redemp- 
tioo’of his mortgage, which the defendant ref uimd. 
The plaintiffs then brought the present suit to 
recover possession : UtVd that the charge on the 
land did not include the old debt of Bs. 160. 
There were no words in tho mostgmge*desd 
expreesly making that debt a ohargo on tbs 
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property. The provisions In the deed only made 
the equity of redemption conditional on the pay- 
ment of l^th the debts. Qneere Whether, under 
the oironmstanoes of the case, the purohaser at 
the execution sale would be bound by such a con- 
dition : Mttld, also, that the object of the defend- 
ant’s application in March 1881, was yirtually 
that the Oourt should allow his mortgage to the 
extent of Ba. 164, and the Court, having allowed 
his claim only to the amount of Us. 64 by its 
order, pro rejected his application. It was 
therefore, an order passed against him, and having 
neglected to establish his right by suit within a 
year from the date of that order, he was now 
estopped from insisting on the condition. Yash- 
VANT SHENVI VlTHOBA ShETI. 

[X. L. R. 12 Boxn. 231 

6.— Art. ll»-^F!xenutinn of deorco — Deceased 
judgment-dehtor^ Execution against a person not 
the legal representative.'^ The defund^ints along 
with one N and C, had brought a suit against 
one A, in the Civil Court at Peshawur in the 
Punjab and obtained a decree on the 2:ird July 
1878, for Us. 30,645-l2-0. In 1881 application 
for transfer of the decree to the Oourt at Morad- 
abad for exeontiou was mode and it was granted, 
but no steps were taken thereupon. On the 
,12th June 1883, A died. On the 30th April 1884. 
the defendants again applied to the Court at 
Peshawur treating their judgment-debtor as 
being then alive, for a fresh cortifionto to execute 
their decree in the M\»radaba<i district, and ob- 
tained it. On the 20th of August 188.1, they 
made an application to the District Judge of 
Horadabad for execution of their decree, and in 
it it was staM that the application was ‘*for exe- 
cution iqifaiuet A and after his death against 
A Zr the own brother, and D K widow, and L P 
and others, sons of A residents of Knndarki 
and the said A L at present residing at Umballa 
and employed in the Commit<sariat Transport 
Department, judgment-debtors." It was further 
steM that ** the judgment-debtor was dead and 
hie heirs are living and in possession of his 
estate, and A L himself has realised Rs. 9,637-4-9 
due to the deceased judgment-debtor from the 
Commissariat Department of Calcutta and ap- 
propriated the same, therefore to that extent the 
pmreon of the said A L was liable/' Notification 
of this application was issued to A Z as also to 
the other persons named therein. A L object- 
ed to the application as against him, stating that, 
although he was the brother of A, deceased, yet 
he always lived separate and carri^ on business 
separate ; and that there was uo oonueotion or 
purtneeship between him and the deceased judg- 
ment-debtor and that he had no property of the 
deceased in hit posseesion. Further that as A 
left Issue it was wrong to call him as heir to A 
and take out execution process against him. lu 
reply to these obi eotions the judgment-creditors 
(defendants) din not oontend that A Id was 
the legal reinrecentatiTe of the deoeased judg- 
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ment-debtor, but treated him as a person in posses* 
sion of a sum of money belonging to the deceased 
and therefore liable to the extent of the sum 
no received by him. The Subordinate Judge 
holding that A L was the brother of the de« 
ceased and had realisetl the amount from the Com<« 
missariat office, which he failed to prove . I^at 
he paid to the deoeased, ordered execution to 
proceed against him. A L then instituted this 
suit to set aside the order of the Subordinate 
Judge. It was contended that the suit was in 
effect a suit under s. 283 of the Code of Civil 
Procedure and therefore barred as not having 
been brought within a year from the order of 
the Subordinate Judge : Held^ that the contention 
must fail, inasmuch as an essential condition 
precedent to a suit under s. 283 of the G^e. is 
the making of an attachment of some property } 
of objection being taken to such attachment ; of 
investigation being made into such objection ; 
and lastly, of its being allowed or disallowed, and 
these did not exist in this case. Angan Lal v. 
Gudar Mau 

[1. L. R. 10 All. 479 

7. — Art. Xl.^ Attachment of property of jttdg* 
merit -debt or — Appt ication by third party to have 
attachment remoeed— Order refusing to remore at- 
tachment — Suit hy claimant to establish his title to 
attached property . A obtained a decree against D 
and in execution attached certain property. The 
plaintiff objected, and applied to have the attach- 
ment remove<i. His application was rejected ou 
the I4th January 1881. baton the 23rd March 
1881, the judgment-debtor paid the amount of 
the decree into Oourt, and the attachment Was 
thereupon removed. A subsequently again attached 
the same property in execution of another decree 
against B, The plaintiff again objected under 
B. 278 of the Code of Civil Proce<iure (Act 
XIV of 1882), and on the 9th June 1888, an ap- 
plication made by him to remove this second at- 
tachment was refused. Within one year from 
that date ho filed the present suit to establish his 
title to the property attached. The defendant 
contendotl that the suit was barred, not having 
been filed within one year from the date (IHh 
January 1881,) of the order made against the 
plaintiff refusing his application to raise the first 
attachment : Ifeld^ that the suit was not barred 
by limitation. No doubt an order had been made 
against the plaintiff on the 14th January 1881; 
but as the attachment in respect of which that 
order had been made was finally withdrawn ou 
the 23rd March 1861. although noton the plain- 
tiff's application, and as he oontinued in posses- 
sion of the propwty, there was after the 23rd 
Maroh 1881, no right of action remaining to him 
in respect of the order of the 14th Jannary 
1881, disallowing his claim. The second attach- 
ment was a new and distinct act giving a new 
cause of aotion on which the phtintiff was entit- 
led to a fresh inquiry and decision. iBaAHXM- 
bhai r. Kabulabhai. 


[I. L. R. 13 Bom. 72 
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. 8. — Art. 11.^ Civil Provedvre Code 1859. 
B. 248 — Li^itathn AH (IX of 1871) eoh, 
art. 15 ; (AH XV of 1877), xoh. II, art. 
after rtjeHion of Haim to attached property.'] A 
^titioD under a. 246 of the Co«le of Ciyil Pioce- 
dureof 1859. objecting to the execution of the 
decree by the attachment of certain laud on the 
ground that the land was the property of the 
petitioner, woa hoard and diRinisAed in July 1875. 
In July 1877, within twelve yoarR from the die- 
poaaeaaion of the objector, he filed a suit against 
the decree-holder, who ha<l purchase*! at the exe- 
cution sale, for the possession of the land held 
by him as purchaser at the execution sale : Held 
that the suit was not barrel by limitation. Nar- 
ASIMM A V. APPALACUABLU. 

[I. .L. R. 12 Mad. 294 

, Art. 12. 

See Art. 96. 

[1. L. R. 11 Bom. 119 

t— Art. 12 -Suit by rererttiouer to eMtahNnh hh 
title to property Mold in exeeotion of deeree ohtaiued 
a^aiuMi a widow um repreMenting eMtate -ColluMion.] 
A widow of a deceased Hindu represents the estaW 
of the reversioner for some puriioses ; but it is 
her duty not only to represent the estate, but to 
protect it. When a suit is brought on the ground 
that the widow di«! not in a former suit protect the 
interests of the person who was to take after her 
death, but colluiively suffered judgment against 
herself and sale of her husband’s property in 
execution, then if such person on that ground 
treats the sale as inoperative, and seeks for a dc- 
claratiou that it is not binding on him. art. 12. cl. 
(a) of sch, II of the Limitation Act XV of 1877 
does not apply to the suit. Parbkh Ranchor 
r. Bai Vakhat. 

[1. L R. 11 Bom. 119 

2. -Art. 12. — Minor, when hound by proceedingn 
againethim — Minors' Art (XX of 1864), s. 2 — Sait 
by a tninorf one year after attain iiuj majority, to re- 
cover property sold in execution of a decree obtain- 
ed against him during minority,] In 1870 a credi- 
tor at the plaintiffs father brought a suit (No. 
57.8 of 1870) against the plaintiff, and obtained 
a money-decree against him. The plaintiff was 
then a minor, and bis estate was administered by j 
the Collector of Ratnagiri. In this suit he was | 
represented by his mother and guardian. At the j 
sale held in 1871, in execution of the decree, the ; 
property in question was purchased by the defend- i 
ant, who obtained poseession in 1876. In 1879 
the plaintiff attained majority, and 1882 he 
brought the present suit to recover the pro- 
perty from the defendant. The lower Courts, re- 
gating the suit as one to set aside the sale to the 
defendant, held that it was barred by limitation 
under art. 12 of sch. 11. of the Limitation 
Act XV of 1877. On appeal by the plaintiff to 
to the High Court: Meld, that art. 12 of the 
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Limitation Act XV of 1877 did not apply; and 
that the suit was not barred That article appliee 
only to cases in which thn plaintiff would be 
bound by the sale if he tlid not siuHseed in getting 
it set aside ; but iu the present case the plaintiff 
was not hound by the procctxling in suit No. 57H 
of 1870. as ho had not been pro|>crly represented 
as rtNiuired hy 8. 2 of Act XX of 1864. VlSHNU 
Kessuav r. Ramchandra Bhahkau 

[1 L. R. 11 Bom. 130 

3. — Art. Sale for arrears of rerenue^Suit 

for poMMcxsion ofhind---Fraud.] The plain tiff’s land 
w'ns sold by the Uevoiiue authorities for arrears of 
assesiHent due to the inamdnr The plaintiff appli* 
ed to the MurnlaMar to have the sale set aside on 
the ground of fraud ou the part of the inamdar, 
but his application was rejected ; and the sale was 
confirmed in July 1879. The auction -purchaser 
ivas thcreujHm put in poMseshion. In 1886 the 
plaintiff sut^ to rt^cover imsscssiou of the land 
in quesiitm : Held, that the suit, having been 
brought more than one year after the date of 
the Rule, was barred by art. 12, cIs. (h) and (c) 
of sch. II. of tbo Limitation Act (XV of 1877). 
The sale was one in pursuance of an order of 
tlio Collector or other officer of rovenne, and 
if not for arrears of Government revenue was at 
any rate a sale for arrears ot rent recoverable aa 
arrears ot revenue. The plaintiff, as occupant of 
the land, was bound by the sale, unless and until 
it w'as reversed, and the title of the pnrehaaer at 
the sale was a perfectly good title uutil the sale ia 
set nside iu due course of law. BalaJI KbisiihA 
V, riUCUAND BUDllARAM. 

[I. L.R.13Bom.221 

4. —Art. 12 and Art. 7,’-^Ouardian—Mepre» 

sentatire of minor in a snii against A/w— 
C^rtijieate—Aet XX of lH(i4 — Jtnni family-^ 
Mortgage by father atul eldest son— Death of father 
and eldest son — Decree obtained by mortgagee 
against minor son represented by the widont— 
Me in execution — Subsequent suit by minor to set 
aside sale.] In 1862 li and his aon A mortgaged 
the property in dispute to li. In 1806 li die<I, 
leaving a widow S, and two sons. W;., A and P, 
a minor. In 1866. A aiul S, the latter of whom 
acted for herself and, as guardian of her miuor 
son P, settled the account with It. the mortgagee, 
obtained a fresh advance, and {Missed a fresh mort- 
gage-bond to him. In 1868 A died. In 1809 Me 
assignee filed a suit upon the mortgage, and 
obtained a decree against the mortgaged property 
against S both as guardian of the minor P and 
also against her in her individual capacity. A% 
the Court-sale held iu execution of this decree^ M 
purchased the property in dispute in 1870. lit 
1S8I P filed the present snit to recover potsesaioai 
of the property, alleging that Ms pnrohaee Wii 
iuvalid as against him, he having been a minor 
at the time of the Conrt-sale. He sobaeqneDtiy. 
assigned his interest to the respondent (aeoemd 
plaintiff). It was contended on behalf of the 
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defendant D, that the suit, not having been 
brought within one year after P had attained 
majority, waa barred by limitation under art. 12, I 
Boh. llof AobXVof 1877: that the suit waa ' 

not barred by limitation. Phad not been properly 
represented by 8 in the auit of 1869. n« ahe had not 
obtained a oertifloate under tho Minora* Act (XX 
of 1884), P waa, therefore, not bound by the decree 
in that auit, or by the aale in execution, and art. 
12, ach. If, of Act XV of 1877 did not apply. 
DAJI HIMAT r. DHIBAJKAM SAnARAM. 

11. L. R. 12 Bom. 18 

6.— Art. 12 and Art. 14.—i9wif to net anide an 
act or order of an officer of (hnrnment-Sult for 
ponnention — Dhponnvu'hm nnder an order made by 
ojfioer of Oooenime/it.] Arts. 12 and 14 of ach. II 
of tho Limitation Act (XV of 1877) refer to orders 
and prooeeilinga of a publio fnuotionary,to Which 
by law is given a particular effect in favour of one 
person or against another, subject in the regular 
coarse to a further judicial proceeding having for 
its object to quash them or set them aside. When 
an order does not fall within the authority of 
an official who makes it, it is legally a nullity, 
and therefore need not be set aside. SuiVa^I 
Tbwi Cuawan c. Collbctob Of Batnaoiri. 

[I. L. R. 11 Bom. 429 

Art. 13. 

See Art, 11. 

[I. L. R. 11 Mad. 294 

Art 14. 

See Art. 12, 

ri.L.R.11 Bom. 429 

, Art 2Q,~^Mortgiige-~l^ennmpthmthatper^ 

wnpaying of a mortgage intend* to keep the neeurity 
alive — Poterr of Court to order refund of money 
wrongfully paid out of Court in anotht r 
1861 Ji granted a lease of his xemindari to A for 80 
oars, A undertaking to pay off all debts theu due 
f B, B died in 1882 and his successor sued A and 
ootoined a decree that on payment of Us. 1.20.1MM) 
A should give up possession of the xemindari. 
Thie earn Imving been paid into Court, A lost pos- 
eeeeion of the xemindari. On January 5th, 1875, 
A had mortgaged the whole xemindari, which con- 
listed of 22 villages, to Af to seonre a loan of Rs, 
1,00,000 borrowed by vf to pay off the debts of H 
which A undertook to pay in 1861. On June 
27tb, 1879, A being indebted to in the sum of 
Be. 1,78, 000 paid M Ra. 1,00,000 and undertook to 
pay the bolanoe out of the income of the estate, 
M releasing the 22 villages from the mortgage of 
January 5th, 1875, On Jane 28Ui 1879, A exe- 
outed a mortgage of the 22 villages to X to secure 
repiment of Bs. 1,80,000. Of this sum, Ra 
100,000 was borrowed to pay M and Ra 30,000 was 
a prior debt due by A to X. Of the Rs. 1.00,000 
paid to if, 27,000 wot apedally applied to dis- 

ahargesomnohoftheohargeoreatodbytbemort- 
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gage of January 5th, 1875. On January 80th, 
1876, A borrowed'from 8 Rs. 43,000 and mortgaged 
to her 10 of the 22 villages of the xemindari. In 
the suit brought by B's successor against A to 
recover the xemindari X was a party, but 8 was 
not. In that suit X obtained an order for pay- 
ment of Rs. 1,00.000 of the sum paid into Court 
by the xemindar. In a suit brought in 1886 by 8 
against X to have her debt declared a first charge 
on the money paid into Court by the xemindar 
it was contended by X that 8 Could have no decree 
for repayment of this sum, and that if the money 
was wrongly paid under the order of the Court to 
X it was Wrongfully seized within the meaning of 
art. 29 of sob. II of the Limitation Act: Jffeld 
that the Court had power to order a refund and 
that art. 29 of sch. II of the Limitation Act waa 
not applicable. RtJPAhAi AtjdimuLam. 

[I. L. R. 11 Mad. 346 

, Art. 32.— for removal of treesj] A suit 
by a zemindar for removal of trees planted in cer« 
tain waste land of his village by person a Who have no 
right to plant them, is governed by art. 120, soh. II 
of the Limitation Act, and not by art. 32, sch. II 
of the Act. Where a defendant having a right 
to use property for a specified purpose perverts it 
to other purposes, and a suit has to be instituted 
for any relief in respect of any injurious con- 
sequences arising from such perversion, such a 
suit will be governed by art. 82, sob II of the 
Limitation Aot. OangadUar r. Zahnrriya, I. L. R, 
8 All. 446, distinguished. Mushabaf AlI v. Ift- 

KHAR HUSAIN. 

[I. L. R. 10 All. 634 

Art. 36. 

Art. 49, 

[I. L. R 11 Mad. 333 

, Art. 36 and Art. 116. — Shipping '■^Collision 

— Suit for damages for lo** of ship by collision-^ 
Limitation in art ion of tort.^ A suit to recover 
damages for the loss of a ship caused by collision at 
sea is an action of tort founded upon the negligence 
of the defendant or bis servants in the management 
of his vessel, and most be brought within two years 
under the provisions of art. 36 of sch. 11 of the 
Limitation Aot XV of 1877. From the provi- 
sions of arts. 36 and 116 of sch. II of the Lhni- 
tatiou Act XV of 1877, the intention of the Act 
appears to be that not more than two years should 
be allowed for bringing a suit founded on tort, 
except in certain well-defined particular instanoee. 
£6800 Bhayaji «. Steam-bhip “ Savitri.'* 

[I. L. R* 11 Bom. 133 

1. — Art. 49.— for damage to property^ Pro* 
petty in ouetody of person other than owner — Dam» 
age to ship by coUision.] Article 49 of soh. II of the 
lamltotion Aot XV of 1877 applies only to tnlts in 
respect of property in the hands of some other 
peiion, and not to suits in respoot of property in 
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eontinued. 

the plaintifTs own pomesslon, and the injury to 
property there mentioned, is limited to oases of 
injury to property while in the custody of some 
person other than the owner. • Essoo BhataJi t?. 
Stbah-ship •* Savitri.’* 

(1. L. R. 11 Bom. 133 

2.— Art. 49 and Art. 36.— damages /or 
wrongful conversion —• Injury to moveable pro» 
perty,’] Plaintiff was the owner of a house mort- 
fpiged to defendants. On the 22ud August 1885 
defendants sold the house by anotion under a 
power of sale contained in the mortgage and 
gave possession to the purchaser. Ou the 2nd 
September 1887 plaintiff sued the defendants to 
recover the value of certain timber which was 
stored in the house and not mortgaged, and which 
plaintiff alleged the defendants had taken posses- 
sion of and converted to their own use It was 
proved that the timber was in the house when de- 
fendants took possession from the plaintiff and 
defendants did not account for it: Held (1) 
that plaintiff was entitled to recover from the de- 
fendants the value of the timber; and (2) that the 
suit was not barred ; art. 49 and not art. 80 of 
Bch. II of Limitation Act being applicable to it. 
PA8SANHA V. Madras Deposit and Benefit 
Society. 

[I. L. R. 11 Mad. 333 

— — , Art. 67. — Suit for money h'nt-^JJmitation 
for a suit to recover debt personally from the mort- 
gagor tohere mart gage-deed contains no personal 
undertaking for repayment,'] By a registered 
mortgage-deed dated the 11 th May 187(5, the 
defendant mortgage<l certain land with posses- 
sion to the plaintiff for a term of five years, the 
mortgage-deed stipulating that the plaintiff was 
to enjoy the profits, pay the assessment for it. 
and restore it to the defendant ou repayment of 
the debt. Bat no personal undertaking to pay 
was given by the defendant. The land was sold 
by the Revenue authorities for arrears of assess- 
ment due from the defendant for certain other 
lands of the defendant. The plaintiff now sought 
to recover the debt personally from the defendant. 
The Court of First Instance dismissed the plain- 
tiif s claim, on the ground that the failure, on the 
part of the plaintiff, to pay the arrears of assess- 
ment, disentitled him to recover the debt from 
the defendant personally The plaintiff appealed 
to the District Judge, who referred the case to 
the High Court : Held that the mortgage consi- 
deration for the debt having failed, the debt was 
recoverable within three years-— the registered 
mortgage-deed containing no personal under- 
taking by the defendant (mortgagor) to pay the 
loan. Sawaba Khandapa e. Abaji Jotirav. 

[h L. R. 11 Bom. 475 

.,APt.69. 

Se$ Art. 60. 

II,UB.16 0a1o.25 


LIMITATION AOT (MV OF 1877), Art. 

eontinued, 

— , Art. 69.— JViifipr hanker and ouetomor<-* 
Deposit — Loan-^Suit to recover money lodged 
a ntitive hanker more than three years after lodg- 
ment,] The relationship between a native banker 
and the person depositing inonoy with him in the 
ordinary way of business is that of borrower and 
lender, and the money lodged can be recovered as 
money lent. Article 69 of the Limitation Act (X.V 
of 1877) applies to such a transaction. The plain- 
tiffs, who wore members of the Dalviidi commu- 
nity, sued in 1883 to recover from the defendant* 
the snm of Rs. 2.G1I-.3-6 as found credited to their 
account in 1880 by the defendants* father, with 
whom the community had lodged a sum of 
Rs. 2,320 in 1874. They alleged that the sum was 
lodged on the condition that it was to be returned 
with interest on demand. It appeared that small 
sums were paid by A' to the plaintiffs from 
time to time, and no demand had ever been made 
during the lifetime of X for repayment- 
The defendants denied the alleged condition, 
and contended that the suit was barred. The 
Court of First Instance awarded the plaintiffs* 
claim. The defendants appealod to the Assistant 
Judge, who revorKod the decree, being of opinion 
that the transaction was a loan and not a deposit, 
and that the suit was barred. On ap^Htal by the 
plaintiffs to the High Court : Held, confirming 
the decree of the lower Appellate Court, that tho 
plaintiffs’ suit was barred by art. 59 of tho 
Limitation Act (XV of 1877). The plaintiffs 
contended that the money was lotigod as a 
•‘deposit’* and not as a loan, and that art. 60 
of sch. II of the Limitation Act applied. 
They relied upon the following oircurastanoes as 
showing the nature of the transaction, riz, (1) 
that it was arranged that the money should re- 
main niitil a favourable opportunity should occur 
for applying it to the building of a dharmshdla ; 
(2) that interest was to lie paid upon it ; (3) that 
the aoconnt was to be annually settled ; (4) that 
it was to be withdrawn in one sum ; Held, t^t 
these circumstances, if proved, did not neces- 
sarily deprive the transaction of the character 
of a loan by creating a fiduciary relationship 
between the parties (which is essential to a 
deposit in its technical sense), and thus die- 
tin^ishing it from the ordinary dealings between 
native bankers and their oostomers, IciiHA 
DiiANJl V. Natha. 

[X L. R. 13 Bosl 338 

Art. 00. 

See ART. 69. 

il. L. R. 13 Bom. 338 

-, Art. 00 . — Money depo*ited---Danker and 

Customer-^ Money lent-^** l)eposU *'•-—** Tmet 
Cause of aotien^ Demand,] The pUdntiff 
deposited from time to time with the Am of 
the defendant, who carried on a banking butliiesk 
varions snms of money, the amonnts d^poaltad 
bearing interest, and at times certain sotni being 
withdrawn by the plaintiff, and an aooonnt 
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of the balance of principal and interesb being 
abruok nb bhe end of each year and prenenbed bo 
tbe piainbifl. The dabe of the ft ret <lepoHit vtraK 
nob known, bub it was some time previous 
to 1282 (1875). A demand was made for bhe 
whole amount of the prinoipnl and interest in 
Bhadro 1292 (Angusb— Septomhor 1885), and tho 
demand not having been complied with, a suit bo 
recover bhe money was brought on the 8th 
March 1886: llHd^ that art. 60 and not art. 59 
of the Limitation Act was applicable to the 
case ; bhe cause of ucliou therefore arose at 
the date of tbe demantl and the suit wa-s not 
barrefl. The d\etum of Whitic. .T., in the case of 
jRtfW SuUh lihunjo v. hrolnnoi/i 0 C. L. U. 
470, that the *• word ‘depoHib’ in tho Limitation 
Act as distinct from ‘ loan * points to cases whore 
money is lodged with nnoblier under an express 
trust or under circumstances from which a trust 
may be implied." disNonte<l from. IshuhChun* 
DKR BHADUHI V. JlUUN KUMAHI BiBI. 

[1. L, R. 10 Calo. 26 

— , Art 01, 

See Art. 115. 

[I. L. H. 14 Oalo. 266 

1. ~Art. 62.— paid — Money hid and n*. 
Ceired — (Jiwdn paid for hef ore drltrery Short de~ 
lipery-^ Failure of eoimderation.l M<mey paid a.s 
tbe price of goods to be delivered bertwifler is 
money received for the use of tho seller, and it is 
only ujwn failure of consideration thst the 
money so paid becomes money riKJoivod for tho 
use of the buyer. Whoa gtXKls which have ah 
ready l»een paid for are afterwards found t(» ho 
short dellvoro<l, tho failure of oonsidoration tako'i 
place on the date of delivery, and limitation in 
riw|>cct of a suit to recover buck the sum overpaid 
will bo rockoiuwl from that date. Atol Kuisto 
B ofcE V. Lyon and Co. 

U, L. R. 14 Calo. 457 

2. -Art. 62. — iVw/f to rreorer pnrehtutf.monry 
-••^FaUnre of eonnuirration- -(tnutt' of artion^ Ar- 
crual o/*.] Purchase-money paid for a cousidern' 
tion which has wholly failed is money received 
fur the use of the buyer, and a suit to recover 
hack the money is thus governed by art. 62 of 
toh. II of the Liinib^iou Act. A purchased a 
share of joint pro)mr by from a member of a Mitak- 
shara family, but his suit to recover possession of 
it was dismissoti on the grouml that the sale hav- 
ing been made without the consent of the other 
ooparoeners was void under tbe law. A then 
brought a suit to recover back the purchase- 
money by reason of failure of oousideration: Held, 

. that the failure of oousideration, although it did 
not become apparent until tbe former suit was 
brought and failed, was a failure from the begin- 
ning, and time ran from tbe <late when the pur* 
ohase-moner was paid, Hanuman Kamut r. 
Hakpmak Mamouk. 

(1.L,R.15 Oalo. 51 


LIMITATION ACT (XV OP 1877)-e?<mfrf. 
, Art. 64. 

See Art. 97. 

[I. L. R. 11 All. 47 

1. — Art. *ih.^DecTee payable by instidmente — 
Inxtalment , Failure of whole turn decreed to fall 
due~^Right of decree-holder to waive hU rigid to 
cj’eente the whole decree-^-WaieerJ] A proviso in 
a decree made payable by instalments, by which 
tbe whole amount of tbe decree is to become due 
upon default in payment of any instalmelit, is a 
proviso enuring for the benefit of the decr6e<» 
holder alone, and he is at liberty to take advan- 
tage of it or to waive it as he thinks fit. In this 
case it was held that be did waive his right, and 
therefore his right to recover the amount by in- 
stalments subsequently was not barred, limitation 
not running against him from the original de- 
fault It AW cuLPo Bhattaohakji V , Bam 
Chukdeu Shome. 

[I.L. R. 14 Oalo. 362 

2. — Art. 76 — Tnntalment bond — Default in one 
instalment, the whole amount to fall due — Waiver.^ 
The mere fact that a creditor ha.s done nothing to 
enforce a condition in an instrument, under 
which the whole <iebb became due on failure in 
the payment of one instalment, is no evidence of 
waiver within tbe meaning of art. 75 of the 
Limitation Act. Nonooip Ch UNDER Shaha r. 
Ham Krishna Boy Chowdhry. 

[I. L. R. 14 Calc. 397 

3. — Art. 75. — Bond payable by instalments — 
Default in paymeut of an instalment — Waiver of 
a eondition of forfeit are on default in payment of 
out: instalment-^Aeeeytanoe. tf an instalment arrr- 
due,] A bond payable by instalments, provided 
that if default was made in paying one instal- 
ment tho whole debt should become due. The 
amount of the third instalment was paid five days 
after it became »lno, Tho Lower Court found that 
this payment was accepted by the obligee as a 
payment made on account or in satisfaction of 
the third instalment, and not as a mere part pay- 
ment on reduction of the whole debt, and that 
tbe uircumstances indicated an intention to waive 
the forfeiture tUongh there was no express waiver : 
Held, that the acceptance of the amount of the 
third instalment constituted a waiver within 
meaning of art. 75. of sch. II of tbe Limitation 
Act, 18.7, Nagappa t. Ismail. 

[I.L. R. 12 Had. 192 

4. — Art. Execution of DecreC'^JDeefxe pay- 

able by instalments-— Default — TFaieer.J A decree 
was made for paymeut of the decretal amount by 
monthly inatatmenU running over a period of 
twelve years : and it was provided that cm default 
the decree-holder might execute the decree ae a 
whole for the balance then doe. In 18SS a de- 
fault was made, and in 1884, tbe deovee-holder 
filed an application for execution in respeot 
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cimtimed, 

thereof, bat did not proceed with it, and con- 
tinued to receive the monthly inetolmentfl. In 
1887, he made another application for execution, 
in which he relied on the game default : livid 
that the default if it was one hod been waived by 
the decree-holder, and that such waiver was a 
good defence to the present application. Mamford 
V. Peal. I. L. R. 2 All. 857 and Asmvtullah Dalai v. 
Kally Churn Mitter, I. L. R. 7 Calc. 56, distin- 
guished. Buddhu Lal v. Rekkhab Dah 

[I. L. R. 11 All. 482 

— — ,Art. SO.— Suit onvnrvffiiftvred Bond pledg- 
ing moteahle property for repayment.'] In a suitoii 
an unregistered bond, whereby certain moveable 
property in the debtor’s possession was pledged as 
security for the repayment of principal and in- 
terest : Beld, that the suit was governed by art. 
80, sch. II, of the. Limitation Act 1877. VlTLA 
Kamtz V . Kai.ekara. 

[I. L. R. 11 Mad. 163 

1. — Art. 86. — Mutual eurrent aeeountn^Bevl- 
proe.al dtmandn.] A employed B as his agent. 
B alone kept written debit and cretlit occountH. 
A sued B for a balance due on the account be- 
tween them : Held, that the debit and credit ac- 
count showed reciprocal demands between plain- 
tiff and defendants, and that the account was a 
mutual open and current account within the 
meaning of Limitation Act, 1877, sch. II, art. 85. 
Lakshmayya r. Jaoannatham. 

[I. L. R. 10 Mad. 199 

2. — Art. 86. — Mutual, open and current ae- 
counU.] A acted as commission agent for B and 
C A furnished a debit and cre<lit account in 
February 1878. The account was disputed aud 
the matter was referred to arbitration: for 
which purpose in March 1880 a “memorandum of 
items to be settled” was drawn up and signed by 
B and C, in which they denied that any balance 
would be fonnd due to A, but acknowledged that 
accounts mast be taken and that they would bo 
liable if any balance were found due to A. In 
June 1880 B signed and supplied to the arbitrator 
an account on behalf of himself and C. The arbi- 
trator made an award which was set aside. A 
filed a suit against B and C in September 1882 for 
the balance dne to him : Held, that the accounts 
were mutual, open aud current accounts, and that 
the suit was not barred by limitation. Sitayya 
r. Ranoabeddi. 

[I. L. R. 10 Mad. 269 

— , Art. 89 . — Principal and Agent— Suit by 
principal for an account — Olgeet of a decree for an 
aeeauiU, a« dUtinguUhed from a decree made upon 
the hearing.] A oontinned agency, or employment 
as dewan, for the purpose of drawing and expend- 
ing money of a principal, resulted in a suit 
by latter, who alleged that more had been 
dnwn than expended for him, and that a speci- 


LIMITATION ACT (XV OF 1877), Art. 89 

— continued. 

fle sum. or balance, stood against the defendant^ 
having been misappropriated by him. The prin* 
cipal claimed also any further sum that might be 
proved to be payable : Held that in such a suit 
limitation which was govcrnwl by art, 90 of 
Act IX of 1871, commeucod from the date on 
which the agency ceaseil. IIuruinath Rai c. 
Kbishna Kumab Bakshi. 

[I. L. R. 14 Oalo. 147 
[L. R. 13 I. A. 123 

, Art. 90. 

See Art, 81). 

[I. L. R. 14 Oalo. 147 
[L. R. 13 I. A. 123 

l ““Art 91, — Suit to net a^ide an> instrvwent 
creating a charge on innnoceahle property^ and to 
retyver pnm'Knion.] Article 92, sen. if, of Act 
IX of 1871 has no application to a suit to set 
aside a mortgage bond, on the ground of fraud, 
aud to recover possession of the immoveable pro* 
perty therein rcferroii to. The article in question 
applies onlv wlicre a bare declaration Is sought 
regarding the cancellation of a bond, or otner 
iiiKtrumcnt Sikher Chund v. Dnlputty Singh. 
I. L. R. 6 Calc. followed. Boo JiNATBOo v. 
SliANAQAR VaLAB KaNJI. 

[I, L. R. 11 Bom. 78 

2 . — Art. 91 . -^So it to net anide deed—fVaud.] 
In a suit iustituted in 1884 by a husband and 
wife to have n deed, granting land, which was 
executed by the husband in 1872. set aside on the 
ground that it ha<i been obtained from the latter 
by fraud and undue infiuoiico, the facts relied 
upon were known to the husband from tbe date 
of the deed. Although in another suit a sale by tbe 
husband, effexjted in 1879, was set aside in 1882, on 
the ground of his having been unduly influenced, 
he was not at the time of the previous transaction, 
nor for some years after it mentally incompetent 
or unable to allow that knowledge to operate 
ou bis mind: Held that, therefore, tbe suit, 
falling within s. 91 of sch. II of Act XV of 1877 
was not maintainable by either of the plaintiff!. 
Janki Kukwar V . Ajit Singh. 

[1. L. R. 16 Oalo. 66 
[L. R. 14 I. A. 148 

3, — Art 9\.—Mahommedan Law— Gift-^Suit 

by heir for nhare of donorU property by declare 
ation or inralidity of gift.] A Mahommedan, who 
in October 1875, executed a deed of gift of his 
property, under which possession was taken by 
the donees, died in June 1885 never having taken 
any steps to have tbe deed of gift set aei^. In 
February 1886, a suit was brought by bis nephew, 
claiming a share in the donors eetate hy 
right of inheritance, and by having it deelared 
that the deed was procured from the donor ^ 
fraud and nodoe influenoe. It was found that 
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the plaintiff was aware of the existence of the 
deed soon after its execution, and that if there 
were any facts entitling him to haTe it cancelled, 
those facts were known to him more than three 
years before the institution of the suit : Held that 
the plaintiff had, during the douor's lifetime, no 
reversionary oi vested interest in the estate, but 
a mere possibility of inheritauce, and consequent- 
ly the donor, when he executed the deed, had full 
disposing power over his property, and the right 
which, at his death, accrued to the plaintiff, 
came to the latter affected by the donor’s acts and 
dispositions ; and that as a suit by the donor to 
set aside tlie deed would, at the time of his death, 
be barred by art. 91 of the Limitation Act (XV 
of 1877), such a suit was also barred against the 
plaintiff, who claimed through him, the cancel- 
men t of the deed being a substantial and neces- 
sary incident of the claim, and the necessity 
which rested upon the plaintiff for obtaining 
such oanoelment before he could dislodge the do- 
nees not being obviated by bis ohoosing to call 
the suit one for possession of immoveable pro- 
perty. AMnl Wahih Khun, v. Nuran hihee^ L. R. 
12 I. A. 91, and Jagadamha Chaodhrain v. Da- 
khina Mahm^ L. U. 13 1. A. 84, referred to. 
Hasan Au a. Nazo. 

[L L. R. 11 AU. 460 

4.— Art. 01 and Art. 120.— iSwif/or deelarotion 
ef title — JneidffHtal relit’/— Setting aside instm- 
Tho ^riod of limitation for suits to de- 
dare title is six years from the date when the right 
accrued, under the Limitation Act, 1877, sob. II, 
art. 120 ; and this period is not affected by art 91, 
though the effect of the declaration is to set 
aside an instrument as against the plaintifl. 
PaCUAUUTUA V. OUINNAPPAN. 

[[1. L. R. 10 Had. 213 

, Art. 03. 

See Fraux>— Effect of Fraud. 

[I. L. R. 11 Bom. 708 

1.— Art. 96,— iZmwac Jlecerery Act {Madras) 
^Madras Aet 11 of 1864, r. 69^ Sait to set asi^ 
a sale for artears of rerenwe — Fraud. ] In a suit, in 
July 1885, to set aside a sale of land of the plain- 
tiff, made in July 1884 as if for arrears of revenue 
under Act II ^ 1864 (Madras), on the ground 
that the sale bad been brought about by fraud 
and oollusimi between the purchaser and the village 
officers, it was found the plaintiff had knowledge 
of the alleged fraud more than aix months before 
suit : Meld that the law of limitation applicable to 
the oaae was s. 69 of Act II of 1864, and not a. 95 
of tihe Limitation Act, and that the suit was there- 
fore barred. VeaktUapatki v. Sahramawga^ I. L R. 

9 Mad. 457, explained, Fatk Sahm ▼, Zola 
Sitsa Prasad, 2 B. L. E. F. B. 1, and Lala 
Mohmruk Lai v. Ssmtary p/ Stale for India, I.L.R. 
11 0alo.200,oowddered. Vsnkata e. Obuioadu. 

fL la B. 18 Mad. 108 


-LIMITATION AOT (XV OF 1877), Art. 06 

— continued, 

2. — Art. 06 and Art. 12. — Suit hy reversioner 
toestahlisk his title to property sold in execution qf 
decree obtained against a widow as representative 
of her deceased husband's estate — Fraud^^Collu- 
sion.'] The plaintiff, as the nearest heir of one 
O T, who died intestate in 1873, sued to set 
aside a sale of certain immoveable property be- 
longing to the estate of the deceased, which had 
been sold on the 3rd November 1876, in execu- 
tion of a money-decree obtained by the defend- 
ant J, against B V, the widow of 0 T, B V 
had married a second time in 1876, and her 
second husband was the brother of the pur- 
chaser at the execution sale. The plaintiff al- 
leged that the decree had been fraudulently and 
collusively obtained on a bond in 0 Ts name, 
which had been forged by J, The suit waa 
brought on the 28th January 1878, and the plain- 
tiff prayed that the sale might be cancelled, 
having been made in order to defeat his rights ; 
that he might be declared the heir of 0 T, and 
that possession of the pro()erty, with mesne pro- 
fits, might be awarded to him. The lower Courts 
dismissed the suit, holding that it was barred by 
art. 12, ol. (a) of sch. II of the Limitation 
Act XV of 1877. On appeal to the High Court : 
Held that art. 12 did not apply ; for, although 
the plaintiff sued to set aside a sale held in 
execution of a decree, he did so, not as one 
who would have been bound by the sale if the 
suit bad not been brought, but in order to obtain 
a declaration that he was not bound by it, the 
decree under which the sale was held having 
been fradulent and collusive ; so that the cause 
of action could only have arisen when he became 
aware of the fraud. Article 95 of sch. II of Act 
XV of 1877 applied to the present suit, which was, 
therefore, in time. Pareku Hanohor v, Bai 
Vakhat. 

[I. L. R. 11 Bom. no 

3. — Art. 96 and Arts. 12 and l^^.—Sale 
for arrears (f revenue — Suit for possession of 
land — l^raud.] The plaintiff’s land was sold by 
the Revonae authorities for arrears of assessment 
due to the inamdar. The plaintiff applied to the 
Mamlatdar to have the sale set aside on the 
ground of fraud on the part of the inamdar, but 
his application was rejected ; and the sale was 
confirmed in Jnly 1879. The anotion-pnrohaaer 
was thereupon put in possession. In 1886 the 
plaintiff sued to recover possession of the land in 
question : Held that the suit, having been 
brought more than one year after the date of 
the sale, was barred by art. 12, ol. (5) and (tf) 
of soh. 11 of the Limitation Act (XV of 1877). 
The sale was one in pnrsnanoe of an order 
of the Collector or other officer of revenue, aiul 
if not for arrears of Government revenue wan 
at any rate a sale for arrears t)i rent recoverable 
as arrears of revenue. The plaintiff, as ooon- 
pant of the land, was bonnd oy the asle, nnieee 
and until it was reveraed, and the title of the par- 
oheaer at the sale waa a perfeoUy good title until 
the eale waa aet aeide in doe ooiizaa of law : 
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— eontinved. 

also, that the plaintiff's alleg^ation. that the sale 
took place in oonseqnenoe of the fraud of the 
inamdar, would make, not art. 144, but art. 96, 
applicable to the case. Balaji Krishna r. 
PlBCUAND BUDHABAM. 

£1. L. R. 13 Bom. 221 

— — , Art. 07 and Art. 64. — Rftention of debt 
by debtor an part of oonnidet'ation of another 
contract. 2 Money due on an account stated 
which would, as such, have been barred in three 
years from the statement, under Act XV of 1877, 
sch. II, art. 64. becomes, for purposes of limita- 
tion, a debt of another character, when, it having 
been the subject of an arrangement whereby it 
was to be retained by the debtor as part of the 
consideration upon a propose<1 sale of land, that 
arrangement failed, the sale not being specifically 
enforceable, and so declared by decree. In con- 
templation of a sale of land by the debtor to the 
creditor, it was agreetl that the book debt should 
be retained by the former in satisfaction of part 
of the price, but the parties failing to agree as to 
certain other terms, a suit, brought by the intend- 
ing vendor for specific performance, was dismis- 
sed, on the ground that no effectual agreement 
had been made. Jfeld that this decree brought 
about a new state of things, and imposed a new 
obligation on the debtor, who could no longer 
allege that he was absolved by the creditors being 
entitled to the land instead of the money. Ho 
became bound to pay that which he had retained 
in payment of bis land, the date of the decree 
giving the date of the failure of an existing con- 
sideration, within the meaning of art. 97. 
Ba88U Kuab V. Duum Singh. 

[I. L. R. 11 All. 47 

1.— Art. 9G and Art. 132,— SuH to recover 
aeneenment paid hy a co-owncr of property from, 
other co-owner H— Charge on share of co-skarer,^ 
In 1868. the uncle of the plaintiff brought a suit, 
(No. 176 of 1868), against five members of the 
undivided family, to which the defendants in the 
present suit belonged, and obtained a money- 
decree. In execution of that decree, he attach^ 
and sold certain land, in which all the members of 
the defendants’ family were interested. At the 
sale he purchased the land himself, and was put 
into possession. In 1873, he began to pay the 
assessment upon the whole property. Subimqueat 
litigation took place between him and the defend- 
ants' family, pending which the plaintiff separat- 
ed from his uncle, and obtained the property in 
question as his share. The result of that litiga- 
tion was a decree by the High Court, on the 23rd 
f^ptember 1879, declaring th^it the plaintiff's 
uncle was only entitled to the interest of the five 
members of family who had been defendants 
in his suit (No. 176 of 1868) in execution of the 
decree in which the property had been sold. The 
brought the present suit, in 1883, against 
the other members of the family to recover their 
proportiminto shnre of the aasesament for the years 
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1876- 1878, during which |>eriod he had paid the 
whole assessment. He prayed for a sale of tbeit 
interest in the land. Uoih the lower Courts held 
that the payment of assessment did not create a 
charge on the pro|K)rty . and that the plaintiff having 
omitted to sue within three years from the date of 
the payments made by him, the present suit was 
barred. On appeal by the plaintiff to the High 
Court heldf confirming the lower Court’s decree, 
that the suit was barred. The plaintiff paid the 
assessment as full owner of the property, and itwas 
entirely by his own action that the defendants had 
been excluded from the property, and did not pay 
their quotas of the assessment. Under those cir- 
cumstanoes, the payments could not be regarded 
as salvage payments so as to make them a charge, 
according to equity, justice, and good cousoience, 
upou the shares of the other oo-owners. AcHUT 
Hamchandra Pai r. Uari Kamti. 

[I. L. R. 11 Bom. did 

2. — Art. 90 and Art. 132,— Government re- 
venvef Suit to rrroret money paid on account of— 
(''harge on itnntot'eahfe properly — Co-sharcr^ Pay- 
ment of arrears of rerenve %.] The plainti^ 
and defendants were the proprietors of two sepa- 
rate plots of land, Huparatcly assessed with Govern- 
ment revenue, but covered by the same towzi 
number. Plaintiffs paid the Government revenue, 
due from the defendants in respect of thuir plot 
from Scptomlier 187.H to June 1886, in order to 
prevent the two plots being brought to sale, and 
on the 28th Soptemb<;r 1885 instituted a suit to ro- 
oover the amount. It was contended on behalf of 
the plaintiff, that art. 132 of soh. 11 of Act XV of 
1877 applied to the facts of the case, and that the 
plaintiffs were therefore entitled to recover all 
amounts so paid within twelve years of date of 
suit. Held that, as on the authority of Kinu Jiam 
Dossy. Muzaffer Jlosain Shaha,X, h, H. 14 Calo. 
809, the plaintiffs had no charge upon the pro- 
perty in respect of which the payment had been 
made, and as on the authority of liamdin v. Kalka 
Pershad, L. R. 12 I. A. 12; I. L. B. 7 All. 602, 
art. 132 only applied to cases where the money 
sought to bo recovered is a charge upon the pro- 
perty, the iimitatiou applioablo to the ease waa 
that provided by art. 99, and the plaintiffs’ claim 
in respect of all payments made more than three 
years before suit was barred. Khhb Lal Sauu 
V, PUDMANUND SiNOH. 

[I. L. R. 16 Oalo. 642 

, Art. 113 ,— Ejnehange-^ Agreement that if 

either party were deprived of land roaeimed he 
should rereive other land — Aei XV of 1877, sch, 
II, No. 113.] In 1871, the plaintiffs hnd the de- 
fendants executed a deed whereby they effected 
an exchange of certain lands, and each party 
agreed to resist by legal process or by bringing 
an action any claim or interference with the 
other in respect of the property exchange^ and' 
to bear the costs which might incurred in anob 
legal proceedings in certain proportions, and th at 
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if as ft reiult of such prooeedlnfifs either of the 
jiarties were deprived of the lands exchanged or 
any part of them, the other should make it up 
out of certain of his owu land. In 1881 the 
plaintiffs brought an action against a third party 
who claimed title to some of the exchanged lands, 
and joined the defendants as defendants, the lat- 
ter admitting the plaintiffs* title. The plaintiffs 
were defeated in that suit in 1882. In 1885 (with- 
in three years from the time the defendants re- 
fused to give them other land) they sued on the 
deed of 1871 to have the exchange therein pro- 
vided forcarrie^l out. Udd by the Full Bench that 
the cause of action arose in 1882, when there was 
a loss to the plaintiffs in the sense contemplated in 
the dee<l, and the defendants were called upon 
specifically to perform their covenant, and that 
the present suit having been brought within three 
years after their refusal to perform it. was with- 
in the time fixed by art. 1 l.'l. sch. II. of the Limi- 
tation Act (XV of 1877). Hori Tiwari v . Raghu- 
KATH Tiwari. 

£L L. R. 10 All. 27 

Art. 116. 

See Art. 36. 

[I. L. R. 11 Bom. 133 


1. — Art. 116 and S. Bond^JntereH 

pontdiem-^Non-payment of principal and intertHt 
at agreed date ■^Continuing hrcaoh — Sucreftoire 
JtreaeheM.] Upon failure to pay the principal and 
interest secured by a bond upon the <lny appoint- 
ed for such payment, breach of the oontraot to 

ay is committed, and there is no ** continuing 
reach** within the meaning of s. 23 nor '*8uoces- 
aive breaches’* within the meaning of art. 115 of 
the Limitation Act (XV of 1877). Mansab Ali 
O. OULAB CUAND. 

[1. L. R. 10 All. 85 

2. — Art. 116 and s. 61. — Agent for pur- 
ekaw of Store* for Gorernmrnty Suit by — Cauee 
^f action — Suit againot Secretary of State 
^ekmuoledginent^ Act XV of 1877, **. ami 
20.] The plaintiff, a purohasing agent, sued the 
Secretary of State for India in €k>anoii to recover 
certain sums of money alleged to bedne to him 
for the purchase of stores, etc., for the Second 
Cabttl Campaign. This suit was brought more 
than three years after the terminatioo of the 
plaintiff's agency and more than three years after 
the last supply made by him as purohasing agent, 
but within a few months after the final refusal of 
the Oommiseariat Department to pay him the 
amount claimed ; held, that it was donbtf nl if 
art. 61 of the second sohednle of Limitation Act 
would apply, as against the Secretary of State 
for (}ottnoil in India, but even if not the salt was 
barred by art. U5. Doya Nabain Txwaby r, 
SlCBBTART or STATK KOBIMOIA. 

[I. L. R. 14 Oalo. 266 


LIMITATION ACT i 

1 . — Art. 116 ,— arrearggf 

tered contract] A suit to recover arrears of rent 
upon a registered contract is governed by soh. II, 
art. 116 of the Limitation Act. UMSfiH Chundjbb 
Musdul «?. Adarmoni Dabl 

[L L. R. 15 Oalo. 221 

2. —Art. 116.-— Suit on bond.] A sued as assignee 
of a bond (payable in 1872), hypothecating land 
in the mofussil. J9, A'g assignor, was a vakil 
practising in the High Court. B had obtained 
an assignment of the obligee’s interest in tbe 
bond sued on, and also auotlier bond for Rs. 3,000 
between the same parties after tbe let July 1882. 
for Rs. 4,500. B had previously purchased the 
two bonds at a sale in execution of the decree 
of a Mofussil Court for Rs, o each. A’s assign- 
ment from B purported to be made to A in pay- 
ment of certain debts owed to him by B, No 
interest had been paid on the bond and no tender 
had been made to the plaintiff : Ucld in a suit 
brought in 1884 that the creditor’s personal 
remedy was barred by art. 116 of the Limitation 
Act. Ratunabami r. Subramamya. 

[I. L. R. 11 Had. 66 

8.— Art. \\6.—JDamagcn for non-payment on 
due date — Charge on hypothecated property — 
Snccceitirc or eontimiing breaches of contract.] 
Damages given after the dne date of a mort- 
gage for non-payment of the principal money 
u|>on tbe due date, are damages for breaoh 
of contract, and not interest payable in per- 
formance of a contract ; and under art. 116, 
sch. II of the Limitation Act (XV of 1877), 
a suit to recover suoh damages must be brought 
Muthiii six years from the time when the 
contract for the breach of which they are 
claimed was broken. It cannot bo said that suoh 
damages are, from the date whem the contract 
was broken, and even before they have been 
ascertained or decreed, a charge upon the pro- 
perty hy()othecated, so ns to make art. 116 in- 
applicable. J*riee v. The Great Weotem Bail* 
imy Co., 16 L. J. Exch. 87 ; Morgan v. donee. 22 
L. J. Exch. 232 ; Cordillo y.Wrg«elinJ. L. R.fiCfa. 
D. 287; In re Kerr' 9 Policy. L. R 8 Eq. 831 ; Lippard 
y. Jiicketti. 1. L. R. 14 £q. 291, A v. AVmifer, 
L. R. 7 K. and 1, Ap. 27 ; and Bixhen Dyal v. 
Udit Karayan. I. L. R. 8 All. 486, distinguished. 
In suoh cases there is one breach of the contract, 
namely, the non-payment on the date agreed 
upon ; and there is no question of continuing or 
suooessive breaches. Manmb Ali v. Ouldb C^nd, 
I. L. R. 10 All. 85, referred to. Bbaowaht Sikoh 
r. Daryao Singh. 

[I.L.R.11A1L416 

^.Art. 118.*— Suit for declaration that 

alleged adoption it taraZtV.] Where, in a suit 
brought in 1885, for a declaration that an adopfekm. 
alleg^ to have taken place in 1871 was nuU and 
void, the factum of adoption was disputed, and it 
was not ihown that the alleged adoption beoame 
known to the plaintiff before 1881 : Bald, with 
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reference to art. 118 of sob. 11 of tbe Limitation 
Act (XV of 1877). that the enit was within timo, 
Jatiadamha Ch-aodhram v. Dahhina Mohvn JRoi/ 
Cliaodhri^ I. L. H. 1.3 Calo. 308, distinguished. 
Ganga Sahai r. Lbehraj Singh. 

[I. L. R. 9 All. 253 

Art. 120. 

See Aet. 123. 

[1. L. R, 12 Mad. 487 

1. — Art. 120, — Suit onwritten hiftfrvment nhiclt 
(*m(ld not JiMve heen rrgUifred — Limitation Jrf, 
1859, g. 1, rig. 9, 10, 16 ] Tlie period of limitation 
applicable under Act XIV of 1859 to suits upon 
written instruments which could not have been 
registered under the law in force at the timo of 
execution of such instruments was six years under 
cl. 16 of 8. 1 of the said Act. VEnkatachalam 
r , Vbnkatayya. 

[I. L. R. 11 Mad. 207 

2. — Art 120.— Art XIII of 1859. x. 2-~-Claim 
to rororrr an adcanoe.^ Aet XI 11 of 1859 being a 
penal enactment, the Limitation A<!t (sch. II art. 
120) is no bar to a claim under s. 2 recover an j 
advance made to a labourer. In uk Kittu. j 

(I. L. R. 11 Mad. 332 | 

3. —Art. 120. — Suit for vrmoml of A 

shit by a zemindar for removal of trees planted 
in certain waste land of his village by persons 
who have no right to plant them, is goverued by 
art 120, soh, II of the Limitation Act, and 
not by art. 32. sch. II of the Act. Where a 
defendant having a right to use property for a 
specified purpose perverts it to other purposes, 
and a suit has to be instituted for any relief in 
respect of any injuriojis consequences arising 
from such perversion, such a suit will be govern- 
ed by art. 32, sch II of the Limitation Act. 

' Gangadhar v. Ztihurriya. I L. R. 8 All. 416. dis- 
tinguished. Mubuabaf Ali r. Iftkuar Husain. 

ri. L. R. 10 All. 634 

4. — Art. 120 and Art. 10 — Malwmedan law — 
Pre-emption — Conditiottal ttale — Itighf of prv-omp- 
tion among coparcenrrg— Private partition of pvt- 
tidari extate^ A and B had certain proprietary 
rightsin an 8-annas of a certain mehal. Cand 
D had no rights in that pntti, but D had a small 
share in the remaining 8-annas pvtti. A private 
partition between tbe pntfU having taken place, 

C and D'g brother lent to B two suras of Rs. 200 
and Re. 199 by deeds of hai-hiUrvvfa dated the 
!2th and 2l8t June 1876. O and D subsequently 
inHtitated foreclosure proceedings, and on tbe 
6th May 1884, were put into possession of B'* 
share in the fiiet mentmned putii in execution of 
m decree which they had obtained. On the 18th 
April 1886 A sued C and B to enforce his right of 
me-emptioin : Beld^ that the suit was not ^rred 
Igr Umitatioii, it being governed by either art, 10, 

W., D, 
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’^'onfinued, 

sch. II of the Limitation Act (Act XV of 1877), 
which gave the plaintiff a year from the 6th May 
1884. the date on which the mortgagee obtained 

possession, or by art. 120. under which his right 
to sue acorned upon the expiry of the six months’ 
grace allowed to the mortgagor after the decree 
for foreclosure, and there would bo six years 
allowed from that time. Digambuu Missur r. 
Ram Lal Roy. 

[I.L. R 14 0alo.761 

5. — Art. 120 and Art. 91. — Svit for deelnra- 
fiou. of titlo - Ineidctital relief - Si tting axule 
inxt ntment.] The j>«riod of limitation for suits 
to declare title is six years from the date when 
the right aecriied, under the Limitation Act, 
1877. sch 11, art. 120; and this period is not 

I aifected by art. 91. through the effect of the de- 
claration is to set aside an instrument ns against 
the plaintiff. rAOUAMUTHir r. OiiiNNArrAN. 

LI. L. R, 10 Mad. 213 

6. — Art. 120 and Art. 127.— Suit for partition 
and aeeonnt of joint proportg.^ In a suit, com- 
menced in 1865 by a member of a joint family 
for the declaratiou of his righls. partritiou not 
being claiine<l. the order of fT(jr Majesty in Council 
(1879) directed that the talukdar should cause and 
allow the villages forming tho taliikilan estate 
and the procee<is thereof to be managed and 
applied according to tho trust declared in favor of 
the members of the family. Tbe plaintiff in that 
suit afterwaids obtained entry of bis nains as » 
co-.sharer in the villages in the re.gisl^r kept utidor 
Act XVn of 1876, H. 56 ; and then on IHh Decem- 
ber 1880 brought tbe present suit for his share 
upon partition, both in that estate os it st<x>d in 

^ 1865, ami also with the addition of villages since 

I af*quiro<l out of profits, claiming an account 
against tho talukdar : Held^ that the suit, as one 
for partition and an aerjount, was not barred by 
limitation under Act XV of 1877, art, 120, and 
must be decreed. PiuTJii Pal r. JowAHiu Singh. 

fl. L. R. 14 Oalo. 493 
[L R 14 I. A. 37 

, Art. 123 and Art. 120.— Bjnervt or de xon 

tori Suit foe a nfuirr of Gomramt-nt promixxory 
notex hy an heir againxt one falxely profexxing to 
hold them undrra mifl ] Suit in 1887 by a daughter 
to recover her share of Government promissory 
notes, being xtridhanam of her mother who died 
in 1880. n»o property in question had l.»een ia 
the possession of a son of the deceased since her 
death. He olaime^l tbe property undet'a will, but 
tho will was set aside by the Court as false ia 
1884 : Held, that Limitation Act. sch. II. art. 123, 
is applicable only to oases in which the defendant 
lawfully represents the estate of the deceased, and 
that the suit was accordingly barred by iimitatioa. 
SlTHAMMA r, NaRATANA. 

(1. L. R. 12 Ma<L 487 
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Art. 127. 

See Abt. 120. 

[I. L. R. 14 Oalo. 498 

1.— Art. 127. — Limitation Act 1869.8. 1, cl. 13 — 
Jlindn larv^Mainto^Mnce^IlqfvMal of perenn liable 
to maintain — Caune of action."] In a suit for main- 
tenance brought in 1887 by a Uindu widow against 
the undivided familyof her deceased husband, who 
had died about 24 years before suit, it appeared 
that her maintenance had not been made a charge 
on specific property : Held, that time began to 
run against the plaintiff’s claim under the Limi- 
tation Act of 186.9. only from the date of refusal 
on the defendant’s part to maintain her. Narayan 
Jiao Jlamohandra Pant v. Jtamahai (I, L. H. 

3 Bom. 416), followed. Uamanamma v. Sam. 
BAVYA. 

[I. L. R. 12 Mad. 347 

2. — Art. 127. — Sait for oh are of property alleged 
to he joint — Limitation Aet 1869, h. 1, el. 13 — /9‘o- 
jn’riy in poKxemon of a managing member.] Suit for 
partition and possession of an undividod share of 
property sold to plaiutiit by au aged goxha la<ly of 
the class of Canarese Muhammadans called Nava- 
yatH. The property sold was the vendor’s share 
as heiress of her father, brother, and sister, who 
died in 1 8r>({, 1800 and 1871, respectively; but it 
appearodtbat the property of the family had been 
in the possession of one managing member since 
1866 : Jleld^ that the suit was not barred by limi- 
tation. KuATUA r. IbMAlL. 

il. L. R 12 Mad. 880 

3. -Art. 127. — .Swi7/(f»r vom’seion hy purchaser 
from sharer in Joint famify.] Art. 127 of sch. II 
of Act XV of 1877 does not apply to a suit where 
the plaintiff is a stranger, who has purchased a 
share in joint family property from one of tho 
members thereof. Houkkdra Chundua Gupta 
Boy r. AuBOAiU)! Munduu 

II. L. K. 14 Calc. 544 

4. — Art. 127.— JViadw latr — Joint family — Joint 
estate — Part it ion-^ Portion of estate resef^ed v^t^ 
divided — Possession oj reserred portion hy one 
memher of family — Adverse possession — l*ossession^ 
inference arising from — Jiurden of proof lies Jndi- 
eata as between defendants.] The plaintiffs sued 
for part of a house as a portion of joint family 
property left undivided on the oooasion of a gene- 
ral partition which had taken place about thirty- 
five years before tho suit. The defendant had 
ftiuoe then been in sole possession and enjoymen t 
of the house in dispute. Tho Subordinate Judge 
dismissed the suit as barred by limitation, on the 
ground that the plaintiffs had failed to prove 
participation in possession or enjoyment vdthin 
twelve years. On appeal, the Assistant Judge 
held that as no share had been demanded or re- 
fused, the defendant's possession was not adverse 
to the plaintiffs, and as tho house in dispute had 
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been admittedly reserved from partition, art. 127 
of the Limitation Act XV of 1877 did not 
apply. He therefore reversed the decree of the 
Subordinate Judge, and remanded the case for 
retrial on the merits. On appeal to the High 
Court : HeMl that the suit was barred. The fact 
that the house in question had admittedly re- 
mained undivided, did not prevent the operation 
of the Limitation Act, and article 127 of Act XV 
of 1877 applied. That article applies equally to a 
portion of joint family property left undivided as 
to tho whole estate, and a twelve years’ exclusion, 
known to the excluded sharer, binds him in the 
one case as in the other. What would bar the 
operation of the article in question would be a 
reserve of a part of tho joint estate from partition, 
aud a possession of that portion conceded to, and 
taken by, one of the sharers as the common pro- 
perty of himself and the other sharers. Kam- 
ouANDKA Narayan y. Narayan Mahadbv. 

[I. L. R. 11 Bom. 216 

See. Tatya V . Anajt 

[I. L. R. 11 Bom. 220 note 

aud ViTiioBA r. Narayan. 

[I. L. R 11 Bom. 221 note. 

6.— Art. 127 . — Joint family ^Possess ion hy one 
member of family — Seglect hy jdaintijf to take 
possession of his share notwithstanding request that 
ho mould do so—Adrer.se Po.^session.i The plain- 
tiff and tho defendant were brothers and members 
of an undivided family. The plaintiff was in 
Government service, and had been for a long time 
absent from his native place on duty, the family 
property remaining under tho management of the 
defendant. In 1803 the defendant wrote to the 
plaintiff, requesting him to return and manage 
his share of tho property, or to employ some one 
to manage it for him. Nothing however was 
done by the plaintiff in the matter, and the defend-’ 
ant continued in possession. In 1883 tho plain- 
tiff sued tho defendant for partition. The defend- 
ant pleaded that the suit was barred, contending 
that he bad been in adverse possession from the 
date of the letter. The Court of First Instanoe 
awarded the plaintiff’s claim. The defendant ap- 
pealed. and the lower Appellate Court reversed tiie 
lower Court’s dooree, bolding that the suit was 
barred. On appeal by the plaintiff to the High 
Court : Jleldf that the suit uras not barred. The 
above-mentioned letter of the defendant showed 
that, up to the date at which it was written, the 
defendant had not been in possession of the pro- 
perty as his own property to tiie exclusion of 
the plaintiff, aud the mere circnmstance that, 
subsequently to the date of the letter, the plain- 
tiff had not participated in the profits, would not, 
in the absence of other evidenoe, justify the in- 
ference that the plaintiff was then excluded, 
DINICAR SADA8H1V V. BHIKAJI SADABIUV. 

LI, L. R U Bcjou 865 
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6.— Art. l27,---Lim,itationAett 1859, «. 1, ol. 13 
•^Suit for share on partition of property In 
1803 O being in poeseesion of the zemindart of 
M, the permanent settlement was made with him 
and a sanad was granted to him as prescribed 
by Reg. XXV of 1802. In 1827 <9, the only son 
of Oy being in possession of the zemindari, got 
into debt and the zemindar! was sold in exe- 
cution of a decree and bought by Goreraineut. 
In 1835 the zemindari was granted to «/» the sop 
of 0, by Government, and a sanad issued in 
the usual terms as prescribed by Rej#. XXV of 
1802. tfdied in 1854 leaving four sons, the three 
plaintiffs and 7), his eldest son. Tidied in 1869 
leaving an only son, the infant defendant. In 1869 
the Court of Wards took charge of the estate on 
behalf of the infant defendant and allowed his 
uncle, plaintiff No. 1, to receive the rents of the 
zemindari as renter. The infant defendant and 
bis three uncles lived in the same house and 
participated in the joint family property until 
1872, when the plaintiffs claimed to have the 
zemindati divided. By an agreement between the 
plaintiffs and the Court of Wards all the moveable 
and immoveable property, except the zemindari 
taluk, was divided into four shares and distributed 
in 1874 between the plaintiffs and defendants. 
In 1884 the plaintiffs sued for partition of tbo 
zemindari. alleging that their cause of action arose 
in 1872, when the Court of Wards denied their 
right to a partition of the zemindari taluk. The 
defendants pleaded that the suit was barred by 
limitation : lIHd that the suit was not barr^ 
by limitation. Jaganaiua r. Uambuadka. 

[1. L. R. 11 Mad. 380 

7.-Art. 127.— XIV of 1859, 4. 1 W. 1.3— 
Joint family —Partition - Claim by ahsnit inrmhrr 
— A drtrse p ossrssi on — Pxrl us i o «— Pa rt i a pa tioni n 
profits of joint property — Payment— Oeeasional 
residence of wife of absent member with joint 
fantUy,'] The plaintiff and his four brothers ( 6', 
S, 11 and It) were members of a joint Hindu 
family. The only one of them who lived at homo 
was aS. In 1854 the family property, which had 
been mortgaged, was redeemed by the brothers, 
and after redemption it was pla^ under the 
management of by the eldest brother, G, Sub- 
sequently, two of the brothers died while absent 
from the village ; and the plaintiff, who was 
twenty years of age in 1851, joiae»i the army iu 
1655. He did not return until 1876 ; but, during 
the interval, his wife used occasionally to visit 
her husband’s native place, and during these 
visits resided in the family house with S and 
O, In 1872 G died. The plaintiff alleged that 
in 1876 he demanded his share, bnt was refused. 
In 1883 he bled this suit for partition. It was 
contended that the right of the plaintiff had 
become barred by the Limitation Act XIV of 1859, 
and was not revived by Act XV of 1877, which 
was in force at the date the suit was brought. 
The Court of First Instance awarded the plaint! fTs 
claim. On appeal, the Assistaut Judge reversed 
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the decree of the Court below, holding that under 
cl. 13 of 8. l of the Limitation Act XIV of 
1859 the plaintiff had lost his right to sue, and 
that such right could not bo revived by the pass- 
ing of the subsequent Limitation Acts IX of 1871 
and XV of 1877. Ho was of opiuion that the 
fact that the plantiff’s wife had put up at S's 
house for a few days, if it were a fact, did not 
help the plaintiff’s title Held by the High 
Court following Ahtnt d v. Moro Kesha I. L. U. 
11 Bom. 461 note, that the occasional residence of 
the plaintiff 8 wife with S, who was in possession 
of the pro(>erty, might bo a beneftt out of the 
estate e(]iii valent to a payment so os to satisfy the 
requirement of ol. 13 of s I of Limitation Act 
XI V of 1859. If such a benebt hod been received 
by the plaintiff within twelve years previously 
to the repeal of that Act, the plaintiff hod not 
lost hiM right to sue at tho date of the passing of 
Act IX of 1871 ; and that Act would, therefore, 
have applied to any suit brought by him whilo it 
was in force. By art 127 of scdi. II of the Limita- 
tion Act IX of 1871, the period of limitation dated 
from tho time when tho plaintiff claimed and was 
refused his share, which, according to the plain- 
tiff's allegation, was in 1876. Act IX of 1871 was 
repealed by Act XV of 1877, which governed the 
present suit, unless the right to sue had expired 
under Act XIV of 1859. The Court remanded tho 
COSO for a fresh decision on the question of limita- 
tion, having regard to tho above observations. 
Kane Bajjle r. Antaji OANaADiiAii, 

[1. L. R. 11 Bom. 455 

Ahmed r. Mouo Kbbhav. 

[I. L. B. 11 Bom. 461 note 

8.— Art. 127.— *' Jt int family property''— 
elusion'' from suck property ] A Mahomedan 
family consisting of three brothers and their 
uncle jointly owutxl certain immoveable projKirty 
which the uncle managed. Two of the brotberH 
effected a settlement of accounts with the uncle, 
with reference to the probts of the estate ; the 
share of tho three brothers was appropriate!! ; 
and the money representing that share was depo- 
sited with the uncle. Bubsc<iuently the two who 
had effected the settlement withdrew their por- 
tion of tho common share, and the third brother 
sued the uncle to recover a sura of money as his 
one-third |>ortion. He alleged that ho had been 
deceived by the defondant into supposing that his 
portion was includctl in tho amount withdrawn 
by his brothers ; but he did not base his suit upon 
any allegation of fraud. It w'as contended that 
art. 127. sch. II, of the Limitation Act (XV of 
1877) applio<l to the suit, limitation running from 
a date whereon the deLmdant ha^l denied ail lia- 
bility in rcsiKJCt of tho plaintiff's demand : Held 
that the amount claimed could not, nnder Ute 
ciroumstauces, bo regarded as joint family pro- 
perty, that the defendant s denial of the plaintiff’s 
right to recover that amount was not an exclusioB 
of the plaintiff from imeh property, and that, 
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conwKjucntly art. 127 did not apply to the suit. 

Ahmad Ali Kuan v, Husain Ali Khan. 

[L. R. 10 All. 109 

9 —Art. 127, '^Limitation e, 1, cl. 13 

’^Partition suit for thare (f joint faviUy entate-^ 
Failure to prove participation in the family nonpar- 
cenary within the perwd.'] In a Riiit brought in 
1881 for a i»hare of joint family entate, the ques- 
tion whether the plaintiff’s right to sue was bar- 
red by limitation under Act XIV of 1859, s. 1. 
ol. 13, depended on whether there had been any 
partloipation of profits between the plaintiffs’ 
father and the defendants, who with him were 
OO'desoendants from a common anuestor, after 
1837 down to which year the family wna certainly 
joint. If in 1871 the period of limitation had 
expired, the Act IX of that year and the later 
Acts new! not bo referred to ; for, if they altered 
the law, thoy would not revive the right of suit. 
Upon the evidence it was found that whatever 
might have been the father’s iutontiou when ho 
settled in another village in 18.37, the effect of 
what had been since done, or omitted, on both 
sides, was that in due time the right of suit had 
beoome barred under the first Limitation Act. 
APPASAMI ODAYAU V, SUBaAMANYA OdAYAR. 

II. L. R, 12 Mad. 26 
[L.R. 16 I. A. 167 

10.— Art. 127 and Art. 131.— /V/Mtow, Fiuit 
for xhare of--- Gift of penidon, h'(fWt of^ ax against 
right of heir by inheritanr(\] A pousion of the 
nature described in Act XXIII of 1871, (Pensions 
Act), R. 7 cl. (2) was drawn by a Mobomedan, 
in whoso name alone it was recorded in the Gov- 
ernment registers, for himself and the other 
uiembors of his family, who, up to the time of 
his death, received thoir shares from him. Shortly 
before he diod, he executed a deed of gift in 
favor of his wife, which purportinl to assign to 
her tho whole pension . No mutation of names 
WHS offtMjted in tho Government registers, but tho 
deed of |;ift and tho sanads in respect of which 
tho pension had originally lieon granted, were 
handed over to the donee. After the death of 
the donor, one of his sisters brought a suit against 
his widow bo establish her right (i) to receive tho 
Rhare in the pension which she hiui inherited from 
her father and received up to her brother’s death ; 
and (ii) as heir to her brother himself, to the 
share which he had inheriteil. In defence it was 

£ loaded (inter alia) that the suit was barred by 
imitation : Held that it was doubtful whether 
in such a case and as between such parties the 
Limitation Aot would be applicable at all; but 
that, assuming it to bo so, either art. 127, or art. 
181 of the second sohednle should be appli^, and, 
the plaintiff having reoeived her share within 
twelve years, the enit wae brought in time. 
8ABIB*UN-Nt88A BIBI HAFIEA BIBI, HAnZA 
BIBI 0. SABlB-UM-maftA Bibi. 

II. L.H.9A11. 213 


LIMITATION AOT 

, Art. 128.-' Suit for arrears of maintenance 

"■Suit on decree spieifying no date for payment of 
future maintenance,']^ A Hindu widow obtained a 
decree in 1876, which provided that she shonld 
receive future maintenance annually at a certain 
rate, but did not specify any date on which it 
should become due. In 1887 she filed the present 
suit claiming arrears of maintenance at the rate 
fixed in the decree of 1876: Held that the suit 
did nob lie. Sahhanaiha Dikshatar v, Subha 
Lahshmi, Ammal, I, L. R. 7 Mad. 80, distinguished. 
VUNKANNA V. AITAMMA. 

[I.L. R. 12 Mad. 183 

1.— Art. 180. -'Suit for assessment of rent on 
lahheraj land after decree for resumption — Effect of 
decree as creating or not re/ationship of landlord 
and tenant,] The plaintiff brought a suit in 1861 
against (7 for resumption of, and for declaration of 
his right to assess rent upon, G*h lands within hi» 
zeminduri which C held as lahheraj. That suit 
was presumably instituteil under Regulation II of 
1819, R. :hJ!, which related only to resumption of 
lahheraj lands existing prior to 1790, but there 
was nothing to show conclusively under what law 
it was instituted, or whether the lahheraj grant 
was one subsequent or anterior to 1790. In that 
suit an ej* parte decToe was passed in 1863 that 
“the suit be decreed, and the land in dispute lie 
declared to be shnhnr,** i.e., liable to assessment. 
In asuitbrought in 1 886 against therepreseututives 
of (\ after Rerving a notice upon them to pay rent 
for the hind at a certain rate, to asseRs the land 
at the rate mentioned iu tho notice, and for the 
recovery of rent at that rate : Jfeld, that the 
decree of 1863 had not tho effect of creating the 
relationship of landlord and tenant between the 
particH, and therefore the suit, not having been 
brought within 12 years from the date of that 
decree, was barred by art. 130 of the Limitation 
Act XV of 1877. Bib Chunder Manikya 
Rajmouun Gobwami. 

[L L. R. 16 Oalo. 449 

2. — Art. 130. — Suit for a.ssessmeitt of rent on 
lahheraj land after decree for regumption— Effect of 
decree as creating or not relationship of landlord and 
tenant,] The plaintiff in 1862 obtained a decree for 
resumption of land held under an invalid lakhe- 
mj title created before 1790. the decree declaring 
the land liable to assessment. In a suit bronght 
more than twelve years after the decree against 
the representatives of the defendant in the suit 
of 1862 to assess the land : Held, that the decree 
of 1862 did not create the relationship of landlord 
and tenant between the parties, and that the snit 
I was therefore barred under art. 1,30 of the Limi* 
i tation Aot XV of 1877. Nil Komul Chugkbr* 
BUTTY V. Bib Chunder M akikta. 

[I. L.B.16 Oalo. 450 note 

Art 131. 

See Art, 127, 

ll.to.Ms9AlLZlB 
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1. — Execution of decree for mainte- 
nance — Decree for payment of an annuity without 
epecifying date of payment^ Default in paying such 
annuity— -Enforcement of payment by execution 
of decree — Computation of tiinc^ A Hindu widow 
obtained a deoree dated 7th September, 1865, direct- 
ings that a sum of Us. 36 should be paid to her every 
year on account of her maintenance. The judg- 
ment'debtors paid the annuity for some years. In 
1881 the widow applied for execution of the 
decree, and recovered three years’ arrears. In 
1886 payments having agoin fallen into arrears, 
she again applied for execution, but her applica- 
tion was rejected as barred by limitation, having 
been made more than three years after the last 
preceding application : Held, that the application 
was not time-burred. The decree created a pe- 
riodically recurring right. Though uo precise date 
was specified ia the decree for payment of the 
annuity, the judgment-debtors were liable to 
make the payment on the day year from its 
date, and thenceforward on the corresponding 
date year after year. The decree was, as to each 
year’s annuity, to be regarded as speaking on the 
day upon which for that year it became opera- 
tive, and separately for each year. The right to 
execute accruing on a particular day, limitation 
should be computed from that day should the 
judgment-debtor fail to obey the order of the 
<k>urt. Sakha ram DihshitY. On nodi Sttthc^l, b. U. 
.3 Bom. 1U3 followed. Sahhamtha Diknhatar v. 
Suhha Jjakshmi Ammal, I. L It. 7 Mad. 80, and 
Yusrjfkhan v. Sifdar Khan, \. L. II. 7 Mad. 83, 
distinguished. Lakbhmibai Bapuji Oka v. Mad- 
HAVBAV Bapuji Oka. 

ri. L. R. 12 Bom. 65 

2. — Art. 131. — Declaratory decree for share of 
rents and for mesne profits — Pf'nodical paywrnfs.’} 
A decree declaring that tlie plaintiff was entitled to 
receive every year from the defendant 12 per cent, 
of the rents and profits of a certain inam village, 
and awarding mesne profits from the date of suit, 
was held not to be an award of a periodical pay- 
ment in ceternnrn. The very word “mesne ” implies 
a tsrminns ad qurtn os well as a quo, and in the 
absence of a special order the terminus was the 
date of the decree. Vixayak ambit v, Abaji 
Haibatray. 

[I. L.R,12 Bom. 416 

3. — Art. 131 and Art. 132. — Claim for arrearn 
of reeenmhy grantee from Gorernntcnt.\ The right 
to the revenue on certain land having been granted 
to the trustees of a mosque, the said grant was con- 
firmed by Government in 1866. In 188.3, asnit was 
brought to recover arrears of revenue from the 
owners of the land. It was found that no payment 
of revenue had ever been made by the defendants 
to the plaintiff and the snit was dismissed as 
barred by limitation under art. 144, sch. II of the 
Limitation Act: Udd, that the suit was not 
barred and that the plaintiff was entitled under 
arts 131, and 132 of the Limitation Act. to recover 
13 yearn’ aneaci of revenue. Alubi v. Kukbi Bi. 

LLL.R.X0 Mad. U5 


LIMITATION AOT (XV OF I877)-o«i«. 
.Art 132. 

Sec Art. 93. 

[I. L. R 11 Bom. 313 
(I. L. R, 15 Oalo. 543 

iSffcART 147. 

[I. L. R 13 Born. 90 

1. — Art. 132.— Charge on immoveahle property 

— Mortgage — Suit for money lent.\ A lent // 
Bs. 99, and executed a document ou the 24th July 
1881, whereby he agreed to repay the amount 
with interest in the month of Baisakh, 1289 F. 8, 
(April 1882). and further agreed that, if he did 
not pay the money ns stipulated, he should sell 
his right to certain land and that A should take 
pos.*«os8iun thereof, and that after A took pos- 
sesBion of the land uo inicrost should bo paid 
by him (//), and that A should pay the rent of 
the landlord out of the profits of the laud with- 
out any objection. A instituted a suit on the 3rd 
August 1885, to recover the Its. 99 : ///*/</, that 

the document did not amount to a mortgage, nor 
did it create a charge under s. HM) of the ’XVans* 
for of Property Act, and that the suit was barred 
by limitation, three years, and not twelve years 
urnhTBit. i;}2of the Limitation Act being the 
porioil applicable Madiio Mihsku o. 8n>u Binaik 
UPAD iiYA alias Bena Upadhva. 

[I L. R. 14 Oalo. 687 

2. — Art. 132 — Tteghfered hypothecation bond — 
Personal remed y harrrd a fter six yt on.] Article 
1.T2 of sch II of the Indian Limitation Aot 1877, 
by which a period of twelve years is allowed to 
enforce payment of money charged on immoveable 
property, refers only to suits to enforce payment 
by sale of the property charged, and not to a claim 
to enforce the personal rcm(siy ou a registered 
bond by which immoveable property is pledged as 
security for the debt. 8 i!;.hhayya s Annamma, 

CLL.R.10 Mad. 200 

3. -Art. 132 —Suit for money charged upon 

immorrable property— Jnsfruvimt puej/nrtiug in 
gcTK'ral terms to charge all thx property of obligor — 
Maxim “ certum est'quod certum reddi pot«mt”J 
The obligor of a bond acknowledged thoreio that 
be bad borrowed Bs. 1 53 from the obligee at tho 
rate of Be 1-8 imr cent, per mensem, and pro- 
misod to pay the principal with interest at the 
agreed rate upon a date name<l. The bond con- 
tinued thus “ To secure this money, 1 pledge, 
voluntarily and willingly, niy wealth and pro- 
perty in favour of the said banker. Whatever 
property, Ac , belonging to me be ff'Und by tho 
said banker, that all should be available to the 
said banker. If, without discharging the debt 
due to this banker, I should sell, mortgage, or 
dispose of the property to another banker, such 
transfer shall be void. For this reaeou, I have 
of xny free will and consent exeonted thie 
* ^ it may be of nae when 
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needed.’’ The amonnt secured by the bond be- 
came due on the 6th May 1879. The bond was 
registered under the Registration Act as a docu- 
ment affecting immoveable property, and the 
obligor was a party to such registration. On the 
9th May 1885, the obligee sued the heir of the 
obligor to recover the principal and interest duo 
upon the bond by enforcement of lien against 
and sale of immoveable property belonging to 
the defendant : J/eldt that the words used in the 
bond as indicating the property which was in- 
tended to be subject to the charge were sufficient- 
ly specific and certain to include, and were in- 
tended to include, all the property of the obligor ; 
that this being so, the maxim cfirtitm. e»t quod 
eertum raddi potent ” applied ; that the bond 
created a charge upon the immoveable property 
of the obligor in respect of the principal and 
interest in question ; that such principal and 
interest were monies charged upon immoveable 
property within the meaning of sch. II, art. 132 
of the Limitation Act (XV of 1877); and that, 
so far as the claim was to enforce payment of 
such principal and interest by recourse to tho 
immoveable property of tho obligor, tho suit was 
brought within time. Jtf/m Diu v. Kalka Prasad^ 
I. L.R. 7 All. 602 ; (hmr\ Shunkor v. Surjut I.L. B. 
8 All. 270 ; and Tadman v. 1)' Kphieun^ L. R. 20. 
Gb. D. 768, referred to. Raaisiou Panj>£ e. 
lUhOOUlND. 

CI.L.B.9A11. 158 

4.— Art. V^2>^"ConMrMCtwfi of irill'^Ckarfie on 
immoeeable property.] A will devising immove- 
ables stated that the father of the devisee had lent 
a sum of money to the testator, and directed the 
devisee to repay the debt with interest. This was 
construed to be a charge on immoveables, and it 
was hold that a suit, brought by the auction-pur- 
chaser of tho creditor's claim, to recover the 
above-mentioned debt, was within art. 132 of the 
second soboilulo of Act XV of 1877 ; and having 
been brought within twelve > ears from the date 
when tlie debt was so charged was not barred by 
time. Guisu Cuundku Maiti v, Anundomoyi 

[I. L. R. 15 Oalo. 66 
[L. R. 14 I. A, 137 

6.— Art. 132 and Art. 147.— ou a morf- 
yaffo bond ^ tiny ilnh m^rt page ^ Mortgage **and 

Charge ’’ - %'rant/er of T^operty Art, on, 68, 60, 
67, 8B. 86, 87-89, 92, 93, 100. J A suit on a mort- 
gage bond to enforoe payment by salo of premises 
hypothecated is governed by art 132 and not 
art. 147 of the Limitation Act. Brojo Lai Sfng 
T. Gtmr CharaH I. L. R. 12 Calc. Ill, over- 
ruled ; Shih Lai v. Oanga Fcrthtid, I. L. R. 6 All. 
661, dissented from. The clear distinction drawn 
for the first time between *' mortgage” and 
** charge ” in the Transfer of Property Aot is not 
ebserv^ in the LimitaUonAot Qirwar Singb 
r. TUAicua Nauaiu Singh, 

[I. L. R. 14 Oala 730 


LIMITATION AOT (XV OF 1877), Art. 182 

•^continued* 

6.— Art. 132 and Art. 147 .— of Pro^ 
perty Act {IV of 1882), w. 68, IdO^Hypothecation 
bond,] The period of limitation for suits upon 
hypothecation bonds, which contain no power of 
sale, or effect no transfer of property, executed 
before the Transfer of Property Aot came into 
operation, is twelve years under soh. II art. 132 of 
the Limitation Act of 1877. Aliha v, Banu(I. L. R. 
9 Mad. 218), followed. Muttusami Atyab, 
J.— “ The transaction in suit appears to be of the 
kind described in s. 100 of the Ttausfer of Pro- 
perty Act, which defines hpw a charge is created 
bat “ it seems to me that the Transfer of Property 
Act does not invest all prior hypothecations with 
the rights and liabilities arising from simple 
mortgages, whether or not those transactions 
satisfy the requirements of the definition it con- 
tains of simple mortgages.” Rangasami v, Mut- 
TUKUMABAPPA. 

ri.L. R. 10 Mad. 509 

1. — Art. 134 — Mortgage — Sale of mortgagee' n 
righin and inf events for the recovery of arrears of 
rereuve — Suit for redemption — Jtegnlation XI of 
1 882, n, II eg Illation X VII of 1 806.] It was not 

intended that property which would pass on the 
sale by a mortgagee of his interest ^ould oomo 
within the scope of art. 134, soh. II of the 
Limitation Act (XV of 1877). ’Ihat article was 
intended to protoot, after the expiration of 
twelve years from the date of a purchase, a per- 
son who happening to pnrehase from a moj’tga- 
gee had reoHonablo grounds for believing, and 
did believe, that his vendor had the power to con- 
vey and was conveying to him an absolute in- 
terest and not merely the interest of a mortgagee. 
JladanathDonnx.Gishornr and 14 Moore's. 1. A. 

1 ; 6 B. L. 11, 5150 ; Piareg Lai v. Saliga^ I. L. R. 

2 All. 394, andiKamal SinghY. Batnl Fatima, I. L. 
R. 2 All. 400, referred to. Contemporaneously 
with tho execution of a registered deed of sale of 
zemindari property in 1835 for lU. 4,000, the ven- 
dee executed a deed in favour of the vendors, 
which also was registered, ajud by which he agreed 
that if within tun years the vendors should pay 
Us. 4,000 in a lump sum without interest, ho 
w<»uld accept th(i same and cancel the sale, and 
that he sliould l>e in possession during that 
period. This transaction admittedly amounted 
to a mortgage by conditional sale. The mortga- 
gee remained in possession and his name was 
entered as that of proprietor in the Collector’s 
register, in which no allusion was made to a 
mortgage. In 1840 his rights in this property 
were sold by auction for arrears of Government 
revenue due by him on aooount of other land 
aud apparently no notice was given by any one 
at or prior to the sale that it was the mortga- 
gee’sinterest only which was about to be or was 
being sold. The property was pnrebased for 
Rs. 3,00U 1^ who took possessiou, and in 1846 
sold it for Rs. 3,000 to T, who took possession and 
in 1847 sold u for the sane sum to C*. On the oc- 
casion of each transfer, the name of the transferee 
was entered in the Coiiector's register, as that of 
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proprietor. No applioation for forecloanre was 
made at any time. In 1885 the ropresentattves of 
the mortgfagors broaght a suit against the re- 
presentatlye of C for redemption of the mortgage 
and for mesne profits. The defendant pleaded (i) 
that the snit was barred by ‘limitation under 
art. 134, sch. II of Act XV of 1877, (ii) that the 
several transferees were innocent purchasers for 
Talnable consideration without notice, who had 
purchased in each case from the person who was 
with the consent, express or implied, of the per- 
sons for the time being interested the ostensible 
owner, and had in each case, prior to the purchase 
taken reasonable care to ascertain that the trans- 
feror had power to make the transfer and had 
acted in good faith. Held that art 1 34 of the 
Limitation Act did not apply to the case inasmuch 
as that article referred only to persons purchas- 
ing what was de facto a mortgage, having reason- 
able grounds for the belief and believing that 
it was an absolute title ; and that, having regard 
to 8. 29 of Reg. XI of 1 822. to the presumption 
that the several transferees knew the law and 
made inquiries as to the interc-st they were pur- 
chasing, and examined the register in which 
the deed constituting the transaction of 1835 a 
mortgage was registered, and also having regard 
to the fact that Rs. 3,000 only were paid as pur- 
chase-money in each case, and to the circum- 
stance that it was doubtful whether a purchaser 
at a formal auction-sale such as that in question 
could be said to have purchased without notice 
an absolute interest from the mortgagee, it must 
be inferred that the transferees knew, or might, 
or ought to, have known, unless they wilfully 
abstained from iuquiry. that the interest which 
they respectively were i)urchafiiag was merely 
that of a mortgagee. Sohhag Ckaml Onlab 
Chand V Bhai Chind^LTi. R. 0 Bom 103, referred 
to. Held that as by Reg. XV 11 of 180G mortgagors 
in such a case as the present were entitled to 
redeem within sixty years, the plaintiffs were 
entitled to a decree for redemption. Bhagwan 
Sauai V, Bhagwan Din. 

[I. L. B. 9 All. 97 

2. — Art. 134. — Clause of conditional $aleinmorU 
^age — Snit hy mortgagee for dcelarat ion of the 
title —Decree ordering delivery of property to 
mortgagee in default of payment of mortgagee-debt 
by mortgagors within one month — iJefanlt of pay- 
ment by mortgagors — Effect of such default — 
Mortgaged property taken hy mortgagee in execu- 
tion of such decree mt as mortgagee but absolute- 
ly — Subsequent suit for rcd(^niption.'\ In 1863 
B and C mortgaged certain laud to one O 
under a mortgage-deed, which provided that 
if the mortgage-debt was not paid at the stipu- 
lated time, the land should booome the absolute 
property of Q the mortgagee. In 1871 G filed 
SUL mectment suit against B and O and one 
alleging that he had become owner of the 
land by operation of the above clause, and that 
he had tubsequently let it to H, who now in 
with the other two defendants (the 
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mortgagors), denied his title. The eieotmeat 
suit was subsequently converted into one fw* a 
declaration of G's title as owner as against the 
mortgagors, B and C, who olaim^ a right 
to redeem. A decree was passed in 1872 ordering 
B and C to pay Rs. 100 to G within one 
month, or, in default, to deliver up to him 
possession of the land. The money was not paid 
and r, as purchaser from G got possession 
in execution of the above decree in August 
1873. In September 1886, the plaintiff, as B't 
heir and legal representative, filed a suit against 
G and V to redeem the property. The Court 
of First Instance dismissed the suit, holding that 
the plaintiff’s claim was res jndicata by virlac 
of the decree passed in 1872,’ and that the right 
to redeem was lost. On ap})oal, the Court revers- 
ed this decision and paB.sed a decree for redemp- 
tion on payment of Rs. KH) by the plaintiff with- 
in six mouths. The defendant V thou ap- 
plied to the High Court under its extraordinary 
jurisdiction, JirUf that the suit was barred 
under art. 134 of sch. It of the Limitation 
Act (XV of 1877)— r having purchased the land 
for value from G the osteusiblo owner, more 
than twelve years before suit. VlBiiNU OlUNTA- 
MAN V, liALAJl BIN RaGHUJI. 

[I. L.R.12 Bom. 362 


3 —Art 134— Suit to redeem hg assignee of 
equity of redemption— Tttle purchased at rxeru- 
f ion-sale.] Suit, in 1885. by the assignee of the 
equity of redemption to redeem a mortgage of 
1826. The mortgagees were put into poKsession 
under the mortgage and no interest was paid. In 
1855 tlio mortgage premises were sold at a Court- 
sale in execution of a decree against the mortgagees 
as if they formed part of their family property, 
and the defendant derived title from the execu- 
tion-purchaser who had dealt with It os absolute 
, owner : Heldy that the suit was barred under the 
I Limitation Act 1877, sch. H, art. 134. MUTIIU v, 
Kamualinqa. 


[1. L. B. 19 Mad. 316 


, Art. 135. 

S('e Abt. 144— Advbbnb PoflautwxoN. 

(I. L. B- 11 All. 144 

, A.rt. 136.Sv it by mortgagee against mort- 
gagor and purchasers from him—Begufatton 

— Transfer of Property Art (IV (7/^1882,] 
A mortgage by conditional sale, before the oper- 
ation of the Transfer of Property Act, 1882. on 
default made in payment, proceedlngii h^ing 
taken by the mortgagee under Regulation XVII 
of 1806, entitled the mortgagee to posaeamon 
after the year of grace. On the mortgagor s right 
of possession being thus brought to an end without 
a suit for foreclosure, a right of entry accrued to 
the mortgagee whose suit for possession, unleaa 
brought within twelve yearn from the date when 
the mortgagor’s right to posaeaaion determined, ” 
was barred by art. 135 of ach,, 11 of Act XV of 
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LIMITATION AOT (XV OP 1877), Art 186 

^ontinned, 

1877. This Begnlation foreclosure was applied 
to a mortgrage, dated 17th November 1865, betw^n 
Hindus, with power of entry and sale, in the 
English form, of land in the 24-Perguiinah8 Dis- 
trict (which mortgage, therefore, received the 
same effect as a mortgage by conditional sale), 
and the proceedings were perfect on or before 
Slat March 1878 as against the mortgagor, whose 
right of possession determined on the 17th Febru- 
ary 1866. Parcels of the mortgaged land had 
been sold by the mortgagor down to August, 186G, 
and the purchasers, not having been served with 
notice of the above proceedings under the Regu- 
lation, were not parties thereto, so that the rela- 
tion of mortgagee and mortgagor continued to 
subsist, as between them and the mortgagee, not- 
withstanding the determination of tho mort- 
gagor’s right of possession. In a suit brought in 
1882 against those purchasers, as also against the 
mortgagor for foreidosure and possession, by a 
transferee, who had acquired the mortgagee’s 
interest in 1879 : Jldd^ that tho mortgagor’s right 
of possession determined on the above date, and 
that the mortgagee’s right of suing for possession 
having been extinguished ou tho expiration of 
twelve years from that time, viz,, on the 17th 
February 1878, such right was not revived by the 
sabsequent creation of suits for foreclosure, ou 
the coming into operation of the Transfer of Pro- 
perty Act, 1882 ; and that tho title of the plaintiff 
made through tho mortgagee, to sue the pur- 
chasers for possession of tlio mortgagtul land, was 
barred by time under art. lllo, as against them. 
The suit therefore was dismissed os against the 
purchasers ; but as against the mortgagor, who 
mtuie no defence, the right of possession in the 
mortgagee consequent ou the procooiiings under 
the Uegulatiou in foroe till its repeal in 1882 
supported tho decree made against him by the 
Courts below, from which he had not appealed. 
SuiNATU Dah r. Rhuttku Mouun Sinuu. 

[l.L. R. leOalo. 693 
LL. R. 16 I. A. 85 

1. — 'Art. 138.— Nttif for pom'uioii hy*pvrrha»er 

atf $ale ift njBfnttion of A purchaser 

at a sale in execution not having applied to 
the Clourt for possession under s. ISIS of the Code 
of Civil Procedure, brought a regular suit to 
obtain posoession of the property purohusod : livid ^ 
that, although a remeiiy might bo open to tho 
plaintiff under a. 818, still he was not precluded 
from bringing a regular suit, the remedies being 
eonourreni. The words ** the date of the sale, ” 
in the third column of art. 198, sob. II of tho 
Limitation Act, 1877, signify the date of the actual 
sale, and not that of the oouflrmation ot such sale. 
KibHOBi Mouun Roy Chowouby s. Cuui^oisb 
Naxu Pal, 

[I, L. R, 14 Oalo. 644 

2. — Art.188,— f(orpurcka*frnt Mile h 

mtiOH of dtterev — JOoiivtry of by Court.] 

In 1867, jff and if mortgaged certain lands to 


LIMITATION AOT (XV OF 1877), Alt. 138 

— continued, 

OR by a registered deed of that date. In 1870, 
OR obtained a money^deoree against R and 
O and in execution put up the mortgaged land 
for sale. The plaintiff purchased it without 
notice of the mortgage ; and in February, 1872, 
obtained possession through the Court. In the 
meantime, OR brought another suit upon his 
mortgage against his mortgagors He obtained 
a decree, and in April, 1872, ejected the plaintiff 
and obtained possession. In 1883 the plaintiff 
filed the present suit against B, O and OB to 
recover the lands : Uvld^ that the plaintiff’s suit 
was not barred by art. 138 of sch. 11 of the 
Limitation Act XV of 1877, inasmuch as the 
plaintiff had obtained possession through the 
Court withiu the twelve years preceding the 
suit. Agakchand Gumancand V. Rakhma 
Uanmant. 

[I. L. R. 12 Bom. 678 

1. — Art. 140. — Claim to share in immoveable 

property vndcr The right to property 

left by will (assuming that the testator had 
power to dispose of it) falls into possession, by 
Hindu law, immediately upon the death of the 
testator ; and therefore a claim, making title 
to shares in immoveable property under a will, 
is barred by time, unless brought within twelve 
years from the date of the testator’s death under 
art. 140 of Act XV of 1877, sch. II. Mylapohb 
I yA.SAWMy Vyapoory Moodliar v, Yeo Kay. 

[1 L. R. 14 Oalo. 801 
[L. R. 14 I. A. 168 

2. ~-Art. 140 and Arts. 141 and 118.— 

Suit by rewmionery for possvHsioti by setting 
axidv adojition.'] A Hindu, governed by the 
Mitakshara School of Law, died ou the 12th May 
1867, leaving him surviving a widow R and a 
brother i/, who was admittedly the next rever- 
sioner. In Jvily 1867 R purported to adopt a 
son V to A, and subsequently in September 1867, 
obtained a certificate under Act XL of 1858, lu 
187'.: R obtained a loan from the plaintiff if of 
Us. 9.1K)U. and to secure its repayment executed 
a mortgage of seven oionzuhs in favor of if aa 
guardian of R. Tho money was advanced and 
mortgage executed at the instigation of R and 
with his consent, and upon his representation 
that R was the duly adopted sou of Ay and it 
W'ns admitted that the money was specifioally 
advtmccd for, as woU as applied towards, the 
payment of deorees obtained against A in his 
liletime an<l against his estate after his death. 
7/ died in 1878. Ou the 14th August 1880, M 
instituted a suit against R upon bis mortgage 
and in that suit he mode S a party defendant as 
being the purchaser of the mortgagor’s interest 
in one of the mouzahs included in bis mortgage. 
Ou the 26th June 1882, M obtained a decree, 
declaring that he was entitled to recover the 
amount due by sale of the mortgag^ mmtmks. 
In the prococUiugs taken in execution of that 
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— oontiwued , — continued . 


doored M was opposed by Z, who was afterwards 
bold to be a henamidar for who claimed that 
he had on the 8th November 1880, parchaaed 
five out of the seven monzaht at a sale in exe- 
cution of certain decrees against R. On the 
29th February 1884, XV claim was allowed, and 
on the llth August 1884, M brought this suit 
against X. S, R and Z, and the decree-holders 
in the suits against A, for a declaration of his 
right to follow the mortgaged property in the 
hands of S. It was found as a fact that the 
adoption of 1) was invalid ; that the advance 
by ^ to X was justified by legal necessity ; and 
that X was the henamidar of S. It also appeared 
that AT had himself become the purchaser of one 
of the mortgaged mouzahit. The lower Court 
gave M a decree decluriug him to be entitled 
to recover the full amount of the mortgage- 
money from the fiye monzahn in the bands of 
N. X and & appealed, and M filed a cross appeal, 
alleging the adoption to be valid and binding on 
S. It was contended that 1) had acquired an 
absolute title by more than twelve years’ adverse 
possession from the date of his adoption in 1H(J7 
before the purchase by S in 1880 : Jlvld that, 
as B died within twelve years of the alleged 
adoption, although uuder art. 118, sch. II, 
Act XV of 1877 (which came into force before 
the adoption could become perfected by efflux 
of time), a suit for a declaration that an adop- 
tion was invalid should be brought within six 
years from the date when the adoption becomes 
known to the plaintiff, still having regard to 
the provisions of arts. HO and 141, the next 
reversioner was not thereby prevented from 
suing to obtain possession within twelve years 
from the date of the widow s death or when the 
estate fell into possession, and therefore that iV 
%vas not barred by limiUtiou from disputing 
title. Lala Takijuu Lal v. Mylne. 

[I. L. R. 14 Oalo. 401 

, Art. 141. 

Art. 144— Advkbse PosfiE.'Sfiioif. 

[I. L. R. 10 All. 485 


, 141,— h\j Mahomed am for 

posse»non of immoveable projufty by right ^ of in- 
heritance to mother. ] Plaintiffs sued for their share 
ill the estate of their deceased father and mother. 
'1 he defendants were the brother and a sister and 
a step-mother of the plaintiffs. As regards the 
claim of the plaintiffs to their shares in the 
estate of their mother, the defendants pleaded 
that the same was barred by limitation, masmuch 
as their mother died on the 22nd ^|^“****^y 
and the suit was not instituted till the 29th of 
January 1885. The Court below 
the mother died on the 22nd January 187.4, held 
that *11 ai.Bch. n. LimitaaoB Act, the 

claim and dismissed the suit ; Held wat art. 141 
of the Limitation Act does not apply to a suit 
by an heir-at-law for possession of immovable 
projpertj in that character ; but to a auit by a 


Hindu or Mabomedan who, prior to the death of 
a female, occupied the position of a remainder- 
man, or reversioner or a devisee, and on the 
death of the female sues on the basis of that 
character. Hashmat Beg am r. Mazhau Uusaim 

[I. L. R. 10 All. 843 

Art. 142. 

See Onus PROBANm—LmiTATiON akd 
Adverse Posskhsiom. 

[1. L. R. 10 Oalo. 473 

l.—Art. \At2.-^Symh{dieal poemnion.'] On 
the 7th November 1 808, certain property was pur- 
chased by one Ir I) B at a sale held iu execution of 
a decree obtained against one J (L On the 8th 
January 1873, the purchaser obtaiuud a sale certi- 
ficate, and, ou the 10th August 1873. was put into 
symbolical pOKsessiou of the property through the 
Court. Ou the 3ril March 1875, the plaintiff In 
execution of u decree obtained against U I) B 
purchased this property, symbolical possession of 
the property being given to him by the Court ou the 
3l8t March 1875. Ou the 7th August 1885, the 
plaintiff brought this suit to recover iHwsession of 
this property, alleging that be had been Uis{KNi- 
sessed therefrom on the I3th July 1885, by the 
defendant No. 2, who ha<l taken an izara ot the 
property from the sou of J O. The defence set up 
wa»» limitation : livid, that on tho principle laid 
down in Juggohundhii MnUerjve v. Rani Chnnder 
Byxaek, I. *L. 11. 5 Calc. 584, the suit was not 
burred. Krishna hall Ihitt v. Jtadha Krishna 
Snrkhel. I. L. U. lU Calc. 402, overruled. JOGO- 
DUNDllU MlTTEUr. PUKNANUND (iOKSAMI. 

[X. L. R. 10 Oalo. 530 

2. — Art. 1^2>—Bifipon»eiKiim.'\ Where the plain- 
tiffs were proprietors of land, but declined 
to engage for the land revenue, inconsequence 
of which the defendants were admitted so to 
do, and to obtain possession : Held that there 
was a dispoesessiun of the plain tiff i within the 
meaning of art. 142, and that a suit by the 
plaintiffs brought after tho expiration of the 
thirty years' settlerat'iit with the defendants waa 
barred. Muhammad Amanuula Khan e, 
^ Singh. 

[L. R. 10 I. A. 148 
[I. L. B. 17 Calc. 137 

-,Art. 144, 

1. Adverse Possession 696 

See Art. 96. 

[I. L R 13 Bom. 221 

See Sale for Arrears ofBkvknu*— 
* XI or 1869. 

LL L. B. 14 Oalo. 109 
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LIMITATION ACT <XV OF 1877), Ar 1. 144, 

(1) ADVEESB POSSESSION. 

1. — Art. \^,-^Applicaii(m o/.] Art. 144 of 
AotXV of 1677 relating to adverse possession, 
only applies where no other article is specially 
applicable. Muhammad Amamulla Ehak v, 
Badan Bihgh. 

[L. R. 10 I. A. 148 
[I. L. R. 17 Oalo. 137 

2. — Art. 144. — OnvH proliandi.'] Under art. 
144 of the Limitation Act (XV of 1877) it is not 
for the plaintiff to prove that he has been in 
possession within twelve years before suit, bnt 
It is for the defendant to show that he has held 
adversely to the plaintiff for twelve years. 
Nyamtula V. Nana valad Faridsha. 

[I. L. R. 13 Bom. 424 

8.— Art. 144. — Stranger claiming interest in 
estate together with an vudiHded fninilg — InherU 
iance among such oumers.] In a family of three un- 
divided brothers an estate was purchased by the 
eldest as manager, on whose application a fourth 
party, a sister's husband, was recorded in the 
revenue records as a co-proprietor with them. The 
latter even if he by joining in the purchase had 
become entitled to an undivided fourth share in 
the estate, did not thereby become a member of 
the undivided family ; and the members of it 
would not have had a right to succeed to his 
fourth share which would have descended to his 
own heirs, the other three-fourths which he would 
not have inherited going by survivorship among 
the members of the family. A son of the eldest 
brother obtaiue<l, by the death of his father and 
uncles sole possession of the whole estate : If eld, 
that he did not take the one-fourth sharo above 
mentioned by any right of inheritanoe, and that 
in the absence of proof that his possession of it 
was by authority of the fourth recorde<i co-pro- 
prietor, his pofMMission must be presumed to havo 
been adverse to the latter aud to any one claim- 
ing through him. It fo]lowo<l that a suit to ob- 
tain from thoso olaimiug through the son, who 
was now dead, the one-fourth share, brought more 
than twelve years after possession takou by the 
•on, by a purchaser, relying on a title through the 
fourth oo-proprietor, was barred by limitation 
under art. 1 44 of the second schedule of Act XY 
of 1877. Hamalaksuauma e. IUmanna. 

[I. L. R. 9 Had. 482 

OotunCTOR OF OODAVERY V. ADDAKKI RAMANNA 

Pantulu. 

[L. R. 13 1. A. 147 

4.-*-Art. 144.*— JVrcliawr at tale 
for arrears of In a suit against a 

purchaser at a sale under Act XI of 1859 s. 13, 
the plaintiff claimed to have an inoumbranoe by 
virtue of two moknrrari executed by the 

heirs of a last of a series of honamidan, and 
the question was whether those who had granted 
the mokarrmH mm eatiUod to all, or to any, aud 


LIMITATION AOT (XV OF 1877), Art. 144 

— oontinued, 

(1) ADVERSE POSSESSION- 

what part of the land oomprised in their grant, and 
as to this the most important fact was the actual 
possession or receipt of the rents, it being ;foand 
that the last benamidar had actual ownership of 
one-fourth of the property comprised therein ; Beld 
that the incumbranoe was good to the extent of 
such one fourth share, and the twelve years bar 
commencing from the date of possession first held 
adversely, the suit was not barred by art. 144, Act 
XV of 1877. Imambandi Bbqum V, Kamleswabi 
Pebshad. 

[1. L. R 14 Oalo. 109 
[L. R. 13 I. A. 160 

6. — Art. 144. — Cause of action — Acts IX of 1871 
and XV of 1877.] H a Hindu widow, granted a 
janglcbiiri tenure to certain tenants in respect of 
a chur belongiug to her husband’s estate. An anml- 
naina was grant^ to the tenants signed by a kar- 
jmrdaz of Jt in respect of the tenure. Jl died in 
January 1861, and was succeeded by / aud P, 
two daughters, the last of whom died on the 31 st 
December 1880. On her death the grandsons 
succeeded to the estate. On M's death J and P 
got possession of all estate papers, and amongst 
them a dowl granted by the tenants in return for 
the avmlnama. In 1 865 proceedings were taken 
by the tenants to obtain kahulayats onXhiQ footing 
of those documents, which proceedings came to 
au end in 1868. In 1873 J and P instituted suits 
against the tenants, alleging the amnlnama and 
dowl to be forgeries, and seeking to enhance the 
rents payable to them, as well as to have it de- 
clared that it's acts did not bind them. In these 
suits it was found that J and P had all along 
been aware of the claim made by the tenants 
that they held a permanent tenure, and the suits 
wore dismissed on the ground that it wais too 
late for J and }\ after the lapse of twelve years 
from IV s death, to raise the question. In 1884 
/>, a receiver, instituted a suit in the names of 
the grandsons to eject the tenants on amongst 
other grounds that the grandsons, reversioners, 
were not bound by R's acts, aud that the jungle^ 
IV tenure was not binding on them ; that the 
tenants were middlemen and had no right of 
occupancy ; that at all events the plaintiffs were 
entitled to rent on the area of land then held by 
the defendants, as there hod been large accretions 
to the amount covered by the amufnama and dowl. 
The defendants amongst other things pleaded 
limitation: Metd^ that the suit was barred by 
limitation. Adverse possession began to run on 
JVs death (as J and P, who represented the estate, 
were then well aware that the tenants claimed to 
hold the lands under a permanent lease, and 
though J and P received rent, the possession of 
the tenants was adverse to them), and more than 
twelve years elapsed before Act IX of 1871 name 
into force, and therefore the defendants liad then 
obtained a good title by adverse poss e s s ion as 
against all the reversioners which conld not be 
defeated by the provisions of the stibeequant 
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( 1 ) ADVERSE POSSESSION-tfiitttmwi. 

Limitation Acts of 1871 and 1877 . Drobohoyi 
Gupta Davis. 

[L L.H.14. Calo.32d 

6. — Art. 144.— Act, 1877, art. 141— 
Adverse possegg ion agaimt widow — Jteversio)iers,‘} 
The plaintiffs sued for possession of certain zemin- 
dari property as reversioners to the estate of one 
6, their rijfht to sue having aoorued as alleged 
by them on the death of the widow of C\ which 
took place on 14th October 1884. The defendant 
alleging himself to be the adopted son of and 
being in possession of the property in dispute 
since the death, contended that the claim was 
barred. The Court of First Instance dismissed 
the claim as barred by art. 118 of the Limitation 
Act, and on appeal the District Judge hold that the 
claim was barred by defendant’s adverse possession 
over the property for more than twelve years. 
On second appeal it was contended that the suit 
being by a Hindu entitled to possession as a re- 
versioner on the death of a female, was governed 
by art. 141 of the Act, and therefore not barred : 

without deciding that question that, as on 
the facts found the adopted son held adversely 
to the widow, adverse possession which barred 
the widow barred also the reversioners and there- 
fore the claim was Viarrcd. The Shiva (ianga 
9 Moore’s I. A, 5411, was referred to, Guand- 
HAEAP SlNOU V. LaCUMAN SlNQlI. 

[I. L. K. 10 All. 485 

7 . — Art. 144 — Hindu, widow — Adopted son — 
Adverse possession against widow for more than 
iwelcc years^ ejfeet of, as against a suhseguently 
adopted son — title.'] Adverse possession against 
a Hindu widow for more than twelve years bars the 
rights of a subsequently adopted son. iS' a Hindu, 
died, leaving a widow and a minor son. The 
minor died in 1866. ’rhoreupoa the defendant, 
a separated cousin of the minor, took possession 
of his property, got it entered in his own name 
in the revenue records, and received its income 
himself without giving the whlow any share 
thereof. In 1872 the widow adopted the plaintiff, 
and he, too, was excluded by the defendant from 
the managoment and enjoymen t of the property 
in question. In 1883 the plaintiff sued, as the 
adopted son of S, to recover possession of the 
property in dispute : Held, that the suit was 
barred, the defendant having held adversely to the 
widow for more then twelve ycart before the 

S laintiff's adoption. Kuisunaji Janaudhan r. 

lOEBHAT. 

[L JL. B. 13 Bom. 270 

8. — Art. 144. — Mortgagee becoming pu 
of share in nurrt gaged property.] A mortgagee 
an entire undivid^ estate does not, by a 
eubeeqnent purchase of a certmu share therein 
from one not in actual possoseiou at the time of 
e, thereby change his character from 


LIMITATION AOT (XV OF 1877), Art lU 

— continued. 

(1) ADVERSE POSSE88ION-(»oaf<ittkrrf. 

a mortgagee to that of an owner, but his pos- 
session continues as a mortgagee. li held an 
entire undivided estate under a mortgage (usu- 
fructuary) from 6* since 1273 (1866). and as such 
mort^gee in 1282 (1876) JH purchased a shave 
therein from J), who had not been iu actual 
possession since the date of the mortgage. On 
the 20th January 1885, It brought a suit to 
recover possessiou of his purchased share : Jleld, 
that the subsequent purchase did not change the 
character of if from that of a mortgagee to that 
of an owner, and that his suit was barred by 
12 years* limitation. Nundo Lal Addy v, Jodu 
Natu Haldar. 

(L L. XL 14 Oalo. 674 


9.-Art. 144. — Co-sharer — Possessim of one 

eo-sharer when adverse — Mortgage — Mortgage hy 
three eo-sharers — Jledernption hy ont^ of several, 
worfgngors — Jtighf of the other mortgagors to sue 
for redemption — Period of limitation for suoh 
suit.] In 1847 the proi>orty iu dispute Was 
mortgaged by three co-sharers. 7>, A, and H. In 
1869, It alone redeemod the property, and mort- 
gaged it again to a third porsou. In 1882 the 
heirs of 1) and A brought a suit to redeem the 
wliole of the property, or their portions of it. 
The defence to the suit was that it was barred 
by limitation, being brought more than twelve 
years after U hod redeemed the property, and 
II s possession Hubso(iuont1y to suoh redemption 
having been adverse to the plaintiffs and their 
predeuosHors in title : Held, that the suit was 
not barred by limitation. When U redeemed the 
property, he hold it, as regards his co-sharers' 
interests in it, as a lienor, and, as such, his 
poHBCHHiou was not adverse to them. It did not 
oontradict, but rather implied and preserved, 
tbeir ultimate proprietary right. In the case <»f 
a co-sharor holding after redemption, limitaiiou 
is computed only from the date wbnn the pos- 
session becomes adverse by the assertion of an 
exclusive title and submission to the right thus 
set up, in analogy to the provision which bars 
an excluded sharer generally after the lapse of 
twelve years from the time when ho iHxwmcs 
aware of his exclusion. As long as iswisession 
can bo referred to a right consistent with the 
subHistenoo of an ownership in being at its 
comraenc<5mcnt, so long must the possession ^ 
referred to that right, rather than to a 
which oontra<licts the ownership. Ramcha 
Yahhvant Sikpotbab V . Sadahuiv Auaji 


POTDAtt. 


[I.L.R. U Bom 422 


10.— Art. 144.^ •Suit ftrr redemntion or re- 
covery of property on payment of t 

after redemption by one of 
vofTtgagors.] The plaintiff sought to reoorer hin 
father's share in two portions of family property, 
one of which had been mortgaged by the plain- 
father and the father of the 
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(1) ADVERSE POSSESSION-tfo»^i«tttfi. 

No. 1 jointly ; the other had been mort^af^ed by 
the plaintiff’s father jointly with the father of 
defendant No. 1 and the bueband of defendant 
No. 2. The first wae redeemed by the father 
of defendant No. 1 alone in 1868; the eeoond 
was redeemed by the defendant No. 1 more than 
twelve years before the suit. The parties were 
Mahom^ans. and the plaintiff had a brother 
and three sisters, only one of whom (defendant 
No. 2) was a party to the suit. Defendant No. 1 
contended that the suit was defective for want 
of parties, aud that it was time^barred : Jtdd 
that the plaintiff's brother and sisters oug-ht to 
have been joino<i os co-plaintiffs, the defendant 
No. Ts possession after redemption nut being 
adverse to them. If it was adverse at all, it 
was adverse to the whole of the plaintiff's branch 
of the family, so as to bar the right of the group 
altogether. But that was no reason why tho 
oo-owners should not be admitted as co-plaintiffs, 
aud the suit go on upon its merits. Buaudin v. 
181IA1U 

£1. L. R.11 Bom. 425 

11. — Art. 144.“-i?/*^tfM-//ffoa pf land by oru of 
ftpo oo^iaortgagorg and re-mortgage f hereof— Pos- 
teMiofh under neoond mortgage for more than 12 
y#»ars.] A and J’f, two brothers, being entitled 
to oertain land, mortgaged it in 1852 to (\ In 
1864 A redeemed tho mortgage and re-mortgaged 
the land to D for the same amount. In 1885 the 
defendants (sous of A) redeemed the mortgage 
to D. In 1886 the plaintiff (son of Ji) sued 
defeudanta and the represen Utives of C and D 
to redeem a moiety of the land on payment of 
a moiety of the amount due on the mortgage of 
1H52, Tho defendants pleaded, inter n/iu, that 
the suit was barred by limitation as the laud hod 
been held adversely since the mortgage of 1864 : 
Held that in the absence of proof that the land 
was held with an assertion of adverse title the 
plaintiff was entitled to a decree. Muidin r. 

OOTHUMAKGAKNI. 

[1. L. R. 11 Mad 416 

12. — Art. \^^.'^Jiiforfgage—Conditional nnU — ! 
ForreloimrfiSuit forpoMexnon—liegnlaiion -V 17/ ‘ 
if 1806, jr. %—CaUjitr of aetion — Limitation Art j 
XIV if 1859 jr. I (12).] A suit for foreclosure | 
was brought in 1886 upou a mortgage by con- j 
ditlonal sale executed in 1846, the ooudition | 
being for payment within five y^rs from that 
date. The deed provided that, in default of 
payment within the prescribed period, the pro- 
perty mortgaged *‘wiU be foreclosed (haihat), 
and this mortgage-deed will be considered as an 
absolnte sale-deed.** Between 1846 and 1886 no 
foreolosnre proceeding or other steps were taken 
by the mortgagee, and no admission of liability 
was made by the mortgagor; Held that, by 
reason of Aot XIV of 1859 (Limitation Aot), the 
plaintiffs remeay was barred during the correnoy 
of that Act, aud that the time wiUdu which he 


LIMITATION AOT (XV OF 1877), Art. 144 

—continued, 

(1) ADVERSE POSSESSION— 
was entitled to maintain an action for foreclo* 
snre, if he had taken the proper proceedings, 
expired in 1863: Held also that, even if foreclo- 
sure proceedings under Reg. XVII of 1806 had 
been taken, the cause of action was the ori- 
ginal non-payment of the money on the due 
date, and the provisions of the Regulation oonld 
not create a fresh cause of action. Honouath 
Gangoohj v. Nurshing Proshad Doss, 14 B. L. R, 
87, referred to. Mubliduar v. Eanohar 
Singh. 

[I. L. R. 11 All. 144 

13. — Art 144, — Hindu laro— Joint family— Pur* 
chaser from one copartner."] Plaintiffs being 
members of a joint Hindu family alleging divi- 
sion and a sole to them by other members of 
their share in the family property more than 
12 years before suit, sued to eject a more recent 
purchaser. The plaintiffs failed to prove division 
as alleged. One of the members of the family 
who was in possession of the property to which 
the Balo-<ieed related did not join in executing 
it : Held that the suit was barred by limitation, 
since the proposition that the posse-Hslou of one 
co-parcener is the possession of all for purposes 
of limitation has no application as between a 
purchaser from one of the co- parceners and the 
other members of tho family. Ham Lakhi V, 
Dnrga Charan Sen (I. L. U. 11 Calc. 683) followed. 
Muttusami V. Ramakribhna, 

[1. L. R. 12 Mad. 292 

14. — Art. 144. — Limitation Art^ 1877, s. 10— 

— Spiritual slavery of Disciple to Guru — Act 
T7»/ lB4;i.] This was a suit brought in 1881 by the 
head of an adhinam for declarations that a math 
was subject to his control : that ho was entitled 
to ap^Kuut a manager : that the present head of 
the math was not duly appointed and his nomina- 
tion by his predecessor was invalid ; aud for 
delivery of possession of the moveable and immo- 
voablo properties of the math to a nominee of the 
plaintiff. The claim extended also to religious 
establishments at Benares and elsewhere connect- 
ed with the math. The math was founded by a 
meml>er of the adhinam. Many previous heads 
of the math had agreed to be ** slaves** of the 
bead of tho adhinam, but for over 60 years the 
head of the adhinam had exercised no manage- 
meut over the endowments belonging to the math, 
and in a suit (compromised) of the year 1854 the 
present pretentious of the head of the adhinam 
had been denied in toto. The defendant had sno- 
ceeded in 1880 to the management of the math 
under the will of his predecessor, dated ^e same 
year, and was not a disciple of the adhinam 
Held, that the suit was barred by limitation in 
respeot of the personal claim to manage the en« 
dowments as to which no claim had been pat for- 
ward for 60 years ; that the suit was not barred 
by limitation in respect of the olaiin to set 
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LIMITATION AOT (XV OF 1877), Art. 144 

— eontinved, 

(1) ADVERSE POSSESSION — continued. 

the appointmenfc of the defendant (who entered 
into poBsesaion in 1880 under a will, dated in the 
Fame year), or to aee that a competent Dharma- 
pnram man be appointed, in apite of the total 
denial of the claima of the head of the udhinam 
in 1 864 ; that the apTreement of the head of the 
math to become the “ slave ” of hia tium oould 
have no legal operation since 1 8451, and that the 
adverse possession of the defendant from that 
year was fatal to any claim of the plaintiff under 
such agreement. Giyana SAMnANOHA Pandaha 
Sannadhi V, Kandasami Tambiuan. 

[I. L. R. 10 Mad. 376 

16. — Art. 144. — Grant of projitu of drxhmvhhi. 
mtan in pcrpetvitji — lloreditary guniamtx — Horn 
far meh grant valid a fter the death of the grantor ] I 
By a mnotd duly executed ou the 2()th August IS.'iO, 
the plaintiffs’ father, F, who was a r aland ar 
defthmakh appointed the defendants and their heirs 
hereditary natani gumaHta^, and granted, by wniy 
of remuneration for their services. Us, 20 1 and a 
quantity of grain out of the annual rat an income 
in perpetuity. In consideration of certain sums 
obtained from the defendants, Y mortgaged the 
watf^^^/rproperty to the defendants, who subsequent- 
ly sued Y upon the mortgage. That suit was 
referred to arbitration, ami an award was duly 
made, and a decree upon the award was obtained 
by the defendants against Y. In 1850 execu- 
tion of the decree was granted against Y. In 
1804 the services connected with the rat an 
were discontinued by Government. In 1871 Y 
died. The defendants having kept the decree 
alive, sought in 1881 to execute the decree 
against the plaintiffs’ eldest brother, who tiled 
objections, but his objections were overruled, and 
execution was ordered to issue. The plaintiffs 
brought this suit in 188.S for a declaration that 
the defendants were no longer entitled to the 
allowance under the Mnad, and for an injunction 
restraining tbo defendants from the execution of 
the decree against the ratan. The defendants 
contended {inter alia) that the mnad could not be 
cancelled, Y having granted it as full owner ; 
and that the receipt, by the defendants, of the 
allowance had been adverse since 1804, when 
their services had ceased. Both the lower Courts 
decided in favour of the plaintiffs. On appeal 
by the defendants to the High Court, held^ 
confirming the decree of the lower Courts, 
that the plaintiffs were entitled to the declaratory 
decree and to the injunction prayed for. Al- 
though the management of the vatan was vested 
by the Mnad in tlm defendants and their heirs in 
perpetuity under the title of gumaeta*, neverthe- 
less the remuneration attached to the office by Y, 
was in derogation of his suooessor’s rights, and 
was therefore, at any rate in the absence of 
proof of onstom, invi^id against them : Held, 
alto, that, asanming the grant by F to ^ invalid 
as against his snoeesaor. adverse possession woold 
only ran ogaiast the plaintiffii from the time of 
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(1) ADVEUSB rOSSESSTON 
his death in 1871, and the present suit having 
oeen within twelve years from that date was 
not barred. Krishnaji r. Vithalrav. 

[LL.R, 12 Bom. 80 

I6-— Art. 144.— against Oorernment far 
inani tnnd» and viokam amah — Attaehinent under 
A.et \f of 1852, effect of— ~ Ad rente pontension.'^ 
Mokana amain, vieaning of] In IS2(» ./I obtaine<l 
a decree on a mortgage, awarding him posseAsioii 
and enjoyment of certain inam property, eonsist- 
ing of lands and of cosh allowances antuially paid 
from the Oovernmont trcasiiry called womm 
ain/ilA. A and his succc'^sors coniinucd in possess* 
sion down to 18.5*2. w’hcn the inam was attached 
on behalf of Government pending an inquiry, 
under Bombay Act XI of 1852. into tlie title of 
the bohlers of the inam. The altnchment remain- 
ed in force till 18(55. when Governinent dually 
decided that the /we /a properly, witn the excep- 
tion of a certain portion, should be restored to 
those from whoKo posHCHHion it had been taken in 
1852. Thereupon I), the suecossor in interest of 
.1, applied to tlie Collectxir to bo restored to possos- 
sion. The Collecf/or refused, Jf tlieroforo sued 
him for arrears of the mokaxa amah, and obtain- 
ed a decree iii 18(58. Thereafter J) did not receivo 
any payment from the Government treasury. In 
I 1888 7/ filed the present suit against Gov(?rnraftnt 
j to recover poHsession of the inam lands together 
i with arrears of the amah. Held, also, that even 
, if the suit were cognizable by the (7ivil Courts, it 
j would be barred by limitation. The plaintiff’s 
: right to the periodical payments was barred by a 
j total discontinuance of them for more than twelve 
I years before the institution of the suit notwlth- 
j standing his decree for the amah in 1808, which 
might establish his right to them in that parti- 
cular year Held, further, that the claim to the 
lands was also time'barre<l, the Collector’s posses- 
sion being that of an adverse holder since 1805, 
when the atta<;hment was ordercil to be with- 
drawn. The land could not properly bo said to bo 
in euxtodia IrgiM, Government having taken pos- 
S(*ssion of it in its own right, and not ou behalf of 
any rival claimantM thereto. Jtao Karan Singh v, 
Baker All Khan, L, H. 9 I, A. SKI ; I. L. R. 6 All. 1. 
Shidhojirav v. Kaikitjirav, 10 Bom 228 ; and 
Tukaram v. Svjan (Jir Onrv, J. L. B. 8 Bom. 586, 
distinguished. Shivkam Dinkar GharpueaT v. 
Secretary of State fob India. 

[I. L. R. 11 Bom. 222 

17. -Art. 144. — Sait for declaration of titleA 
In a suit the parties to which were Nambtidn 
Brahmans following the Maromakkatayain law, 
the plaintiff sued as the arloptive son of the laat 
member of an otherwise extinct mana for a de- 
claration of his title to certain lands as the mAn 
nralen of a devasom. He was in possessioti of 
, greater part of Uie land, but one parantbawaa 
‘ allied to be held adverselj to him oy a penoa 
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(1) ADTBBSB FOSSBSSIOir--^{^i. 

not Join«d in th» tait fttid the tenants of part of 
the remaining land haa attorned to the defendant. 
In 1875 a suit was brought by the defendant's 
brother and others against the plaintiff and others 
to set aside an alienation by the present plaintiff's 
predeoessor in title, but the suit wss dismissed 
wi^ont any decision as to the oo-uraima rieht of 
the then plaintiff ; and the present plaintiff had 
no further notice of interference by the present 
defendant's mana : Jhld^ that the olaim was not 
barred and that the plaintiff was entitled to the 
decree sued for. Suhbamanyan r. Farama- 

SWABAR. 

[I. L. R. 11 Mad. 116 

18 — Art. 144. — of a Hindu temple-- 

9hrmk)t or nertanffi of an idol—ItlghU (f manager 
awl xermnU inter ee,] The plaintiff was the 
hereditary manager of the temple of Bhri Ran* 
chord Raiji at Dakor. The defendants were the 
ehemht or ministers of the deity. The plaintiff 
sued to oust the defendants from a certain piece 
of land attached to the temple, alleging that the 
defendants had erooteil shops on the laud, and 
^propriated the rents to their own use, although 
it hatl been already decided in a suit between the 
parties that the land was always to be kept open 
and unooonpied for the nse of the temple. The 
nkevah contended that they bml been in exclusive 
and nnintorruptod possession of the land iudispute 
for more than twelve years, and that by reason of 
such user they had acquired a guaei proprietary 
title at least as against the manager of the temple. 
They therefore ploadeil that the suit was barred 
by limitation: Heldy that the defoudantH had not 
by occupation and user acquired any title as 
against the plaintiff who was the mauager of the I 
temple estate. They hail come into occupation 
originally as servants and representatives of the 
deity, and during their oocupatiou they could uot 
by a wish ohange the nature of their possession. 
Both they and the plaiutiff held the laud for the 
same deity and their rights could not he adverse 
to each other so os to give rise to a title by pro- 
soriptiou. The only question then was as to which 
of them was the proper representative of the 
deity for the particular purpose of this suit, and 
that question had already been decided iu a 
former suit in favour of the plaintiff, Mulji 
Bbulabhai e. Manohar Ganesr. 

[1. L. R. 12 Bom. 322 

19. — Art. 144. — Adreree pMseexion of 
ant eupplementfd bu prerioHS adverfc ^ 
of widow by whom defendant wan adopted — Ltmi- 
tathn Aet XV of 1877, s, 3.J H died in 1885 
without a Boi^ leaving three widows, riz,^ L, and 

f ■ of whom Is was the eldest and C the youngest. 
The plaintiff was unanimously selected by the 
tAiree widows for adoption after the death of their 
The nnanimity continued down to May, 

, bat on the SOth Jane 1886, L deolared that 


) 

LIHITATIOS AOT (XV OF 1877). Art. 14* 

^Hioniinued. 

(1) ADVERSE POSSESSION— 
if the plaintiff were adopted by C she would not 
consent to it, Onthelst July, 1866, ^adopted 
the plaintiff without the oonsent of L* On the 
12th Angnst 1869, L adopted the defendant. On 
the 10th August 1881, the plaintiff filed this suit 
against the defendant alleging himself to be 
adopted son and as such claiming possession of 
Hs property. He did not deny the factum of the 
defendant's alleged adoption on the I2th August 
1869, which constituted (the plaintiff alleged) his 
cause of action. The defendant contended that 
he himself was the adopted son of By baying been 
adopted by Ly the senior widow* He insisted that 
the plaintiff’s adoption was invalid, having been 
carried out without the consent of X, the senior 
widow. He further contended that the plaintiff’s 
claim to the property was barred by limitation, it 
having been in possession of himself (the defen- 
daut) and L for more than twelve years before 
this suit was filed. Held that the suit was barred 
by limitation (art. 144 of the Limitation Act XV 
of 1877), the defendant having been in adverse 
possession of the property for more than twelve 
years. The plaintiff's alleged adoption took place 
inJnly, 18G6. The defendant was adopted, and 
put into possession on the 12th August 1869. 
This suit was filed on the 10th August 1881', ue.f 
two days before the expiration of twelve years 
from the date of the defeudant’s adoption. Down 
to the date of the defendant's adoption, L had 
been either actually or constructively in exclusive 
possession of the property, such possession being 
distinctly adverse both to the plaiutiff so far as 
ho claimed to be the adopted sou and to C, so far 
as she might olaim to represent him during his 
minority. The question of limitation then depend- 
eil on whether the defendant could supplement his 
own adverse possession since his adoption (which 
was deficient by two days) by the adverse posses- 
sion of Ly and this again depended on whether the 
defendant could be said to derive bis liability 
to bo sued from or through L so as to bring him- 
self within the definition of a defendant as pro- 
vided by s. ,*1 of the Limitation Act XV of 1877. 
The Court was of opinion, that the defendant 
might bo said to have <lerived his liability to be 
siieil from Ly und that the plaintiff's olaim, there- 
fore, became barred in 1878. Fadajirao r. Rajc- 
rav. 

[I. L. R. 13 Bom. 160 

1 —Art. 147 and Art. 132.— on a mort- 
gage bond — Engiuth mortgage — “ Afortgage^^ and 
** Charge'* — JYafmfer of Bjutperty Aoty m, b&y 60 y 
67, 83, 86. 87 — 89. 92. 93, 100.] A suit on a mort- 
gage bond to enforce payment by sale of premises 
hypothecated is governed by art. 132 and not art. 
147 of the Limitation Act. lirojo Lai Sing r, 
if our (haran SeUy I. L. R. 12 Calc. Ill, overruled; 
Shib ImI V, (fanga Pcmthady l. L. R. 6 Ail. 551, 
dissented from. The clear distlnotiou drawn for 
the first time between “mortgage" and“ charge" 
iu the Transfer of Proputy Act is not observed 
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LIWTATION act (XV OF 1877), Art. 147 

in the Lhiiitation Act. Art. 147 of the Limita- 
tion Act relates to a speoial kind of mortgages 
known as English mortgage and includes only 
that class of suits in which the remedy is either 
foreclosure or sale in the altematlTC. GibWab 
8iKa9 V. Thakxtb Nabaik Singh. 

II. L. R. 14 Calc. 780 

2.— Art. 147 and Art. Mortgage ae dU- 

tinguished from a charge J\ In 1867 the defendant 
borrowed Us. 126 from the plaintiff and gave him 
a bond agreeing to pay interest at two per cent. 
per month. The bond provided that the whole 
debt, including principal and interest, was to be 
repaid within four years from the date of its exe- 
cution. It further stated that certain property 
had been mortgaged to the plaintiff as security for 
the loan, and that if the principal and interest 
were not paid within the time fixed, the plaintiff 
was to take up the management of the property. It 
also contained the following clause : ** We will 

redeem the mortgaged property on the day on 
which we shall pay the amount of the principal 
and the amount of the interest that may be found 
due on making up the account.” In 1886 the 
plaintiff sued the defendants to recover, by sale of 
the property, the sum of Rs. 250 ns principal and 
interest due on the bond. It was contended that 
the bond created merely a charge upon the pro- 
property in question, and was not a mortgage, and 
that the suit was barred by art. 132 of sch. II 
of the Limitation Act XV of 1877. JfeUl, that 
the document was a mortgage, and that the suit 
was not barred, being governed by art. 147 and 
not by art. 132 of sob. II of the Limitation Act. 
Motibam r. ViTAi. 

ll. L. R. 13. Bom. 90 

, Art. 148. — Mortgage — lledcmpfion hy eo* 

mortgagor — Suit hy other mortgagorn againxt rc- 
deeming mortgagor for redemption of their xhareix.^ 
In 1828 one of several co-mortgagors redeemed 
an usufructuary mortgage executed in 1822 and 
obtained possession. The other mortgagors brought 
a suit against the heir of the redeeming mort- 
gagors in 1886, for redemption of their shares in 
the mortgaged property. Held that the limitation 
applicable to the suit was that provided by art. 1 48 
Bch. II of the Limitation Act (XV of 1877); that 
time ran not from the date of the redemption in 
1828, but from the time when it would have run 
against the original mortgagee if he had been a 
defendant, the date of the original mortgage 
of 1822 ; and that the suit was therefore barr^by 
limitation. Umr-un-num y, M uhammad YarKhan, 
I. L. B. 3 All. 24, explained. Nura Bihi v. Jog at 
NaraiHy I. L. R. 8 All. 324, and Ram Singh ▼. 
RaXdeo Singh^ Weekly ISotes, All. 1885, p* 300, 
referred to. Ashfaq Ahu ad r. Wazir Ali. 

p. L. R. 11 All. 423 


(1* L. K. 14 Calo. 670 


LIMITATION ACT (: 

Art. 167, •^Minor-^PurehoH* m hehaM ef 

a minor during minority’^ Agent if minor^ omU* 
non of, to ap^y vnthU thirty day* to remore oh* 

itructwnof third party in extent ian-proeeediuge^ 

Minor'* right to apply for pmoienHou within three 
year* from the time he tome* of age-^ Civil Prooe* 
dure Code {XIV of 1882), s, 335.] In 1877 at 
a sale held in execution of a decree, certain pro- 
perty was purchased on behalf of the applicant, 
who was then a minor, by the agent nominated 
by his guardian. An order for delivery of posses- 
sion was ma<ie ; but a third party having obstruct- 
ed, the order was returned unexecuted. No fur- 
ther proceedings were taken by the agent. Tlie 
applicant having come of ago, applied for deli- 
very of pwsession within throe years from the 
date of his attaining majority, but more than 
thirty days after the date of the obstruction and 
more than thirty days after he came of age. The 
Hubordinate Judge rejected the application ae 
barred, being of opinion that the omission to 
apply, within tliirty days from the date of tlio 
obstruction, on the part of the applicant's agoot, 
as well as the applioant's omissioutodo so within 
a similar pericnl after ho came of age, barred the 
applicant. whoso remedy lay in a fresh suit ; I/eld 
by the llighf'ourt that the application was rightly 
rejected. It was virtually an attempt to renew 
the old proeecdiugs, and was barred by art, 
167 of sch. n of the Limitation Act. if the 
applicant intended to proceed summarily under 
the Civil Proc,e<lure (Jodo, he should have taken 
proeecdiugs within a montli nfttjrho came of ago, 
VlNAYAKUAV AMKIT V, DkVKAV GoVIND. 

[1. L. R, 11. Bom. 473 

Art. 171B. 

See Art. 178. 

(I.L.RIO. All. 270 

1. — Art. \7iB.— Appeal— T)enth of defendant* 
rexjfondent — Cteil Procedure «. 368, 582.1 
Art. 17 lU, sch. 11, of the Limitation Act (XV 
of 1877) applies to applications tohavotlie repre- 
sentative of a deceased defendant- respondent 
ma^lc a respondent. Baldko v. Bi.smillau 
Beoam. 

(I. L. R. 9 All. 118 

2. — Art. V71B.-** Death of defendant *rf*pondcnt 
— Applio.at ion by plai ntiff ‘appellant to hare repre* 
nrntatire of deeeaned unhntituted a* re*pondeni 
—Uni Procedure ('ode, **. 3, im, 582.] Reid by 
the Full Bench (Maiimood. J., disseuting) that 
art. 171 B of the second schedule of the Limitation 
Act does not apply to the death of a respon- 
dent, whether plaintiff or defendant in the 
original suit; and that art. 178 applies to an 
application made by a plaintiff-appellant to bring 
upon the reconi the representative of a deceased 
defendant-resfiondent. Aarain Da* v. Lajja Jlam^ 
I. L. B. 7 All. 693, and RalkrUkna Gopal t, 
Bal Jo»hi Sadaehib v. Joehi, I. L. R. 10 Botn. 668« 
referred to. Raldeo v. RUmillah Regam, I. L. ] 

p All. 113, and Jlameehar Singh t. 


Art. 166. 
See &, 13. 
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LIM ITATIOK ACT (XV OF 1877), Art. 171B 

^eontinucd* 

K 1. L. R. 7 AIL 784, owmled : Beld by Mah- 
b. that tlw word “ defendant " in 

art. 171U inolttdee a defendanWeepondent, and, 
reading: art. 171B With cl. 2 of e. 8 in conjunc- 
tion with u. 868 and 682 of the Ciril Procedure 
Code, inoludea also a plaintifl-reepondent ; and 
that an application made by a plain tiff-appellant 
more than eirty days after the dofendanb-reapon- 
dent^s death to have the represen fcative of a 
deceased made a respondent is barred by limita* 
tion, and the appeal is liable to abatement. So- 
«ki Jihwtan Chand t. (Jrhh Chnnder TalmjAaf^ 

l.L. R. 11 Calc. 694, referred to. Dkbi Pin v. 
Chunk A Lal. 

[I. L. R. 10 All. 264 

8.— Art. 171B And ATt.l7S~ Drath of plain- 
tiff -rfiMpondrut — Application hy defendants •appclU 
ants for siihsfHvtion of legal representative Citll 
Proeodnro (Mde^ ss .8, 868, 682,] The judjrment 
of the majority of the Pull Bench in Narahi Das 
v,ls\ija llam, I. L. U. 7 All. 698, only decided that 
art. 171B,8oh.n,of the Limitation Act of 1877, did 
not apply to an application by a defendant-appel- 
lant to have the representative of a deceased plain- 
tiff respondent made a respondent. Art. 178 applies 
to such applications. 8o held by the Full Bench, 
Mahmood, J., dissenting: l Ueld by Mahmood, 
J., that by reason of s. 8 (read with ss. 868 and 
682) of the Civil Procedure Co<ie, the Word “ defen- 
dant'* in art. 171 B of the Limitation Act neces- 
ftarily includes a plaintifT-rospondent. Soshl Jthn- 
san Chand v. Orish ('hander Taluqdar, I. L, R. 
11 Calo. 694, referred to. Chajmau Das v. 
Jaodahba Prasad. 

[I. L. R. 10. All. 260 

,Art. 176, 

See Pkuurk— Alteration or Amend- 

MRNT OF DkCRER. 

[l.L. R. 140alo. 348 

See Limitation Act 1877, Art. 179— Or- 
der FOR Payment at spkoifikd 

DATE. 

I. L. B. 14 Oalc. 348 

, Art. 1760. 

See Abatement of Suit— Appeals. 

[I. L« R. 11 All. 408 

See PARTrRS— S ubstitution OP Parties 
— -Respondents. 

(X. L. R. 11 AIL 408 

1 .—Art. 178.— ion — Af f ac 
set aside^Jlme orenpied in suing to declare pro- 
perty liable to attachment.] An application for exe- 
cution of adeoree having been made in 1880, cer- 
tain land was attached aa being the property of the 
judgment-debtor (deceased). Hia children there- 
upon claimed the land and the attachment was 
xaiaad. Upon this, the judgment-creditor sued to 


LIMITATION AOT (XV OF 18W), Art. 173 

— continued. 

eatsbiish his right to sell the land in exeentioa 
and obtained' a decree in 1882, which was con-* 
ffrmed on appeal in 1888. In 1885, the judgment^ 
creditor again applied for attachment and sale of 
the same Idud : Held, that the application Could 
not be considered os one for the revival of former 
proceedings, that art. 178 was not applicable to it, 
and that the application was barred by limitation. 
Jhisant Lai v. Datnl Blbi, I. L. R. 6 All. 2.8, 
distinguished. Nabayana v* Pappi BrahMaNi. 

[I. L. H. 10 Mad. 22 

2. -*Art. 178.-^ AppUeation to bring decree into 
onformlty iclth judgment — Civil Procedure Code 

1882, s. 206.] Applications to the Court under 
8. 206 of the Code of Civil Procedure are not gov- 
erned by the Limitation Act. Jivraji v. Praojt. 

[I. L. R, 10 Mad. 61 

3. — Art. 178.— ^Application under CivU Proce* 
dure. Code, s, 588 — Application for refund of moneys 
levied under decree reversed on ajfpeal.^] Semble : 
An application for refund of moneys levied in 
execution of a decree subsequently reversed on 
appeal is not governed by art. 179 but by art. 178 
of sob. II of the Limitation Act, KurupamZamin- 

DAB 17. SaDABIVA. 

[1. L.R«10Mad.66 

4. — Art. 178, — Decree ^ applieation to eoreet 
errors in — Ciril Procedure Code {Act XlVof\%%2)., 
s, Prarfier.] An application, under s. 206 of 
the Civil Procedure Code (Act XIV of 1882), to 
correct errors in a decree, not being one within 
the purview of art. 178, sch. IT of the Limitation 
Act XV of 1877, is not governed by any limita- 
tion, and can be made at any time such errors are 
discovered. (Liya Prasad 'v. Sikri Praund^ I. L. R. 
4 All 28, dissented from. Shivapa i7. Shivpanoh 
Lingapa. 

[L L. H. 11 Bom. 284 

6. — Art. 178.— in rrcention of decree — 
terest of purchaser— Serontl sale of same property 
in ejreeutiou of subsequent decree— Interest of pur- 
chaser at such subsequent sale subject to interest of 
purchaser under prwr sale— Registered cert ideate 
if second sale— Art T/// 1/ 1859— CiriZ Procedure 
(\fde (XIV of 1882), «. 294 — Purchase by 
deeree holder at ereeution sale— Right to set aside 
such purchase.'] In 1884 the plaintiff brought the 
present suit against the defendant to recover poa- 
session of a certain house which he had purchas- 
ed at a sale held on the 15th March 1880, in 
execution of a money-decree obtained againat 
one C. He obtained a certifioate of sale on 
the .8rd January 1880, which was registered 
on the 13th of the same month. The defend- 
ant had previously purchased the same property 
at a sale held on the 22nd November 1876, in 
exeontion of a decree obtained by him as mort- 
gage against the said C. The defendluit had 
obtained a certifioate of sale and was pat into 
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{kMseasioB, but bud not then reg^istered tho 
oertiftoate He subsequently obtained another 
oertificate, which was registered in June, 188*40. 
In a scdt by the plaintiff for possession, it was 
contended that, under s. 294 of the Civil Proce- 
dure Code (Act XIY of 1882), the defendant 
took nothing by his purchase, as he was the 
holder of the decree in execution of which the 
property was sold : Heldt that this objection could 
not now be made, as the right of the judgment- 
debtor (O and of the plaintiff, as purchaser 
of his rights, to hove the defendant’s pur- 
chase set aside on this ground, had been barred 
by limitation long before this suit was brought. 
The purchase by the defendant was not void ab in- 
itio, but only voidable *• on the application of the 
judgment-debtor or other persou interested in the 
sale.” Javm'hhtii v. Uarlhai, I. L. U. 5 liom. 575. 
Further, such an application was a matter in 
execution falling under s. 24t of the Civil Pro- 
cedure Cofle and therefore, even if not barred 


before the passing of the Limitation Act XV of 
1877, would bo barred by art. 178 of that Act not 
later than 1st October 1880. Chintamanrav 
NaTU C. VlTHABAI. 

[1. L. R. 11 Bom. 688 


6. — Art, 178,— Limitation Act 1877.)f.8 — Mcanc 

proUte^ Decree for -t>(‘<'Hiion of Drt rrr^Appli- 
eathm for (untcegmrnt of mrnne proJitg-^-Joint dr ‘rev- 
holders— Minor, Right of, to exeouto whole drrrre 
when remedy of tnajor joi nt-dtu'ree-holdrr bar- 
red.] In execution of a decree for posscHsion of 
certain lands and for mesne profile, dated the 1 5th 
August 1878, possession having been obtained in 
August 1880, two decree-holders, one of whom 
was a minor, applied on the 4th April 1882 for 
ascertainment of the amount of sneh mesne pro- 
fits. Upon that application the Amin was direct- 
ed to ascertain the amount duo, but after repeated 
reminders had been sent him, and no report being 
submitted, the execution oiise was struck off 
the file on the 9th October 1882. The minor judg- 
ment-creditor having attained his majority on the 
17th April 1885, an application was made by both 
decree-holders for execution of the decree by 
ascertainmeot of the amount of mesne profits, 
and for the recovery of the amount when so 
ascertained. The judgment-debtors pleadod limit- 
ation: Held, that the application was not an 
application for execution of the deoreo. The 
decree was divisible into two parts, and the pre- 
sent application must be treated as for the pur- 
pose of obtaining a final decree regarding the 
mesne profits, the previous decree having been 
in that respect merely interlocutoiy— Da roda 
Sendari Dahia v. Fergnsson, 11 C. L. R. 17 ; and 
Dildar Bonein v. Mvjeedunnusa, I. L. R. 4 Calc. 
529, followed ; If cm Ch under Clwwdhry v. /MyV/ 
Soondury Dehee, I. L. R. 8 Calc. 89, dissented from. 
Heidi ulso, that the provisions of art. 178 of 
sch. II of the Limitation Act apply to an appli- 
eatkm by a decree-holder to make a decree com- 
idete. (Baroda Soondury Dehia v. Fergueson^W 
O. L. B. 17, upon this point dissentea from) ; 
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and further that s. 8 of that Act bad no amdloa* 
tion t(> the case, aud that therefore so far as the ap« 
plioation of the major decree-holder was oonoemed 
bis remedy was barred, as his application should 
have been made within at least three jeara from 
the date of the delivery of possession of tho lands 
dwr^ : Held, further, that under a. 7 of the 
Limitation Act, the remedy of the minor decree- 
holder was not barrod, as tho other decree-holder 
could not give a valid discharge without his oon- 
currence-^d/mww/frf/VA v. Orish ( hnnder Cha- 
munt, I. L. R. 4 Calo. 850, distiugnishod), and 
that, under s. 281 of the Code of Civil Proo^are. 
he was eutitletl to execute tho whole decree, ns 
though tho remedy of the major docreo-holder 
was barred his right was not extinguished. 
A NAN IX) KikHOUB LASB fiAULBUl V. ANANIH) 
Kibhokb Bube. 

{1. L. U. 14 Oalo. 50 


7. — Art. 178.— Civil Froeedure Code, i. 20C— 

Aniendinrnt oj drerer \ Art 178 of sch, II of 
the Limitation Aet(XV of 1877) applies only to 
applicatiotm mailo to a Court to exercise |>owers 
which, without being moved by such applioation, 
it is not bound to exerciso, and not to aoplica- 
lions made to a Court to do tiets which it lias no 
discretion to refuse to do. It docs not govern an 
application und(.^r s. 2(15 of the Civil Procedure 
Code, for amend nicnt of a decree, so as to bring 
it into conformity with the judgment, it being 
tho hoiindcn duty of a Court, of its own motion, 
to see tliat iU decretH are in acc<»rdanco with the 
jinlgmentH and to correct them if utH^essary. Oaya 
Prasad v. Sikri J*ramd, I. L. H. 4 AIL 28, dissent- 
ed from. The petition of Kishan Weekly 

Notes, All. 1888, p. 2G2, KyUtsa (tonndan v. Jiama* 
mmi Ayyan I. L R. 4 Mad. 172 aud Vithal Janar- 
dan v, Vithojteao I utlajirae, I. L. R. C Bom. 585, 
referred to. Dauuo p, Kkhho Uai. 

[1. L. K. 9 All. 364 

8. -Art. 178,— Fxeent ion ff decree— Decree pay* 
aide hy innttUmrniH — Instalment, Default in pay • 
went of] When a decree or order makes a sum 
of money payable by instalments on certain dates, 
aud provides that, in default of payment of any 
instalment, the whole of the money shall become 
due and payable and bo recoverable in cxcootion* 
by art. 178, seb II of the Limitation Act, limit- 
ation begins to run from the date of the first 
default, unless tho right to enforce payment in 
default has been waivefi by subsequent payment 
of tho over-due instalment on tho one baud and 
receipt on the other, li obtained a decree agidnst 
V C and K O for a sum of money on 2ist Junu 
1880. On 25th May 1 882, an order was made in 
terms of the petition of both parti^ providing 
that the amount of the decree should be paid by 
five instalments, the first instalment being doe 
in July 1882, and that in default of paraentof 
any instalment the whole amount should tw due 
and recoverable in exeention. Default waa made 
in payment of the first instalment, nor was tliera 

20 
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any mibsdqnent payment of that or any other 
iDstalment. On SOth July 1886, iZ applied for 
execution of the fonr laat inetalments, alleging 
that the first had been paid : IMd^ that the appli- 
cation was barred by limitation under art. 178, 
soh. 11, Limitation Act, 1877. llurronath Roy v. 
Maherodlah Moollahf B. L. R. Hup. Vol. 618; 7 
W. R. 21 ; JDaUooh Ruftnn Ohand v, Untgan 
Narntn^ I, L. R. 2 Bom. .360 ; SMh Vat v, Kalha, 
Pormd, I. L. B. 2 All 443 ; Chctii Rail Shaha v. 
Kadvm Mnndvl, I. L. R. 6 Calc. 97 ; AHmnivllali 
Jjalal y. Kali Vkvrrt Miitn\ I. L. R. 7 Calc. 60 ; Nil 
Madlmh Churkorhutty v. RamRodoy Clhoxo, I. L.R. 
9 Calc, 867 ; Ram Kolpo Jthaftarharjl v. Ravi 
Chnndtr tShomr, I L. R. 14 Calc. 362 ; and f hna- 
der Komal Van v. Rimsnurrre 13 C. L. R. 

243, referred to. Mon Mokun Roy r. DunoA 
Ohukn Gooee. 

il. L. R. 15 Calo. 602 


9.— Art. 178.— - Deaf /i of jila inti ff -rcnpimdnit — 
No applieation for nuhnl itution — Applioation by dc- 
fendanUamM-llant for limri/iy of appralf] Jtrld by 
the Full Bench that inasmuch oh art. 178 and not 
art, 171H of the second Hchcdule of the Limitation 
Act applied to the case of a dcdseascd respoiidcnt 
whether plaintiff or defendant in the suit, an np- 
plioation by a defcndaiit-appollant to have his 
appeal heard in the ab.sonoe of any representative 
of the deceased plaintiff-respondent could not bo 
allowed until the period prescribed by art. 178 had 
expired without the legal representatives of the 
deceased apjdying to bo lirought on the record in 
his place. Ram Sauup t. Ram Hauai. 

[I L. IX. 10 All. 270 

10 -Art 178. — Sanction to pronrciition^AppIi- 
oaiion for nveh mnet ion-^Cri mimd Procedure Vodi\, 
jr. 196. ] Rules of limitation arc foreign to the ad- 
ministration of criminal justice, and it is only by 
express statutory provision that any rule of limit- 
ation oottld be mode applicable to criminal oases, 
art. 178, soh. 11, Limitation Act (XV of LSTT), 
must be oonstmod with reference to tho wording 
of the other articles, and can relate only to ap- 
plications fjnndcm generis, A suit was instituted 
for possession of certain land on which sttxsl a 
factory. In proof of tho claim the plaintiffs filed 
in Oourt a snrkhat or lease, which was pronounced 
by the Mnnslf to be a forgery. Plaintiffs appealed 
nptotho High Court, where on the 24th Juno 
1H86, the Munsif’s decree was afilrmevL Defend- 
ants then applied to the Munsif for sanction to 
proseonte the plaintiffs for the offenoe of using a 
forged document knowing the same to be forgtHl. 
The Munsif refused to sanction the prosecution 
prayed for; but on application to the Sessions 
Jud^, such sanction was granted. On application 
to revise the Sessions Judge's order granting sanc- 
tion, it was contended that, after the lapse of nearly 
three years, sanction to prosecute should not have 
been granted : Held that there is no fixed period 
of limitation for making applications for aanotiou 
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under b. 196 of the Criminal Prooeduie Code 
Qukbn-Emprbsb V, Ajudhia Singh. 

LX. L.R.10AlI.35a 

11.— Art. 178 . — Applicatimto rescind leave to sue, 
^Decree--- Order.'] The granting of leave to sue 
is neither a decree nor an order, and the period of 
limitation for an application to rescind it is that 
provided by art. 178 of the Limitation Act XV 
of 1877, riz., three years. KessowJI DamodAU 
Jaiuam r. Luckmidab Ladua. 

[I. L. R. 13 Bom. 404 

12 —Art. 178. — Ciril Pi'ocedure Code^ ,316— 
Sale in eo’eevtion set aside — A^ypliration hy pur- 
chaser for refund of purchase -viviwy. — Accrual of 
right to apply-— Delay— Costs.] A suit by a judg- 
ment debtor whose #/> land had been sold in execu- 
tion of a decree, to have the sale declared void and 
illegal, on the ground that the sir was incapable 
of Halo, was decreed on appeal by the High Court 
on the 13th June 1884. On the 11th June 1887, 
tho pnrchuRcr at tho sale applied, under s. 316 of 
the Civil Procedure Code, for a refund of the 
purchase-money ; Held that the limitation applic- 
able was that provided by art. 178 of sob. II of 
Uic Limitation Act (XV of 1877) ; that the right 
*■0 apply accrued on the passing of the High 
Conrt H decree, and tho application was therefore 
not barred by limitation ; but that looking to tho 
great delay there had been on the part of the 
applicant, ho should not bo allowed any costs. 
UlUDHAiil r, SiTaL PkaBAD. 

[I. L. R. 11 All. 372 

Art. 179. Col. 

1. Perioil from which limitation runs ... Cl 2 

(a) Generally ... ... 6I2 

(/>) Continuous proceedings ... 614 
(c) Where there has leeu an appeal 614 
(r/) Where there ha.s been a review 616 

2. Kature of application ... 616 

(»0 Generally ... ... 616 

{b) Irregular or defective applica- 
tions ... 616 

3. Step in aid of execution ... ... 618 

(f/) Generally ... .. 618 

[h) Resistance to legal proceedings 619 
(c) Suits and other proceedings by 

decrec-hoUier .. ... 619 

4. Order for payment at specified date... 620 

6. Joint decrees .. ... ... 621 

{(i) Joint judgment-debtors $21 

(1) PERIOD FROM WHICH LIMITATION 
RUNS. 

[a) Generally. 

1, — Art. 179.— /Vcr#r specifying a certain time 
for rsremtion—CoMstruefioH — (Uauikion precedent.] 
ihe plaintiff oblaiueii a deexoe on the 26Ui July 
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— contimed, 

(1) PBBIOD PROM WHICH LIMITATION 
RUNS— 

(«) Obi'SRALLY — oontluded. 

1 882^ which directed that he should give the de- 
feadant possession of certain parcels of laud at 
the end of next Margashirnka (i.e., 9th January 
1883,) and that, ou his doing so, the defendant 
should remove certain hedges and sheds, and re* 
store the land in suit to the plaintiff. On the 9th 
December 1885, the plaintiff applied to execute the 
decree. The defendant resisted the application 
as being time-barred. He contended that the 
plaintiff having failed to deliver up the laud in 
his possession within the time 8pecifio<l in the 
decree, he had lost his right to execute the decree : 
J/eldf that the application was not time-barred. 
The specification of the end of Manjanhirgha had 
merely the effect of postiKJuing the operation of 
the decree till that time, and the plaintiff had 
three years from that date within which he might 
seek execution. The mention of a term when 
a particular right is to become enforceable, is 
not a condition precedent, whether the enforce- 
ment be otherwise subject to a condition or not. 
Nabain Chitko Juvbkar r. ViTjiUL Pausuo- 
TAM. 

[1. L. 12 Bojn. 23 

2. — Art, 179. — Ejroention <f derrt'e drtrrniining 
rights of rical rrligtotis Ktrfs-^Drrrre, whether 
executonj or drrlarat org — J/ow fur a sort hound 
hg decree againd Home of itx members.'] In a suit 
determined in 1840, in which various members of 
the Vadagalai sect residing iu a certain village 
wore plaintiffs and various members of the 
Tengalai sect residing iu the same village were 
defendants, it was held that an imago of a 
priest revered by the latter sect was not entitled 
to a place in a certain temple of the village, 
or to publio worship in a certain street, or to 
procession in the streets of the village ; and it 
was directed that, if the defendants continued to 
make the image an object of public worship, it 
should be removed. In 1888 various members of 
the Vadagalai sect, asserting that the members 
of the Tengalai sect had acted iu coutraveiition 
of the decree in the above suit, filed an execution- 
petition therein, praying that various members of 
the Tengalai sect be arrested, and ** that the 
image of their priest, which they attempt to wor- 
ship publicly, be removed until they obey the 
terms of the decree.” It appeare<I that, in 18(18. 
the District Magistrate had granted an application 
to restrain the Tengalais from acting contrary to 
the above decree. The execution-petition was dis- 
missed by the District Court ; Held, the petitiou 
was rightly dismissed, since the execution of the 
decree was barred by limitation, and the deore<\ 
if it was capable of execution at all, could not be 
executed against the parties to the present peti- 
tion. Sapaqopachabi r. Kbishkajiaohari. 

[I. L. R. 12 Had, 356 


LIMITATION ACT (XV OF 1877), Art. 17 

— ctmtinued. 

( 1 ) PERIOD PROM waiCH LIMITATION 

TIf TK-O . . , • . 

(ft) Continuous PRooRRDiNas, 

3. — Art. 179. — KjBecH'tio% of derree-^Amn^tt of 
lient^ Decree for^—Jicng. Act VI 11 of 1869,^. 68-^ 
A ppUcatumfor ciPecution — Smprnded proceedings^ 
Eject of] (} obtained an ex-parte decree in 1882 
for a sum less than Us. 500 as arrears of rout. Exe- 
cution was taken out ou the 1 9th May 1 885. On the 
28fch June C, the judgment-debtor, applied to have 
the decree set aside, whereupon the application for 
execution was struck off. On the 21 st November 
('s application for a ro- hearing was rejected. On 
the :ird February 1 880, (f applied for the exooii- 
of hisdeen^: Held that the decree-holder was en- 
titled to execution, the application of the Hrd 
February being a continuation of the proceedings 
commcnc()d ou the 19th May, which had been 
suspended by the order of the Court of the 20th 
JuiH‘. Chandra Prudhan r. Gopi Mohum 
Shaha. 

jl L. R. UOale. 385 

Chandra Kant Bannkrjicr r. Surji Kanto 
IlAi Chowduvry. 

(1. L. R. 14 Calc. 387 note 

4. — Art. 179. — Decree-^ Kxrrv t loH’-- Attnch'mvnt 

set aside— -Time oernjHed in stung iv deelare pro* 
pertg tiahlr to attachment, not excluded from 
compuiuiton.] An applicatbm for execution of a 
decree having been made in 1880, certain laud 
was attac.hcd lis being the property of the judg- 
ment-debtor (deceoHwl). llis childreu thereupon 
claimed tho land and the attachment was raisiHi. 
U|)on this, the judgment-creditor sued to estab- 
lish his right to sell the laud in execution and 
obtained a decree in ‘HHi, which was oonfirmtMl 
on appeal iu 1883. In 1885, the judgment-creditor 
again applied for attachment und sale of tlie 
same laud : Held that the application w'as barren! 
by liinilation. Jiasant JmI v. Jiatul I. L. K. 
0 All. 23, dissented from. Nauayana i\ Vavvi 
Brahmanu 

[I L. R. 10 Mad. 23 

(r) Where there has been an Appeal. 

5. — Art. 179— Appeal against part of decree 
E.renition, against judgment-dehturs who teete not 
joined in t ie opjteal.] Uy adecroe of a Court of First 
Instance, dated the Kith August 1880, Its. J ‘ 

wa.H found due agaiust //, and its. *jt 
! uguiuHt .1 and //jointly, the suit Iwingdisinissod as 
I against two other defendants who were alleged to 
have been sureties, 'i’he plaintiff apfiealod against 
so much of this decree as dismisHod the suit 
against the alleged sureties, not making either A 
or D parties respondents ; this apiieal wm dis- 
misHe<i on the Ist May 1882. On the 27th April 
1885 plaintiff applied for execution against A aud 
JI ' Held that the applicatiou was tarred under 
art. 179 of the liimitatiou Act. ItAUUDHATB 
0 Abdul Uye. 

ll L. R. 14 Oalo 20 
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(0 PEEIOD PROM WHICH LIMITATION 


( 0 ) Wbbrb thbbb has bekn an Appeal—* 
concluded, 

6. — Art. 179. — Prpnentat ionnf appeal— ClvilPr 0 ‘ 
eedure Code (Act XI V of lHS2)t s. 64\—Ke(!cution 
rf decree,'] Tlie words ** appeal presented ” in the 
Limitation Act, 1877, mean an appeal preaentod 
in the manner preaoribed in e. 541 of the Code of 
Civil Procedure. The worda where there ban been 
an appeal'' in art 179, cl. 2, of ach. II. of the 
Limitation Act, 1877, mean whore a memorandum 
of appeal has been pro-^iented in Court. In execu- 
tion of a decree against which an appeal has been 
presented, but rejected on the ground that it was 
after time, limitation begins to run from the date 
of the final decree or order of the Appellate 
Court. Akbiioy Kumau Nundi e. Chundkb 
Mouun Ghatuati. 

fl. L. R. 16 Oalo 260 

7. — Art. Vt^.— Appeal agaimt lohole decree by 
one defendant only ^/execution of decree— Exeent- 
tion agaifMtjudgmenUdfbtor who did not ap/wal.] 
A plaintiff obtained on tho 14th September 1881 a 
decree against two defendants, the decree os 
against the first defendant being one for partition; 
and os against tho second defendant (who had set 
up a julkar right on the lands elainioil to he par- 
titioned, and had contended that partition could 
not bo had. and had obtained u partial decree, 
but bad been ordered to pay partial costs to tho 
plaintiff), being one for costs. The first defendant 
alone appealed against this decree, but unsuccess- 
fuUy, bis appeal being dismissed on the 18th .Jan- 
uary 1 884 . The decree-holder applietl for execution 
of his decree os against the second defendant for 
costs in December 1886: Held that the applica- 
tion was not barred, for that limitation ran from 
tho 18th January 1884. Nundun Lall d. Rai 

LI. L. R, 16 Calo. 698 

8. — Art, 179 .— Ap^feal againet [part of deenv — 
Mxecutiim against judginent^dehutrs whose in- 
tercets were not sought to be a ffected by t)u^ appeal,] 
In a suit for land against several defendants. 
plaintUf obtained, on 14th Jane 1884, a decree 
against the shares of defendants Nos. S and 4, tho 
shares of defendants Nos. 6 and 9 being exouerat* 
ed. The decree-holder appealeil against that 
portion of the decree which exonerated the shares 
of defendants Nos. ^5 and 9, defendants Nos, 
3 and 4 being brought on to the reoord of the 
appeal as respondents. The appeal having been 
dismissed, the decree-holder applied on 20th 
October 1887 for execution against the shares of 
defendants Nos. 8 and 4 : Held, the application for 
execution was barred by the Limitation Act, 1877, 
ach. 11, art. 17S). Mutuu r. Chblijippa. 

[I.L. R. 12 Mad. 479 


LIMITATION AOT (XV OF 1877), Art 179 

— continued. 

(1) PERIOD PROM WHICH LIMITATION 

RU N S — concluded, 

(d) Where thebe has been a Review. 

9. — Art. 179. — Rejection of application for 
review — Time during which review was pending — 
Application for refund of moneys levied under decree 
reversed on appeal. ^ — Where a review of judgment 
has been applied for, and, after notice to the other 
side, refused, the period during which such appli- 
cation was pending cannot be excluded inoompnt- 
ing the period of limitation for execution of th^ 
decree under art. 179 (3) of sob. II of the Limita-' 
tion Act. Semble.— An application for refund of 
moneys levied in execution of a decree subse- 
queutly reversed on appeal is not governed by 
art. 179 but by art, 178 of sob. II of the Limita- 
tion Act. Kubupam Zemindar v. Sadabiva. 

[I. L. R. 10 Mad. 66 

(2) NATURE OF APPLICATION. 

(a) Generally. 

10. — Art. 179. — Ewetmtion of decree — Limita^ 
tion— Effect of dismissal of applicationf or execution 
duly wade.] If an application for execution of a 
* decree is duly made so as to satisfy the terms of 
art. 179, paras. 4 and 6, of sch, II of Aot XV 
of 1877, but is dismissed, such dismissal does 
not prevent the application from furnishing a 
point of time for the beginning of a new term of 
limitation. Shankar Bisto Nadgib v, Nab- 
SlNUllRAU UaMCUANDBA. 

(1. L. R. 11 Bom. 467 

(b) Irregular or defective Applications. 

11. — Art. 179. — Omission to describe the property 
to be attached, — Vitil Procedure Code, 1882, s. 246 
—Limitation.] A decree-holder, on tbeSth July 
1885, applied for execution of a decree dated the 
loth July 1873, omitting to set out specifically in 
such application a description of the immoveable 
property sought to he attached. On the 24th J uly 
bo applied for and obtained one month’s time to 
file a list of these properties ; and on the 7th 
August, after filing the list, applied for the attach- 
ment and sale of such properties. The judg- 
ment-debtor contended that execution was barr^ 
by limitation ; Held, that the omission to file on 
the 8th July the list describing specifically the 
properties sought to be attached, was a mere de- 
fect of description which could be remedied 
nnier s. 246 of the Code of Civil Procedure by al- 
lowing an amendment to be made ; and farther 
that the two applications of the 8th and 24th 
July should be considered as one entire applica- 
tion dating from the date of the 8th July. 
Mahomed Y, Ahedoollah, 12 0. L. B. 279, follow* 
ed. Macgeegob r. Tabini Churn Siroab. 

[I. L. R. 14Calo.l24 
See the Full Bench Case of ASOAB Ali v. 
Tboilokya Nath Ghosb. 


II. L.R.170alc.631 
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(2) NATURE 

lb) iBRSOULAB OB DBFBCTIYB APPLICATIONS^ 
oiuUinuei* 

lU —Art. 179,--^ Application Jor execuHont 
against tdrong person — Decree against a minor — 
Application for execution against minor's mother 
personailyt 'aot as\u gaardian.] On the Slat 
July 187i^.a deoree was passed against N, a minor, 
irepresented by his mother and guardian C, In 
Deoember 1880, the first application for execu- 
tion was made. Through mistake execution was 
sought against C herself, as * widow of Jt' and 
not as guardian of the minor N, That applica- 
tion was granted, and certain property belonging 
to the minor was attached. On the 29th No- 
vember 1883, the second application for execution 
made was against the minor as represented by his 
guardian C. The present application for execution 
was made on the 3rd December 1884. This appli- 
cation Was rejected as time-barred by the District 
Court on appeal, on the ground that the first 
application having been made against a wrong 
person, could not be taken into account ; that 
therefore, it could not keep the decree alive and 
that the present applicatiou was barred : Hold, 
reversing the decision of tho lower Court, that 
the decree-holder ought not to bo deprivt3d of the 
fruit of his decree on account of a technical de- 
fect in his application of 1880. The minor was 
substantially and for all practical purposes re- 
presented by his mother. Haui t, Naravan. 

(I, L. R. 12 Bom. 427 

13.— Art. V79,-- Application for execution with- 
drawn hv decree-holder— Cirit Procedure Code, ss. 

37.S .874,647.] Section 647 of the Civil Procedure 
Code makes ss, 373 and 374 applicable to proceed- 
ings in execution of decree. Ktfaijat Aliy. Itam 
SiMh, 1 h.R.1 All. 3r,9, aud 
I L R. 6 Bom 681, followed. Tara CMnd Meg- 
raj y.Kashinath ’rrimhak^l.li. U. 10 Bom. 62. and 
Hamanandan Chetti v. Perlaiamhl Sherrai, I. L. B. 
6 Mad. 260, dissented from. A first application 
for execution of a decree was withdrawn by the 
decree-holder on account of formal defects, the 
Court returning the application, but without 
giving permission to the decree-holder to with- 
drawNnth leave to take fresh prooe^ings : 
Held, that, with reference to the second para- 
graph of s. 373 read with s 647 of the Code, the 
decree-holder was precluded from again applying 
for execution ; but that, even assuming that per- 
mission to apply again could be inferred from 
the imtion of the Court in returning the appW 
tion a. 374 was applicable so as to make a subse- 

onent application presented five years after the 
decree barred by limitation, with rcfcrCTce to 
art. 176 of the Limitation Act. Sarju Prasad 

IX. L.R, 10 All. 71 

-4 a-t. 179 .-- Application for relief -outside 
the decree— Step in aid of execution:'] The ap- 
plication for execution contemplated m claw 
CD of art. 176 of soh. II of the Limitation Act 


(2) NATURE OP APPLIOATTON- 

(6) Irregular or dkvkotivb Applications— 

(XV of 1877) must be one made in accord* 
anoe with law, aud asking to obtain some 
relief given by tho decree, and to obtain it in the 
mode that the law permits. A decree provided 
that tho defendant shonld pay the plaintiff Bs. 166 
within one month, and that on receipt of this 
sum tho plaintiff should execute a de^ of sale 
to the defendant The decree was dated 29th 
January 1881. The first application for execu- 
tion was made on the 24th Januarv 1884, but 
dismissed for plaintiff's default. The plaintiff 
maile a second application dated 22nd January 
1887, praying to be put in possession of a certain 
house which was not awarded by tho decree. 
This application was rejected. On the 23rd Juno 
1887, tho plaintiff made a third application for 
execution of the decree: Held, that this applica- 
tion was barred by limitation, having been made 
more than three years after the date of tho first 
applicatiou. Tho iiitormediato appiioation was not 
an application for execution, nor a step in aid 
of execution, of tho decree, inasmuch as it 
asked for what tho decree did not give. It could 
not, therefore, keep the decree alive under art, 
179, sch. II of the Limitation Act (XV of 1877), 
Pandarinath Bapuji r. Lilauhand Hatibhai. 

[I. L. B. 13 Bom. 237 

(3) STEP IN AID OP EXECUTION. 

(u) Qkkbrally. 

15.— Art V79 —ApplMion for exscHtUm hg 
henaniidar— Applieat nm not in aeeordanee with 
In a suit brought for a declaration of tho 
plaintiff’s right Ui hold ocrtain property free of a 
mortgage decree, which had betm pnrohased by one 
H on 13tli August 1878, in execution of which 
decree nevcral applicatious were mwle to have the 
name of O substituusl for that of the original 
decree-hohier, but in none of these applications 
was any further step token towards executiou of 
the decree, or any order ma<le for substitution of 
the name of C until IHth July 1886, when after 
notice under s. 232 of the Civil Procedure Code (is 
name was gub8titute<J as decree-holder, and execu- 
tion taken out against the mortgage^l prorierty, 

(; was found to be only a henamidar so far as hw 
purchase of the mortgage-decree was ooooemed : 
Held, that G being merely a benamidar, ^o 
opplications made by him for execution of tho 
decree and for substitution of hU name as decree- 
holder under s. 2.32 of the CivU Procedure 
wore not applications made in accordance with law 
within the terms of art. 179 of the Llmiljtloit • 
Act 1877. so as to prevent tho operation of the 
Uw of Limitation. Execution of t^ moitfigo 
decree was therefore barred. 

Ckukhun, 5 C. L. K. 263 ; DcMnatk 
m Lallu Coomar Qangopadga^ 1. L. 9 Ob10» ^ 
m n c h. E 146 ; Ap. 46$ (rf W86, 

tmreported, followed. P-rna Ckundra JUf/ r. 

Mh^a Ckurntm Uoy 4 B. L. E. i^. 4», Mid 
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LIMITATION AOT (XV OF 1877), Art 179 

— eontiimti, 

(3) STEP IN AID OP EXECUTION 
(a) QBK;&a4LLY~^on{f2tt(26‘i2. 

Nadir Jlo9$einY, Pvaroo Thovildart ftee, 14 B. L.R. 
425, diMeated from. The raortjrajre-decroe haviog 
become inoperative, the plaiutllf A, though a pur- 
ohaaer penamttc lite, wae no longer bound by it, 
and the defendant therefore wae not entitled to 
eaforoe the mortgage as agaiuHt him. Ooun Bdn- 
PKR LAHIBI r. HKM OntJNDKB CllOWDliUKY. 

OouE Bunobb Lahiui V, lUnz Mauamed Ali 
Kuan. 

[I. L. R. 10 Oalo. 366 

(5) Resistance to Legal Puookedinos. 

10,— Art. 179 . — AppUcathm to takv. a ntf^p in, aid 
of r-Mc.ntwii^Oppoi^iwj application toM t a»idi- mU 
in rjmoution of decree,^ The appearance of a 
docreedioldor by his pleader tu oppose an applioa* 
tiou made by the judgment>debtor to set aside a 
sale in eaeoution of the decree is not an applica- 
tion within the meaning of art. 170 of suh. II of the 
Limitation Act to take a step in aid of execution. 
The application contemplated by that article is an 
application to obtain some order of the Court in 
furtherance of the execution of the decree. Umusb 
OaUNDBR DUTTA V. SOONDEK NaRAIN DKO. 

[I. L. R. 10 Oalc. 747 

((?) SniTB AND OTHER PROOKF.DINas BY DEOREE- 
II OLDER, 

17. -Art 179.- Kccrution of decree — ( srtijicatc 
by derrec'hohier of patfoirnt out of Court — ( ir'd 
Prored ura Codc^ xh *2,')7, 258,] Held, following 
Tar ini Jlas Pandyopadhya v. JHahtoo Lai Makho- 
padaya, I. L. U. 12 Calc. 608, (Tyuuell, J., doubt- 
ing), that an application made by a dccrce-holdcr, 
the object of which is that the receipt of certain 
sums of money paid out of Court may be certified, 
is a “ stop in aid of exccutioii, ” such us will keep 
tJie decree alive, within the meaning of the Liuii- 
Utlon Act (XV of 1877), sch 11. No. 171) (4). 
Gantham v. Mukha, I. L. R. 3 All. 320. referred 
to. Muhammad Husain Kuan v Ram Sauui>. 

[I. L. R. 9 AH. 9 

18, — Art. 179. — Application toscll attached pro- 
perty fnhjcct to a mortyayr.'^ A judgment-credi- 
tor appli^ on the 22nd May 1882, for execution 
of a decree, dated 7th November 1881, and cer- 
tain property of the jndgment-debtors >vas attm^h- 
ed. Therenpou a claim was preferred by a mort- j 
gagee, and on the 10th August 1882, the judg- 
ment-creditor admitted the claim and applied that 
the property might bo sold subject to the claim- 
ant's mortgage, and the proceeds if any paid over 
to him in part satisfaction of his decree. On the 
20th June 1885, another application was made 
for eaceontion, and on the 2i)tn November 1886, a 
third application was made. To the latter appli- 
cation objection was taken, and it was contended 
that the decree woe barred by reason of more than 


LIMITATION AOT (XV OF 1877), Art 179 

---contirmed. 

(.3) STEP IN AID OP EXECUTION— 
ip) Suits and other Proceedings bt decsbe- 

HOLDER — concluded, 

three years having elapsed between the applica- 
tion of the 22nd May 1882, and that of the 20th 
June 188.1 : Held that the application of the 
10th August 1882, by the judgment-creditor to 
allow the sale of attached property subject' to the 
mortage of the claimant was ^^a step in aid of 
execution of the decree’' within the moaning of 
art. 170, sch. II, Act XV of 1877, and that execu- 
tion of the decree was therefore not barred. Lal- 
RADDI MuLLICK V. KALA CHAND BERA. 

(1. L. R. 16 Calc. 803 

19. — , Art 179. — Application for copy of decree.’] 
The application by a decree-holder for a copy of u 
decree with intent to apply for execution is not a 
step in aid of execution within the meaning of 
cl. 4 of art. 179 of sch II of the Limitation Act, 
1871. Gopilanduu r. Dombuku. 

[I. L. R. 11 Mad. 330 

(4) ORDER FOR PAYMENT AT SPECIFIED 
DATE. 

20. — Art. 179. — Applwation for execution of 

decree — Order on petition to pay hy insttahnentH 

Oiril Procedure Code, a. 2U).] An application 
to execute a decree, dated 3()th August 1 880, was 
made on 25th May 1881. While the application 
was pending, the judgment-debtor presented a 
petition to he allowed to pay the debt by instal- 
ments, aud the docree holdor consenting to this, 
the Court made the following orders: “ According 
to the application of both parties it is ordered 
that the case be strnck off, aud the decree be re- 
turned. ” The details of the instalments mentioned 
ill the petition were endorsed on the decree by one 
of the a inlaka of the Court, but it did not appear 
when or by whose order this was done. In an 
application for execution in accordance with this 
arrangement made on 7tU March 1885 : Held, that 
the order was not one recognising or sanction- 
ing the arrangement within the meaning of s. 210 
of the Civil Procedure Code, inasmuch as the Court 
at the time it made the order had no power to make 
any order for instalments, any applioation for that 
purpose being then barred by art. 176 of Act XV 
of 1887. The application for execution was, 
therefore, barred under art. 179 as not having 
been made within three years of 26th May 1881. 
,Jhoti Sahu Hhuhan Gir, I. L. U. 11 Calc. 143, 
dissented from. Abdul Rahman Sodagub e, 
Dullaeam Marwari. 

[I. L. R. 14 Oalo. 348 

21. — Art. VT^.'^Exeeutionof decree — 

anee — Decree for payment of an annuity with- 
out specify ing date tf payment — Default in pay* 
inp each annuity or eement qf payment hy 
execution of decree — Computation ^ time,] A 
Hindu widow obtained a decree, doted Tth 
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LIMITATION ACT (XV OF 1877)* Art. 179 

— nontiMicd. 

(4) ORDER FOR PAYMENT AT SPECIFIED 
DAT^^ronelnded. 

September 1865, directing that a earn of Re. 86 
Bhould be paid to her every year on account of her 
tuaintenanoe. The judgment-debtore paid the 
annuity for some yearu. In 1881 the widow up< 
plied for eieoutiou of the docrec, aud recovered 
three years’ arrears. In 1885 payments having 
again fallen into at rear, she again applied for 
execution, but bcr application Was rejected as 
barred by limitation, having boeu made more 
than three years after the last preceding appli* 
Cation: Itrld, that the application was not time- 
barred. The decree created a periodically re- 
curring right. Though no precise date was spe- 
cified in the decree for payment of the annuity, 
the judgment-debtors were liable to make tho 
payment on the day year from its date, and thence- 
forward on the corresponding date yesar after 
year. The decree Was, as to each year’s annuity, 
to be regarded as speaking on the day upon which 
for that year it became operative, and separately 
for each year. Tho right to execute accruing mi 
a particular day, limitation should bo computed 
from that day should the judgmeut-debtor fail to 
obey the order of the Court. Sahharam 
y, Gfinenh Salhn, I. L, II. 8 Horn. 1118. followed 
Sahharuitha J)fkshat(ir y. Suhha Lakshmi Ainmal 
i. L. R. 7 Mad. 8d and Yusaf Khan v. Strda4' 
Khan, I. L. U. 7 Mad. 88 distinguished. LakhH- 
MiiJAi Bapuji Oka f. Madiiavhay Bapuji Oka. 

[I. L. R 12 Bom. 05 


(5) JOINT DECREES. 

(^i) Joint Judoment-Drutouh. 

22, — Art. 17^. — Ucaih of judgment -drhf or — 
Kxeciitioii’—Earrut ion against one of seerrat re- 
pt exentaf irpM of a sole debtor — Death of such rt - 
present at ive—Suhsrfj Kent appHeafion for execution 
against other representati ees - Practice.'] An ap- 
plication for execution against one of the repre- 
sentatives of a sole judgment-debtor saves limita- 
tion against another representative. Accordingly 
where the plaintiff, on the death of his sole debtor, 
sued out execution on the 18th June 1881, under a 
darkhast, No. 718 of 1878, against K, one of the 
three sons of the debtor, and the execution-pro- 
ceedings continued till the death of K in March, 
1884, whereupon the plaintiff applied on the 28th 
May 1884, to put M and N, the brothers of K, 
on the record as his representatives : Held, that 
the application was not too lato against M and 
K regarded as joint representatives with their 
brother Fof their father, the original judgment- 
debtor. Ramanuj Senmk Singh v. /ftngn Lai. 
I. L. R- 3 All, 617. Kbishxaji Janabdan v. 


MUBARBAV. 


[I. L R. 12 Bom. 48 


— Art.180.— enteredup under m. 86 
i^the Indian Imvltent Act (Stat. 11 and n Vir., 
tap. ai)-Speentiim cf nrh judgment.^ Cwaa 
•Radicated an insolTent in October 186(i, and on 


LIMITATION ACT {XV OF 1877), Art 180 

— continued. 

the lUth August 1868, judgment wm entered up 
against him under s. 86 of the Indian In- 
solvent Act (Stat. 1 1 and 12 Vic., cap. 21) for Rs. 
16.40,648. In 1886 it was ascertained by tho 
Oflicia} Assignee that certain property lielougiug 
to the insolvent’s estate was available for tie 
creditors of the estate, aud on his application an 
order for execution against tho said proiwirty was 
made on tho 6th April 1886, by Uio lusoivcul 
Court under h. 86 of tho Insolvent Act. U 
wuis contended that execution was bfurred by limi- 
tation. Ifeld, that execution on tho judgment 
was not barreii. Ju r SAluitCNT, O.J. : -The 
)K)liey of the Indian insolvent Act is that tho 
fntiiro property of the insolvent should be liable 
for his d<ibl.s. That intention would bo Ic a groat 
extent defoiitoil. if judgment entorod up by tho 
order of tho Insolvent Court under s. 86, 
which is tho machinery provided for offocting 
that object, could only be executed within u limit* 
cd tium. Limitation Acts should not bo deemed 
applicable to judgments entered up under •« 
86. unlcfis their language clearly requiroii it. A 
judgment entered up under s. 86 of tho In- 
solvent Act, although a judgment of tho High 
Court, is not a judgment entered up in tho exer- 
cise of tho ordinary original civil jurisdiction, 
nor could the right to euforco the judgment bo 
lawfully relcaKcd by any person, and therefore 
I art. 180 of tho Limitation Act did not apply. 
Per West, J Fonncrly in England os wm 
well as in India tho policy of the Insolvent 
Acts w'as to make tho insolvent per|M<tiially 
rc-sponsiblc. In England, however, by Btatuto 
62 and Ud Vie., cap H:1, bankruptcy was substi- 
tutijd for iuBolvenoy, and all pending cases of 
insolvency wcsre ordered to be closed within pro- 
scribed pericsis. Ir construing that statute it baa 
been declared that afU^r tho given time the insol- 
vent was free from all rosponsibiUty, and that 
aftt;r his death his estate was free also. Thus tho 
lieu on an insolvent debtor’s whole future pro- 
perty has disapiKaired from English law ; but 
this has been tjffected by direct legislation. In 
ludia th(jre has been no legislation with regard 
to judgments of the Insolvent Court, hut it has 
been decided that such a judgment is to lie deom^ 
a decree of the High Court, and exocntcxl assuch. 
It must, tlicrefore, be subject to tho sumo rules a« 
other decrees of the High Court in tho abj^noe 
of any special exception. Art. 180 of the Llw- 
tation Act is, therefore, applicable to such a 
judgment. The Insolvent Act did not wntem* 
plate its being entered np otherwise than as a 
judgment of the Supreme Court, and, as ^h, 
It rankled os a judgment of a chartered Court In 
the exercise of the ordinary original civil juri^ 
diction. Tho same description may b« appUod 
to it now : and hence the execution is limited, M 
in the case of other judgmouts and decrees of 
the High Court. The principle of jicrpetual lia- 
bility to execution can no longer ha deemed a 
principle, llie Englisb law has discarded It ; the 
Indian law has made all judgmenU subjeet to 
limitation, and amongst them judgmentu of the 
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— concluded, 

latohrmt Ccmtt. Jurtkde 180 therefore appliee. 
Bat the right to enforce the judgment in the 
present oeee did not aoome to the Official Assignee 
until the order of the Insolvent Court to take 
out execntlon was made. That order was not 
made until April, 1886, and, therefore, the right 
to execution, which arose on the date of that 
order, waenot barred by art. 180 of the Limi- 
tation Act XV of 1877. In the matter op Can- 
dab Xabuondab. Official Assionkr (Tuenkr) 

e. PUBBHOTAM MUNQALDAS NATHUBHOY. 

[1. L. R. 11 Bom. 138 


jtTcld (on appeal to the Privy Council) — The 
Limitation Act XV of 1877, soh. II, art. 
180, applies to a judgment of a Court for the 
relief of insolvent debtors entered up in the 
High Court, in accordance with s. 86 of the 
Statute 11 and 12 Vic., cap. 21. Although a Court 
held under the latter statute detcrmiues the sub- 
stance of the questions relating to the insolvent’s 
estate, the prooeediugs in execution and the judg- 
ment are the High Court’s. The judgment is en- 
tered up in the ordinary course of the duty cast 
upon the High Court by the law, not by way of spe- 
oiai or*extraordinary action, but in the exercise of 
Its ordinary original civil jurisdiction. The latter 
expression in the charter of 28th December 186.5, 
being opposed to the “extraordinary” jurisdic- 
tion, which the High Court may assume, at its 
discretion, upon special occasions and by special 
orders, includes all such jurisdiction as Is exer- 
eised by the High Court iu the ordinary course of 
law without any step taken to assume it. When 
an order has been made, under s. 86 of the Statute 
11 and 12 Vie., cap. 21, that execution be taken 
out, a present right accrues to the Official Assignee 
to apply for it ; and, therefore, art. IKO of sch. 11 
assigning, iu reference to judgmonts of 
High Courts exereiKing ordinary original juris- 
diotion, a starting point of time depending on 
the aecrnal of tho right to enforce thorn, is the 
article applicable. In tur mattku of Candah 
Naurondas; Navivahu r. Tuunku. 

[I. L. H. 13 Bom. 620 
[L. E. 16 I. A. 156 

LIS PBNDBNS. 

X,^^Auethn-pyrchafter hound hy lit pendent^] 
K bronght a suit against P to recover jM> 8 aes 5 «ion 
of certain land. Whilst that suit was pending 
in the Court of Pint Instance the right, title, and 
interest of Pin the laud were sold in execution 
of a decree against him at the instance of a judg- 
ment-oreditor and purchased by O. Subsequent 
to 0* purchoso ICt suit was dismissed by the 
Court of First lustance ; but appealed, and the 
Appellate Court reverse*! the decree of the Court 
below and gave judgment in JCtt favor, f?, who 
was made a party to the appeal, thereupon 
instituted a suit against A’ to eject him and 
obtain poeoemion of the land : Held, that the 


LIS 

doctrine of lit pendene applied, and that 
not entitled to maintain the suit : Hcld^ j 
that it made no differenoe to the application of 
the doctrine that the decree of the Court of First 
Instance was in favor of CPe predepe-sor in title, 
for that decree was open to appeal, and iUe decree 
in the suit was that passed by the Appellate 
Court, the proceedings in the Appeal Court ^ing 
merely a continuation of those in the suit ; and 
as oh purchase wns made Whilst that suit was 
ponding, 0 was still bound the decree of the 
Appellate Court Annndo Moyee Postee v. Pho* 
nemtro Chmider Mooltcrje^^ 14 Moore’s I. A. 101 ; 
8 B. L. R. 122 ; 16 W. R. P. C. 19, cistingnish- 
ed. Gobind Chonder Roy Guru Chdrn 
KUbmoeab. 

[1. L. R. 15 Oalo. 64 


2.-— Con.tinnoufi tuit"~-^Tcantfer of Property 
Aot {IV of 1882), t. 52.1 -,1, on the 9th Sep* 
temher I88;l, sold certain immoveable property to 
tS for Rs. 98*12 by means of a conveyance 
which was not registered. On the 29th Sep- 
tember 1883 iSf instituted a suit against A on 
that conveyance to obtain possession of tho 
property. On the 5th October 1888, when that 
suit was peudirjg. but before the summons was 
served on A by a duly registered conveyance 
sold the same property to A for Rs. 198-8. In 
the suit file(l by S, A filed a written statement, 
but did not further contest it, and jS' obtained 
a decree and got possossiou of the property. In 
a suit substMiucntly brought by II to obtain posses- 
sion of the property from S upon the ground 
that his registered conveyance was entitled to 
priority over tho uurogi.Htered document of 
it was contended that, IV h purchase having been 
made whilst S'x suit was pending, his title conld 
not prevail against that of S: Ileld^ that the 
dt>ctrine of l'n( pcndvnx kWH not apply to the facts 
of the case, as at the time of IV h purchase there 
was no contentious suit or proceeding in exist- 
vDco, the sumraoDB in *S’* suit not having been 
tiieii served. Radtiaryam Mohapattra, aliaa 
Madun Mohun Mouapattua V . SiBu Panda, 

[I. L. R. 15 Oalo 647 


3. — Morfyogr-^Pnrehate^ without notice, of 
land declared liable for mortgage^debthy a decree!] 
In 1864 A mortgaged four shops to the plain- 
tiff’s father. Subsequently, however, A*t father 
brought a suit, and obtained a decree declaring 
that two of these shops were not included in the 
mortgage. In 1SG9 the plaintiff’s father, (the 
mortgagee), sued A upon the mortgage, and 
prayed iu the same suit that certain other land 
not included in the mortgage-deed might be held 
liable for his debt in lieu of the two shops. He 
obtained a decree on the 29th November 1869, 
w^hioh ordered Rs. 1,291 to be paid *'on Uie 
liability of the land in the plaint mentiwoed.** 
No steps were taken by the plaintilf to execute 
this decree for seven years. On the 18th Augiut 
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L13 P&ND£Ka-< oncluded, 

IB76, A ioWl to the defendant, by a resriRtered 
deedot sate, a portiom of the land bo declared 
liable, and the defendant entered into poeAesRion 
D^ithont notice of the plaintiff’s deoree. The 
plaintiff now sned to obtain a declaration that 
the land was liable to be sold in ezeontioti of 
his decree of 1869. Both the lower Coafts dis- 
missed his suit. On appeal to the High Oottrt : 
Heldf that the defendant was a purchaser for 
value, without notice of the plaintiff’s decrees 
and took the land unaffected by the plaintiff’s 
equitable lien created by the deoree. There was 
no Us pendent, Tht litis rontestatio had ceased. 
The deoree, which was a final one, had terminat- 
ed the litigation between the parties, and now 
only remained to be ezeouted. Ihere was, more- 
over, in this case the further circumstance that 
nothing had been done in the suit after the decree 
and during the seven years which elapsed 
between it and the defendant’s purchase in 1876. 
Vbnkatbsh Govind r, Maruti. 

[l.L. R. 12 Bom. 217 

^.^Transfer of Property Art (7V of 1882) 
I. b2-^When a sv It becomes content ions’— Priority 
of registered mortgage.'] As soon os the filing 
of the plaint is brought to the notice of the 
defendant, the proceeding becomes contentious, 
and any alienation subsequent to that is subject 
to the doctrine of Us pendens. A mortgage was 
executed on 25th June and was registered. On 
the saifie day, a prior mortgagee filed a suit 
against the mortgagors on an unregistered mort- 
gage of the same land : he obtained a decree 
and attached the mortgage property : Ifeld, that 
the registered mortgagee was entitled to priority 
and his mortgage was not affected by the rule of 
Us pendens. Abboy v, Annamalai, 

[I. L, R, 12 Mad. 180 

fS,,^Transfer of Property Aet ( TV of 1882) s. 52 
-’’Partition suit for— Decree hg consent.] Ponding 
a suit for partition of land, &c., two of the 
parties to the suit sold part of the laud in ques- 
tion to a stranger who was not brought ou to the 
record. After the execution of the sale-deed the 
parties to the suit entered into a coraproraiso and 
a deoree was passed by consent accordingly. 
In a suit by the purchaser for possession of the 
land sold to him ; Held, the purchaser was not 
bound by the decree passed by consent. Vythi- 
NADAYYAN V. SOBRAMAKYA. 

fl, L. R 12 Mad. 439 


LOAN. 

See Limitation Act, 1877, aet. 59. 

fl. L. U 13 Bom. 338 


LUNATIC. 

Oiril Proeednre Code. 1 882, s. 463 — 

—a»it b) a next friend of o ^ - 

Hon of lunacg under Act AAA ( of 1858.J 


LUN AT10--roHffiMi«i. 

Bfilt for pattition was brought by A wi ntit 
friend of if , a lunatic. Sulisequont to the instltia- 
tion of the suit, i? wasadjudgetl to he of unnonnd 
mind under Act XlCXV of 1858 and A was 
appointed a manager of the lunatic’s estate; 
Held, that A had no right to sne, as next friend 
of the lunatic, under Chapter XXXI of the Codfi 
of Civil Procedure (Act XIV of 1882). Ihe provi. 
sions of that chapter apply only in oases where 
there has been an adjudiontion of lunacy under 
Act XXXV of 1858 previously to the institution 
of the suit : Held, also, that, independently of 
the provisions of Chapter XXXI of Code 
of Civil Procedure, on principles of equity, A 
had no right to sue in respect of the immove- 
able property of a lunatic : Held, further, that 
the adjudication of lunacy under Act XXXV 
of 1858 and appointment as manager of the 
lunatio's estate siibscspieot to the institution of 
the suit did not cure the original invalidity of 
his proceedings in the suit. Tukaram Anamt 
JOSHI r. VlTHAL JOSHI. 

[I. L. H. 13 Bom. 656 


MADRAS ABKARI AOT (MADRAS AOT 
I OF 1886). 

, fls. 9, 11. 56.] Under the Madras Ablearl 

Act, 1886, a permit is not necessary where toddy Is 
carried from the licensee’s trees to his shop within 
tho limits of his farm, or where, the licensee hav- 
ing agcneral permit, the pc^rsons carrying tho toddy 
are in his employment. Qubbn-Bbpekss v, BaM- 

BOJl. 

[1. L. R. 11 Mad. 478 


. SB 29, 66 (r) — Tlff/r forbidding delegation 

by lu'rnnee of authority to draw Under s. 29 

of the Miwlras Abkari Ant, tho (lover nor in Oonn- 
eil made nud piibliHhe<l a rule on 8tb February 
1887, whereby it was declarofl that no license- 
holder could delegate his authority to draw toddy, 
uniesH under ezcci>tiofial circumstances, to any 
p»;rHon ; //, the son of a lieenwje drew toddy with 
bis father’s permission. Ho was convicted under 
s. 55 (<;) of the Act : Hrld, that the rule was 
nltra rirts and the oonvictiou bad. Queen-Bm- 
PERSB V. BELLAEA. 

[I. L. R. 11 Mad. 850 

. 8S. 56 (a). 69— Rules notified by Oorem* 

mrnt voider Abkari Aet — Rules for imm/fdiate ** 
removal of toddy\ To<Jdy-drawers failing to 
remove their today ton shop or distillery ‘‘ within 
a reasonable time ” after it is drawn, are panlsb- 
able under s. 55 (a) of the Abkari Aet, though 
their lioensai do not refer to the*' Government 
notification, made under the Act, preecribing ito 
immediate removal. QUEBN-BMraBftg v. Jammu. 

(1. L. a 12 Mad, 450 

MADRAS AOT 1864-11. 

See Madras Rkvrbcx Ebcovsby Act. 
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MADRAS ACT 1806--VII-. 

, S. 1. — Wat(ir-ae9B--^OreTflMj) from Oovern- 

ment tvorki — Water supplied or mod for purposes of 
irrigation.'] Burplai water from Government 
irrigation worke flowed on to land of the plaintiffs 
which they were in the habit of cultivating with 
dry orope ajfid stagnated there rendering such 
cultivation impossible. The plaintiffs did not 
want the water to flow on to their land, but being 
unable to exclude it, planted paddy os the best 
crop to cultivate under the above circumstances. 
Watdt«ooHH was levied on the jdaintiffs under color 
of Act VII of 1805 : IleAd^ the water was not 
SuppUoil or used for purposes of irrigation within 
the meaning of Act VII of 1865, s. 1, and the 
plaintiffs wero not liable to pay the water-cess. 
Vknkatappayya i>. Collector of Kistna. 

fl. L. R. 12 Mad. 407 

186fl~VIII. 

See Madras Rent Recovery Act. 

1809-111. 

See Contempt of Court— Penal Code, 
H. 174. 

[! L. R. 12 Mad 297 
Service of Summons. 

il. L. H. 11 Mad. 137 

-,1873-111.8. 12. 

See MuNtiiF, Jurisdiction of. 

LI. L. R. 11 Mad. 140 

1878— V. s. 123. 

See Madras Municipal Act. 

[I. L. R. 10 Mad, 38 

1882-V. 

See Madras Forest Act. 

1884-1. 

Madras Municipal Act (I of 1884). 

1884-IV. 

See Madras District Municipalities 
Act. 

See Madras Abkari Act. 

MADEAS BOAT RULES. 

JSoat Rules in Madras Poris-^-Refuta/ to carry 
e^rao ioHKont reasonable excuse ] By the Boat 
« « ^ certain port it was provided, (1) that 

all lioeneed boata mnst carry anch nnmber of 
psiscagen and quontitgr of goods as should bo 


MADRAS BOAT RJJ-LES^conclitded. 
expreflsed in the license ; and (2) that the owner 
of a licensed boat who should refuse to let bis 
boat on hire without assigning reasonable and 
satisfactory grounds for such refusal should be 
liable to a penalty : Udd^ that a refusal by a 
person in charge of a licensed boat to receive 
goods on board unless a tallyman was sent with 
them, on the ground that he could not count, was 
not a reasonable and satisfactory cause. QUEEN- 
Emprebs r. Kamandu. 

[1. L. R. 10 Mad 121 

MADRAS BOUNDARY ACT (XXVIII OP 
1860.) 

See Limitation Act 1877, s. 14. 

fl. L. R. 11 Mad. 309 

S(‘e Minor— Representation op Minor 
IN Suits. 

fl. L. K. 11 Mad. 309 

See Res Judicata — Parties — Same 
Parties OR THEIR Representa- 
tives. 

[I L. R. 11 Mad. 309 

S3. 21,25.28. — Appeal, Nature of A.rhU 

award — Duty of Colieef or— Irregularity in 
^ dure.] The appeal allowed by s. 28 of the 
Madras Boundary Act, XXVIII of 1860, is one 
from a decision recorded iu the presence of the 
parties and duly intimated to them as required 
by 8. 25 of the said Act. The omission by the 
Ocllcctor to pass a decision in accordance with an 
arbitrator’s award and to furnish a copy to the 
parties as rciquired by s. 21 of the Boundary Act 
is fatal to tlie award. The power given by s, 21 
being a judicial power, a Collector must exercise 
his indejMindeut judgment and should not refer 
the award for acceptance to the Board of Revenue 
and Government, nor should ho adjudicate when, 
as agent to the Court of Wards, ho represents 
one of the rival claimants. Sesuama v, Sankara. 

[I. L. R. 12 Mad. 1 

MADRAS CIVIL COURTS ACT (MADRAS 
ACT III OF 1873), s. 12. 

See MdNRIP, JURISDICTION OF. 

[I. L. R. 11 Mad. 140 

See Valuation op Suit— Suits. 

(L L. R. 11 Mad. 140, 200 

— — , 8 10.— hy reversioner to recorer land 
granted to If i?ida widow— ^Presumption as to death 
of widow from ahsenee^ not a question of succession 
or i nheritanoi‘J] Plaintiff sued as reversioner to 
recover certain land granted in lieu of mainten- 
ance to a Hindu widow. The widow Imd left her 
village 16 yean before suit and had not been 
heard of since : Meld, that the question whether 
a presumption arose that the widow was dead was 
not a question regarding sueGeaaioa or inbeiitanoe 




MADRAS DISTRICT MUNICIPALITIES 
ACT-(MADRAS ACT IV OF 1884). 

S. V^S^-Ohstmction of puhlw street.'] 
S. 173 of the District Municipalities Act, 1881 
( Madras) j provides that no person shall deposit 
anything so as to cause obstruction to tho public 
in any street without the written permishion of 
the Municipal Council : Uvtd, that the deposit- 
ing by any person of an article in the street with- 
out the permission of the Municipal Council 
amounted to an obstruction. Queen-Empkess r. 
Bolappa. 

[I. L. R. 11 Mad. 343 

, s. 198 and ss. 191, 192, l2Q.—l)u(rhtvH 

lleenses — Private marhet, vieaniuy of J A Muni- 
cipal Council, under thoMadivas District Municipul- 
iiiea Act, refused to give licenses to certain per- 
sons keeping butchers’ shops not used as slaughter- 
houses, except on the condition that they Kliould 
remove to a fixed market : lleld^ that butchers’ 
shops nro not "private markets” within the 
meaning of tho Act, and that the action of tho 
Municipal Council was ultra rirei. Quekn-Em- 
PUESS V. Baouuk Bum. 

[I L. R. 10 Mad. 216 

MADRAS FOREST ACT (MADRAS ACT V 
CF 1882). 

, S. i,.~-7he patta— Over pier of land.] The 

holder of a tree patta is a kaowa oeeupier oj land 
within the moaning of s. (» of tho Madras horest 
Act. llEFEKEKCE UNDEU THE MADRAS FoHKsT 

(I. L. R. 12 Mad 203 

, s. 10. 

See APPEAL— Madras Acts. 

[I, L. R. 11 Mad. 309 

See Jurisdiction op Civil Court- 
statutory Towers, Persons 
WITH. 

Cl. L. R, 12 Mad. 106 

See Munsif, Jurisdiction of. 

[I. L. R. 12 Mad. 106 

See Special Appeal— Orders subject 

TO APPEAL. 

Li. L. K. 11 Mad. 309 

s. 14 and 8. 39.— Art r of 

1877 ) Period of Limitatwn--- Power to 

eite^e JeJay.) Delay in preferring an appeal on- 
der the Madraa Forest Act beyond the period 


1. — 8. 21. — Treepatfa-^lWspanx.] The holder 
of a patta of certain trees on land which had 
been declared a reserved forest was convicted of 
trespass under tlie Madras Forest Act on proof 
that he continued to gather tho proilu*'e of the 
trees : ?feld, that the couvictioo was bad for 
W'aiit of proof that tho petitioner’s claim had 
been duly disposed of or that ho had not pre- 
ferred his claim witliiii the period required by 
law. Quei:n-Emprk.ss r. Rami Ueddi. 

fl. L. R. 12 Mad. 226 

2. -8 21 and BS. 4, 7, 10.— fersk 

elearinfff (iff) ner tf -■ Oitiission of onhr prohibit^ 
inff fel/iny of trrex pendimj n boa ri ny of a rase.] 
A claim put forwanl to part of certain land noti- 
fied for reservation under the Madras Forest Act 
originally rejected, was hcUl to be valid by tho 
District Court ou apisial ’J'he High Court set 
asido the decision of the Dislrirt (>'ourb and 
direoWd that the a|>i>eal be nbi'urd Tending 
the roliouring, u lessee of the clHimaut felled 
trees on the land and w'us charged under n. 21 
{a) wdth the offence of making a fresh clearing 
prohibited Ity h 7 of the Act. ^I'he Magistral 
acquitted liiin on the ground that there was no 
order in writing Korve*d on him by the Foreat 
Department prohibiting him from fidliiig trcoa 
pending the rehearing ; //dd, that tho acquittal 

was wruug. Qlees-Kmpiikks m. Nakahimmayya 

(1. L. R. 12 Mad. 338 
Rule 12 of rules under Forest Aot- 

Itnnovai of Jrarrs from rlassifird trem.] The mcro 
removal of leaves from classified trees on uure«* 
served land do^^s uot constitute a breach of rule 12 
of the Madras Forest Act, 1882. Quken-EmprKss 

V SiVANNA. 

(I. L. R. 11 Mad. 139 

MADRAS MUNICIPAL ACT (MADRAS 

ACT V OF 1878.) 

, 8 . 123 .— on hnildiny S'— Hospital built 

hy Gotrrnmnit —Standard of hypoihviwaX rent A 
itnder s. 123 of the City of Madras Honioipia 
Act, the gross annual rent at which a bnilding 
might reasonably bo expected to let from month 
to month, or from year to year, is, for the purpose 
of assessment to house-tax under the Act, to be 
deemed to Ui the annual value of snch building* 
The Lying-in-Hospital at Madras, built and sup* 
ported by Government, having been aaeeesed 1^ 
the President of the Municipality as on a renhu 
of Rs. 1,OCO a mouth, the Magistrates on appeal 
reduced the assessment, finding that Ba. 7,i>S^ 
would be a reasonable rent, having regard to the 
letting value of the buildings in the &eig)iU»iu:> 
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MADRAS MUNICIPAL ACT (MADRAS 
act V OP 1878), s. v^-ooihcludcd. 

hood; but, at the request of the Manioipality, 
they referred the following question to the High 
Court ;*-Wbether (as contended by Government) 
the property in question should be valued and 
asses^ on the rent, which, on the property being 
offered in the open market without reserve, a 
person desirous of securing it would have to pay ; 
or whether (os contended by the Municipality) 
it should be value<i and assossod on the highest 
reserve rent which an owner of the property 
offering it in the open market would reasonably 
demand, and below which sum he would not be 
willing to let: /M/, that the standard value 
was what the hypothotioal tenant requiring the 
building for use us a hospital would be willing to 
pay, rather than rent a less suitable building and 
adapt it to his requirements at his own expense, 
and that in this souse the contention of the Mu- 
nicipality was correct. Beobktary of State 
Madras Municifality. 

[I. L, B. 10 Mad. 38 

— — , 88. 317, 318.— t\f Munieipal 
CimmmmierH-^Duorrtion oh to tieomity of clean- 
Hng tank likely to prom injnrimie to healtk.l By 
8. 317 of the City of Madras Municipal Act, 1878, 
the President of the Municipal Commissioners was 
invested with a discretion os to the necessity of 
cleansing and filling up tanks and wells and 
draining off stagnant water likely to prove in- 
iurious to the health of the neighbourhood ; and 
by s. .318 was empowered on neglect of the owner 
to comply with a roquisitiou to do the necessary 
work, to get the work done and to recover the 
costs in the manner provided for the collection of 
taxec. No appeal was allowed by the Act against 
the President’s decision ; UvUl, in a suit by the 
Municipal Oommissioners to recover from the 
defendants the cost of draining and cleansing a 
tank, that it was not open to the defendants to 
prove that the tank was not likely to prove in- 
jurious to the health of the neighbourhood. Mu- 
nicipal Commission BK a rou the City of 
Madras v. Parthabakadi. 

(I.L. H. 11 Mad. 341 

MADRAS MUNICIPAL ACT (MADRAS 
ACT 1 OF 1884.) 

-, a 103, and fch. A, elate 1 (.r1).( 
ereUe qf ealliny--Inrettmrnt of fundt of tociety-- 
JieHefit Society^ The business of investing the 
funds of a society for interest is a calling within 
the meaning of s. 103 of the Madras Municipal 
Aot, 1884. A society established to provide by the 
subscriptions of its members for pensions for 
their widows and children is a benefit society 
within the meaning of soh. A, class 1 (A) of the 
said Act. Where the context discloses a manifest 
inaccuracy, the sound rule of ooustruotion is to 
eliminate i^e inaoonraoy and to execute the true 
intenaon of the legislature. Jbnmikob v. Feb- 
RIDIRT, MUKIOIPAL^CoMMISEION, MaDBAS. 

[I. L. R. 11 Mad. 253 


MADRAS MUNICIPAL ACT (MADRAS 
AOT I OP 1884) — concluded, 

, SOh. A. — Liability of Mutual Aumrance 

Company to taxation.'] The investment for interest 
of the funds of a Mutual Insurance Company by 
its Directors constitutes carrying on business 
for gain and the premia paid by insurers and the 
profits from investments thereof constitute the 
capital” of the company within the meaning of 
Bch. A of the City of Madras Municipal Aot, 1884. 
Madras Equitable Assukanob Company v. 
Prebident, Municipal Commission, Madras. 

[I. L. R. 11 Mad. 238 

MADRAS REGULATION. 

, 1802--XXV, 8. 11. 

See Munbip, Jurisdiction of. 

II. L. R. 12 Mad 188 

, 1802-XXIX. SB. 6, 7, 10, 10, 18. 

See Munsif, Jurisdiction of. 

[I.L.K.12 Mad. 188 

1. — 8. 7. — Office of karnam in a temindari uiU 
laai\ Succettion to — Female claimant — Incapacity 
of next heir.] The karnam of a zemindari village 
having died, leaving a widow his heir, the zemin- 
dar appointed her to the office of hartiam. The 
nearest male tapinda of the deceased karnam 
(from whom he was divided) sued to establish his 
right to the office of karnam \ Held (1) that a 
woman cannot hold the office of karnam. : Held 
further (2) that when the immediate heir is in. 
capacitated, the nearest male tapinda of the de. 
ceased karnam is entitled to succeed to the office. 
Chandramma V, Venkatraju. 

[1. L. R. 10 Mad. 226 

2. — 3. 7. — Karnam in zemindari village — Title 
to office.] Tlio holder of a karnam' t office in a 
zemindari village being incapacitated, resigned 
the office in 1863. leaving a minor son. the plain- 
tiff. The brother of the late holder was then 
appointed to the office, and held it till 1877, when 
he died. Plaintiff was then nominated by the 
zemindar, bnt did not enter on the office. In 
1879, the zemindar being dead, defendant No. 2 
was appointed by the zemindar’s widow and en- 
tered on the office : HeUl, that under Regulation 
XXIX of 1802, 8. 7, defendant No. 2 being the 
heir of the last holder was the lawful holder of 
the office. Subbarayudu v. Gangaraju. 

[1. L. R 11 Mad. 196 

1804- V. 

See Minor— Representation OF Minor 
IN Suits, 

(1. L. R. 11 Mad. 309 

See Res Judicata — Parties — Same 
Parties or thbir Rbpebsbnxa- 
TIVKS, 


(l.L.R.n Mad 309 
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ehneluded, 

, S. U. 

See SiLE FOB Arreabs of Uevenuk— 
Bettino aside Sale^-Othbr 
Grounds. 

[1.L.R.10 Mad. 44 

, s. 20. 

See Sale for Arrears of Revenue- 
Setting ASIDE Sale— IRIIKGULA- 
RITY. 

[I. L. R. 12 Mad. 445 

See Sale for Arrears of Revenue- 
Setting ASIDE Sale— Otukb 
Grounds. 

[1. L. R. 10 Mad. 44 

• , 1816-IV. 

Sec Munsif, Jurisdiction op. 

II. L. R. 11 Mad. 376 

, 1831-X. 88.1,2,3. 

See Sale for Arrears of Revenue— 
Setting abide Sale— Other 
Grounds. 

[I..L.R.10Mad.44 

MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OF 1866.) 

See Cases under Sale for Arrears of 
Kent— Madras Act VIII of 1866 . 

See Small Cause Court. Mofussil— 
Jurisdiction— Moveable Tro- 

rEKTY. 

[1. L. R. 11 Mad. 264 

, 88. 3, 4 and 7. — Contents of patta — Date 

of tender of patta.'\ A landlord within three days 
of the end of the fasli tendered to a tenant by 
way of patta a document containinj^ a etatemeut 
of account of rent payable in renpect of the 
current fasli : If eld, that the document teudered 
was a good patta, and that under local custom a 
valid tender of a patta may be made at the end of 
the fasli. Narayana r. Muni. 

iX. L. R. 10 Mad. 363 

, 8. 4. 

See 8. 3. 

[I. L. R. 10 Mad. 363 

See Lease— Construction. 

(1. L. R. 11 Mad. 200 

1. — S. 9 . — Joint shrotriyamdars — Distinct con^ 
tract by tenant in respect of a sAare,] The plain* 
tiff was one of two joint shrotriyamdars. In 
Fasli 1288 the defendant aoof^ybed a patta from 
and executed a mnchalka to him in respect of the 
iudi share of the plaintiff. The plauitiff sued to 


MADRAS RENT RECOVERY ACT 

(MADRAS ACT VIII OP 1866), 8. 
enforce acoeptauoe of a patta and exQontion of 
a mucbalka for FasU 121K) and for arrears of 
rent : J/eld, that the suit lay without joinder of 
the other joint Bhrotriyomdar. Purusuottama 
e. Raju. 

(1. L. R. U Mad. 11 

2.— 8. 9.— rf>j?y of patta-^Trnder of patta ] 
A landholder tendered to his tenant a notice 
stating that his patta, of which the particulars 
were given, had been prepared and calling on 
him to oomo within a mouth to the zemin cut- 
cherry to fetch the patta and execute the 
muchalka : that there was sufficient tender 

of a patta to support a suit under s. U of the 
Madras Rent Recovery Act. Marutuappa 
Krishna. 

[2. L.B. 12 Mad. 263 

3 — B. 9,-^Om.minn to tender patta — Dent, 
elaiined by landlord not hariny tendered legal 
patta.] A landlord not having tetidcrod a legal 
patta to his tenant, made a demand on him as for 
rent, and, on bis refusal to pay, attached hi« 
holding. The tenant, to rcloase the attachinont, 
paid the sum demanded under protest on 23rd 
Septeml>er 1885. On 22nd March 1886 the tenant 
filed a suit on the small cause side of the District 
Muusifs Court to recover the amount so paid: 
that suit was dismissed for want of jurisdiotioi] 
OD 2n(I September 1886. On the last^mentioiied 
date the tenant filed the present suit on the same 
cause of action : Held that the landlord not hav- 
ing tendered a legal patta was not in a condition 
to ostablihh any right to recover rent directly or 
by way off set-off. Kullayappa e. LlKSHMl- 
pathi, 

(1. L. B. 12 Mad. 467 

, 8. 9 and bs. 10, 11.] A summary suit by 

landlord to cu force the acceptance of a patta 
under the Madras Rent Recovery Act should not 
be dismissed on a finding by the Appellate Court 
that the patta tendered was not a proper patta. 
The Appellate Court ought to pass the decree 
which the Court of First Instance should have 
passed. Naoabaja Kasimha. 

[1. L. a 11 Mad. 33 

6 —a 9 and ss. 9, 79, 80.— lands 

— Unregistered holder rendering service and grants 
ing pattas^ Estoppel by aequiesernce of persons 
entitled to the yeomiah holding.] A yeoinialidar 
died, leaving a brother, who was then out of India. 
Shortly before his death, he made an invalid 
assignment of his holding to a tMrd person who 
performed the service, and granted pattos of the 
land. The holding was rcaumable on failure of 
the service. The brother of the late yeotnfahdar 
returned after three years and obtained regis- 
tration of his title. He now filed Uils suit 
to enfoioe acoeptanoc of paUas tendered by 
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JtADRAS RENT RECOVERY ACT 
(MADRAS ACT Vlll OF 1865), 8. 0- 

coMluded, 

him to the raiyate, who had already accepted 
pattan, from and executed maohalkas to, the 
Mwigrnee: Held, that the suit was not main- 
tainable, as under the oircumstanoes the plaiu- 
tiff'i conduct justified the tenant’s belief that the 
ossiiifnee was entitled to collect rent from them 
until the assignment was questioned by the 
plaintiff, and notice of his title given to them. 
KHADAR e. SUBRAMANTA. 

11 . L. tC. 11 Mad. 12 


MADRAS RENT RECOVERY ACT 
(MADRAS AOT Vlll OF 18e6)^ei^lud€d. 

, s. 78. 

(I. t. B. 18 Bad. 467 

Seff Limitation Act 1877, s. 14. 

[I. L. R. 12 Mad. 407 

She Eight op Suit —Landlord and 
Tenant Suits concerning. 

P. L. R. 10 Mad. 868 


— — — , 8. 11.— Tomnts-^CHlthiation 
improved hy water taken, from. landUmVn tank.] 
A landlord nas a right to charge water-cess when 
his tenant cultivates a wet crop on dry land or 
a second wet crop on wet land by means of water 
taken from the landlord’s tank. Thayammal 
0. Muttia. 

[I. L. R. 10 Mad. 282 


MADRAS REVENUE RECOVERY AOT 
(MADRAS ACT II OF 1864.) 

, 88. 25, 27. 

See Sale for Arrears op Revenue- 
Setting ASIDE Sale— Irregu- 
larity. 

(1. L. R. 12 Mad. 445 


— 8. 13. — Pernenit entitled to proceed under 
Aet-^Mtaehment, Validity of.] A granted two 
villages in per()etuity to Jt under adc^, renerving 
a certiuu rent to himself which was to bo recover- 
ed according to tUo Act ” if it fell into arrear. 
The rent remained unpaid for two years, and A 
obtained an attachment for the whole arrear 
under the Madras Rent Recovery Act: Held, (1) 
that A was entitled to prooeod os landlord under 
the Madras Rout Recovery Act, (2) that the 
attachment held good for such amount of rout 
us was recoverable under that Act. liamaeami 
V. CoUvetor of Madura (I. L. R, 2 Mad. 67) dis- 
cussed. Ramaouandra V. Narayakasami. 

II. L. R. 10 Mad. 229 

-—-,8. 17. — Attachment and mle of the tenants* 
interest in the land for arrears of rent — Decla- 
ration of invalidity of attachment.’] When de- 
fault has boon mode in the payment of rout and 
the saleable iut>orest of the defaulting tenant in 
tlie land is attached, the attachment cannot bo 
declared invalid in a summary suit under s. 17 
of the Rent Recovery Act. Tuavamma v. 
Kulandavblu. 

(X. L. R. 12 Mad. 465 


IS.-^Af'taektMrnt and mle of the Unante' 
intereet in land for arrears of rcaf.] Under 
B. 38 of the Madras Rent Recovery Act. a land- 
lord cannot attach the saleable interest of a 
defaulting tenant in the land, until the expiry 
of the current revenue year, Tuayamma r. 
Kulandavelu. 

[X. L. R. 12 Mad. 465 


SB. 39 and 40. 

See Right of Suit— Landlord and 
Tenant Suits concerning. 

LI. UR. 10 Mad. 368 


, 8. 35. 

Si'e Sale for Arrears of Revenue- 
Deposit TO STAY Sale. 

[1. L. R. 11 Mad. 452 

— , 88. 41 and 42. — Sale for arrears of Here- 
?iue — hand, uuhjeet tokamm — Purchaseys title not 
subject to kanam, hoUhr's f'iyhfs."} Where land sub- 
ject to a kanam. was sold for arrears of revenue 
due by the pattadar and owner, and the kanam. 
holder claimed to retain possossion as against the 
purchaser on the ground that his rights were not 
affected by the sale : //r/rf, that reading ss. 41 
and 42 of Madras Act II of 1864 together, the 
purchaser’s title was not subject to the kanam. 
The contracts referred to in s. 41 of the Act are 
those which do not create a charge on the pro- 
prietary right in the land sold. Kelan t;, 
Manikam. 

[I. L. R. 11 Mad. 330 

1. — 8 . Limitation-^ Sale of land subject to 

mortyagv — Suit by nwrtyayor.] Land which was 
subject to a mortgage having been sold for 
arrears of revenue under Act II of 1864 (Madras), 
the mortgagee’s assignee sued to enforce the 
terms of the bond by sale of the land more than 
six months after the date of the sale of the laud: 
Held^ that the suit was barred by s. o3 of the 
said Act. Ye l lay a r. Vibaya. 

[1.L.R.10 Mad. 62 

2. — 8. 69— iS'w// to set aside a sale for arrears 
of revenue-.- Fraud — Limitation Act 1877, Art. 35,] 
Suit, in July 1885, to set aside a sale of land of 
the plaintiff, sold in July 1884 as if for arrears 
of revenue under Act II of 1864 (Madras), on 
the ground that the sale had been brought about 
by fraud and oollnsion between the purchaser 
and the village officers ; the plaintiff had know- 
ledge of the ^eged fraud more than six mouths 
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MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT II OF ISQ^y-oonrludt^d. 

before salt: JTeld^ that the law of limitation 
applicable to the case was s. 59 of Act II of 1864, 
and not s. 95 of the Limitation Act, and t^at the 
suit was therefore barred. Vmhitapatlil v. 
Snhram<aya (I. L. R. 9 Mad. 457) explained. 
Haij Hath Sahu v. Ijala Sital Prasad (2 B. L. R. 
F. B. 1), and Lata MohamU Lai v. The Serre^ 
tary of State for India (I. L. R. 11 Cal. JOO) 
considered. Venkata v, Chengadu. 

[I. L. R. 12 Mad. 168 

MAGISTRATE, JURISDICTION OP. Coh 

1. Powers of Magistrates ... 637 

2. Commitment to Sesssions Court 638 

8. Special Acts .«. ... 639 

Bombay Land Revenue Act 
(Bombay Act V of 1879) ... 639 

See Recognizance to keep the Peace 
— Magistiiate with powers op 
Appellate Court. 

[I. L. R. 10 Oalo. 779 


(1) POWERS OF MAGISTRATES. 

\,^Crlm.}nal Procedure Code Aineudmeut Art 
(111 of 1884), X. 8 (Qt)^lCuropeiui lirit'hHh xuhjeet — 
by iJhtrict Mayhtratr teitk a jt/ry-^Pro- 
reditre in a ** trial by jury — f.rimiual Procedure 
Code^ Jt, *^07-— Power of District Mayistrate dis^ 
sentiny from verdict to Huhoiit the ease to High 
Court,'] The effect of cl. 6 of s. 8 of Act III of 
1884 (Criminal Procedure Code Amendment Act) 
is to confer upon the District Magistrate pre- 
cisely tho same authority os the Sessions Judge 
lias, under a. 307 of the Criminal Procedure Code, 
to submit to the High Court a case in which ho 
disagrees with the verdict of a jury so complete- 
ly that he considers a reference necessary. The 
expreasion “trial by jury” as used in cl. 6 of 
s. 8 does not only refer to proceedings up to the 
time when the jury pronounce their verdict, but 
refers generally to cases triable with a jury ns 
oontradistinguished from cases tried with the 
help of assessors or in any other manner men- 
tioned in the Criminal Procedure Code. Queen- 
Empress V. McCarthy. 

[1. L. R. 9 A11.420 


2. Criminal Proeedure Chule, 1882, m. 155, 202, 

and 20 il--Jfagistrate's power to direct a local 
incestigation by thjo police Complaint of an 
offence cogniztiUe by a Magistrate-- Deamination 
of complainant,] S. 165 of the Code of Crim- 
inal Procedure (Act X of 1882) deals only with 
the powers of police-offioers. It confers no power 
or authority on Magistrates to direct a local in- 
vestigation by the police, or call for a police 
report- It is not a proper conrse for a Magis- 
trate when a complaint is made before him of 
an offence of which he can take cognisance, to 
refer tho complaint to a police-officer. He is 
bound to receive the complaint, and after examiu- 
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MAGISTRATE, JURISDIOTIOK OF- 

continued, 

(1) POWERS OF VLKQlSTKKTVA^onetMded. 

ing the complainant to proceed aoconling to law 
In re Jankidab Guru Sitauam, 

[I. L. R. 12 Bom. 161 

3. — Power to send hoy to lief or mat ory School, 
Criminal Proeedure Code^ a. 'd\i\}—J{cformatory 
Sehooh Act, 1876, w. 2, 7.] The Reformatory 
Schools Aot, 1876, provides only for male juvenilo 
offenders being sent to reformatory schools by 
magistrates of the first class, and s. 399 of the 
Code of Criminal Prooodure 1882, so far as it 
authorises a magistrate not of the first class to 
direct that ti maio juvenile offender be sent to a 
reformatory, is repealed : Ileldf therefore, when 
a Second Class Magistrate directed a boy to Iwi 
sent to a reformatory under a. 399 of the Code of 
Criminal Procc*duro that the order was 
Queen-Emprkrk r. Madasamj, 

[I. L. R. 12 Mad. 94 

(2) COMMITMENT TO SESSIONS COURT. 

4. — Criminal Procedure Code (Act X of 1882), 
a. 319.] Uiuler s. 319 of the Criminal Proceduro 
Code a S«tcou<l Cluss Magistrate, trausmitled a 
case to the District Magistrate, being of opinion 
that a more sovere punishment was deserved than 
he wan powered to inlliot. The District Magis- 
trate returned the record to tho Second CIuhs 
M agiHtrutc, directing him to commit the (»iso 
to the .SuHsiouK (Uxirt. The committal directed was 
duly made. Tho High Court refUMfid to interfere 
in the matter, hohling that the procoodings of 
the iSceoud Class Magistrate were n<»t illegal, 
and that there was nothing done which took 
away tho juri.Hilietion of the 8econd Class Magis- 
trate to commit. Qukkn-Emi'UEss v, Chandu 
Gowala. 

fl- L. R 14 Calc. 356 

See Queen-Empress t. Havia Tellapa. 

U. L. R, 10 Bom 190 

6 . — Criminal Procedure ( odc^ 1882, cm. 200 and 
2l0 — Discharge of accused —May istrate, Dhliyation 
of, to commit whrn primd facie cast- in mudr out 
against accused.] Under h «. 209 and 210 of 
tile Criminal Procedure Code (Act X of 1H82) 
a Magistrate holding a preliminary in<|uiry ought 
to commit the accused to the Court of fiemlion 
when the evidence is enough to put the party on 
bis trial, and such a ease obviousiy arises when 
credible witnesses make statementii which, if 
believed, would sustain a conviction. QUEKK* 
Empress v, Naudkv Satvajti. 

11. L. R. !1 Bom. 372 

0 — Penal Code^ as. 75, ill— IHinishment not 
within juried ictum of Magistrate.] Where an 
offence under a. 411 read with • 75 of the Penal 
Code appears to bo deserving of a greater punish- 
‘ than the Magistrate trying it eaa award, 
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MAGISTRATE, JURISDICJTION OP- 

eoucluded* 

(2; COMMITMENT TO SESSIONS COURT— 
concluded. 

the beet oonrse for him to adopt is to commit the 
aooneed for trial to the Court of Seeeion. Queeh- 
Empbesso Khalak. 

[I, L, R. U All. 303 
(8) SPECIAL ACTS. 

7. — Bombay Land lUtenue Act (Bombay Act V 
ftf 1879), M. 126, 214 and 2\b -- Boutid- 

aryomark* — ihiet 101 and 111, el. 3 (tf).] 

The aooueod was charged before a Second OlaM 
Magietrate with digging earth within a epace of 
twocubiteof an earthen boundary*niark, in con- 
travention of Rule 101 of the Hales made by 
Government under section 214 (<7) of the Bombay 
Land Revenue Code (Act V of 1879). The Magis- 
trate convicted the aconsed under Rule 111, 
clause .*1 (a), and sentenced him to a ftne of one 
rupee. J/eldf that the conviction and scmtence 
wore illegal S. 1 26 of the Land Revenue Ootle 
does not give jurisdiction to any Magistrate 
to try a person accused of injuring a boundary- 
mark. QUEEN-EMPUKSB r. lUAPPA. 

[1. L. R. 13 Bom. 291 

MAHOMEDAN LAW. 

Sec JuniBnicTioN op Civil Coukt— 
Cabte. 

[I. L. R 13 Bom. 429 

Pardanishin Women. 

(1. L. H. 12 Mad. 380 

See Right op Suit— Caste Questions. 

[I. L. R. 13 Bom. 429 

MAHOMEDAN LAW - ACKNOWLEDG- 
MENT. 

» — Xc(7 / 1 maey — A e knoteJedg ment of 
Per Edge. C. J., and Straight, J — 
The rules of the Mahomodan law relating to 
acknowledgment by a Mahomedan of another 
as his son are rules of the substantive law of in- 
heritanoe. Such an acknowloilgmont, unless cer- 
tain impediments exist, confers upon tbe person 
aoknowledgeil tbe status of a legitimate son cap- 
able of inheriting Where there is no proof of 
legitimate birth or of illegitimate birth, and the 
paternity of a obild is unknown, in the sense that 
no Bpeoifio person is shown to be the father, then 
tbe acknowledgment of him by another who 
claims him as a son affords a oonolusive presump- 
tion that he is tbe legitimate child of the acknow- 
ledger, and places him in that category. Such a 
status once conferred oanuot be destroyed by any 
subsequent act of the acknowledger or of any 
one claiming through him. Per Mahuood, J.— 
Although, according to the Mahomedau law, 
ikrar or acknowledgment in general stands upon 
much the same footing as an admission as defined 
in the Evidenoe Act, aokoowledginents of parent' 


MAHOMEDAN LAW - AOKNOWLBDG- 

MEN l^—H}oneluded. 

age and other matters of personal status stand 
upon a higher footing than matters of evidence 
and form a part of the substantive Mahomedan 
law. So far as inheritance through males is con- 
cerned, the existence of consanguinity and legiti- 
mate descent is an indispensable condition preo^ 
dent to the right of snocession, and such legiti- 
mate descent depends upon the existence of a 
valid marriage between the parents. Where legiti- 
macy cannot be established by direct proof of 
such a marriage, acknowledgment is recognized 
by the Mahomedan law as a means whereby 
marriage of tbe parents or legitimate descent may 
bo established as a matter of substantive law. 
Such acknowledgment always proceeds upon the 
hypothesis of a lawful union between the parents 
and the legitimate descent of the acknowledged 
person from the acknowledger, and there is noth- 
ing in the Mahomedau law similar to adoption 
as recognized by tlie Roman and Hindu systems, 
or admitting of an affiliation which has no refer- 
ence to consanguinity or legitimate descent. A 
child whose illegitimacy is proved beyond doubt, 
by reason of the marriage of its parents being 
either disproved or found to bo unlawful, cannot 
be legitimatised by acknowledgment. Acknow- 
ledgment has only the effect of legitimation 
where cither the fact of the marriage or its exact 
time, with reference to the legitimacy of the 
child’s birth, is a matter of uncertainty. A«/trw/- 
ood-Dowlah Ahmed Honnein Khan v. llyder Hossein 
Khan, 11 Moore’s I. A. U4 ; Muhammad Azmat Ali 
Khan v. Lalli Bcgnm, L. R. 9 I. A 8 ; I. L. R. 
8 Calc. 422 ; and Sadahit Ihmein v. Mahomed 
Ynmf. L. R. 11 I. A. 31 ; I. L. R, 10 Calc. 663. 
referred to. Muhammad Allahdad Khan r. 
Muhammad Ibmail Kuan. 

[I. L. R. 10 All. 289 

MAHOMEDAN LAW— CUSTOM. 

See Mahomedan Law —Endowment. 

[I. L. R. 12 Bom. 655 

MAHOMEDAN LAW-DIVOROE. 

1. — Shiah School — Mata Marriage — Gift of 
term.'l In a suit brought by a Mahomedan of the 
Shiah soot against his wife, belonging to the same 
persuasion, for a declaration that the relation- 
ship of husband and wife had terminated, and 
that he was not liable to pay maintenance to her 
which he had been directed to do by an order 
passed under the provisions of the Code of Crimi- 
nal Procedure, on the allegation that the mar- 
riage was of a muta form, and that he, on the 
22ud February 1882, had made hiha-i^muddat 
(gift of the term) of whatever period there then 
might remain unexpired, the wife pleaded inter 
alia that her husband was not competent to dis- 
solve the marriage tie within the contracted 
period without her consent, and that, if under the 
Mahomedan law the consent was unnecessary, the 
Court was bound, in administering justice, equity 
and good oousuienoe, to modify the strict law in 
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HAHOHEDAK LAW-~DIVOHOE— 

this respect : Held that, although the ordinary 
law of divorce does not exist in respect of mar- 
riages by the mu^a form, they can nevertheless be 
terminated by the husband giving away the un* 
expired portion of the term for which the mar- 
riage was contracted, and the consent or accept- 
ance on the part of the wife is not necessary for 
the dissolution of the marriage. Mahomed Abid 
Ali Kumab Kader V . Ludden Sahiba. 

{I?L. R, 14 Oalo. 270 

2,— WhatamounU todivorce—Bevocalledivorce.l 
Under Mahomedan law no special expressions 
are necessary to constitute a valid divorce, nor, 
except when the repudiation is dual, need the 
words be repeated thrice. If the divorce pro- 
nounced is liable to be, but is not, revoked with- 
in the period of iddut, it becomes final. Ibrahim 
V , Syed Bibi. 

[I. L. R. 12 Mad. 63 

MAHOMEDAN LAW^DOWER. 

— hy husband for restitution of conjugal 
rights-^ Duty of wife to cohabit with husband — 
Bon^paynunit of dower . Suit by a Mahomedan to 
recover possession of his wife, the defendant. 
Defendant pleaded that she was not bound to 
return to plaintiff until plaintiff paid Its. 42 
prompt for dower, which plaintiff promised to 
pay by the marriage contract and had not paid. 
The lower Courts following Eidan v. Mazhar 
Husain (I. L. R. 1 All. 483) dismissed the suit: 
Jield^ on appeal, that defendant could not refuse 
cohabitation on the plea that her dower had not 
been paid. Abdul Kadir v. Sidima (I. L, R, 
8 All. 149) followed. KUNHI v . Moidin. 

[I. L. R, 11 Mad. 327 

MAHOMEDAN LAW-ENDOWMENT. 

X,-^Wahfnaina — Walt f -^Perpetuity — Ultimate 
trust in favour of charity.'] M, the father of 
the three defendants, executed an instrument 
purporting to be a wakfnama in favour of his 
heirs and descendants, generation after genera- 
tion. The office of mutwali he reserved for 
himself for life, and, in the event of his death, he 
appointed his wife and youngest son E mutwalis, 
with certain powers of delegation, upon the 
following conditions The said mutwalls having 
received the annual income of the property, and 
having defrayed the expenses of repairs and the 
taxes, Ac., were to divide tbe balance into four 
equal shares, and to make over one share to his 
son 8 and his descendant after descendant for 
their expenses ; one share, in like manner, to his 
son H ; one share, in like manner, to his son E ,* 
and as to the remaining share, to pay one-half 
thereof to his wife, A, for expenses ; and one- 
half thereof to bis sister, for expenses. The deed 
then proceeded : If any one from among my 
heirs and (7 or) descendant after descendant 
should die, then the said mutwalU shall moke 
kis or her funeral outlays according to our 


MAHOMEDAN LAW - ENDOWMENT- 

continued. 

custom and usage ; and as to what may remain 
as a balance, they shall duly distribute and give 
the same to my heirs and descendants according 
to the book of God.” Further os follows : — “ May 
God forbid it I If from among my heirs and 
descendants there shall be left no one surviving, 
then, as regards the income of the whole of 
the property endowed for religious and charitable 
purposes, the same, for the sake of God, is duly 
to be distributed and given to Mahomedan fakirs 
and indigent people.” Then followed a direction 
that the property was not to bo sold or mort- 
gaged. On the 25th February 1883, the first 
two defendants mortgaged the properties com- 
prised in the wakfnama to the plaintiff for 
Us. 3,000. The plaintiff brought the present 
suit against the said two defendants to enforce 
the mortgage. The third defendant was made 
a defendant at his owu request, and alleged that 
the mortgage hod been made without his consent. 
He submitted whether, having regard to the 
terms of the deed, the plaintiff had any claim 
as mortgagee ; and he contended that in no case 
could the mortgage operate, except against the 
shares of the first two defendants. The plaintiff 
contended that the wakfnama was invalid, and 
that upon the death of M the property comprised 
in it devolved upon his three sons as his heirs, 
and also that, assuming the wakfnama to be 
valid, the first two defendants took an estate of 
iuheritauoe under it, which they were at liberty to 
alicne and mortgage: Held^ toWo'wingFatmahibiy, 
Advocate- Gem^ral of Bombay ^ I. L. B. 6 Bom. 42, 
that the deed of the 17th May 1871 was valid 
as a wakfnama. Semhle, that the mortgaged 
property being wakf the plaintiff acquired no 
right under his mortgage which would extend 
beyond the lifetime of his mortgagors. In such 
property no one has any interest as the heir 
of the appropriator. It is neither the subject 
of ownership, nor inheritable, but each objeot 
of the charity who brings himself or herself 
within the terms of the endowment is entitled 
to receive the benefit which the founder has 
marked out for him. AmrUTLAL EalidAS v. 
Hussein. 

[I. L. R. 11 Bom. 492 

2.^Wakf^8ettlement in favour of the settlor's 
family without any ultimate trust for charity^ 
Nature of trust necessary whether express or 
implied.] A Mahomedan cannot settle his 
property in loahf on his own descendants in perpe- 
tuity without making an express provision for 
its ultimate devolution to a charitable or reUgione 
objeot. A Mahomedan executed a deed, called 
a wahfnamaf by which he settled his property 
in wakf on his two wives and daughters and 
their descendants in perpetuity. For the 
management and devolution of this proper^ he 
laid down the following rules (1) that If one 
of the aulad (or daughters) of either wife died, 
the share of that person should go to the wife 
and the survivors of her wulad ; lhat aftof the 



64B ^ DW0IT OP Okfm, ( ) 


I LAW -- EHOOWiraNT- 

•^continued, 

denth of ft wifo her share should go to her 
suTTlvitig aukid ; that if a wife and her aulad 
eeas^ to exist, their share should go to the other 
wife and her avlad ; that on the failure of avlad 
and aftad of both wives, the next of kin of the 
settlor should receive the property ; and he added 
that in this way the management should go on 
frmn generation to generation ; (2) that neither 
of the said two wives, nor any one of the aulad 
of the wlra, should alienate by sale, gift or 
mortgage either their shares or ouy part of the 
property. A portion cf this property, couHisdug 
of two tiafaru^ was not apart for such purposes 
as the building of his own tomb, the saying of 
prayers, the recitation of the Koran, Ac. ; and 
he directed that in oaso the produce of the two 
nafar/t proved insufficient for these purposes, bia 
wives and daughters and their descendants 
should contribute out of the property settled in 
wakf tm them : Jfuld, that, with the exoeptiou 
of the two nafavu set part for religious purposes, 
the rest of the sebtlcmeut was not a valid imkf^ 
as it was solely for the benefit of the settlor’s 
family, an«l oontniued no express provision for 
the ultimate devolution of the property to any 
religious or charitable object. Nizamudin 
OULAM f, Abdul GAruu, 

[I. L. R. 13 Bom. 204 

to ma naffcmfnt of endowment — 
SAjjadaninhiu^ hhilafut and mutarallf, q/fteen 
o/^Primoffenihtve, euutom o/-^ Efdeut uou\s right 
to hold the o/heeH^^Wakf, inheritance to^Prede- 
rexnor in the o(h'ee to appoint hie uneecnstor^ right 
<f.] About three hundred and fifty years ago one 
iV, the ancestor of the parties to the suit, caiae 
to Surat and settled there and became the 
pirmHahid (religious preceptor) of the Mahome* 
dan ooinmunity at that place. During his life- 
time os Well as after his death, moveable and 
immoveable property was from time to time de- 
dicated to the religious office he and, after his 
dooeaM, one or other of his do.sc6adants succes- 
tlrely occupied. The plaintiff was the eldest, 
and the first dofeudanb the second, son of ff, 
tAo jlait inoumbent oMhe said office, lu IStio /f, 
l>6ing ill, executed a tauHijatoinn’i appointing 
the plaiutiff his executor and successor. Subse- 
^nonbly, li having recovered cancelled the same 
attd appointed the first defendant his successor 
by throe sucoessive tauHgntmmaa, the lost being 
dated Srd September iSi^l, a few days before H'a 
death. The first defendant oocordiugly entered 
into poweeftiDu and management of the office of 
9^mdani*hiH (or priest) and hhilafat (deputy), 
and amnmed the position of mutaealU (or 
manager) of the wakf property of the family. In 
less tiie plaintiff brought the present suit to 
hhve It declared that on him, as the eldest son, 
had devolved the office of mjjadanhhin and 
kkil4fat heild by the family, and not on his younger 
* the defendant, and that he alone was 

«a nmtuvaUi, to take possession of and 
n^akf property. The plaintiff relied 
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— concluded, 

firstly, on the appointment mode f^er 

in 1865, and, secondly, on the fact of his Mng 
the eldest son of the last inoumbent, to whom, 
he maintained, both by law and custom belonged 
the succession to the offices in question, so long, 
at least, as such oldest son was in other respeote 
a fit and proper person to succeed, which in his 
own case was nob contested. The defendant de- 
nied that either by law or custom was the eldest 
son, ns such, entitled to succeed, and relied on the 
fact of his appointment by his father : Held^ 
that the plaintiff had made out no case of a r%ht 
to succeed his father in the offices in qnestioh. 
Not under the deed of appointment, because that 
was made by his father when he believed he was 
dying, and was subsequently on recovery can- 
celled, and was therefore inoperative, on similar 
principles bo those which apply to the case of a 
donatio martin eamnd ; nor, secondly, under the 
general Ma^omodan law, because that law is 
strongly against attaching any right of inheri- 
tance to an endowment ; nor, thirdly, by reason 
of any custom, because no such onstom as that 
contended for was established on the evidence. 
The evidence went to show that the eldest eon 
did not uniformly succeed, and that even when 
he succeeded, he did so by right of appointment 
and not by right of primogeniture. Abdula 
Edeus r. Zain Say ad Hassan Edeus. 

[I, L. R. 13 Bom. 555 

MAHOMEDAN LAW-GIFT. Cal^ 

1. Validity C44 

See Limitation Act 1877, art. 91. 

[I. L. R. 11 All. 466 

(I) VALIDITY. 

X,^Mapil1an^Q\ft to take effeet at an indefinite 
future time."] Gifts to take effect at an indennite 
future time are void under Mahomedan law. 
Chekkonekutti r. Ahmed. 

[1. L. R. 10 Had. 136 

2 .— without delire'rg of poneutaion^l 
hiliwaZy or gift on ntipv/atioH'^Pogsesaion i 
mrg for »n eh a gift--- RegUtrat ion 7iot equioaleM to 
deli very of ponaegaion bo an to validate gift,"] 
a deed of gift duly executed and registered, a 
Mahomedan woman gave certain property to the 
plaintiff’s father. The deed stated tiiat the plain- 
tiff’s father had always protected the donor, and 
that she gave him the property in fall confidehoe 
that he would continue to do so : JSeld^, that the 
gift, if not a simple girt, was, at any rate, a ** gift 
on stipulation/* and that such a gift, in order to 
be valid, required that seisin should be given to 
the donee. The registration of a deed of gift 
between Mahomedans does not cure the wani of 
delivery by the donor. Mogulsha v, Ma^amao 
Saheb. . 

[I.2;.R.UBom.6l7 
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(1) VALIDITY— 

3.— Ptf/wioji— Gift of Muaha^Vndivided part — 
Ascertained share — Ti'ansfer of possession — Mnta^ 
tion of nanm-^ Delivery of title deeds— Bengal 
Civil Courts Act {VI of 1871), s, Pension. 
Act XXIII of 1871, s, 7, ch 2.] A pension of 
the nature described in Act XXIII of 1871, 
(Pensions Act), s. 7, cl. (2) was drawn by a 
Mahomedan, in whose name alone it was record- 
ed in the Government registers, for himself and 
the other members of his family, who, up to the 
time of his death, received their shares from him. 
Shortly before he died, he executed a deed of gift 
in favour of his wife, which purported to assign 
to her the whole pension. No mutation of names 
was effected in the Government registers, but the 
deed of gift and the sanads^ in respect of which 
the pension had originally been granted, were 
handed over to the donee. After the death of the 
donor, one of his sisters brought a suit against 
his widow to establish her right (i) to receive the 
share in the pension which she had inherited 
from her father and received up to her brother’s 
death, and (ii) as heir to her brother himself, to 
the share which be had inherited. It was con- 
tended on her behalf that the deed of gift was in 
any case ineffectual as an assignment of more 
than the donor’s own interest, and further that 
it was invalid even as an assignment of his own 
share, inasmuch os, under the Pensions Act, the 
pension could not be made the subject of gift, 
and under the Mahomedan law it was “ nnisha'^ 
and not transferable, and actual delivery or trans- 
fer of possession was, under the same law, essen- 
tial to the completion of the gift, but no such 
delivery or transfer had been effected : Ileld^ that 
the deed of gift was not a good assignment in 
law of the interest of the plaintiff, who was not 
a party thereto, and the defendant could take 
nothing more than the donor’s own interest : Held^ 
that whatever might be the Mahomedan law 
apart from the Pensions Act, under s. 7 of the 
Act the pension or any interest in it was capable 
of being alienated by way of gift, the subject 
of the gift being not the cash, but the right to 
have the pension paid : Held, that there was no 
force in the contention that the gift became void 
because the right was not divided, inasmuch as 
in the case of a right to receive a pension the 
rights of the individuals who are the heirs be- 
oame at once divided and separate at the death 
of the sole owner ; and in this case the shares 
were definite and ascertained and required no 
farther separation than was already effected upon 
the sole owner’s death : Eeld,t\iat the rule of the 
Mahomedan law as to the invalidity of gifts pur- 
porting to pass more than the donor was entitled 
to, was based upon the principle of 
or andivided part, and had no application to 
oases where the donor's interest itself was separate; 
and that even if it were the strict Mahomedan 
law that where a man having a definite ascer- 
tained interest in a pension, and intending at 
any rate to pass his interest to his wife, purported 
to give her more than he was entitled to> he 


MAHOMEDAN ^continued, 

(1) VALIDITY— 

failed to give her any interest at all, s. 24 of the 
Bengal Civil Courts Act (VI of 1871) did not 
make it obligatory to apply the strict Mahome- 
dan law as to gifts in transactions of modem 
times: IlrUI^ that although, according to the 
Mahomedan law, possession was necessary to 
perfect a gift where the nature of the transao- 
tion was such that possession was possible, pos- 
session of a right to receive pension could only 
be given by handing over the documents of the title 
connected with the pension or assigning the right 
to receive the pension ; that the gift in this case 
was perfect as soon as the deed was executed and 
handed over with the other papers to the donee ; 
and that the mutation of names was merely a 
thing which would follow on the perfection or 
the title, and did not in itself go to make or 
form part of the title. Sahib-un-ntssa Bibi 
r. IlAPiZA Bibi ; IIapiza Bibi r. Sahib- uN-NisaA 
Bibi. 

[I. L. R. 9 All. 213 

4 . — Gift in contemplation of deaths Will-^Dis^ 
position in, facour of heir — Consent of other 

A Mahomedan executed in favour of his 
wife an instrument which purported to be a 
deed of gift of all his property. At the time 
wheu he executed this instrument he was suffer- 
ing from an illness likely to have caused him to 
apprehend an early death, and he did, in fact, die 
of such illness upon the same day. There was no 
evidence that any of his heirs had consented to 
tho execution of the deed. After his death, his 
brother sued the widow to set aside the deed as 
invalid : Held, that the instrument, though pur- 
porting to be a deed of gift, constituted, by rea- 
son of the time and other ciroumstanoes in 
which it was made, a death-bed gift or will, sub- 
ject to the conditions prescribed by the Mabom- 
edan law as to the consent of tbe other heirs, 
and, those conditions not having been satisfied, 
it not only fell to tbe ground, but the parties 
stood in the same position as if the document 
had never existed at all. Wazir Jan v, Altap 
Ali. 

[I. L. R. 9 All. 857 

5. — Mahomedan laio of gift — Possession not 
delicered at the time, hut afterwards vhtained— 
Mush da t mixed, or common property, with shares 
vndistingnished.'] A hibanama gave an undivided 
share in mokurari and zemindari holdings, 
besides other property not reduced into possession, 
the whole of which had, as a matter of title, 
devolved upon the donor as a member of a family 
of which the donees were also members : Beli^ 
that the hibanama did not infringe the Maho- 
medan doctrine of mushd, as an attempt to 
make a gift of an undivided share in property 
capable of division ; it having been settled that 
one of two sharers may give his share to the 
other before division, whence it followed that 
one of three sharers might give his ^re to the 
other two. Ameena Bibi v. Mfa BiU^ 8 W* 
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MAHOMED AN LAW- GIFT— 

( 1 ) \ KltlT>V£\>^coniimed, 

S7t referred to and approved. Beld^ also, that 
as the donor had done all that she could do to 
perfect the oontemplated gift, which was attend- 
ed with complete publicity, and as the donees 
had afterwards obtained possession, the fact of 
the donor’s having been out of possession, and 
therefore not having delivered it, did not, of 
itself, invalidate the gift. In regard to the 
principle and the analogy in other systems of 
law to bo found in the cases relating to voluntary 
transfers (where, if the donor should not have 
done all that ho could have done to perfect his 
intended gift, ho cannot be compelled to do more) 
the Hindu case of KnJt Ban MulVick v. Kanhaija 
Lai Pvmltl, L. R. 11 I. A. 218 ; I. L. R., 11 Calc , 
121, was referred to. Mahomed Ruksh Khan r. 
Ho8S£IN1 Riui. 

[I. L. R. 16 Calc. 684 
[L. R. 16 I. A. 81 

6. — Jfiha-h/l-hra: — (7 iff ivade in connidnratiou 
of snrricrH rrndeml^Bonor not in. ponxenston^ 
PoxxvHHion not dnliirrnd in don.cn.'] The funda- 
mental conception of hiha-hil-iivaZf ora gift for 
an exchange as understood in the Mahomedan 
law, is that it is a transaction made up of two 
separate acts of donation, /. c. of mutual or 
reciprocal gifts of specific property between two 
persons, each of whom is alternately donor and 
donee. It does not include the case of a gift in 
consideration only of natural love and affection 
or of services or favours rendered. Nor does such 
a gift fall under the category of hihadfiUiicaz in 
its improper sense of sale ; but it is an ordinary 
gift subject to all the conditions as to validity 
which the Mahomedan law provides. A gift 
of immoveable property not at any time in the 
possession of the donor, but in that of a trespasser, 
and consequently never delivered by the donor 
to the donee, is void under the Mahomedan 
law. Kaxim Jloxxcin v. Sharif-vn-nixm^ I. L. U. 
5 All. 285; Sahilhun-ti'ixHa Jiihi y. llafiza Bihi, 
I. L. R. 9 All. 2 111, and Shaikh Ihhravi y. Shaikh 
Sulcman, I. L. R. 9 Bom. 146, distinguished ; 
Mahm*wLditi v, Manch nlmh^ I. L. R. 6 Bom. 050, 
Mnllick Ahdool (7nJfoor y. Mulrka, I. L. R. 
10 Calc. 1112, and JJazava Begum y. JJosxrin Ali 
Khan, 12 W. R. 498, referred to. Rahim Bakhsh 
r. Muhammad Hasan. 

[L L. R. 11 All. 1 

y,^Want of Poxmxion^Kxxcntialx for valid 
gift] Delive^ and seisin are, under the Maho- 
medan law, tho essence of a gift, and, therefore, 
no right of any description passes without them. 
A donor, therefore, must be in possession. Moh In- 
%d-din v. Manchenhaht I. L. R. 6 Bom. 650, re- 
ferred to and followed. Aooordingly where the 
plaintiffs claimed to recover possession under a 
deed of gift alleged to have been passed to them 
by a Mahomedan donor for the use of a oMsjid, 
but it appeared that neither the donor nor the 
donees wore ever in possession before or after 


MAHOMEDAN LAW-GIFT— 

( 1 ) y ALlTflTY-^ continued, 

the gift : HeU, that the gift was invalid, the 
language of the texts of Mahomedan^ lavr dis- 
tinctly laying down that in a gift seizin is ne- 
cessary and absolutely indispensable to the estab- 
lishment of a proprietary right. Kali Dais 
Mnllwk y. Kanhya Lai Pundit^ I. L. R. 11 Calc. 
121, distinguished. Mehkrali v, Tajudin, 

[I. L. R. 13 Bom. 166 


S.^Oift of life estate^ Want of •possession in 
Donee..] A grant of a life estate is invalid under 
the Mahomedan law. The grantee in such a case 
would take an absolute estate. A Mahomedan 
executed a deed by which he settled his property 
in wakf on his two wives and daughters and their 
descendants in perpetuity. For the management 
and devolution of this property he laid down the 
following rules: (1) that if one of the aulad 
(or daughters) of either wife died, the share of that 
person should go to the wife and the survivors of 
her anlad ; that after the death of a wife her share 
should go to her surviving aulad ; that if a wife 
and her aulad censed to exist, their share should 
go to the other wife and her aulad ; that on the 
failure of aulad and aflad of both wives, the next 
of kin of tho settlor should receive the pro- 
perty ; and bo added that in this way the manage- 
ment should go on from generation to genera- 
tion : (2 ) that neither of tho said two wives nor 
any one of the aulad of the wives should alienate 
by sale, gift or mortgage either their shares or 
any part of the property : Held that the settle- 
ment was invalid as a deed of gift to the settlor’s 
next of kin after the determination of the life 
estates granted to his wives and daughters ; first 
because the donor had not parted with possession 
of the property till his death, and secondly, because 
tho grant of a life estate is quite inconsistent 
with the Mahomedan law, the grantee in such a 
case taking an absolute estate. Nizamudin Gu- 
LAM V, AUDUL GAFUR. 

[I. L. R. 13 Bom. 264 


d.—Biha, or deed of gift-- Gift hy husband to wife 
— PossesHkon — Continued receipt of rentshy husband 
— Iluxhand, manager for wife — Gift of imishaa" 
or undivided part — Subsequent partition,.] In 
1871 II a Mahomedan, execute a formal kiba 
or deed of gift, to his wife, the defendant, of a 
house belonging to himself, but let out to tenants 
and duly registered the deed. In 1876-77 he caused 
the house to be transferred iuto the name of 
his wife in the municipal and fazandari books. 
After the execution of the deed of gift, and down 
to the time of bis death in 1884, AT G oontinned 
to collect the rents as before, and they were enter- 
ed iu his books and drawn upon for family pur- 
poses in the same manner as they had alwayB 
been. In 1881-82, II G had an account of the 
rents of the house prepared in his wife’s name 
from 1871-72 up to date : Held, that the above 
circumstances afforded sufficient evidenoeof posses- 
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Sion havingf been given to the defendant, either 
in 1871 or 1876, to satisfy the requirements of 
Mahomedan law. H being the husband 
of the defendant, would naturally continue to 
oolleot the rents as her manager, even when he 
regarded himself as having parted with the 
ownership to his wife, which the above-mentioned 
oiroumstances sufficiently showed that ho did. 
In 1883 H G executed a second htha^ duly 
registered, to the defendant, of an undivided 
moiety of the house in wliich he and the defend- 
ant resided, and to which H G and bin brother 
were entitled in equal shares. No partition h.ad 
been made between 11 G and his brother when 
H G died : Jleld^ that the gift was invalid, as 
being a gift of a ^*vivshaa'\ or undivided part, 
in a thing susceptible of partition. Qumrr — 
Whether, if there had been partition subsequently 
to the deed, that would or would not have opera- 
ted to validate the gift. Emnabai v. Hajira- 
BAl. 

[I. L. K. 13 Bom. 362 

XO.^Clam tA) of proprrtfi niulor deed 

of sale — Consideration — ‘‘ Moshaa — Effect of 
possession following upon gift to render it raiid.l 
The law relating to the invalidity of gifts of 
“ inushaa ”, i. e,, the prohibition of the gift of an 
undivided part in property capable of partition, 
ought to be confined within the strictest rules ; 
and the authorities on the Mahomedan law show 
that possession taken under a gift, even although 
that gift might with reference to ^^mnshaa" 
be invalid without it, transfer effectively the 
property given, according to the doctrines of both 
the Shiah and the Sunni schools. Possession once 
taken under a gift is not invalidated, as regards 
its effect in supporting the gift, by any subse- 
quent change of possession. The subject of the 
gift was shares in revenue-paying viilages, with 
land, houses, and moveables. Of the greater por- 
tion of this property, the donor, a mother giving 
them to her daughter, had only so far pos8e8.^ion 
that she was in receipt of the rents and profits. 
In the deed of gift she declared (thereby making an 
admission whereby her heir and all claiming 
through him were bound) that she had made the 
donee,her daughter, possessor of all the properties ; 
and she directed that the gift should be carried 
into effect by the daughter's husband, who was 
manager of estates on behalf of both mother and 
daughter before then. Held, in a suit for the 
possession of the property, on a sale by the heir of 
the donor, brought by the vendees against him, 
and joining as defendants the heirs of the daughter 
then deceived, that sufficient possession had been 
taken on behalf of the daughter to render the gift 
effectual, and to defeat the claim as against her 
heirs. Muhamuad Mumtaz Ahmad v. Zubaida 
Jan, 

[I. L.H. 11 All. 460 
[L. R. 16 I. A 193 


MAHOMEDAN LAW—GHJARDIAN. 

1. — Guardianship of female minor — jcufnmtf 
minor, Right to custody of^Mnhomedan law, 8hia 
Scct^Aet IX 0/1861— XL o/’1868, 8.27.1 
A Mahomedan father of the Shia sect is entitled 
to the custody of a daughter above the age of 7 
years as against the mother. The decision in 
Fuseehun v. Kajo, I. L, R. 10 Calc. 15, has no 
application to a case whore the father is seeking 
to get the custody of his daughter. In thk Mat- 
ter OP THE Petition op Mahomed Amib Khan. 
Lardli Bequm V. Mahomed Amir Khan. 

[I. L. R, 14. Oalo. 616 

2. ^Power of Guardians^ Sale by guardian of 
property to which ward's title was in dhpute, atid 
for the henrfit of the latter."] By the Mahomedan 
law, guardians are uob at liberty to sell the im- 
moveable property of their wards, the title to 
which prop3rby is not disputed, except under 
certain circumstances specified in Maonaghten's 
Principles of Mahomedan Law, Chapter VIII, 
ol. 14. But, where disputes existing as to the 
title to revenue-paying land, of which part formed 
the ward s shares, sold by their guardian, were 
thereby oiidoi, and it was rendered practicable 
for the Collector to effect a settlement of a large 
part of the land, a fair price moreover having 
boon obtained, the validity of the sale was main- 
tained in favour of the purchaser as against the 
wards for whoso benefit the transaction was. 
Although the sale deed incorrectly stated the 
purpose of the sale to have beeu to liquidate 
debts, a statement repeated in a petition to the 
Collector, asking that settlement of the shares 
sold should be made with the purchaser, yet, on 
the transaction being afterwards impeached by 
the wards, held, that it was open to the guardian 
to prove the real natii re of the sale, and to show 
that it was one beneficial to them. Kali Ddtt 
Jha i\ Abdul Ali. 

[I. L. R. 16 Oalo. 627 
[L. R. 16 I. A. 96 

MAHOMEDAN LAW-PRE-EMPTION. 

Col, 
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(1) RIGHT OP PRE-EMPTION. 

(a) CO-BHABERH. 

1. — Conditional sale — Right of pre»emption 
among coparecmrs^Pricate partition ofputtidari 
estate.] A and R had certain proprietary rights 
in an 8 anuas putti of a certain mehal. C and J) 
had no rights in that putti, but D had a small 
share in the remaining 8 annas putti. A privato 
partition between the pnttis having taken plaoe, 
C and R's brother lent to R two sums of Rs. 200 
and Bs. 199 by deeds of bai»bU»wu/a dated thU 
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contiymed, 

,(1) RIGHT OF 

(a) 

12th and 2l8t June 1876. C and D subsequently 
instituted foreolosure proceedings, and on the 
6th May 1884, were put into possession of 
share in the first mentioned putbi in execution 
of a decree which tliey had obtained. On the 
18th April 1886, A sued C and D to enforce 
his right of pre-emption: IDUl, that though 
the ooparceuery could nob bo said to have censed 
to exist, or those who were coparceners be said 
to have become strangers to one another, yet, 
there being a finding that the puttis were sepa- 
rate, it was not necessary, in order to establish A's 
preferential right, iliat a partition by metes and 
bounds should be shown to have taken place ; but 
that a private partition, if full and final between 
the parties, would have the same effect as the 
most formal partition on the right of pre-emption, 
and that A'n claim must, therefore, succeed. 
Dkumbuk Misseu r. IUm Lal Rov. 

[I. L. R. 14 Oalo. 761 

^.•^Ilf'corded eo-xhann'H — Hcnavii purchase of 
shires — Salohtf oo-sharer — (Haim for pre-empt iou 
resisted by person elniminii to he.en-sharer hy eirtue 
of heuitmi tra nsaet ion-^lJyuitahle estoppel."] A 
seoret purchase henami of shares in a village docs 
not constitute the purchaser a co-sharer for the 
purposes of pre-emption cither under the Maho- 
modan Law or under the provisions of a wajih-ul- 
ar:., so as to enable him upon the strength of the 
interest so acquired to defeat an otherwise un- 
questionable pre-emptive right preferred by a duly 
recorded shareholder who had no notice direct or 
coustructivo of his title, and asserted immediately 
upon his purchase of a share, for the first time, 
in his true character, Itameoomar Koondoo y. 
Mmujuecn, L. U. I. A. Sup., Vol, -10, referred to. 
Beni Suahkab Sukluat r. Maupal Bahadur 
SlKQH, 

n. L. R. 9 AIL 480 

Perpetual lease^Sale ] Where a oo-pro- 

g rietor does not part with his entire interest in 
md by an absolute sale, but merely grants a lease 
4>f it, even though it be a mourasi lease, the doc- 
trine of pre-emption will not apply. Moorooly 
Ham y. I/uree Ham. 8 W. U. 106. and RamGolam 
Singh v. Nursing Sahog, 26 W. R. 43, followed. 
Dewakutulla V . Kazem Molla. 

[I. L. H. 15 Oalo. 184 

A.^oint Purchase hy eo-sharcr and stranger, 
£lffect of-SneciJicatUm of share in a deed of sale, 
Mffeet of] Under the rule of Mahomedan Law, 
if a sharer in an estate alienates his interest to a 
oo-sharer and a stranger, the purchasing sharer, 
by joining an outsider in the purchase, forfeits his 
right as a sharer, and another oo-sharer has the 
r^ht of pre-emption. LaUa Nowhnt IMl v. Lalla 
tfewaH hall, 1. L. CL 4 Calo. 831, distinguished. 


MAHOMEDAN LAW - PRE-EMPTION- 

continued, 

(1) RIGHT OF PRE-EMPTION—ciiw^ittMcif. 

(a) CO-SHARBRS--CO/ifkwtf(i, 

Held, also, that, in the case of a joint-purchase 
made by two persons of shares in two villages, in 
one of which one of the purchasers was already 
a sharer, at one entire consideration, the speoifi- 
cation in the deed of sale of their respective 
shares in the aggregate purchase would not effect 
the rule. Manna Singh v. Ramadhin Singh, 
I. L. R, 4 All. 262. Saligram Singh t*. Raghu- 
babdyal. 

[1. L. R. 16 Oalo. 224 

6. — Wajih-uharz — Pre-emptor out of possession 
of his share— Ilis own share lost by him pending 
appeal.] The plaintiff instituted this suit to 
enforce her right of pre-emption in respect of a 
share in a village of which she alleged herself to 
be a co-sharer with the vendors. The defend- 
ants to the suit were the vendors, the vendees, and 
others who were rival claimants for pre-emption 
in the share sold. The rival pre-emptors alone 
defended the action on the ground, among others, 
that the plaintiff was not in possession of her own 
share in the village out of which she alleged that 
her right to claim pre-emption arose. The Court 
of First Instance dismissed her suit. On appeal 
the District Judge in effect dismissed her claim 
as against the defendants who were the rival 
pre-emptors, but gave the plaintiff a right to 
obtain the share if the other pre-emptors did not 
avail themselves of the decree which they had 
obtained in their action. On the 12th of Janu- 
ary 1887, plaiutiff's second appeal was admitted, 
and ou the 20th January plaintiff’s share, in the 
village out of which her claim to pre-emption in 
respect of the share sold arose, was sold in execu- 
tiou of a decree iu another suit. The respondent 
contended that, as since the appeal the share out of 
which plaintiff alleged that her right arose was 
sold, she could nob get any decree now in her 
favour : Held, that this Court as a Court of 
Appeal have only got to see what was the decree 
which the Court of First Instance should have 
passed, and if the Court of First Instance had 
wrougly dismissed the claim, the plaintiff cannot 
be prejudiced by her share having been subse- 
quently sold in execution in another suit ; snoh a 
sale could nob have affected her right to maintain 
the decree, if she had obtained a decree in her 
favour iu the Court of First Instance, either 04 
review or on appeal, nor oould it have been made 
the ground of appeal. Further, plaintiff being 
out of possessioa of her share at the time she 
instituted the suit for pre-emption was immate- 
I rial : the Court should have ascertained whether 
I the plaintiff was at the date of suit entitled in 
I law to the share out of which her rightof pre« 
emption was alleged to have arisen : Meld, by 
Maumood, J., that the passage from Hamilton^ 
I Hedaya by Grady, p. 662, means that in the pre- 
emptive tenement the pre-emptor should have a 
' vested ownership and not a mere expectonov of 
inheritance or a reversionary or any kind of 
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MAHOMEDAN 1«AW - PRB-EKPTION-. 

oantimed. 

(1) BIGHT OF ^concluded. 

SHAREBS — concluded, 

contingent right) or any interest falling short of 
full ownership. Sakina Bibi v. Amiran. 

[I. L. R. 10 All. 472 

S,^WaJfb‘Ul-arz — Construction — “AiiWi/.” 
meaning of,^ The word *• karihi ” used by itself 
in the pre-emptive clause of a wajih-ul-arz to 
indicate shareholders ** near *' to the veudor, is 
ambiguous and inadequate to express the inten- 
tions of the shareholders. The pre-emptive clause 
in the 7vajib-ul-arz of a village gave a right of 
pre-emption, in cases of sale by shareholders, first 
to “ hhdi Jiaktki'* (own brothers), next to *• hirihV* 
(near), and next to co-sharers in the same thohe 
as the vendor : Hcld^ that although the word 
^^Uaribi'' must be read in connection with the 
preceding word ‘‘ hhdi,'' the words •' hhdi hirihi" 
could not reasonably bo confined to cousins, but 
must be construed as meaning ** hhdi huand " or 
“ hlidl log^" so os to include all near relatives, 
both male and female : Held, also that a vendor’s 
ibther's brother’s widow, holding a share in the 
village absolutely and as heir of her deceased 
husband, was entitled to pre-emption in prefer- 
ence to the vendees, who were only sharers in 
the same thoke as the vendor. Kuuman Sinqh r. 
Habdai, 

[I. L. R, 11 All. 41 

(6) Waiver of Right, or Refusal to Pur- 
chase. 

'7^^0mhshn to give notice of demand within 
reasonahlv time, Effect of --Cosh avers, Pre-emption i 
hetween.'\ The wajih-vharz of a village provided 
that a co-sharer wishing to sell his share must I 
give notice to the other co-sharers, and that first 
a nearer co-sharer and next a more distant co- 
i^arer should have a right of pre-emption. Where, 
such notice having been given, the co-sharer 
receiving notice took no a^ion thereon within a 
reasonable time,— that as his inaction would 
lead the vendor to conclude that he would not 
interfere or become a purchaser, it was equiva- 
lent to declining to purchase. Muhammad Wil- 
ATAT Ali Shan v. Abdul Bab. 

[I. L. R. 11 All. 108 

(2) PRE-EMPTION AS TO PORTION OP 
PROPERTY, 

8. — Wajib-uharz^Ilival suits— Decree not to 
allev) either claimant to pre-empt part only of the 
property over which he has a pre-emptive right. 

Wlkere two rival pre-emptors, each having an 
tenal right to claim pre-emption under a wajih^ 
itharz, bring suits to enforce their rights, in the 
aboenoe of anything in the toeyilhvl-arz to the 
ooaianxj the rule of Mahomedan law must be 
observe, and however the property may be divid- 
ed by the decree of the Court between the sue- 


MAHOMEDAN LAW - PRB-SMPf X€^ 

continued, 

(2) PRE-EMPTION AS TO PORTION OP 
VmmmY— concluded, 

oeasful pre-emptors, the Court must take ogre 
that the whole share must be purchased by both 
pre-emptors, or on the default of one by the 
other, or that neither of them should obtain any 
interest in the property in respect of which the 
suits were brought. In two rival suits for pre- 
emption, the Court gave one claimant a decree in 
respect of a three-annas share, and the other a de- 
cree in respect of a two-annoa six pies share of 
certain property, each decree being conditional on 
payment of the price within thirty days. The Court 
further directed that in case of either pre-emp- 
tor making default of payment within the thirty 
days, the other should bo entitled to pre-empt his 
share on payment of the price thereof within 
fifteen days of such default. Both pre-emptors 
made default of payment within the thirty days. 
One of them, within the further period of flftoeu 
days, paid into Court the price of the share de- 
creed in favor of the other and claimed to pre- 
empt such share : Held (affirming the judgment 
of Mahmood, J.) that the claim was in^mis- 
sible, since to allow it would have the effect of 
defeating the rule of law that a pre-emptor must 
buy the whole, and not part only of tho pro- 
perty which he is entitled to pre-empt. AuJUN 
Singh v. Sakfabaz Singh. 

[I. L. R. 10 All. 182 

^.—Pre-emptor disentitled by laches from claim- 
ing portion of property — Disqualification in 
claim for whole •property.'] The principle of tho 
rule that a pre-emptor must claim the whole of 
the property included in the sale-transaction, and 
for which one price was paid, if ho is entitled to 
claim it, ami cannot obtain a decree for part only 
of such property, applies to the case of a pre- 
emptor who claims the whole, but who is at the 
time disentitled by his own act or laches to main- 
tain the claim as to a part. Such a disqualifioa- 
tion prevents the pre-emptor from maintaining 
his suit for any portion of the property included 
in the sale. Where therefore a pre-emptor was 
disqualified from claiming a portion of the pro- 
perty sold, by not having made a prompt demand 
in accordance with the Mahomedan law in 
respect of such portion : Held that he was there- 
by prevented from maintaining his suit for 
another portion claimed under the provisions of 
the loajih-ul-arz of a village, though he was wil- 
ling to pay the full purchase-money and to leave 
in the vendee’s hands the portion as to which he 
was disqualified. MUHAMMAD WiLAYAT Ali 
Khan v , Abdul Rab. 

[1. L. R. 11 AU. 108 

(3) CEREMONIES. 

10.— Want of proqf of require^ ocremoniei—* 
Wajih nl-arz— Custom — Immediate and conjirma* 
tcry demands.'] The wagih-ul-arz of a vlllMe 
gave a right of pre-emption ** according to we 
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concluded, 

(3) Q^Vimomm^concUied, 
usage of the country/’ In a suit for pre-emption 
there woe no evidence to show what, in fact, was 
the usage prevailing in the district in regard to 
pre-emption. There was no evidence that the 
plaintiff bad satisfied the requirements of the 
Mabomedan law as to immediate and confirm- 
atory demands, or that there was any custom 
which absolved him from compliance with those 
requirements, or that he was at any time willing 
to pay the actual contract price : Jlehl that in 
the absence of evidence of any special custom 
different from or nob co-exbensive with the Ma- 
bomedan law of pre-emption, that law must be 
applied to the case, and that, under the circum- 
stances above stated, the suit failed and must be 
dismissed. Fahir Itaivot v. lh\amhahk»K B 
B. Sup, Vol. ;in Choudhrif 7h'ij hall v. Goor Sahuf, 
Agra F. B. 128, and Jal Kuar v. IFira Lai, 7 N. 
W. 1 referred to. Ram Prasad r. Abdul Karim. 

[I. L. R. 9 All. 513 

to ghr notice of claim until after 
lapne of long time — Long d of erred demand.'] A 
sale of property, to which the Mahomodan law of 
pre-emption was applicable, took place in October, 
1884. The plaintiff pre-emptor and his agent 
became aware of the sale shortly after it took 
place, and many months prior to July, 1885. He 
did not allege that ho had given notice that he 
claimed to oxeroiso his right of pre-emption be- 
fore July, 1886. It was found as a fact that no 
such notice was given : Held that even if such 
notice was given, it was too late, and was not a 
prompt demand in accordance with the Mahom- 
©dan law. Muhammad Wilayat Ali Khani’. 
Abdul Bab. 

[I, L, R. 11 All. 108 

MAHOMEDAN LAW-WILL. 

See Mauomkdan Law— Gift. 

[I. L. R. 0 All. 357 

HAINTENANOE. 

See OHAMPEBTy. 

[I. L. R. 11 All. 58 

See Execution op Decbbe— Execution 

BY AND AGAINST BEFBESENTA- 
TIV&S, 

[L L. R. 11 Bom. 628 

8 e Execution op Decree— Mode of 
Execution— Joint ^operty. 

[I. L. R. 11 Mad. 378 

See Execution op Decree — Mode op 
Execution— Maintenance. 

ri. L. R. 9 All. 33 

[I. L. R. 10 All. 283 


MAINTENANCE— 

Sec Hindu Law— Maintenance. 

See Malabar Law— Joint Family. 

[I. L. R. 11 Mad. 378 

See Malabar LAW -Maintenance. 

,See Res Judicata— Refusal op Belief. 

[I. L. R. 12 Mad. 183 

See Right of Suit— Decebbs, Suits on 

[I. L. R. 12 Mad. 183 

Sec Cases under Small Cause Court 
Mopussil— J urisdicti on— Main- 
tenance. 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Maintb- 
nance. 

[I. L. R. 10 Mad. 114 

MAINTENANCE, ORDER OF CRIMINAL 

COURT AS TO. 

1. ^Mahomedan Law — Shiah School — Mida 
Carriage — Gift of term — Divorce.] In a suit 
brought by a Mahomedan of tho Shiah sect 
against his wife, belonging to the same persua- 
sion, for a declaration that the relationship of 
husband and wife had terminated, and that he 
was not liable to pay maintenance to her which 
he had been directed to do by an order passed 
under the provisions of the Code of Criminal Pro- 
cedure, on the allegation that the marriage was 
of a mnta form, and that he, on the 22ad Febru- 
ary, 1 882, had made hihad-mnddat (gift of the 
term) of whatever period there then might re- 
main uuexpired, the wife pleaded inter alia that 
her husband was not competent to dissolve the 
marriage tie within the contracted period with- 
out her consent, and that, if under the Mahome- 
dan law the consent was unnecessary, the Court 
was bound, in administering justice, equity and 
good conscience, to modify tho strict law in this 
rospeot : Held that, although the Court could 
not grant an injunction restraining the Magis- 
trate from enforcing the order for maintenanoo, 
tho plaintiff was entitled to ask the Magistrate 
to abstain from giving further effect to his order 
after tho Civil Court Lad found that the relation- 
ship of husband and wife hod ceased to exist. 
Mahomed Abid Ali Kumar Kadab v. Ludden 
Sauiba. 

n. L. R. 14 Oalo. 270 

2. — Criminal Procedure Cadet s. i^^^Ildease 
of claim for maintenance.] Where an application 
is made to a Magistrate to enforce an order for 
maiutenanoe, pas^ under s. 488 of the Code of 
Oriminal Procedure, such Magistrate is not bound 
to enforce the order if the defendant proves that 
tho claim for maintenance has been released. 
Bkngamma r. Mauahmad Ali. 

f 1. L. R 10 Mad. 13 
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MAINTENANCE, ORDER OF CRIMINAL 
COURT AS TO — continued. 


S,^Criniinal Procedure Code, s. 488— 

Breach of order for monthly nllowawoc-~- Warrant 
for levying arrears for several months— Imprison' 
merit for allowance remaining unpaid after cjrecn- 
tlon of warrant -Act I of 18G8, s, 2, eh 18—“ Im- 
prisonment.^'^ Where a claim for accumulated ar- 
rears of maintenance for several months arising 
under several breaches of an order for mainten- 
ance h dealt with in one proceeding, and arrears 
levied under a single warrant, the Magistrate 
acting under s. 488 of the Criminal Procedure 
Code has no power to pass a heavier sentence in 
default than one month’s imprisonment, as if the 
warrant only related to a single breach of the 
order. Per Edge, C. J. — S. 488 cDutomplatos that 
a separate warrant should issue for each separate 
monthly breach of the order. Per Straight, 
J. — The third paragraph of 488 ought to be strict- 
ly construed, and, as far as possible, construed 
in favour of the subject- Under the section, a 
condition precedent to the infliction of a term of 
imprisonment is the issue of a warrant in respect 
of each breacn of the order directing mainten- 
ance, and where, after distress has been issued, 
nulla bona is the return. The section comtem- 
plates one warrant, one punishment, and not a 
cumulative warrant and cumulative punishment. 
Also per Straight, J.— with reference to s. 2, 
clause (18) of the General Clauses Act (I. of 1808.) 
‘•imprisonment’^ in s. 488 of the Criminal Pro- 
cedure Code may bo cither simple or rigorous. 
Per Oldbield, J. — A claim for accumulated 
arrears of maintenance arising under several 
breaches of order may bo dealt with in one pro- 
ceeding, and arrears levied un<ler a single war- 
rant. Queen-Empress v. Narain. 


[I. L. R. 9 All 240 


Ac,— Criminal Procedure Code^ s. 488 — TUainten- 
anec order passed on report of Subordinate Magis^ 
trate."] Under s. 488 of the Code of Criminal 
Procedure a Magistrate of the first class may, 
upon proof of neglect or refusal by a person 
having sufficient means to support his wife, order 
such person to make a monthly allowance for 
the maintenance of his wife : a first-class Magis- 
trate having referred a complaint by a wife for 
maintenance to a Subordinate Magistrate to take 
evidence and report upon the facts stated in the 
petition of complainant, passed an order upon 
such report in the absence of the husband for 
payment of maintenance : Held, that the order 
was illegal. Venkata v, Paramma. 

[I. L. R. 11 Mad. 199 


Criminal Procedure Code, s. 488— “ 
fy,”] The word cruelty ” in s. 488 of the Cri- 
minal Procedure Code is not necessarily limited 
to personal violence. Kelly v. Kelly L. R. 2 
P. D. 69 and Tomkins v. Tonkins 1 S. & T. 168 
referred to. Rukmin r. Peare Lal. 

[I, L, R. 11 All. 180 


ORDER OF ORIMINAL 
COURT A.S TO— coneluded, 

6.— Criminal Prorediire Codr, 1882, s. 488— 
Eoidence AH (Act I of 1872 ). .. VHa-Baotardjf 
proceedings— Order of otUlidtion — Eoidenoo— 
Competent loitness,'] Bastardy proceedings under 
the provisions of s. 488 of tho Criminal Procedure 
Code are in the nature of civil proceedings 
within the meaning of s. 1*20 of the Evidence Act, 
and the person sought to bo charged is a compe- 
tent witness on his own behalf. Upon a snm- 
mohs, charging that the defendant, having suffi- 
cient means, had refused to maintain his child 
by his nika wife, whom he had subsequently di- 
vorced, the Magistrate found that tho marriage 
had not been proved, but that, upon tho other 
evidence adduced, including the similarity of tho 
features and the name of the child with those of 
the defendant, who did nob appear before him 
during the proceedings, but with whom he stated 
that he was well acquainted, tho child was tho 
illegitimate child of tho defendant. lie accord- 
ingly made an order for maiutenanco under the 
section : Held, that, under tho ciroumsbanoes, he 
was wrong in taking into account the similarity 
of tho names and the features of the child and 
the defendant, but as there was ample evidence 
of the paternity, ho was justified in making tho 
order ho did, as it was immaterial for the purpose 
of determining the liability of the defendant to 
maintain the child, whether the mother bad been 
married to tho defendant or nob. NuR Maho- 
med i\ Bisuulla Jan. 

[I. L. R. 16 Oalo. 781 

MAJORITY ACT (IX OF 1876). 

, S. 3. — Minor — Guardian — Guardian of 

propert g — Guard ian of person — Necessity for issue 
of eertfficate of administration in order to complete 
appointment of guardian of property — Appoint* 
meiit of guardian of ju-rson — Age of majority— 
Limitation.^ Tho Bombay Minors’ Act XX of 
1864 does not. in terms, provide for tho appoint- 
ment of a guardian of the property of a minor, 
but only for tho grant of a certificate of adminis- 
tration, BO that until the certificate is issued there 
is no such appointment of the guardian of the 
property as will extend tho age of minority from 
eighteen to twenty-one. Bub it is different as 
regards the appointment of a guardian of the 
person. The Act provides, in terms, for such an 
appointment being made, and no certificate of 
appointment is contemplated by tho Act, on tho 
language of which it is plain that the appoint- 
ment of a guardian of tho person is complete on 
the order of the Court boiug made appointing him. 
The plaintiff’s mother Gitabai died in 1860 
possessed of property which she had inherited 
from her husband. The plaintiff, who was bom 
in 1868, was then a minor of tho age of eight 
years. In 1867 the plaintiff’s maternal grand- 
father obtained a oerbifioate of administration* 
On his death an order of Court was made on the 
2lBt March, 1873, appointing the Nazir of the 
Court administrator of tho property and the 
plaintiff’s mother-in-law tho guardian of the 
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MAJORITY ACT (IX OF tm)^oneluded. 

person of the plaintiff, but no freeh certificate of 
adminifftratioa woe granted. In 1880 the plaiu" 
tiff brought the present suit agoioet the defend- 
ants to recover from them the property left by 
her mother. The defendants contended (inter 
alia) that the plaintiff hod attained her majority 
in 1874, when »he arrived at the age of sixteen, 
and Uiat the suit was therefore barred by limit- 
ation The plaintiff, on the other hand, contend- 
ed that the Indian Majority Act IX of 1875 was 
applicable, and that under its provisions she did 
not attain majority until she was twenty-one, 'i.e. 
until the year 1870, aud that the present suit was, 
therefore, in time : Jfeld, that the suit was not 
barred by limitation. The Indian Majority Act 
IX of 1 675 was applicable (except so far as its 
operation was excluded by s. 2), inasmuch as 
there was a guardian of thepernon of the plain- 
tiff in existence both when she arrived at the age 
of sixteen and also when she was eighteen, and, 
therefore, the period of minority for her was 
extended to twenty-one years of age. Queere , — 
Whether the fact that a guardian has been at one 
time appointed is sufficient to bring the case with- 
in 8. 3 of the Indian Majority Act IX of 1875 so 
as to extend the period of minority to the age 
of twenty-one. *]'he intention of the Legislature 
to be gathered from s. 3 would appear to be to 
extend minority to twenty-one years of age in 
cases where at the time the minor reaches the 
age of eighteen his person or property is in the 
hands of a guardian. Yekxatu v, Warubai. 

[1. L. R. 13 Bom. 285 

MALABAR LAW~DEBTS~ 

— M nmada — Tlindn Law 
hiw)/ar appUcahle^Liability of nous for fathvr^js 
debt in Hindu Law not applirablo,^ The prin- 
ciple of Hindu Law, whicu imposes a duty on a 
son to pay his father’s debt, contracted for pur- 
poses neither illogal nor immoral, is not applica- 
ble to the Malabar Brahmans called Nambudris 
and Hussads. Kilakabdan r. Maduavan 

[I. L. K. 10 Mad. 9 

MALABAR LAW..£NDOWM£NT~ 

Mighti pf stanoiMlars.] Bights of members of 
a staaom) inter te, considered. Mauombd v. 
Kbxehkav. 

(1. L. R. 11 Mad. 106 

MALABAR LAW-IN HERITANOE- 

Appointmeut of Heir — NamhudrU^ their per’- 
Monal Ian?’— Power of diepoeing of tarwad pro- 
perty by an antkarjanam — ^reuevadhanam 
matriage.} Suit by the Secretary of State ho 
declare a right of escheat of the property of a 
Nambudri illam. The last male memi^r of the 
illam died about 1869, leaving defendant No. 1 
and hex mother the sole surviving members of 
the illam. Defendant No. 1 had previously beeu 
manned to a member of auother illam by a sarvas* 
t mwiage, but hbr husband died with- 
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concluded* 

out issue. In 1872, defendant No. 1 and her 
mother— there being no attaladakkam heirs— 
appointed defendant No. 2, an adult member of 
a third illam, to be manager and heir of their 
illam and to marry and raise up issue for it. The 
mother and father of defendants Nos. 1 and 2, 
respectively, were brother and sister: Heldf (1) 
that Nambudri Brahmans are governed by Hindu 
law, 08 modified by special customs adopted by 
them since their settlemout in Malabar ; (2) that 
defendaub No. 2 had no right to the property of 
the illam independently of the appointment of 
1872 ; (3) that the property of the illam was not 
the soudayika of defendant No. 1, and as such 
at her absolute disposal ; (4) that a Nambudri 
widow, who is the sole surviving member of her 
illam, is not at liberty to alienate the property of 
the illam at her pleasure ; (5) that there was 
sufficient evidence of a custom that a Nambudri 
widow can adopt or appoint an heir in order to 
perpetuate her illam in the absence of dayadies 
with ten or three days’ pollution ; and the ap- 
pointment of defendant No. 2 was valid against 
the Crown. Qnwre, — Whether in such appoint- 
ment of an heir, it is necessary to direct that he 
should marry for the illam to which he is ap- 
pointed as heir. Vasudbvan v. Sbobbtaby of 
Statb for India. 

[I L. R. 11 Mad. 167 

MALABAR LAW -JOINT FAMILY- 

See Bight of Suit— Interest to sup- 
port Right. 

II. L. R. 11 Mad. 106 

1. — Power of karnai'an^ Power to grtunide fam- 
ily arranyemenU. — A karn avail is not eutitl^ of 
his own authority to set aside a family arrange- 
ment made on behalf of all the members of the 
tarwad. Komu v, Krishna. 

(I. L. R. 11 Mad. 134 

2, ^ Powers of karmean-^Helegation of powers 
of karnaean to his son.] The karnavan of a 
Malabar tarwad having been sentenced to a term 
of imprisonment delegated to his son all his 
powers as karnavan pending the expiry of his 
sentence : Held, that the delegation was ultra 
^res and void. Chappan Nayar v, Assek 
Kutti. 

[1. L. R 12 Mad. 219 

S.-^Jiarnaran, disqualification for tiee office of* 
^UlindHeHs.] Suit to remove the defendant from 
the office of karnavan of a Malabar tarwad. The 
defendant had become blind after ooonpying tha 
office of karnavan for some years : HM, that 
the defendant was nob a fit person to be tbe ker* 
nsvan of a tarwad and should be removed from 
his office. Kan ARAN v, Kunjan. 

[I.L.R.12Mad 307 
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4. — Decree for maintemme agaimt karnavan-- 
Execution against tar wad property. A member 
of a Malabar tarwad baying obtained a decree 
for maintenance against her karnavan, assigned 
tbe decree to the plaintiff, who proceeded to exe- 
cute it against the tarwad property. The then 
karnavan objected and his claim was allowed. In 
a suit by plaintiff to have it declared that he was 
entitled to execute the decree against tarwad pro* 
perty: Hcld^ that the plaintiff was entitled to 
execute the decree against the tarwad property. 
Cbandu V, Raman. 

[I. L.R.11 Mad. 378 

6. — Decree against karnavan and senior anan- 

dravan not binding on junior members — Civil 
Procedure Code, s. 13, expl. 6, 30.] A decree 

having been obtained against the karnavan and 
senior anandravan of a Malabar tarwad whereby 
the tarwad was dispossessed of certain laud, the 
junior members of the tarwad who had not been 
impleaded in the suit sued to recover the land ; — 
Held, that the plaintiffs were entitled to recover 
upon proof that the decree in the former suit 
was not substantially correct, and that they 
were bound to prove mala .jides on the part of 
their karnavan in defending the former suit as 
a condition precedent to recover. SiUDKVi v. 
KfiLU Eradi. 

[I L. R. 10 Mad. 70 

Q.-^Karnaran, decree against — Female manag- 
ing the affairs of a tarwad — lies judicata.'] The 
senior female member of a Malabar tarwad, who 
managed its affairs, instituted a suit on behalf of 
the tarwad and in the capacity of karnavan : 
Held^ (1) that a female is not precluded from 
managing the affairs of her tarwad when there 
is no male member in her family capable of 
performing the duties of a karnavan ; and (2) 
that the junior members of the tarwad were, in 
the absence of fraud shown, constructively 
arties to the suit, and were accordingly bound 
y the decree. Subramanyan v. Gopala. 

[I. L. R. 10 Mad. 223 

7. — judicata — Cancellation of deeds — De- 
claratory suit— Withdrawal of part of claim.] A 
and B, junior members of a Malabar tarwad, sued 
to cancel certain mortgages executed by their 
Karnavan and senior anandravan, on the ground 
that the secured debt was not binding on the 
tarwad, and to appoint A to the office of karnavan. 

last part of the prayer was withdrawn. Tbe 
mortgages were executed to secure a decree-debt, 
^he decree having been passed ex parte against 
the late karnavan of the tarwad. No fraud was 
^eged» but the lower Courts found that the 
karnavan had been guilty of fraud in allowing 
the decree to be passed ex parte, Tbe plaintiffs 
had not been parties to the decree, and the other 
junior members of the tarwad who had been 
joipe4 were exempted from liability: lleld^ that 
the nature debt was not res judicata^ and 
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that the plaintiffs were entitled to a declaration 
that the mortgages in question were invalid as 
against them. Moidin Kutti v. Krishnan. 

[I. L. R. 10 Mad. 322 

8 —Suit against hirnar^an and senior female 
member of a tarwad— Ecidenoe of intention to sue 
defendants as representatives of the tarwad,] The 
karnavan and senior female member of a Mala- 
bar tarwad executed a hypobbecation bond, on 
which a suit was brought against them asking 
for the sale of the tarwad property. The defend- 
ants had represented the tarwad m other suits, 
but were not in this case expressly sued in a re- 
presentative capacity. The plaiutiff obtained a 
decree: Held, that the deoreoe was binding on 
the tarward. Subramanyan v. Kali. 

ri. L. K. 10 Mad. 366 

9. — Personal decree against karnavan.] • A sued 
for posBe.<^sion of certain shops belonging to a 
Malabar tarwad which bad been attached in exe- 
cution of a personal decree passed against a 
karnavan in a suit on a private debt.. In tbe 
execution proceedings an objection petition was 
put in, statiug that the shops were stridhanam, 
and was rejected ; and the order of rejection was 
not appealed against for one year. Respondents 
Nos. 1 to 4, the husbands of the persons who put 
in the objection petition, were in possession and 
were now sued for possession. The plaintiff was 
assignee of the purchaser at the execution 
sale : Held, that upon the facts found the plain- 
tiff acquired nothing under the Court sale. 
Aohuta V. Mammavu. 

n.L.R 10 Mad. 367 

10. — Decree against Karnavan— Representative 
of tarwad.] The karnavan and an anandravan 
of a Malabar tarwad were authorized bjp a karar 
to manage the affairs of tbe tarwad. A decree 
was obtained against them, and land belonging 
to the tarwad was attached aud sold in execution. 
The plaint did not describe tbe defendants other- 
wise than by their individual names ; but the 
plaintiff’s claim was, inter alia, in respect of the 
breach of a contract by the defendants to put 
him into possession of certain laud which was 
expressed to be “ the jenm of tbe defendants' 
tarwad " It was found in the present suit that 
the amount decreed in the prior suit constituted 
a debt due by the tarwad : Held, that the decree 
and the execution sale did not bind the tarwad— 
Daulat Itam v. Mehr Chand (I. L R. 15 Calc. 70) 
distinguished. Sankaean v. Parvathi. 

[I. L. R. 12 Mad. 434 

MALABAR LAW-MAINTENANOE. 

Maintenance claimed by anandravans Uting 
in tarwad house against karnavan, who had left 
tarwad house and neglected to maintain family,] 
Where a suit was brought by an anandravaii of a 
Malabar tarwad living in the family boMa let 
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concluded, 

maintenance against the karnavan, who had left 
the family home, resided elsewhere, and neglect- 
ed to maintain the plaintiffs : — Ildd^ that the 
plaintiffs were entitled to maintain the suit— 
Kunhammatha v. Knnhi Kntti All (I. L. R., 7 
Mad., 236) distinguished. Kbsava Unikkanda. 

ILL. R.U Mad. 307 

2,-^ Karnamn^ insu flic lent maintenance of junior 
vicmhortt hy-^Snit hy junior member g living in a 
tnrwad houite apart Jrom ilte harnuvan.'] Suit by 
twelve junior momberH of a Malabar tarwad 
against the karnavan for arrears of maintenance. 
The plaintiffs lived in a tarwad bouse apart from 
the karnavan, who did not allege that this arrange- 
ment was contrary to his wishes, but pleaded that 
he provided for them adequately : — Held, that the 
plomtiffs were entitled to a decree for a reasonable 
amount by way of maintenance, in computing 
which allowance should be made for the income 
of the tarwad property in their possession. NaU 
laitandiyil Par cadi v. Chathu Namhiar (I. L. R., 
4 Mad., 160) followed. Chekkutti v. Pakki. 

(L L. R. 12 Mad. 305 

MALABAR LAW-MORTGAGE. 

1. — PightH vnder a hiuani — Denial of jenml 
right hy kanamdar-^Adirrm' gnmossion^ Limit 
tioH— Deelarat ion of esehcat.] A demised certain 
lands on kanam to Ji in 1853. Jt afterwards 
committed an offence under the Mapilla Act and 
the lands were handed over for the benefit of his 
representatives to C. Government subsequently 
without making A a party to their proceedings, 
doolared the lands to have escheated, and iu 18G3 
sold them to T . A's rcprosout.utivo.s now sued to 
recover the lands from representatives who 
set up ail ailverso title and alleged that the suit 
was tlmo-barrod ; Ileld^ that C was, at the time 
of the esoheat, in the position of a luauiiger for 
mortgagees ; that the escheat proceedings of 
which the mortgagor had uo notice did not affect 
his rights ; that denial by the mortgagee iu posses- 
sion of the mortgagor's right to redeem is not 
sufficient to convert such possession into adverse 

S ossession. Mussad r. tub Collector of 
[alabar. 

[I. L. a 10 Mad. 189 

2. — Kanam — Construction of redemption clause 
-^Timefor redemptionA The primary intention 
that a kanam is to be redeemed only after 12 
years, can be negatived cither expressly or by im- 
plication by a special clause. Puthenpurayil 
Kuridi^ravan Knnara Kurvp v. Puthenpurayil 
Kuridipravan Govindan (I. L. R., 6 Mad., 311) 
distinguished. Ahmed Kutti r. Kunhamed. 

LI. L. R. 10 Mad. 192 
MALABAR LAW-WILL. 

•^Testa9gu*ntary dispositions of tarwad property 
Ay last surviving member of tarwad, valid.’} The 

iMt Boxviving member of a Malabaf tarwad oan 


MALABAR LAW— WILL - concluded . 

make a valid testamentary disposition of the 
tarwad property. Alami v. Komu ; SECRETARY OF 
State for India v . Komu, 

(L L. R. 12 Mad. 126 


MALICE. 

See Wrongful Confinement. 

[I. L. R. 13 Bom. 370 

See Privileged Communication. 

[I. L. R. 12 Mad. 374 

MALICIOUS PROSECUTION. 

Sec Abatement of Suit— Suits. 

[I. L. R. 13 Bom. 677 

Sec Right op Suit— Survival of 
Right. 

[I. L. R. 13 Bom. 677 

See Subordinate Judge, Jurisdiction 

OP. 

[I.L.R. 11 Bom. 370 

[I. L. R 12 Bom. 358 

— Appliratio/i for .sanction to prosecute— -Civil 
Procedure Code, s. Cause of action,] Held 

that an unsuccessful application under s. 195 of 
the Criminal Procedure Code for sanction to 
prosecute for offences under the Penal Code, in 
which the only 1uh.s or inquiry entailed on the 
party against whom sucli application was directed, 
was the expeusc he iucurred in employing counsel 
to appear in answer to such application, such 
appearance being due to the fact, not that he had 
been summoned, but that he ha<l applied through 
counsel for notice of the application, anticipating 
that it would be made, afforded no cause of action 
in a suit for recovery of damages on account of 
malicious prosecution. Ezid Bakhsu v. Harsukh 
Rai. 

[I. L. R. 9 All. 69 

MALIKANA. 

See Covenant — Covenant Running 
with Land. 

[I. L. R. 9 All. 591 

S'c Deed— Construction. 

[I. L. R. 9 All, 691 

See Small Cause Court Mopussil— 
Jurisdiction— Title Question 

OF. 

[1. L. R. 9 All. 591 

See Special or Second Appeal— Small 
Cause Court Suits— Title Quks* 

TION OF, 

[I. L. R. 9 All. 581 
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MAMLATDARS’ COURTS ACT(BO]£BAT 
ACT III OP 1876). 

— — , s* 4. — Jvrisdiction of Mamlatdars' Courts 
in redemption suits — Constmetion of statutes,'] 
Under Bombay Act III of 1876 Mamlabdara have 
no jurisdiction to take cognizance of suits arising 
out of disputed claims to redeem mortgages. 
Shidlingapa r. Karisbasapa. 

[I. L. R. 11 Bom. 699 

, 8.4, ol. 2 . — Jurisdiction to grant an injunc- 
tion — Possession — Physical possession^Disturh- 
anoe of possession.] Under section 4, clause 2 of 
the Mamlatdars’ Act (Bombay Act III of 1876) a 
Mamlatdar can grant an injunction in those oases 
only in which an interruption of pli ysical posses- 
sion or enjoyment is sought to be removed. Desai 
MaLABHAiBAPUHAI r.KESHAVBHAlKUBERBHAI. 

[I. L. R. 12 Bom. 419 

— , a. 16, cl. (o )— for injunction — Person 
dispossessed in execution of decree— His remedy hy 
suit or application under Section 332 of the Code 
of Civil Procedure (Act XIV of 1882).] A person 
ia not entitled to claim relief (by way of injunc- 
tion) under section 16, clause (r*) of the Bombay 
Mamlatdars’ Act (III of 1870), if he is not in 
possession at the time of the suit. A person, 
dispossessed of his land in execution of a decree of 
a Civil Court against a third party, should proceed 
for the alleged obstruction of his possession, not 
by a suit in the Mamlatdar’s Court, but by an 
application under section 8.32 of the Code of Civil 
Procedure (Act XIV of 1882), or by a regular suit, 
QULABBHAI QOPALJI 0. JiNABHAI RaTANJI. 

[I. L. R. 13 Bom. 213 

, SS. 17, and 18. — Procedure applieahle to 

such Courts,] Where a person is dispossessed in 
execution of a Mamlatdar’s decree against a third 
party, his proper remedy is by a suit, and not by 
a miscellaneous application. Though the Mam- 
latdars’ Courts, as constituted under Bombay Act 
III of 1876, are Civil Courts, subject to the revi- 
sioual jurisdiction of the High Court, it does not 
follow that the provisions of the Code of Civil 
Procedure are generally applicable to those Courts. 
Bombay Act III of 1876 provides a special proce- 
dure for Mamlatdars’ Courts ; and there is no indi- 
cation in the Act, of any intention that the rales of 
the Code of Civil Proo^ure shall apply to causes 
for which the special proceedure makes no provi- 
sion. Sections 17 and 18 of the Act, which relate to 
the execution of Mamlatdars’ decrees, cannot be 
supplemented, as to matters not referred to in 
those sections, by any of the provisions of the 
Code relating to the execution of decrees of Civil 
Courts. Kasau Saheb valad Shah Ahmed 
Saheb V . Mabuti bin Bambhaji. 

[1. L. R. 13 Bom. 662 

MANAaEMENT OF ESTATE BY COURT. 

— Summary enforcement of contract made hythe 
Court--^Izarah Lease — Lessee ^ Application hy, 
though no party to the suit— Application hy a 
person not a party to a svit,] A Court has com- 


MANAGEMENT OP ESTATE BY COURT 

—^concluded. 

plete power to enforce summarily a contract made 
by it when managing or administering an 
estate, whatever that contract may be. Suoh 
power of enforcing subsisting contracts made by 
it is not affected by the fact that the Court has 
ceased to manage the estate before such oontraot 
is carried out by reason of the dismissal of the 
suit under an order in which the Court had 
derived its power of management. Case in which 
the Court passed summarily suoh an order on the 
application of a lessee, not a party to the suit in 
which the order completing the agreement for 
lease had been passed , and at a time when such suit 
was no longer in existence. Suuicndro Keshub 
Boy V . Dorqasoondbry Dossee. Ex-parte 
Sarodapersaud Soob. 

[I. L. R. 16 Oalo. 263 

MANAGER, APPLICATION FOR. 

See Appeal — Acts— Bengal Tenancy 
Act. 

[1. L. R. 14 Calc. 312 

MARKET. 

*9^^ Madras District Municipalities 
Act, s. 108. 

[I L. R. 10 Mad, 216 

MARRIAGE. 

, Dissolution of, Suit for. 

Sec Divorce Act, ss. 16, 17. 

[I. L. R. 10 All. 669 

, Illegal Agreement respecting. 

See Contract Act, s. 2.3 — Illegal 
Contracts — against Public 
Policy. 

[I. L. R. 13 Bom. 126,131 

, Validity of. 

See Bigamy. 

[l.L. R. 10 Mad. 218 

See Hindu Law — Marriage— Bight 
to give in Marriage, &o. 

[I. L. R. 11 Bom. 247 

See Par sis. 

[I. L. R. 13 Bom. 302 

MARRIED WOMAN'S PROPERTY ACT 
(III OP 1874). 

s. S.^Uu^hand and wife—Stfttleuicnt-^ 

Property settled on married woman to her separate 
use and without power of anticipation — Power of 
married woman to charge such property with pay- 
ment of dehts incurred suhsequently to marriage,] 
Held, that, under s. 8 of Act III of 1874, a married 
woman has power to charge property settled upon 
herself, for her separate use without power of 
anticipation, with the payment of debts incurred 
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MAnmm WOUAXfm profshtv aot 
(in OF lB74)^0fuluded. 

hj her snbseqventlj to her muziafire, and eoch a 
oharsre ie valia and bindingr. Oubsbtji Festonji 
Tabaobakd r. EtJSTOMai Dossabhoy. 

iri. t.H. 11 Born. 848 

MAXIM. 

■ — , AoUo personalis morltnr oum 

person^. 

See Abatement of Suit— Suits. 

[I.L. R. 13 Bom. 677 

See Right op Suit Subvival op 
Right. 

[1. L. R.13Bom. 677 

... , Oertum est, quod oertum reddi 

potest. 

St^e Limitation Act 1877, art. 132. 

[1. L. R. 9 All. 168 

See Mortgage— Form op Mortgage.s. 

[1. L.R.9A11. 168 

, Aedifioare in tuo proprio solo non 

licet quod alter! nooeat. 

See CUSTbk. 

[I. L. B. 10 All. 368 

See Prescription — Easements —Pri- 
vacy. 

[I. L. R. 10 All. 368 

See Bight of Suit — Easements. 

[I. L. R. 10 All. 368 

■ — , Omnia prmaumuntur rite esse aota. 

See Superintendence op High Court. 
—Civil Procedure Code, s. 622. 

[I. L. R. 10 All 119 

^ate of sale^Proof of title without 
predHction if eevt{tieate.'\ A plaintiflp who has 
purchased land at a sale in execution of a decree 
is not bound to rely on the certificate to prove 
his title. If it is proved aliunde that the sale 
took place and that possession was given, the 
Court should presume, after long lapse of time 
and possession by a mortgagee of the purohaser 
that the sale was duly made by the Court 
Velan r. Kumarasami. 

(1. L. R. 11 Mad. 296 

Quod fieri non debnlt, fSaotum ralet. 
See Casks under Hindu Law— Adop- 
tion— Doctrine OP Factum 
Valet as respects adoption. 

See Hindu LaW— Marriage— Right to 
give In Marriage, Ao. 

(1, L. 11 Bom, 247 


, Bio utere tno ut ttda liMlas, 

See Custom. 

(1. L.RiOAU. 358 
See Prescription— Basements— F ai. 

VAOY. 

[LL. R. 10 All. 868 

See Right of Suit— Easements. 

p:.L.R, 10 All. 358 

, Volenti non fit injuria. 

See Negligence. 

[I.L. R. 13 Bom. 183 

See Vendor and Purchaser— Miscel- 
laneous Cases. 

[I. L. R. 13 Bom. 183 

MEASUREMENT OF LAND. 

See Lease— Construction. 

[I. L. R. 14 Oalo. 99 

MEDAL, TAKING PAWN OF, FROM SOL- 
DIER. 

See Army Act 1881, b. 166. 

[I. L. R. 10 Mad. 108 

MERCANTILE USAGE. 

See Custom. 

tl. L. R. 11 Mad. 459 

See Transfer op Property. 

[1, L. R. 11 Mad. 469 

MERCHANT SHIPPING AOT 1864. 17 
and 18 VIOT., 0. 104. 

, B. 267. — Trial of British Seamen for offen* 

ees committed on British ship on the High Seas--^ 
Procedtire at such trial Murder -^Admiralty 
Courts ^British Seamen on British ship-^Letters 
Patent, High Court, 1866, cL 2^ --Case certified hy 
Advocate- General,'] A British Beaman; who 
stood charged with the murder of a fellow sailor 
on Board a British ship on the high seas, waft 
tried by a Judge of the High Court, under the 
Code of Criminal Procedure ; the chief evidence 
against the prisoner being that given in the de- 
positions of the Captain and Second Oflicer of 
the ship, taken on oommission ; this evidenoe 
was ^mitted in evidenoe, and the prisoner was 
convicted and sentenced. It was objected that, 
under s. 267 of the Merchant Shipping Aot of 
1854, the prisoner ought to have been tried in 
every respect as though the trial had been held 
at the Central Criminal Court in London, and 
that the law of evidenoe to be applied was that 
prevailing in England : Held, on a case oeriafied 
by the Advooate-Seneral under cl, 26 ot th« 
Letters Patent, that the prisoner had been pro- 
perly tried according to the ordinar|r praetto 
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XllROHANT SHIPPXNd AOT 1854, 17imd 
18 VIOT., 0, lOi --eoneludeA, 

of the High Court, tfid that the evidence was 
adxnieaible againat him. Quebn-Ehpress o. 
Babton, 

[I. L. R. 16 Oalo. 238 

HERaER. 

$ee Mortgage —Sale op Mortgaged 
Property-Money Dborkes on 
Mortgages. 

[I. L. R. 9 All. 23 

•^Merger 6f ieeuritiefi^'] On the 5th September 
1874 Rt a Hindu, and his sons borrowed Ra. 5,000 
from V, and mortgaged to him certain land, items 
1, 2 and 8. On the 7th September 1874, V bor- 
rowed Rs. 5,000 from R N, and mortgaged his 
rights In items 1 and 2 and land of his own to II N‘, 
In 1877 R N bought at a sale in execution of a 
decree against R the share of R in the suid items 
1 and 2 subject to the mortgage created by R on 
5th September 1874, and to another mortgage 
created by R on 11th January 1875. In 1885 R 
N sued the sons of R and V to recover prin- 
cipal and inter^ dne under his mortgage-bond. 
F pleaded that, R N had bought R'a share 
in items I and 2, subject to the mortgages created 
by him, U N'h rights as mortgagee were merged 
iu his rights as purchaser: Held that the claim 
ot R N was not merged. Venkata v. Rang a. 

[I. L. R. 10 Mad. 160 

MESNE PROFITS. Coh 

1 . Right to and liability for mesne profits 669 

2. Assessment in execution and suits for 

mesne profits ... ... 670 

8. Mode of assessment and calculation ... 671 

See Cases under Decree —Construc- 
tion OP Decree — Mesne Pro- 
fits. 

See Execution op Decree— Mode op 
Execution— Declaratory De- 
cree. 

[1. L. B. 12 Bom. 416 

See Limitation Act, 1877, art, 131. 

(1. L. R 12 Bom. 416 

, Liability for. 

Minor— Represent AT ioN op Minor 
IN Suits. 

[I. L. R. 16 Oalo. 40 

(1) BIGHT TO AND LIABILITY FOR MESNE 
PROFITS. 

X.^Snitfor partition and account of right in 
joint ciitatc.^ The sectiww of the Code of Civil Pro- 
cedure relating to mesne profits are not applica- 
ble to a suit for partition or for a account of the 
pirooeeds of family estate in which a plaintiff has 
no specific interest until decree, Pirthi Pal e. 
jowAHiE Singh. 

II. L. B. 14 Oalo. 498 
[L.R.14LA.«r 


XSSNB PROFITS-eonfliH^. 

(1) BIOHT TO AND LIABILITT 

PROFITS— ooneMeA 

2. — ^cctmsnt and taking po»mcion m 

cf leoic nithOHt notice of eJwttncnt-^H,»}V, P. 
Mcnt Act XII of 1881, s. 86.] Where Upon the 
expiry of the term of a lease, but without the 
written notice of ejectment required by s. 86 ef 
the N.*W. P. Rent Act having been given by 
lessor, possession was taken and rents collected 
by persons claiming under a subsequent lease— 
held that the tenancy of the first lessees did not 
cease upon the determination of the term of their 
lease, and that the second lessees were wrong-doers 
in usurping possession and colleoting rents and 
profits, and were liable in a suit for damages by 
way of mesne profits after deduction of a sUm 
paid by them for Government revenue, but with- 
out deduction of what they had paid the lessor dr 
of the 6xpenBe.s they had incurred in ooUeot/Ug 
the rents. Shitab Dei r. A.tudhia Prasad. 

[I. L. R. 10 All. 13 

(2) ASSESSMENT IN EXECU ITON AND SUITS 

FOR MESNE PROFITS. 

3. — Eaeecnihn of Decree — Pomexion under 
deeree-^Jteremil of decree-^ReetitMtion of pro* 
pevtg after reversal of deoree-^CUul Proeeduro 
Code^ 1882, ». 244.] A Court, reversing a decree 
under which possession of property has been 
taken, has power to order restitution of the pro- 
perty taken possession of and with it any mesne 
profits which may have accrued during such pos- 
session. Mookoond Lal Pal Chowdhby v. 
Mahomed Sami Meah. 

[I, L. R. 14 Oalo. 484 

4 . — Decree for posscseien of immoveahlc property 
'^^Iteversal of decree on appeal — Suit for recovery 
of ^mesne profits from persomoho has taken posseS* 
sion under a decree, nmich is suhscouently reoorsod 
ofi appeal — Civil Procedure Code {AA XIV of 
1882J, s. 244.] A landlord sued his tenant for 
arrears of rent, and obtained a decree for a cer- 
tain amount and a declaration that if the amount 
were not paid within fifteen days, the tenant 
should be ejected under s. 52, Bengal Act VIII of 
1869. The amount was not paid, and the landlord 
executed the decree and obtained possession. 
The tenant appealed and sncceeded in getting the 
decree set aside, and the amount found due irotn 
him for arrears by the first Court was reduced, 
and a decree made directing that if the reduced 
amount were not paid within fifteen days he 
should be ejected. He paid the amonnt found 
dne by the Appellate Court within the fifteen 
days and recovered possession of his holding. 
He then brought a suit in the MunsifTs Court to 
recover meslie profits from his landlord for the 
time he was in possession after the execution of 
the first Oonrt^B deor^. It wm oontended on 
second ap^l that the suit would not lie as the 
matter might; An4 ihonld have been determined 
in the execution department under s, 244 of the 
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MESNE PROFITS --^coneluded. 

(2) ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— “ ’ " " 

Civil Procedure Code. Quarr, ^Whether such a 
suit does not lie, and whether the decisions in 
Zati Kooer v. Sahodra Koocr, 2 C. L. R. 75 and 
analogous oases to the effect that such a suit does 
not lie are correct. Jfavi Ohulam v. JJwarha /?«i, 

I.L. B. 7 All., 170, cited and approved. ' Azizud- 
Diw Hossbin V , Ramanugra Roy. 

11 . L. R. 14 Oalo. 006 

IS.-^Civil Procedure Code for meme 

profits on. rcrerml of decree for pomnnion of land 
exeeuUul^ A decree for possession of immovable 
property naving been executed was reversed on 
appeal. The defendant applied under s. 583 of 
the Code of Civil Procedure for restitution of the 
mesne profits taken by the plaintiff. The lower 
Courts dismissed the application on the ground 
that the proper remedy was by suit :---Ifcld that 
the defendant was entitled to the relief claimed. 
Kalianasundbam V . Egnavedeswara. 

[I L. R. 11 Mad. 261 

(3) MODE OF ASSESSMENT AND 
CALCULATION. 

0, Sale hy oocupaney-lcnant — Pccrce In favour 

of landholder ayaiuHt purchaser for wesne 2 >roJit 8 
•mmMcnne jtrojite lioic to he am'88ed,\ Where iu a 
suit against an occupancy tenant and his vendor, 
the semindar obtained a decree for oancelment 
of the deed of sale, for possession of the land 
by ejectment, and for mesne profits from the 
date of suit to the date of recovery of pos- 
session — held that the mesne profits awarded 
must bo assessed as domoges against the vendee 
as a trespasser, and that the proper measure of 
such damages was not the rent which was pay- 
able by the vendor, but the actual market value 
of the land for the purpose of letting. Mavuk 
Dhabi Singh v. Ali Naqi. 

(I. L. R. 10 All. 16 

MILITARY DECORATION, TAKING 

PAWN or, FROM SOLDIER. 

ARMY Act 1881, s. 15G. 

[I. L R. 10 Mad. 108 

MINOR- Coh 

1. Liability of minor on contracts ... 672 

2. Right to enforce contracts ...673 

3. Representation of minor in suits 673 

4. Cases under Bombay Minors' Act 

(XX of 1864) ... ...677 

See Act XL op 1868, s. 18. 

[I. L. B. 9 All. 840 

See CoMPROiiiSB- Coup ROMiSB OF Suits 
UNDER Civil Procedure Code. 

IX. L.R. 12 Mad. 483 

LI. L. R, 18 Bom. 187 


MINOR — 

See Estoppel— Estoppel by Deeds akd 
other Documents. 

[I. L. R. 10 Had. 272 

See Guardian— Duties and Powbbs 
of Guardians. 

[I. L. R. 9 All. 340 
[I. L. R. 12 Bom. 686 
See Guardian— Ratification. 

I. L. R. 10 Mad. 272 

See Limitation Act 1877, Art. 167. 

II. L. R. 11 Bom. 473 

Sec Limitation Act 1877, Art. 179— 
Nature op Application— Irre- 
gular AND Defective Applica- 
tions. 

[[I. L. R 12 Bom. 427 
See Oaths' Act, s. 9. 

[I. L.B» 12 Mad. 483 

See Practice— Civil Cases— Next 
Friend, 

[1. L. R. 10 Oalo. 771 

. Custody of. 

See Criminal Procedure Code, s. 651. 

[I. L. R. 16 Oalo. 487 

, Personal Deoree against. 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 11 Mad. 303 

, Right of, to execute deoree. 

See Limitation Act 1877, s. 7. 

[I. L. R. 14 Oalo. 50 

, Suit by. 

See Act XL of 1858, s. 3. 

[I. L. R. 14 Oalo. 55 

, Suit against. 

See Guardian— Appointment. 

[1. L. R. 12 Bom. 553 

(1) LIABILITY OF MINOR ON CONTRACTS. 

Enhancement of rentf Effect ef^JicU of 
mother and guardian how far binding on minor 
fon-^Kahulayat given hy widoxo in poMemon to 
bind her son and successor to pay enhanced rent 
decreed against herJ] A putnidar obtained decrees 
for the enhancement of the rent of holdings in 
the possession of the widow of a deceased tenant, 
one deoree being in respect of land formerly held 
by the latter, and the other in respect of a hold* 
ing pnrohas^ by the widow, on behalf of her 
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MINOR — continued, 

(1) MABILITY OP MINOB ON CONTRACTS 

•^eonelnded. 

minor son by the deceased, whilst the enhance- 
ment suits were pendiajr. The widow also signed 
kahulayati relating to both tenancies, agreeing, 
as mother of the minor, to pay the enhanced 
rent : Held^ that as the ^uinidar was entitled to 
ane for enhancement, and it was not to be pro* 
mmed that the mother held adversely to her son, 
also as she had come to what she believed to be, 
and was, a proper arrangement, the son on his 
attaining full age, and entering into possession 
of the tenancies, was bound by the hihularfats. 
Wat«ov and Company v. Sham Lall Mitteb. 

[t L. R. 15 Calc. 8 
[L. R. 14 I. A. 178 

(2) RIGHT TO ENPORCB CONTRACTS. 

2. — Contract Art IX of 1872, x/f. 10 and 11 — 
f^nit on a bond paai^rd to a minor.'} A money-bond 
taken by a minor is good in law, and may be sued 
on. Hanmant Lakshmak v, Jayabao Nar- 
SINUA. 

rX. L. R. 13 Bom. 50 

i%) REPRESENTATION OP MINOR IN SUITS. 

3. — Objection to description of minor — Pe.rmis- 
eion to sue^ Proof of —‘Civil Procedure Codcy 
es, 440, 678— Aff XL of 1868, s. 8.] Although 
the proper and regular manner of giving permis- 
sion to sue on behalf of a minor is by an order 
recorded in the order-sheet, there is, neverthe- 
less, nothing in the nature of the sanction pro* 
vided by s 8 of Act XL of 1858 which takes it 
out of the general rule of evidence that sanction 
may be proved by express words or by implication. 
Where on a eoustruotion of the plaiut and the 
pleadings it is found that the minor is the real 
plaintiff, the mere fact of his not having been 
properly described in accordance with s. 440 of 
the Civil Procedure Code is no ground for set- 
ting aside a decree passed in the suit. Bhaba 
Pbrshai) Khan Secretary op State for 
India. 

[1. L, R. 14 Calc. 150 

4. — Error in the frame of a suit against a 
minor defendant^ hffcct of — Guardian “ ad litem'*' 
how aptpointed— Sanction of Court without formal 
order ^ Effect of —Service of suvimons— Civil Pro- 
cedure Code {Act XIV of 1882), ss, 100 and 448]. 
The plaint in a suit described one of the defend- 
ants thus : “ N C, guardian on behalf of her 
own minor son, S C," Upon the presentation of 
tbe plaint the Court directed the plaintiff to 
produce an affidavit to the effect that the mother 
of tbe minor defendant was his guardian, and 
an affidavit having been mode that tbe ** minor 
defendant ” was under the guardianship of the 
mother, ordered a suit to be registered and sum- 
mons to be issued on tbe defendants. N C then 
filed a written statement, alleging that she held 

W., D. 


MINOR— confiaBfd. 

<«) REPRESENTATION OP MINOR IN 
SUITS— coHffaBsiA 

the land in suit on behalf of the minor. , 

that having regard to the order of the Conrt and 
the allegations made in the plaint and writtea 
statement, the suit was substantially brought 
against the minor, and the error of desoriptiou 
in the plaint being one of mere form, could not 
without proof of prejudice invalidate a decree 
against him in the suit. Ileldt also, that the want 
of a formal order appointing a guardian ad litem 
was not fatal to tbe suit, when it appeared on the 
face of the proceedings that tbe Court h^d sanc- 
tioned the appointment. Held (O'Kznealy, J., 
dissenting) that the fact that an order appointing 
a guardian ad litem, at the instance of the plain- 
tiff was made ex parte was not necessarily fatal 
to the suit, unless it could be shown that the 
minor had in any manner been piejudiced there- 
by. Per Mitteb, J. (Pethbram, 0. J., concur- 
ring) that, although the matter of the appoint- 
ment of a guardian ad litem is left to tne disoro- 
tion of the Court, it is always desirable that the 
appointment at the instance of the plaintiff 
should not bo made, unless the minor, or his 
friends and relatives in whose care he may be, 
failed to move the C(<urt for that purpose within 
a reasouable time after receiving notice of the 
institution of the suit. Subebh Chundbb Wum 
Chowdhby V, JuouT Chundkb Deb. 

[I. I*. R. 14 Oalo. 204 


5. — Minor, Suit agahist’-^Mi>sdesorh)tion in title 
of the plaint and in decree, Effect of] In a suit 
brought against a minor Widow as the heir of her 
deceased husband, she Was described in tbe cause 
title of the plaint as *'the deceased debtor II A^e 
heir aud minor widow P IPs mother and guardian 
A D.” The plaintiff obtained no order for the 
appointment of a guardian ad litem. He, how- 
ever. obtained a decree, and the minor defendant 
was described therein in the same manner. Held, 
that the minor was neither a party to the original 
suit nor to the decree, and that no property of 
the minor passed upon a sale in execution of such 
decree. Suresh Chunder Wum Choicdhry v. Jugnt 
Chundcr Deb, I. L. R. 14 Calc. 204, distinguished. 
Gan^a Prosad Chowdhhy V , Umbioa Chdbn 

COONDOO. 

[I. L. R. 14 Oalo. 754 


6 . — Minor t when hound by proceedings against 
jrtm— Minor's Act {XX of s. 2 -Suit by a 

minor, one year after attaining majority, to reeover 
property sold in execution of a decree obtainied 
against him during minority,} In 1870 a creditor 
of the plaintiff’s father brought a suit (No. 673 
,of 1870) against the plaintiff, and obtained a 
money-decree against him. The plaintiff was 
then a minor, and his estate was administered by 
tbe Collector of Ratnagiri. In this suit he was 
represented by his mother and guardian. At tbs 
sale held iu 1871, in execution of tbe decree, the 
property in question was purchased by the defen- 
dant, who obtained possession iu 1876. la 

22 
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HINOR —ootUinued, 

(3) EBPBESBNTATION OF MINOR IN 
SVlT&^eontimiied, 

th6 plaintiff attained majoritj, and in 1882 he 
brought the present suit to reooTer the property 
from the defendant* I£eld that the plaintiff was 
not bound by the prooeedinga in suit No. 673 of 
1870, as he had not been properly represented as 
required by s. 2 of Act XX of 1864. Vishnu 
Kbsshav V . Bamohandba Bhaskab. 

[1 Ia R. 11 Bom. ISO 

7. — DecUion of Surrey Officers under Boundary 
Act XX VI JJ of IMO-^^iteprexentation hy Manager 
appointed under Mad. I{eg» V of 1804, s. 8.} A 
Hnrvey 0/Boer in 1875 held an enquiry under the 
Bmiudary Act 1860, and demaroated certain land 
out of a zemindari. At that time the zemindar 
was a minor under the Court of Wards and he 
was represented at the enquiry by the manager of 
his estate appointed under s. C of llcgulation V 
of 1804. In a suit brought by the zemindar to 
recover the land it was contend (sd that the deci- 
sion of the Survey Officer was not binding on the 
semindar because ho was not properly represented 
by his guardian at the enquiry ‘livid, that the 
decision of the Survey Officer was binding on the 
semindar. Kamabaju r, Sborbtaby of State 
BOB India, 

[1. L. R. 11 Mad. 809 

8. — iVi'ayf friend — Suit filed hy a minor without 
a next friend Application ' by defendant to 
strike ffiaint off the Jue — Civil Procedure Code 
{Act XIV of 1882), s. 442. J The plaintiff was 
a widowj and sued for the administration of her 
deceased husband’s estate. The suit was Bled on 
the 5th April 1885. On the 2nd May the defend- 
ants’ attorneys gave notice to the plaintiff’s attor- 
ney that the plaintiff was a minor suing without 
a next friend, and that the plaint must be struck 
off the file in consequence. The plaintiff’s attor- 
ney replied that if the plaintiff was really a minor 
he would at once take steps to have her father 
appointed her next friend, and the plaint and 
proceedings amended. On the 7th May, inspection 
was given to the plaintiff’s attorney of the plain- 
tiff’s horoscope, and after that inspection the 
plaintiff’s attorney proposed that the proceedings 
should be amended by making the plaintiff’s 
father her next friend. It appeared that the 
plaintiff was sixteen months under age. Nothing 
was done by either party for some weeks. On 
the^ 6th June the defendants’ attorneys gave 
notice that they would apply for an order that 
the plaint should be taken off the file under 
s, 442 of the Civil Procedure Code (Act XIV of 
1882), Ou hearing the application the Court 
refused to make the order asked for. The suit 
did not appear to be a vexatious one, and the 
plaintiff’s age did not appear to have bwn 
fraudulently concealed, her father having stated 
on oath that he b^eved her to be of age and 
expressing his willingness at onoo to be placed 
cn the record as her next friend. The Courts, as 


MINOR -continued, 

(8) BBPRBSBNTATION OF MINOR IN 
8U1T&— ceafluuMf. 

a rule, only strike the plaint off the file vrhere it 
appears, on the face of the plaint, that it was 
filed by a person who was a minor, or when it is 
preyed that it was filed with the knowledge that 
the plaintiff was a minor and witk tke ifttehtioo 
of deceiving the Court and evading the payment 
of costs in cose the plaintiff fails in the olainy. 
When the fact of miuority is a bmdjide question 
of evidence and tbo defendants' allegation is 
fonnd correct^ then the usual course Is to snspend 
all proceedings and to allow suilioient time to 
enable the minor to have himself properly repre^ 
sented in the snit by a next friend. Hattonbai 
V. Chahildab Lalloobhoy. 

ri. I#.R*13Boiik7 

9. — Mesne profits — Decree made against a 
whUm representing estate, enforced against a 
minor adopted son, through thi widow as hisguar* 
dian^ Devolution of liahilitp^ along with estate, 
upon the minor, without his haring hren made 
formally a party to the decree — His similar liabi* 
lity in a suit for mesne proffts.] A minor, who 
had been adopted by a widow as a son to her 
deceased hnsbaud, was not made a party to an 
appeal, which she preferred after the adoption^ 
from a decree made against her when she repre- 
sented the estate ; Held, that, as liability under 
the decree, made when tke widow fully represent- 
ed the estate, devolved upon the minor on his 
adoption, the widow’s estete being also thereupon 
devested, it would be right for her to continue to 
defend, but only as guardian of the minor. Also^ 
that it having been for the minor’s benefit that 
the widow, at guardian, should appeal from 
a decree, which had already diminished his estate, 
the minor was bound by the adverse decree of 
the Appellate Court, although he had not been 
made formally a party thereto. The prizK;ip)e 
of the decision in Dhwm Dass Pandey v. Shama- 
soo7idcry Debia, 3 Moore’s 1. A. ?29, referred to, 
and applied in this case. Held, also, that the 
minor, by bis adoptive mother asbis guardian, was 
liable in a suit for mesne profits, brought after 
the decree upon title ; it being made clear that 
the suit for mesne profits was substantially 
brought against the minor. Sureshchunder Wum 
Chowdhry v. Jugutchunder Deb, I. L, B. 14 Calc. 
204, approved. Habi Saban Moitba v. Bhv- 
BANEBWARl DbBI. 

[LL. R.160alo.40 
[L. R. 15 1. A. 195 

10, ^CostS‘-Minor not represented bv a neset 

friend or guardian — Costs against such minors 
estate - Application for leave to sue as pauper--- 
Civil Procedure Code (Act XIV of 1882), ss, 441, 
442, 444.] Neither s. 441 nor 442 of the 
Code of Civil Procedure (Act XIV of 1882) gives 
any authority to a Court to make a minor’s estate 
liable for costs. A applied for leave to file a 
nxkit in for md pauperis B, B resisted the 

application, ou the ground that A was a minor. ^ 
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ttlNOH ^contUu^d, 

(3> ‘REPEE8ENTATION OF MINOR IN 
STTlTS—coNcMfM^k 

The CkiTenimnnt pleader also resisted, on the 
groaod that A was not a paU(>er. The Court 
without inqurinsT into pauperism rejected 
the application solely on the ground that A Was 
a minor, and that he was not properly represented 
by a nett friend or guardian. The Court 
ordered all costs to be pahl out of the minor^s 
estate. The minor died soon afterwards. The 
Collector then applied to the Court to attach 
certain property in J3*g hands which was alleged 
to form a part of the minor's estate. JS objectedt 
but the attachment was allowed. iTeld, that the 
Order for costs, as well as the attachment that 
followe<l thereon, were illegal and H.ltra rhr». 
The order was clearly opposed to the provisions of 
8, 444 of the Code of Civil Procedure (Act 
XlV of 1882), Under which no order affecting a 
minor can legally be ma<le without such minor 
being represented by a next friend or guardian 
ad litem. AuicrTAND Talakchand t. Collec- 
TOE Ot SHOLAPUB. 

[X. L. R 13 Bom. 234 

(4) CASES ITNDER BOMBAY MINORS ACT 
(XX OF 1S64.) 

11 . — Authority of the Political Agent appointed 
hy GovernmeHt ao manager of the, entate of a 
minor Chigf to xne in rnpeet of the Chief « pro- 
perty in Rrituh territory.\ A suit was brought 
by the Political Agent, Southern Maratha Country, 
as administrator of the estate of the Chief of 
Mudhol, who was described in the plaint an being 
nineteen years of age, to eject the defendants 
from certain lands, belonging to the Chief, situat- 
ed in the Satara District. The defendants rained 
a preliminary objection to the iustitution of the 
suit by the Political Agent, on the ground (among 
others) that he was not u certificaM guardian of 
the Chief under the Bombay Minors’ Act XX of 
1864 : Jteld^ that the appointment, by Govern- 
ment. of the Political Agent to manage the estate 
of the Chief of Mudhol during a certain period 
could not give him the position contemplate*! by 
the Bombay Minors’ Act XX of 1864. With 
regard to property in British India, he had no 
authority to Bue on behalf of the minor withont 
obtaining a certificate of administration under 
the Act. Vknkatbav Rajs Guoupade r. 
IIADUAVBAV RAMOUANDBA. 

[I. L. R 11 Boxm 63 

12*^^ Guardian fOith&nt eortificate^ authority of 
to represent minor in a suit brought against him.\ 
Where a guardian of a minor had not obtained a 
certificate under the Bombay Minora’ Act {XX of 
1864) the minor was held to be not properly re- 
presented in a suit in which a decree hud been 
obtained against the guardian purporting to re- 
present the minor. Daji Him at v, Dhibajbam 
Badabam, 

[I. L. R. 12 Bom. 18 
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(4) CASES UNDER BOMBAY MINORS ACT 
(XX OF mi)---oonolv4ed. 
l3.-^^f XX of 1864, 18.— wUh^ 

out sanction of Conrt^, S. 18 of the Minora* 
Aot XX of 1864 applies only to persons to whom 
a certificate has been granted under that Act. 
An assignment of a mortgage, therefore, by a 
Widow, acting as natural guardian of her minor 
son, but who has not obtained a certificate under 
the Aot (XX of 1864), is not invalid because effected 
without the sanction of the Court. MamisuaK- 
KAR PbaNJIVAN BaI MuIjI. 

[I.L.R 12 Bom. 686 

Guard tan— Guardian of property— Otiar- 
dian of person — Noeessiiy for issue of eertijioate of 
administration in order to complete appointment of 
guardian of jtruperty.'] The Bombay Minors’ Aot 
XX of 1864 does not, in terms, provide for the 
appointment of a guardian of the property of a 
minor, bnt only for the grant of a oertifioato of 
administration, so that until the certificate Is 
issued there is no such appointment of the guar^ 
diau of the property as will extend the age of 
the minorit.5 from eighteen to twenty-one. Bnl 
it is different os regards the appointment of 
a guardian of the person. The Aot provides, in 
terms, for such an appointment being mode, and 
no certificate of appointment is contemplate by 
the Act, on the language of which it is plain that 
the appoiutmeut of a guardian of the person is 
complete on the order of the Court being made 
appointing him. The plaiutilPa mother, died 
ill 1866 possessed of property which she had 
inherited from her husband. The plaintiff, who 
was born in 1858, was then a minor of the age of 
eight years In 1807 the plaintiff’s materned 
grandfather obtained a certificate of administra- 
tion. On his death an order of Court Was made 
on the 2 let March, 1878, appointing the Nazir of 
tho Court administrator of the property and the 
plaintiff’s mother-in-law the guardian of the 
person of the plaintiff, but no fresh oertifloate of 
administration was granted. In 1880 the plaintiff 
brought the preseut suit against the defendants 
to recover from them the property left by her 
mother. The defendants contended (inter aim) 
that the plaintiff had attained her majority in 
1874, when she arrived at the age of sixteen, aud 
that the suit was therefore barred hy limitation. 
The plaintiff, on the other hand, contended that 
the Indian Majority Aot IX of 1876 was appli- 
cable, and that under its provisions the did not • 
attain majority until she was twenty-one, i,e^ 
until the year 1879, and that the present suit was 
therefore in time : Ueld^ that the suit was not 
barred by limitation. The Indian Majority Aoi 
IX of 1875 was applicable (except so far as its 
operation was excluded by s. 2), inasmuch as there 
was a guardian of the person of the plaintiff ia 
existence both when she arrived at the age of six- 
teen and also when she waspighteeo, and, therefmre, 
the period of minority for her was extended to 
twenty-one years of ago. Ybknath e. Wabubai. 

(1. L. R 13 Bom 285 
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JtlSOHIBF- 

Sel OfFBSOU MlA'nKG TO DOCOMBMS- 

ft. t. 8. 12 Mad- 64 

See Thbft. 

£I.L. R.ldOalo. 38a 

HISDlBJBGtlON.-- 

See Ghauob to JuRY—MisoiRECTionr. 

[I. L. B. 12 Mad. IW 

MISJOINDER. 

See Cases ukder Multifarioubness. 
of mv<joi7idei\ mstniinoMe S'eit 
against stteral fci'sons claiming under difierent 
titles, JSjgect (f—Cinl Procedure Code, ss. 31 and 
6.3.] A, as auction- purchaser nt a revenue sale 
broujfht a suit against a number of persons for 
possession of some ckur land. The defendants 
claimed portions of the land under different titles 
and pleaded misjoinder. The Court upon the 
Amin’s report gave A the option to amend the 
plaint by withdrawing the suit against any parti- 
cular sets of defendants. A elected to go to trial 
on the suit ns brought : Held that, under the 
circumstances, it was necessary for the Court to 
adjudicate on the question of misjoinder. Held, 
also, that the plaintiff was not entitled to join in 
one suit all the persons, on the ground that they 
obstructed his possession, unless he was able to 
show that those persons acted in concert or under 
some common title. Held, further, that, having 
regard to the provisions of ss. 31 and .'>3 of the 
Civil Procedure Code, the proper order of the 
Court should have been to reject the plaint and 
not dismiss the suit on the ground of misjoinder. 
BUPHKJfDU Mohun Uoy V. Duii&A Dast. 

[1. L. R. 14 Calc. 436 

2.— C/r/f Procedure Cede, s. 44, Pule J.] An 
objection to the attachment and sale of certain 
immoveable property, raised by one who claimed 
to have purchased the same at a sale in e.vecutiou 
of a prior decree, was disallowed on the ground 
that, under the prior decree, the rights of one only 
of the present judgment-debtors had been sold 
and purchased by the objector. In accordance with 
this order, two-tblrds of the property under attach- 
ment were sold; and the objector thereupon 
brought a regular suit for a declaration of bis 
right as a purchaser of the whole property in 
execution of the prior decree. To this suit he im- 
pleaded as defendants the decree-holder and the 
judgment-debtors. The suit w’ns decr€e<l, and in 
the result the decree-holder alone was compelled 
to pay the whole of the costs. Subsequently he 
brought A suit for contribution in respect of these 
costs, making defendants to the suit (i) P one of 
his co-defendants in the previous suit, pei*8onally 
and as heir of A who was another of those co- 
defendants, (ii) H, and (iii) S, these two being 
sued in the character of heirs of A : Held, with 
reference to a plea of misjoinder within the terms 


- ♦ 

of rtrfe * of R 44f*e# fclie Oivfl Proeedtwji Code, that 
even if there were misjoinde?^ of parties, the first 
Court, havini: procef<^ed to trial of ibe suit, ami 
not having rejected the plainii or lettimedf it for 
amendment, or amended ft. Itiionld have dispose 
of it npon the merite, and found what i^ai^ 
in the amount paid hj tbe plaintiff was, and 
whether assets t» that amount had come to the 
hands of the defendants as her heirs. Kxsbn^ 
Rak r, Eaxmihz Sawac Sikoh. 

(I.L.&9AIU22I 

3.— Jbm efsuit.J The defendants* ancestors 
or predecessors in title were the oultivating 
tenants of the lauds of a oertaiu temple from* a 
date uot later than 1827, in which year they were 
so described in the paivtaish aoconuts. lu 1830, 
they executed a muohalka to the Collector, wlio 
then mauaged the temple, whereby they agreed 
among other things to pay certain dues. They 
were described in the muchalka as paracudis. In 
1867, the plaintiff’s predecessoi’s took over the 
management ot the temple from, and executed a 
muchalka to, the Collector, whereby he agreed 
among other things not to eject the raiyats as 
long as they paid kist, lu 1882 the dues (whieh 
were payable separately), having fallen into ar- 
rear, the manager of the temple sued to eject tbe 
defendants : Held, that the suit was not ba<l for 
misjoinder. Thiaqaeaja v, Giyana Sambandha 
Pandaba Sannabbi. 

fl. L. R. 11 Mad. 77 


MISREPRESENTATION. 

See CONTKACT— Altebaticn or Coif- 
iracts—Altbbaiion by thk 
Court (Inequitable C oNTBACTf>), 
[L. R. 16 LA. 233 
(I. L. R,170alo. 291 

MISTAKE IN LAW. 

See Limitation Act, 1877, s. 14. 

[I.L. R. 12 Bom. 820 


MISTAKE, POTTA GRANTED BY, 

See Collector. 

[I. L. R. 12 Mad. 404 


MONEY HAD AND RECEIVED. 

— Money pa id as price of goods, suit to recover — 
Consideration, failure’ of.^ Money paid as the 
price of goods to be delivered hereafter is money 
received for the use of the seller, and it is only 
upon failure of consideration that the money so 
paid becomes money received for the use of the 
buyer. Atul Kkisto Bobb v, Lyon & Co. 

[I, L. R. 14 dalo. i 



( «81 ) 


DIGEST OF CASES. 


( m V 


MONEY, 9U1TS FOR. 

See PLAtNT^FoEM AND CONTENTS ON 
P 1 AINT-.FBAHE or Suits oen- 
EEALLT. 

[l.L.2L12Bom.675 
See Valuation or Suit— Suits. 

[I. L. R, 12 Bom. 675 

MONEY WRONOLY PAID OUT OP 
COURT, REFUND OP. 

See Limitation Act, 1877, Art. 29. 

[1. L. R. 11 Mad. 345 

MOOKTEAH, DISMISSAL OF. 

Legal Praotitionkrs’ Act, ss. U 
AND 40. 

[I. L. R. 16 Oalo. 152 

MOOKTEAR, FUNCTIONS OP. 

See Legal Practiitonrbs’ Act, s. 32 



[I. L. B. 14 Calo. 666 

MORTGAGE. 

Col 

1. 

Form of mortgage 

682 

2. 

Construction 

684 

8. 

Possession under mortgage 

686 

4. 

Power of sale 

686 

6. 

Sale of mortgaged property 

686 


{a) Rights of mortgagees 

686 


ih) Money-decrees on mortgages ... 

691 


(<?) Purchasers 

692 

ii. 

Marshalling 

697 

7. 

Redemption — ... ••• 

699 


(ff) Right of redemption 

699 


(6) lle<lemption of portion of pro- 
perty ... ... 701 

{c) Redemption otherwise than on 

expiry of term ... 702 

{(1) Mode of redemption and lia- 
bility to foreclosure ... 702 

8. Foreclosure ... ... ... 704 

{ a ) Right of foreclosure ... 704 

{h) Demand and notice of fore- 

closnre ... ... 706 

See Act XL op 1868, s. 18. 

[I. L. R. 9 All. 340 

See Cases tinder Decree— Form of 
Decree— Moutg AGE. 

See Guardian— Duties AND Powers OP 
Guardians. 

[I. L. R 9 All. 340 

See HinduLaw— Alienation— Aliena- 
tion BY Wi DOW- Alienation fob 
LEGAL necessity OR WITH CON- 
SENT OF Heirs or Reversioners. 

ri. L. R. 14 Oalo. 401 


MORTGAGE— eoattHaeil. 

See Limitation Act, 1877, am, 1«I, 

[X.L.R, 12Bom,dtfr 
See Malabar Law — ^Mobtgagb, 

See Parties— Parties to Suits— Mobiv 

GAGES, SUITS OONOBBNING. 

[I. L. R. 9 All. 125 

See Res judicata— S fifroppBL by judg- 
ment. 

(!• L. R. 12 Bom. 362 

See Stamp Act, 1879, s. 8 Cl. 4 (A). 

[I. L. R, 9 All. 585 

See Stamp Act, 1879, s. 8 Cl. 13. 

LI. L. R. 11 Mad. 30 

See Stamp Act, 1879, Soh. I. art. 44. 

[I.L.&eA11.685 

(1) FORM OF MORTGAGE. 

1 . ^Doeuvient not creating charge ,'] A lent B 
Rs. 99, and B executed a document on the 24th 
July 1881 , whereby he agreed to repay the amount 
with intero<it in the mouth of Baisakh, 1289 F. S. 
(April 1882), and further agreed that, if he did 
not pay the money as stipulated, he should sell 
his right to certain land, and that A should take 
possession thereof, and that after A took posses- 
sion of the land no interest should be paid by 
him (.ff), and that A should pay the rent of thn 
landlord out of tho profits of the land without 
any objection. A instituted a suit on tlie 8rd 
August 1886, to recover the Rs. 99 : JMd^ that 
the document did not amount to a mortgage. 
Madho Misser ' 0 . SiDH Bjnaik Upadhya aliae 
Ben A Upadhya. 

[I. L. R. 14 Oalo. 087 

2, — Ihfimmtes of a mortgagc-~~Contraot - l 
etrvctlofi.] In 1862, A, in consideration of a 
debt of Rs. 150 passed to B a, writing called karz 
rokha (or debt-note). It provided {intar alia) 
that B should hold and enjoy a certain piece of 
land belonging to A for twenty years ; that at 
the end of that period the land should be restored 
to A, free from all olaimB for payment of the 
principal or interest of the debt of Rs. 160 ; and 
to that if B planted vines, he should be at liberty 
retain the land so planted after the lapse of the 
twenty years as a tenant at Rs. 60 per annum. 
According to the terms of this agreement, B 
continued iu possession of the land till 1882, 
when A, treating the transaction as a mortgage, 
brought this suit for redemption : Ifeld, on the 
construction of the kart rokha^ that the contract 
between the parties was not a mortgage, and 
that the defendant had a right to retain occupa- 
tion at least of the vineyard, aubjeot only to a 
rent of Rs. 60 a year. There was no Btipulution 
for interest, nor was there any agreement for the 
payment of Rs. 150 in my oaae. It is not the 
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MORTGAGE -eontitmed, 

(1) FORM rOAQE — continued. 

, name given to a oontraot, but its contents or tbo 
relationi constitated by it, that determine its 
natnre*. Aboulbhai v. Kashi. 

[I. L, R. 11 Bom. 402 

S.^Suit for money charged vpon immoveahle 
property -^Inttrument purporting in general terms 
to charge all the property of oUigor-^ Maxim 
**oertam est quod oertum r^di potest” — Act 
,JV of 1882 {Transfer of Property Aot)^ ss. 98, 

‘ 100.] The obligor of a bond acknowledged there- 
in that he h^ borrowed Rs. 153 from the 
obligee at the rate of Rs. 1 -8 per cent, per men- 
aem, and promised to pay the principal with 
interest at the agreed rate upon a date named. 
The bond continued thus;— ** To secure this 
money, 1 pledge, voluntarily and willingly, my 
wealth and property in favour of the said banker. 
Whatever property, etc., belonging to me be 
found by «ie said banker, that all should be 
available to the said banker. If, without dis- 
charging the debt due to this banker, 1 should 
sell, mortgage, or dispose of the property to 
another banker, such transfer shall be void. 
For this reason, I have of my free will and con- 
sent executed this hypothecation -bond that it 
may be of use when needed.” ITio amount secur- 
ed by the bond became due on the 6th May 1879. 
The bond was registered under the Registration 
Act as a document affecting immoveable property, 
and the obligor was a party to such registration. 
On the 9th May 1885, the obligee sued the heir 
of the obligor to recover the principal and inter- 
est duo upon the bond by enforcement of lieu 
against and sale of immoveable property belong- 
ing to the defendant: Held that the bond showed 
that the intention of the parties was to create 
by it a charge upon all the property of the obligor 
for the payment to the plaintiff of the princi- 
pal monies borrowed, together with interest at 
the agreed rate. Nojihnlla Malta v. Nmir Mistri, 
I. L. R. 7 Gale. 196, referred to Held also that 
the words used in the bond as indicating the pro- 
perty which was intended to be subject to the 
charge were sufficiently specific and certain to 
include, and were intended to inolnde, all the 
property of the obligor ; that, this being so, the 
maxim ** cerium est qmd cerium reddi potest ” 
applied ; and that the bond created a charge 
npon the immoveable property of the obligor in 
respect of the prinoijpa! and interest in question : 
Rambiou Pakdb V. Baloobind. 

[I. L. R. 9 All. 168 

^.-^Uoreahle property — Non-existent move- 
ahles — Contract to assign aft er-acquired chattels-— 
Cimpletion of assignment on property coming into 
existence — ^'awferce with notice of hypothcca- 
tUm.] Held upon principles of equity, that a 
hypothecation of certain future indigo produce 
was a vaUd oontniot to assign such pr^uoe when 
it should come into existeuoe ; and that the hy- 
pothecation became oompleto when the crop was 
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(1) FORM OF MOUTQkQE—conclmded. 
grown and the produce realixe*! ; and was eofor* 
cible against a transferee of suoh produce with 
notice of the obligee*s equitable interest, Collyer 
V. Isaacs^ L. R. 19 Cb. D. 342, and llolroydr. Mar- 
stuill.lt. R 10 H. L. 191, referred to. HeldvXso 
that such an interest would not avail against a 
transferee without notice. Joseph v. Lyons^ L. R. 
15 Q. B. D. 280, ond JIallas v. Jiohinson, L. R. 15 
Q. B. D. 288, referred to. Banbidab v. Sant Lal. 

[1. L. R. 10 All. 133 

(2) CONSTRUCTION. 

6 . — Mention in mortgage-deed of another debt due 
to mortgagee distinct ftom sum ad canoed at date 
of mortgage — Clause in deed undertaking to pay 
off old debts when taking hack the land — Old debt 
not a charge on land, hot redemption conditional 
on payment of both diMs.'] V mortgaged certain 
land to the defendant's father for a sum of Rs. 04 
advanced by the latter at the date of the mort- 
gage. The mortgage-deed stated that V owed 
the mortgagee another debt of Rs. 100, which 
was due on a separate bond, and it conteined a 
clause in the following terms “ The principal 
sum of hnns (coins) due on that document, as 
also this document, I will pay at the same time, 
and take back the laud along with this document 
08 well as that document. Till then yon are to 
ooutipue to enjoy the land • * The 

plaintiff having obtained a decree against the 
mortgagor attached the land in execution. The 
defendant (son of tho original mortgagee), there- 
upon claimed that he held a mortgage upon it to 
the extent of Rs. 164. On the 9th March 1881, 
the Court executing the plaintiff’s decree made 
an order allowing the defendant’s claim only to 
the extent of Rs. 64, and directing that the 
land should be sold subject to tiie defendant’s lien 
for that sum. The plaintiffs bought the land at 
the exeontion-sale, and offered the defendant 
Rs. 64 in redemption of his mortgage, whioh the 
defendant refused. The plainti^ then brought 
the present suit to recover possession : Held^ that 
the charge on the land did not include the old 
debt of Rs. 100. There were no words in the 
mortgage-deed expressly making that debt a 
charge on the property. The provisions in the 
deed only made the equity of redemption condi- 
tional on the payment of both the debts. Qneere 
—Whether, under the oiroumstanoes of the case, 
the purchaser at the execution -sale would be 
bound by suoh a oouditiou. YsBlfVAKT Shsnvi 
'V. VlTUOBA SHBTI. 

[1. L. R. 12 Bom. 231 

Priority o;^ mortgage— Intention of preserv- 
ing a prior security presumed — MoHgagee— Mort- 
gagor.'] On the 29tih November 1882, 17 mort- 
gaged to the plaintiff his one- third share in « 
bouse and garden to seoore Rs. 1.000 with in- 
terest at 12 per cent. On the 3rd January 1884, 
H mortgag^ his one-third share in the same 
house to a third persqu to secure Rs. 1,000 with 
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interest at 16 per cent. On the 14th May 1684, 
if and his two brothers mortgaged to the plaintiff 
the entirety of the said bouse and garden to se- 
cure Es. 3,400 with iuterest at 18 per cent. This 
last mortgage recited the mortgage of 29th 
November 1882, and a further loan of Rs. 100 
by the plaintiff to if, and contained the following 
clause ; — “ Now in order to liquidate the said 
debt, and on account of our necessity, we thrie 
brothers do this day mortgage to you whatever 
right, title and interest we have in the said 
two premises and take the loan of Rs. 8,400; 
out of this money we have also liquidated the 
said debt, therefore for iuterest of the said 
money, we are paying at the rate of Re. 1-8 per 
month Held^ that the transaction of the I4th 
Hay 1884 did not amount to payment of the ori- 
ginal debt, bnt was in reality a further advance 
and a fresh security for both the old debt and thn 
fresh advance, on different terms as to interest, 
the old debt remaining untouched ; but that even 
had the original debt been satisfied thereby, that 
fact would not liave necessarily destroyed the 
security, the presumption being, nuless an inten- 
tion to the contrary were shown, that the plaintiff 
intended to keep the security alive for bis owu 
benefit. Gokaldas Gopaldag v. PtiranmcU Pmti- 
gukhdag^ 1. L. R. 10 Calc. 1035, followed in 
principle. Gopal Ghunder Srekmany v, 
Hsbsmbo Ghunder Uoldab. 

(I. L. R. 16 Oalo. 523 

(3) POSSESSION UNDER MORTGAGE. 

7. — Bombay Jlrgulathn V of 1827, g. 15 — 
Mortgagee in poggeggion, liability of^ to protect 
the mortgaged property from olaimg under a para- 
mount title— TAniitation for a gnit to recover debt 
pergonally f rom the mortgagor wh^re martgage- 
deed eontaim no pergonal undertaking of repay- 
msnt ] By a registered mortgage-deed dated 
the nth May 1876, the defendant mortgaged 
certain land with possession to the plaintiff for 
a term of five ye irs. the mortgage-deed stipulat- 
ing that the plaintiff was to enjoy the profits, 
pay the assessment for it, and restore it to tho 
defendant on repayment of the debt. But no 
personal undertakieg to pay was given by tho 
defendant. The land was sold by tho revenue 
authorities for arrears of assessment due from 
the defendant for certain other lands of the de- 
fendant. The plaintiff now sought to recover 
the debt personally from the defendant. The Court 
of First Instance dismiss^ the plaintiff's claim, 
on the ground that the failure, on the part of the 
plaintiff, to pay the arrears of assessment, disen- 
titled him to recover the debt from the defendant 
personally. The plaintiff appealed to the Dis- 
trict Judge, who referred tho case to the High 
Court : Held, that the plaintiff was not bound to 
gave the mortgaged property from claims under 
a paramount title, hia liability being confined, 
uuder the terms wf mortgage, to the payment 

of assessmeat for the property mortgaged which 
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he had duly discharged, and that the case did not 
fall under s. 16 of Reg. V of 1827. The 
mortgage consideration for the debt having failed, 
the debt was recoverable within throe yeata — 
the registered mortgage-deed containing no 
personal nudertaking by the defendant (mort- 
gagor) to pay the loon. Sawaba Kuandapa e. 
Abaji Jotirav. 

[1. L. K. 11 Bom. 475 

(4) POWER OP SALE. 

S,--Ejt!ereige of pofrer of gale — Notice of gale — 
Trangfer of Property Aet^ s. 6d (\)—- Invalid eon- 
tlition ag to notice of gale.^ In a deed of mort- 
gage of property, situate within the town of 
Madras, it was provided that a power of salo 
might be exorcised after fifteen days* notice. 
Tho property was sold : livid that (s. 69 of the 
Transfer of Property Act 1882, requiring three 
months’ notice before snob a power of sale shall 
be exercised), tho condition os to notice was in* 
valid, but that tho sale was nevertheless valid. 
Madras Deposit and Benefit Society v, 
Pasbanha. 

[I. L. R. 11 Mad. 201 

9. — Trarufen of Property Aety n. 67 (/r)— Ifgufme- 
tuat y mortgagh—Jfrmedy of mortgagee.'] A usfruo- 
tuary mortgagee is not ontitled, in tho alMPenoe of a 
contract to that effect, to sue for sale of the mort- 
gaged property : Semble ; Tho construction placed 
on 8. 67 {a) of tho Transfer of Property Act 1882 
in Venkatagami v. Sabramanaya (I. L. R. 11 
Mad. 88) tliat a usufructuary mortgagee can sue 
either for foreclosure or for sale but not for one 
or other in the alternativo is wrong. OiiATUU v. 

[1. L.R. 12 Mad. lOd 

(6) SALE OF MORTGAGED PROPERTY. 

(a) RlUliTS OF MoBTOAQKBB, 

10. — Covenant tluit mortgagee he entUled to 
enter— Entry, Right of— Mortgage-deed in Engligh 
form,] B execute a mortgage-deed in the English 
form in favour of the L Bank, containing 
amongst other covenants one providing that, upon 
default, the mortgagee would be entitled to enter 
into possession of the mortgaged properties, if 
died leaving a widow, a daughter, and a sister 8^ 
his heirs. According to Mahomedan law 8 was 
entitled to a six -annas share of the mortgaged 
properties. On the 9th of May 1872, after the 
mortgage money bectone due, the L Bank brought 
a suit, and on the 13th of July 1872, obtained 
a decree by consont The existence or right of 
N to a share in the properties was not known to the 
Bank, and she was not made a party to that suit* 
The Bank, in execution of their decree, caused 
the mortgaged properties to be sold, and them* 
selves purchased some of them. The sale-prooeods 
did not satisfy tho entire claim. On the 1st of 
Dooember 1875, 8 sold her share of siE-annas in 
the properties to R. In a suit by H against tAd 
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(5) SALE OP MOBTOAGBD PROPBUTY- 

oontlnued, 

(4) BiaHTS OF lAouTiQXQ^m---con,tinued. 
purobaser of two of tbe mortgaged properties at 
tbe aforsaid sale it was held that the share of S 
iu the estate of B did not pass to the purchasers, 
though the Bank purported to have brought 
the whole sixteen annas in the properties to 
sale. R then brought this suit for the recovery 
of possession of the six-annas share of the pro- 
perties purchased at the sale by the Bank them- 
selves, and whioh was now in their possession : 
HeM, that, under the covenant in the mortgage- 
deed above referred to, the Bank were entitled to 
remain in possession as mortgagees until the pro- 
portion of the debt, which might legitimately be 
im()Osed upon the six-aunos share of the properties 
ill their hands, was paid. Lutohmiput Singh 
Bauadub V, Land Mortgaob Bank of India. 

ri.L. R. 14 Qalo. 464 

IX.-^Right to talo of poHion of mortgaged pro- 
perty — Death of eole nwrtgagie leaving seve'ral heirs 
— Sale of mortgagee^ righ t by one of such heirs— 
Sant by purchaser for sale of mortgaged property 
— Act IV r/ 1882, s. 67. J Upon the death of a sole 
mortgagee of zemindari property, his estate was 
divided among his heirs, one of whom, a hoii, was 
entitled to fourteen out of thirty- two shares. The 
son executed a sale-deed whereby he convoywl the 
mortgagee's rights under the mortgage to another 
person. In a suit for sale brought against the 
mortgagor by the representative of the purchaser 
it was found that the plaintiff acquired, under the 
deed of sale, only the rights iu the mortgage of 
the son of the mortgagee, though the deed pur- 
ported to be an assignment of the whole mprtgage: 
\leld by the Full Bench that the plaintiff was not 
entitled, in respect of his own share, to maintain 
the suit for sale against the whole property, the 
other parties interested not haying been joined ; 
that, moreover, he was not entitled to succeed, even 
in an amended action, in claiming the sale of a jior- 
tion of tho property in respect of his own share, 
and that the suit was, therefore, not maintain- 
able. Bishan Dial v. Manni Itam^ I. L. U. I All. 
297 ; Dhora Itoyy. Abilack Roy, lO W. U. 476; and 
Bedar Bakht Muhammad Alt v. Khurrnm Bukht 
Yahya All Khan^ 19 W. It. 315, referred to. 
Fabsotah Saran V . Mulu. 

[I. L. R. 9 All. 68 

12 .— aTtd second mortgages — Sale of mort- 
gaged property in ejoecution o/momnj decree ohtain- 
ed by first mortgagee— Effect on second i^ortgagee's 
rights — Purchase by one of several joint mortgagees 
of mortgaged property— ‘Ejotinguis Ament of mort- 

? age debt — Suit for sale of mortgaged propserty.'] 
n January 1866, B obtained a simple money- 
decree only iu a suit for enforcement of lien 
created by a bond executed by the wife of and, 
^t a sale in execution of snob decree, a lO-biswas 
ehare hypothecated in the bond WRS sold and pur- 
chased by ^lu I^ovemhor 1872. On the 8rdMaj 
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(6) SALE OF MORTGAGED PROPERTT— 

(«) Rights of Moktgagbes— 

1872, two bonds were executed in favour of li and 
7/ jointly, the first by Z and X jointly, hypothe- 
cating 6 j out of the above-mentioned 10 biswas, 
and the fcecond by S, iu which the obligor promised 
to pay the obligees the amount of the bond given 
by J^und 7iu tbe event of such amount not being 
paid by them, and moitgageii certain property as 
security for such payment by him. In December 
187*2, gave another bond to 7/, hypothecating the 
same 10 biswus, and in execution of a decree 
obtained by B upon this bond, the 10 biswas were 
sold and purchas^ by 7? himself in 1877, and iu 
1883 were sold by him to D. Subseqently, B and 
7/brought a suit against Xnnd /, the joiiitobligors 
under the bond of tho ,‘inl May 187*2, the heirs of 
their surety S, a purchaser from those heirs of the 
property mortgaged in tbe security-bond, and 7>, 
in which they claimed to recover the money due 
on the bond by sale of the property moftgaged 
therein, and also by tbe sale of the property mort- 
gagwl in 8*s security bond : Ifddy that inasmuch 
as JVs decree of January 1866, was a simple 
money decree only, iCs purchase thereunder in 
November 1872, could not be regarded as operat- 
ing in defeasance of the joint bond of the 3rd 
May 1872, executed by Xnnd J, and that the sale 
of November 1872 therefore left the rights of the 
parties wholly unaffected giwad that instrument, 
Jfeld also that the effect of 7A purchase of the 
10 biswas in 1877 upon the joint bond of tbe 3rd 
May 1872, was as effectually to extiuguish the 
joint incumbrance tliereon as if H had l^n asso- 
ciated with him in buying it ; that consequently 
when B sold the 10 biswas to D in 188a, tliey 
were free of all inoumbrauce under the joiut 
bond, and that he passed to her a clean title whioh 
sho could assert os a complete answer to the 
present suit iu regard to the 64 biswas. Bhup 
V , Zainulabdin. 

[I.LR.9A11. 205 

13 . — a oil Procedure Code, ss. 554, 366 and 
366 — Insolrency — Receiver selling a mortgage 
property of insolvent — Purchaser at such sale ] 
By an order dated the 8bh July 1879, A was 
declared an insolvent under s. .351 of the Civil 
Procedure Code (XIV of 1882), and his property 
vested in the Boceiver, who was oi'dered'to con- 
vert it into money. Njue fields, which were 
part of A’# property, had been mortgaged to 
tbe plaintiff, who was duly cited to appear 
and prove his debt. The plaintiff, however, 
failed to appear, and he was consequently omit- 
ted from the schedule of A's creditors. The Re- 
ceiver sold one of the fields, which was pur- 
chased by A'j undivided son O, At the sale the 
plaintiff gave notice of his claim aa mortgagee. 
After paying off the dehte of the scheduled credi- 
tors tue Receiver made over to A the residue of 
the purchase-money and the eight unsold fields. 
In 1881 the plaintiff sued A for possession of tbq 
mortgaged property, and on appeal obtained a 
decree. Wldie that suit was peudiug, Q sold ijSk 
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(5) SALE OF MORTGAGED PROPERTY— 

(a) Rights op Mobtoagebs — continued^ 

the defendant tbe field ^bicb he hod purchased. 
In execution of his decree the plaintiff recovered 
possession of the eig^ht fields, but on attempting 
to get possession of the ninth field he was ob- 
structed by the defendant, who was in possession, 
and he oonsequeutly brouirht this suit to recover 
ic. Held that the plaintiff was entitled to recover 
it from the defendant. The only interest the in- 
solvent had in the mortgaged premises was the 
equity of redemption, and this having vested in the 
Receiver under s. H54, ho under section .366 
was directed to convert it into money. there- 
fore, at the sale only purchased the equity of re- 
demption in the one field ; and the defendant, 
who now stood in G's shoes with notice of the 
plaintiffs claim, although be might possibly be 
entitled to redeem the whole nine fields comprised 
in tbe mortgage, was bound to deliver posses- 
sion to the plaintiff (the mortgagee) until that 
was done. The mortgaged property could not be 
sold by the Receiver without the consent of the 
plaintiff (the mortgagee) or paying him off. Sec- 
tion 356 of the Civil Procedure Code (Act XIV of 
1882) no doubt contemplates the payment of 
debts secui ed by mortgage out of the proceeds of 
the conversion of the insolvent’s property in pri- 
ority to the general creditors ; but this must be 
taken in connection with s. 354, and must 
be understood as referring to those cases in 
which the mortgaged promises have been sold 
after coming to an understanding with the mort- 
gagee. Shbiphar Karayan V. Krishnaji 

[I. L. R. 12 Bom. 272 

\^,-^Payment hy mortgagee hy conditional mle 
of prior mortgage — Decree obtained hy inter- 
mediate simple mortgagee for sale — Mortgage 
hy conditional sale foreolosed - Intermediate simple 
mortgagee, not entitled to sell without paying first 
mortgage.'] B made two mortgages, dated re- 
spectively, the 10th October 1871, and 10th 
October 1872, of his zemindori property in fa- 
vour of P. On 27th January 1874, B mortgaged 
117 bighas 7 bis was and 10 dhurs of sir and culti- 
vatory land belonging to his zemindari for Rs. 700 
to the defendant. On 10th September 1877, B 
pigde a conditional sale of his zemindari pro- 
perty to the plaintiff for Rs. 4,600 to pay off the 
two charges created in favour of P. On the 10th 
August 1878, i/ made another mortgage to the 
defendant for Rs. 300 of the same 117 bighas 7 
biswas and 10 dhurs. On the 9th November 1881, 
defendant obtained a decree on his two bonds of 
the 27th January 1874 and 10th August 1878, 
and on his application for execution of the decree 
the property mortgaged to him was advertised 
for sale on tbe 20th November 1883, Meanwhile 
the plaintiff had taken the necessary proceedings 
to foreclose his conditional sale, and. upon the 
29th March 1883, the sale was foreclosed. On 
the 19th November 1883, plaintiff instituted this 
eiiit tirith tiie ol^ect of having it doclared that 
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(a) Rights of MortgageEvS— coatittwed, 
defendant was not entitled to bring to sale the* ' 
property mortgaged to him : Held that by the 
conditional sale, which became absolute upon 
the 19th March 1883. tbe plaintiff acquired alh 
the rights that subsisted under the two mort« 
gages of the 10th October 1871 and 10th Octo- 
ber 1872, and was entitled to p'-ess those seouri- 
ties in his aid as prior incumbrances to that of 
the defendant, for the purpose of stopping him 
from bringing the property to sale in execution 
of his decree before first recouping tho plaintiff 
the amount which the latter found to satisfy and 
disohurgo those iuoumbrauoes : Held further 
that the only right which the defendant had to 
bring the property to sale was upon the strength 
of the decree obtained on the bond of 27th 
January 1874, fur be hod no right under the in- 
strument in his favour of the 1 0th August 1878. 
The defendant should therefore only be permitted 
to bring the property to sale under his decree in 
respect of the mortgage of 27th January 1874, 
when he had satisfied and discharged the two 
mortgage-bonds held by tho plaintiff of the 10th 
October 1871 and 1 0th October 1872. Zalim 
G iR V. Ram Charan Singh, 

[I. L. R. 10 All. 629 

15. — Purchase of mortgaged property hy mart- 
gagee, at judicial sale an leave obtained to hid.] 
Where mortgagees executed their decree on the 
mortgage, and having obtained leave to bid at 
the judicial sale, purchased tho property: Held 
that they could not be held to have purchased as 
trustees for the mortgagors, the leave granted to 
bid, having put an end to the disability of the 
mortgagees to purchase for tbemsolves, putting 
them in the same position as any independent 
purchasers. Mauabir Perbhad SlNGH v. Mac- 
naghten, 

[I. L. R. 10 Oalo. 682 
[L. R. 16 I. A. 107 

— Civil Procedure Code 1882, s. 294 — Dcoree- 
holder y Purchase hy — Satisfaction pro tanto — 
Mortgagee not trustee, for mortgagor in sale pro^ 
reeds — Leave to hid at sale in execution whtni granU 
ed — Permission of the Court to decree-holder to buy 
— Practice.] A mortgagee who has obtained a 
mortgage decree, and after obtaining permission 
to bid at the sale held in execution of such decree 
has become the purchaser, does not stand in a 
fiduciary position towards his mortgagor. Hart v. 
Taia Prasaiina Miihorji, I. L. R. U Calo. 718, dis-' 
tinguished. A mortgagee in such a position, 
therefore, is at liberty to toke out further execu- 
tion for any balance of the amount decreed that 
may be left after deducting the price for whioli 
the mortgaged prot>erty^ was sold, and is not 
bound to credit the judgment-debtor with the 
real value of the property to be ascertained by 
the Court. The permission to a mortgagee 
bid should be very cautiously granted, and 
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(«) SALK OF KOaTGAQBD PIlOPB&TY-tf<»«e<l. 
(«) aioHTs ov UowtQkanm^of^lHded, 

wlMm It it foomA, After prooeediaiT with a tele, 
that no pitrc^iater at an adequate price can be 
lottttdy and Cfen then, onljr after tome enquiry 
ae to whether Uie tale proolamation haa been 
duly piibiUhad. SmtOHATH Doiui r. Jamki Pao- 
«AI>BtlCOM. 

[I. L It 16 Oalo. 132 

C^J Movir-Dsonniee ov Mortqaqrb. 

17 , '^Mofiaa 0 fl /or MeuriTUf paym^ant of rent — 
Deerre by ttttveiiHo Court /or arr**ar§ of rmt-^ 
JDoeree time-barred ^ Effect of decree on. mortgage 
•^Snit far Male of mortgaged property.'] In 1874 
the plaintiff leased certain immoveablo property 
to the defendant, and the latter executed a deed 
by which he covenanted to pay the annual rent 
and fulfll other conditions of the lease, and gave 
aeourity in Bs. 8,000 by mortgage of lauded pro- 
pertv. In 1874 the plaintiff obtained decrees in 
the Bevenue Court for arrears of rent, and the de- 
crees were partially satisffed and then became 
barred by limitation. In 1884 the plaintiff 
brought a suit to recover the balance due by en- 
forcement of the mortgage security against the 
purchasers of the mortgaged property: Held 
that when the plaintiff obtained his decrees for 
rent, the mortgage security did not merge in the 
judgment-debts, nor did he lose his remedy on it ; 
that the two rights were distinct, and the right 
of action on the mortgage security was not lost 
because the execution of the decree for rent was 
time-barred, the only effect of which was that 
the debt was not recoverable in execution, *but 
the debt existed nevertheless so far os to enable 
the amount seonred^ by mortgage to be recovered 
by suit in the Civil Court, so long as snob suit 
was not barred by limitation. Emam Mumtaz- 
ood-deen Mahomed v. Jtajeoomar Domm, 14 B, L. K, 
408, referred to: Jfeid also that the amount 
which tbe plaintiff could recover by enforoement 
of the mortgage soourity was limited to Bs. 3,000. 
Qnovvi Lal p. Banapat Binoh. 

[1. L. R. 9 All. 23 

18,-— PreiumptioH thatperion paying off a mort- 
gage intendi to keep the Mccurity alive,] In 1881 
E granted a lease of his semitidari to .4, for 30 
ears, A undertaking to pay off all debts then 
ue by B, B died in 1882, and his successor sued 
A aud obtained a decree that on payment of 
Bs. 1410,000 A should give up poesessiou of the 
aemtndari. This sum having been paid into 
Court, A lost possession of tbe semindari. On 
Januaiy 6th 1876, A had mortgaged the whole 
semindari, which oonsiated of 22 villages, to U 
to seonre a loan of Bs. 1,00,000 borrowed by A 
to pay off the debts of B which A undertook to 
in 1861. On 27th Jane 1879, A being in- 
debted to if, in the sum of Bs. 1,78,000 paid JIT, 
Bs. 1,00,000 and undertook to pay the balance 
out of the inoome of the estate, AT releasing the 
2^ villages from the mortgage of January 6th, 
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1876. On June 28th 1879, A ezeonted a mortgage 
of the 22 villages to X, to seonre repayment of 
Bs. 1410,000. Of this sum, Bs. 1,00,000 was bor- 
rowed to pay M, and Bs .30,000 was a prior debt 
dne by A to L. Of the Bs. 1.00,000 paid to if, 
Bs. 27,000 was specially applied to discharge so 
much of the charge created by the mortgage of 
January 6th 1876. On January SOth 1876, .4 bor- 
rowed from S Bs. 43,000 and mortgaged to her 
10 of the 22 villages of the semindari. In 1886 
8 suod Z to have her debt declared a first charge 
on the money paid into Court by the semindur. 
The Subordinate Judge held that Z had a prior 
claim on the fund and dismissed tbe salt : 
Held, on appeal, following the principle of tbede- 
oi.Hion in Gokaldas Oopaldat v. Huranmal Prem- 
sokkdaeiL, B. 11 1. A. 126: I. h. R. 10 Calo. 1C86) 
that Z was entitled to a first charge on the 
fund to the extent of Bs. 27,000 which had b^n 
applied to pay off the mortgage of January 6th 
1876. Bupabai V, Aodimulam. 

[I.L.R. 11 Mad. 346 

Cc) PUBCHASEB8. 

19. — ErtingnUhment of prior mortgage — In- 
tention — Effect of payment of prior mortgage by 
Muheegnant incwnihrance*.] The mortgagor’s right, 
title, and interest in certain immoveables in tbe 
Dekhan subject to a first and second mortgage, 
were sold in execution of a decree to a purobaser 
who afterwards paid off the first mortgage: 
//eld, that as he hod a right to extinguish the 
prior charge, or to keep it alive, the question 
was what intention was to be ascribed to him ; 
and that in the absence of evidence to tbe con- 
trary, the presumption was that he intended to 
keep it alive for his own benefit. Where property 
is subject to a snooession of mortgages, and 
the owner of an ulterior interest pays off an 
earlier mortgage, it is a matter of course, accord- 
ing to tbe English praetioe, to have it assigned to 
a trustee for his benefit, as against intermediate 
mortpgees, to whom he is not personally liable. 
But in India a formal transfer for the purpose 
of a mortgage is never made, nor is an intention 
to keep it alive even formally expressed ? It was 
ruled in the English Court of Chancery in Toul- 
min V. Skfre 3 Mer. 210 that the purchaser from 
an owner of an equity of redemption with ac- 
tual^ or oonstruotive notice of another inter- 
mediate incumbrance is precluded in tbe ab- 
senoe of any contemporaneous expression of in- 
tention, from alleging that as aga^t such other 
inoumbranoe, the prior mortgage paid off out 
of the purchase-money is not eztingnished. 
That case was not identical with this, where the 
prior mortgage was not paid off out of the pur- 
chase-money, but was paid off afterwards by the 
purchaser. The above mling, however, is not to 
be ^tended to India, where &e qnestion to aak 
is, in the interests of justice, equity and good 
Qousoioncd there applioable —what was tho in-. 
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(6) BAXM OF M 0RT0A6BD PROP£BTY»^<hi«<4. 
(a) PuaOHA8BR8-^aj|<tlllMi«4. 

lenikm of the party paying off the charge. 
OOKALDAa OOPALDAS V. PtfRANKMAUL PAKII* 
BUJUIDAS. 

ri. L. R. 10 Oalo. 1036 
[U R. 11 1. A. 126 

20. — Suit by Morfyngee pur^^knting part of pro- 
perty — Sale by f-rst mortgagee in exeeution of 
deeree vpon gecond mortgage held by kim—Interegt 
aeguirea by parchager at gueh $ale-^8aie of por- 
tiong of mortgaged pr opt' rty — Mortgagee not com- 
polled to proceed fret againet unsold portions — 
JSnforeement of mortgage against purchaser not 
having obtained wtssession.] At a sale in execu- 
tion of a decree for enforcement of a hypotheca- 
tion-bond, the decree-holder, by permission of 
the executing Oourt, made bids, but the property 
was pnreha^ by another. At that time the 
decree-holder held a pfior registered incumbrance 
which he did not personally announce. In a suit 
brought by him subsequently to enforce this 
incumbrance : Held that it could not be said that 
under the circumstances the plaintiff must be 
taken to have sold, in execution of his decree, 
the interest which he held under the bond now 
in suit ; that he could not be compelled to pro- 
ceed first against those portions of the mortgaged 
property which had not been sold ; and that the 
bond was enforceable against a purchaser of 
part of the mortgaged property who had never 
obtained possession. Banwabi Bas e. Muuam 
MAD Mashiat. 

[I. L. R. 9 AU. 690 


21 . — Sale in exeouiwn of mortgage deoree^Sale 
certificate— Confirmation of sale— Sale for arrears 
of Oorernment revenue — Civil Procedure Code 
{Act XIV of 1882), s. %\^ — Act XI of 1859. m 
13,14,54 — Transfer of Property Act (Act IV of 
1882), s, 73. J I) having obtained a decree on a 
mortgage of a 5|-auna share of an estate paying 
revenue to Government, caused the share to be 
put up for sale in execution of that decree on 
the 17th August 1883 aud purchase*! it herself. 
The sale was not confirmed till the 18th Septem- 
ber 1883. In the meantime a 14-anna share of 
the estate, including the 6 1 -anna share, which 
was separately liable for its own share of Gov* 
emment revenue, was on the 26th September 
1883, sold for arrears of the June hist of Govern- 
ment revenue under s. IS, Act XI of 1859, and 
purchased bv one who sold it again to P, 
who obtained possession on the 6th August 1884 
In a suit by D against P and the judgment 
debtor to obtain possession of the 6|-anna share 
so purchased by her ; Held^ that the mortgage 
debt was not extinguished nor the mortgage 
merged in the decree on the 17th August 1883, 
but having regard to the provisions or s. 316 of 
the Code of Civil Procedure, the mortgagee’s 
xights wore kept alive and remained in ewtence 


MORTG AQ jiMard. 

(5) SALE OF MOETGAQBD PaOPBtt’nf-.cJ^alrf. 

(a) continued, 

anti) the property vested in her by virtue of 
the granting of the sale • certificate, and that 
between the date of the sale. 17th Aueutt 1888, 
and the date of its confirmation. 1 8th Dmmber 
1888, the mortgage lien was fully preserved ; that 
Hs puTohase beiug governed by a 54 ot Aot XI 
of 1859, be acquired the share subject to a\\ eu- 
cumbranoes, including tbe mortgage lien ot Xi ; 
that s. 73 of the Transfer ot Property Act docs 
not in such a case deprive a mortgagee ot his 
lieu over tbe property aud con fine him to prooeod- 
I lug against the surplus sale-proceeds ; that as 
I tbe judgment-debtor had the right, at any time 
between the 17 th August 1883 and the 18th 
December 1883, to redeem the property upon 
payment of principal, interest, and costs to D, 
P, having a^nired the rights of the judgment- 
debtor by virtue of his purchase on the 26tb 
September 1883, was equally entitled to redeem 
between that date and the 18th December 1883, 
bat not having availed himself of that right 
the property became absolutely vested in D, on 
the 18th December 1883, and that oouseqnently 
D was entitled to the relief claimed. Pbbm 
C uAND Pal v. Pubmima Dasi. 

[I. L. R. 16 Oalo. 546 

22.— Sale of equity of redemption — Suit by 
mortgagee for sale of mortgagea property— Pur* 
chaser not a party to suit — Sate of mortgaged 
property in execution of decree obtained by morU 
gay ec— What passed— lliyht of purchaser of equity 
of redemption— Redfunption.'] On tbe 2lBt De- 
cember 1871, three of tne defendants in this suit 
mortgng^ four groves to //. In 1872 the plain- 
tiffs obtained a money-decree against one I), and 
in August 1872, in execution of that decree, sold 
tbe said groves, and at the sale purchased them 
and also two mills which were not in dispute in 
this suit. The decree against D had been found 
to have the Mme effect as if it were had and 
obtained against all the mortgagors. Of this 
sale II had notice ; in fact be opposed it. Snbse- 
qnently II, tbe mortgagee, sued the mortgagors 
on their mortgage, aud obtained a decree on it, 
and under the decree brought the said groves to 
sale in 1877, and purchased them himself. In 
May 1880, II sold the groves to two of the defen- 
dants.^ The plaintiffs who were not parties to 
the suit which resulted in the decree under which 
the groves wore sold in 1877, instituted this suit 
for possession of tbe groves : Held, that notwith- 
standing the sale of 1872, what was sold under 
the decree of 1877 was tbe right, title, and inte- 
rest of the mortgagors, as they existed at the 
date of the mortgage of 2lBt December 1871. 
with which would go the rights aud interest of 
the mortgagee ; and although at a sale under 6 
decree for sale by a mortgagee the right, title, 
and interest of the mortgagor which is sold is 
bis right, title, and interest at the date of the 
aud.au^F Hght, title, and interest he 
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MORTGAGE— 

(fi) SALE OF MORTGAGED PROPERfY-tfOfKrf. 

(a) Puroraskes— 

liiay hftve acquired between the date of mortgage 
and of the dale, atillany puUne incumbranoer or 
puroiiaaer from the mortgagor prior to the date of 
the mortgagee's decree, and who wns not a party 
to the suit in which tiie mortgagee obtaine<i his 
decree, would have the right to ledcem the pro* 
)K«.rty which the mortgagor would have had but 
for the decree. This view is conniRtont with the 
piinoiplea of equity and recogniRod by the Trans- 
fer of ProiMjrty Act Mn>hamm>ad Sami-vd-dhi 
V. Man Sintfh, I. L. R. 9 All. 126, followed. 
Gajaduab V . Mul Chano. 

[I. L. R. 10 All. 520 


%^,'^Morffirtgtd land inhneqnently told hy mart- 
pnyra invrroution of a mone y -dec m-^Pvrr hater 
attueh tale wilhout notice of morigaye -- Mortgagee 
etUtpped from tnhtequently enforeittg hit mottg'age 
at agaimt pure hater — Pravduleut coneealment of 
lien‘s Jtegittration not eqviealent to notice in cate 
of frand^t^iril Procedure (ode {VIII of 1859), 
tt. 2IH.] Where a judgmout-oreditor in execu- 
tion of a moiu*y-d<joree sella property as belonging 
to his judgment-debtor, he is afterwards estopped 
from oiiforoiiig, as against the purchaser, a pre- 
vious mortgage of the property which has been 
created in his own favour, but of which he has 
given no notice at the time of the sale, and in 
ignorance of which the ))urchnser lias bid for the 
property and paid the full price. This principle 
applies even though the mortgage-dee<i has been 
registered. In 1867, and (t morigagetl certain 
lands to (3 H by a registered deed of that date, lii 
1870, (3 /f obtained a money •decree against It and 
<r, and in execution put up the mortgaged land 
for sale. The plaintiff purchased it without notice 
of the mortgage; and in February, 1872, obtained 
possession Uirough the Court. In tlie meantime, 
(3 H brought another suit upon his mortgage 
Against his mortgagors, lie obtuimnl a decree, 
and in April 1872 ejected the plaintiff and ob- 
toined possession, lu 18vS.3 the plaintiff filed the 
present suit against /f, (3 and (3 It to recover 
the lands: Held that the plaintiff was entitled 
to recover. (3 Jt^ (the mortgagee.) when bring- 
iug the land to sale in execution of lits decree was 
bound by s. 213 of the Civil Procedure Code (VIII 
of 1869) to disclose the limited interest of his judg- 
ment-debtors in it By couoeatiiig his lieu he hal 
iiiduceil the plaintiff to pay full value for the pro- 
perty, and he could not, therefore, retain his lien. 
Jty his oiirission he was estopped from disputing 
the plaintiff's title. The rule, that registration 
of a mortgage amounts to notice to all subsequent 
purohasers of the same property, does not apply 
to a case where there has been a fraudulent con* 
eealment by a judgment -creditor of the extent of 
Ills judgment • debtor’s interest in the property 
brought by the judgment-creditor to sale. Ao AB* 
OUAAJI Quiiavchard r. Eakhma Hanmakt. 

(I la & 12 Bom. 078 


MORTGAQ B— eonf 

(5) SALE OP MORTGAGED PROPERTY-cenf<f. 
(a) purchasers — continued* 

2^,^8uhtequent sale hy mortgagor of a part of 
the property mortgaged — Suit on the mortgage-^ 
Satitf action of the decree in tuck euit partly oy a 
second mortgage-^ Suit on second moHgage and de- 
erhe for sale — Title of the purchaser at sale in exe- 
cution of such decree as against the private prior 
purchaser of the part— Merger On the 4th 
October 1864, JV mortgaged, without possession, 
a bouse to if. On the 25th June 1868, N sold 
the eastern half of that house to the defendant, 
who forthwith entered into possession. K sued 
N ut>ou the mortgage, and obtained a decree 
on the 28th November 1868. N made certain 
payments to K under the decree until 1875. On 
the 27th July 1875, iV passed to AT an instalment 
bond for the balance due on the decree, together 
with Its. 25 on account of savai profits, and os 
security executed a new mortgage of the honse. 
Satisfaction of the decree was entered up and 
certified, and the new mortgage-bond registered. 
In 1882 K sued N upon this mortgage-bond, and 
obtained a decree directing the debt to be realised 
by the sale of the mortgag^ house, and on the 20ih 
July 1883, the plaintiff purchased the house at 
the execution -sale. In 1885 the plaintiff sued to 
recover the eastern half of the house which was in 
the iKiftsessioD of the defendant. The lower Courts 
rejected the plaintiff's claim. On appeal by the 
plaintiff to the High Court, heUl^ confirming the 
decree of the lower Courts, that the pliaintiff, hy 
his purchase in July 188H. did not acquire a 
title paramount to that of the defendant. All 
rights under the mortgage of 1864 had merged 
iu the decree obtained in November 1868, but 
satisfaction of that decree had lieen entered up 
and certified wdicn the second mortgage of 1882 
w'os passed. The mere circumstance that the 
debt secured by the second mortgage was the 
balance of the old debt, was not suffloient to 
justify the iuforeucc that it was intended to keep 
the decree alive. There were, therefore, no rights 
nuder the old mortgage wdiich the plaintiff could 
assert os against the defendant in possession. 
RAUKBISIINA SaDASUIV V, CUOTHMAL. 

[I. L. R. 13 Bom. 348 

25 — Ilight of purchasers of mortgaged property 
— Equities of mortgagor,'] lu a suit for pussessioti 
by the ccitificaM purchaser of one-third of 
certain mouzahs which had been sold iu exe- 
cution of a decree obtained by the mortgagee 
against the defendant os mortgagor, it appearec) 
that the defendant bad iu a previous execution 
sale, at the instance of a second mortgagee of 
the same property, bought the same subject to 
his ow’n first mortgage. The High Court held 
that the plaintiff should be treated not as a pur- 
chaser but AS A 'mortgagee in respect of bis pur- 
chase-money. They then directed that oolyeo 
much of the original mortgage debt as should 
be apportioned against the share bought by the 
plaintiff abould be roAlaed lu hia f atout ; HeU 
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MORTd'AOfi — continued* 

(6) SALE OF MORTGAGED PROPERTT-^(»/ir7i?. 

(a) Purchasers - concluded, 

tbafc this raling* aod direotion were founded on n 
misapprehensiou ; that the purchaser had a ri^ht 
to possession of the property which ho had 
bought ; and that the defendant had no equity to 
prevent it Lurp Ali Khan v, Futtkh Baua- 
BOOR. 

[L. R. 10 I. A. 129 
[1. L. R. 17 Calo. 23 

(6) MARSHALLING. 

20. — Apportionment of morfgatje-deht ] By a 
mortgage-deed, dated the 24th January 1878, N 
and F, two of three brothers constitutiiigan un- 
divided family, jointly mortgaged to the plaintiff 
B a part of the family property. On the 28th 
July 1878, S alone further mortgage^l to the 
plaintiff for a fresh advance a (Ktrtion of the 
property already mortgaged. Subsequently the 
three brothers effected a partition among them- 
selves of all the undivided pro|)crty, and the pro- 
perty jointly mortgaged by S and F fell, along 
with other property, to the share of F and the 
third brother X In 1881 the plaintiff // sued ^ 
on the second of the alwve mortgages, r/z., that 
of the 28th July 1878. lie obtained a decree, 
and at a sale held in execution of that decree 
bimsolf purchased the property comprised in that 
mortgage, lu the meantime, oii the 27th Janu- 
ary 1882. and ou tholith December IHH.'l, r and X 
respectively mortgaged, wilti possesBioii to the 
defendant Jlf, portions of the land comprised 
in the first mortgage of the 2‘lth January 1.M78. 
In 188'8 the plaintiff file*! the present suit upon 
his first mortgage of 24th January 1878, elaiin- 
iug to recover Us. 31(j-14-0 from «V and f per- . 
Bonally. lie also prayed that the defendant 
J/, who had been in jKisRessioii of the property 
in dispute, should bo prevented from obstriu-t- i 
ing him in selling the property. S and F did | 
not appear. The third defeinlaiit J/ ahme ; 
appeareil and contended (inter alia) that the ; 
plaintiff, having purchased part of the lands < 
comprised in the mortgage now sued upon in ( 
execution of the decree obtained by him upon ■ 
his second mortgage, could not now seek to bur- | 
den the remaiuing lauds included iu the mort- 
gage with the whole of the mortgage-debt, but ' 
Uiat a proportionate part of that debt must bo j 
satisded : Beld that the plaintiff could not re- | 
cover the first mortgage-debt from the remain- 1 
lug lands without de<1ucfing a proportionate ; 
part of that debt. A mortgagee will not be < 
allowed without special reason deliberately to 
execute bis decree exclusively against one of the 
owners of the equity of redemption for the j 
whole debt. Bam Dhun Dknr r. Moheeh Chun.’ { 
dcr Choftdhry^ I. L. R. 9 Calc. 408, approved. 
MORO aAaHU.VATH c, Balaji Trimbak. 

[I. L. R. 13 Bom. 46 


(0) MARSUALLlNG-^mflMKerf. 

27.— of Proprrtg Jef, Sl-r-ifufs 
ling tVeditors of co^pareenary ami ^trparatc ere* 
ditore,] Suit by the adopUxl ^on oftheobUgeo 
(dweaseil) of a hypothecation lK)nd to recover 
principal and interest due on the bond agai ns t 
the land comprised iu the hyjKithwmtiou. Do* 
foudaut No. 1, the obligor of the bond, had exo- 
oute<l it as manager of a joint Hindu family 
of which defendaut No. 2 wan a member, and for 
the rightful purposes of the family. The family 
Bubseiiuootly bticaine dividoil, and the hypo- 
thecated property was divided betwoou defend- 
ants Nos. 1 and 2. Defendant No. 1 afterwards 
hypothticatetl part of hi.s sharo for a private debt 
to defendant No. 8, who having eiitxl on his 
hyiKitbeoiition and brought the land to sale in 
c.xocutimi became the ptmibaser. The District 
AltiiiHif passed a decree for the p uintiff, against 
w’bich defendants Nos 2 and .8 preferred separate 
appeals, The District Judge on appeal paasoit 
a decree directing that the plaintiff should first 
proceol against all the pr<»|Hirty which was not 
siihjcKit to the hy)K>theotitjon to defendant No. 3^ 
including the share of defendaut No. 2. Defend- 
ant No. 2 preferrcl a second np)>eal : //rid, that 
ns tin* plaintiff and ilefcndant No. 8 were not 
creditois of the same )mrHOii having demands 
against the property of that person, uo case for 
marshalling arose, and canM(K]uont)y that tUo 
direction of the Dintrii^t Judge was wrong. Go* 
l»ALA f\ 8AMINAT11AVYAN, 

fl. L. R. 12 Mad. 265 

23 -^'/h/n^/rr o/' Croprettf Art (/F of 1882), 
M 7fi ~^/*rtor(fg of mortgogrn ^ t/roMM nrgligrm'r — 
Btgiitf ration.] A mortgagee at the request of 
the mortgagors rcturm‘d to them their certificate 
of title to the mortgage^l preinisi's to miable them 
to raiMt money to py *df his mortgago. This 
mortgage was duly registertri The mortgagors, 
who remained in iXHsession of the mortgage pre- 
raiK 0 .s throughout, having shown Ibo oertificaio 
ton third person whom they iu formed of the 
existence of the first mortgage and borrowed 
Rs 4(K) from him, subsequontly informed him 
that the first mortgago was paid off, delivered 
the certificate to him and executed to him a mort- 
gage of the same premises to secure the sum of 
Its. 4b0, ami a further sum of Us. 800 : Held, 
that though t!ic second mortgagee had been 
wanting in caution, yet since ho hwl been thrown 
off his guard by the conduct of the first mort- 
gagee, in returning to the mortgagors their oer- 
tificate of title, the second mortgagrm was enti- 
tled to priority in respect of his security over the 
first mortgagee. Damobara r. HoiiasUKBAEA « 

il L. R. 12 Mad. 429 

29, — /ranikfer of /*ropertg Art (1 F^ 1882), #« 78 

/•rioritu of mortgagn-’-t/roei negligence ""Begis* 

tration.'] * On the 2Uih of February 1888, defand- 
ant No. 1 executed a mortgage in favor of tibe 
pl^ntiff compariy. DefendanU Noe. 2 ggd. 8 
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(<f) UAUBUAhLim-^ifeiUfluded, 

hound thonuioWea no raretioii for the due paytiiont 
of the Dior^ftKO emonutt on default by the mort- 
gagor. This mortgage had not been regiaterod 
at the date of the eseonikm of the mortgagee 
next referred to. On the 27th of April 1888, 
the eeoretarjT of the plalntiif-oompany handed 
orer to defendant No. 1 moat of the title-deeds 
which had been deliverer! to the plaintiff-com- 
pany on ^6 execution of the mortgage, and de- 
fendanta Noe. 1 and B undertook that they wonld 
raise a lonn thereon and diHoiiarge the debt due U» 
the plaintiff-company, or return the title-deeds if 
they failed in raising the loan. On the 20th April 
1888, defendant No. 1 deiKMited the title-deeds 
with defendant No. 4 and executed a mortgage to 
her for Us. 4,000 ; and on the 7th May 1888, ho 
exeonted an ifistriimont creating a further charge 
in her favor for Us. 1.(K)0. These two sums were 
applied by defendant No. 1 to his own use, and 
not in discharge of the prior mortgage. The 
mortgages to defendant No 4 describe the asort* 
gaged premises as being then free from inonm 
braneas : that the plaintiff-company bad 

been guilty of gross nogll fence in letting the 
title-deeds out of their posseesion and that the 
mortgages of defendant No. 4 hod aoconlingly 
priority over the mortgage to the plaintiff-oom- 
pany. MAOuaa Hindu Union Bank e. Vnnka- 

TRANOIAU. 

[t.U R. 12 Had. 424 


(7) REDEHPTidN. 

(a) Rioht of UkdkMPtion. 

30 .— rrith nrovho thnt mea»e of non* 
rodmtjrtiOK m a pro$orihe4 tiiiw it s/nm/d hvromo 
a mlf-^ltazinoma by mortgagor declaring tale to 
mortga^ee-^ TruH*/tr tf poMtessUm to mortgagor 
— iUttnrtioa of rguUg ^ rrdrmptioa — A’wAw- 
auoHt talo hg mortgagor of eguitg if rrdrmpt umA 
In 1848 Ji and Jt mortgaged a pieoe of land to V. 
It was to be redeemed in eight years, or else to 
become the absolute nroperty of the mortgagee. 
It was not rotlecmed ; and in 1859| // in whose 
name the land was entered in the Government 
records, executed a raiinama in favour of T, and 
V pass^ a hnhmlogat aoceptiug the land. B 
and H then became P# tenants, and were, as 
anob, •voeessfttUy sued by him for rent in 1869. 
In tS72 V sold the land to If, who again sold 
it to the defendant The plaintiff, as purchaser 
from the original mortgagors (J9 and H) of their 
•ltef«d ao^Bitv of redemption, filed ^e present 
anil* to redeem the property: Jieldf that as the 
ra^aosNt given by V oontaised no reservation, 
and as it was accompanied by a transfer of posses- 
don, it had the effeotof a conveyanee of all the 
mortgagor's rights to the mortgagee. It operated 
to eitfngnith the equity of redemplion, notwith- 
ataadittf any mleconoe^on or igncfance on I*"# 
part of hie fights as mortgmror. Under the 
indina Oontraet Aet (IX of 1872, • 21). error 
of lawduesnol vitlats aoiNilraot: much less wtU 


MORTGAOE— 

(7) BBDBMPTION-ciwffnwif. 

(a) Rioht of Bbdbmftion— 

it annul a conveyance after the lapse of many 
years, unless there has been some fraud or mis* 
representation and an absence or negligence. 
Vishnu Sarhabam Phatak r. Kashinath 
Bafu Shankab. 

[1. L. R. 11 Bom. 174 

^X.^Mortgagr hg conditioTuil talo — Bengal 
Regulation X VII of 1806, m. 7, 8.] In the part of 
India where Bengar Regulation XVII of 1806 
is in force, the right to redeem a mortgage by 
conditional sale depends entirely upon it, what* 
ever may be the true ooustruotion of the terms 
of the condition in regard to payment of interest. 
Within a year after notification of a petition for 
foreclosnre a mortgagor deposited the principal 
debt, and interest for the last year of the mort- 
gage term, which had expired. Interest for 
prior years of the term had not been paid ; but 
this, according to the mortgngor's oontentioD, 
was, by the terms of the condition, treated as a 
separate debt : I/rld that as the mortgagor bad 
not de}> 08 ited the interest due on the sum lent, 
required, according to s. 7 of the Regulation, 
where, as here, the mortgagee had not obtained 
possession, and ns the year of grace had expired, 
the conditional sale had become conclusive under 
8. 8, involving the dismissal of the mortgagor's 
suit for retlemption. Mansub Ali Khan r. 
SURJU PliABAD. 

[I. L. R. 9 All. 20 
[L. R. 13 1. A. 113 

1 .— drerrr — Order ahsolotc •— 
itioH of moriguge hrforc ordrr absolute — 
Transfer of 'Property Art (IV of 1882), #. 87.] 
In a foreclosure action, the mortgagor can redeem 
at any time until the order absolute is made 
under s. 87 of the Transfer or Property Act, 
1882. PoRBsii Nath Mojumdab r. Uamjodu 
Mojumdar. 

[1. L. R. 16 Oalo. 246 

SS.^Unregistrrrd agreemrnr by mortgagor to 
Mrll to mortgager -^Sub*fqHeHt asMignment of equity 
if redemption to third pi^rton for ratue, but wit% 
notier if agreement,] In a suit for r^emption 
filed by an assignee for value of the equity of 
redemption against a mortgagee in poesesaion, 
it was foond that the mortgagor had a^eed with 
the defendant to sell the mortgaged premises to 
him, that part of the pnrohase-money hod been 
acknowledged as paid, and that the balaaoe had 
been tendered in pursuance of the agreement. 
It was farther found that the plaintiff Sad taken 
his asaignment with noUoe of the above agree- 
meut and tender : Held, that the plaintiff having 
purchased the equity of redemption with notice 
as above waa not entitled to meem. Bor mr, 
Tho plaintiff having knowledge of the agreement 
was put npon enquiry to ascertain whether the 
tender had been made and whether there was any 
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MORTG AQ'E— continued, 

(7) UBDEMPriON~^r»»«»fWJ/;. 

(a) Bight of UmDEUPTios^^jteludfid, 

objeotton to hi«i parohase on that grroond. Adah* 
XALAM V« TbEKTHAH. 

‘ [1. L. R. 12 Mad. 505 

34. — Suit for redemption^ CoHditional decree 
•^Failure of mortgagor to my in aeeordanee xelth 
decree-^ Suheeqxient euit for redemption'-^ Act IV 
of 1882 {'IVanefer of Property Art), ». 93. J In a 
anit for redemption of a uaufruotuary mortjfage, 
a decree for redemption was passed oonditional 
upon the plaintiff paying the defendants, within 
a time speoiffed, a snm which was found still dne 
to the latter, and the decree provided that if 
each snm were not pai<l within the time specified, 
the suit shonld stand dismissed. The plaintiff 
failed to pay, and the suit accordinjrly stood 
dismissed Subsequently ho a^ain suetl for re- 
demption, allegfinjr that the mort^aj^e-debt h.id 
now been satisfi^ from the usufruct : Ueld^ 
haying regard to the distinction between simple 
and usufmotuary mortgages, that the decree in 
the fonner suit only decided that, in order 
to redeem and get possession of the pro|)OPty, 
the mortgagor must pay the sum then found to 
be due by him to the mortgagee, and did not 
operate as m Judieota so ns to bar a second suit 
for redemption, when, after further enjoyment 
of the profits by the mortgagee, the mortgagor 
could say that the debt ha<i now become satisfie<l 
from the asufruct. Having regard to s. 93 of 
Transfer of Property Act (IV of 1882), in a 
suit brought by a usufructuary mortgagor for 
poBsessiou on the ground that the mortgage-debt 
has oeou satinfied from the usufruct, and in 
whioli the plaintiff is ortiored to pay sometbiug 
because the debt has not been satisfioti ns allege 1, 
the decree passed against such a mortgagor for 
non-payment has not the effect of foreclnsing 
him for all time from redeeming the property. 
The decision in Golam HohHein v. Alta Iluhhte 
lieehee, 2 N. W. 62, treated as not binding since 
the passing of the Transfer of Property Act. 
Chaita y. Pu/vn ^fokh, 2 Agra 256, and Anrudh 
Singh V. Shea Pramd.l, L.U. 4 All 481, referred 
to. MUHAif MAD Sami UDD iN Khan r. Mankit Lal. 

[1. L. R. 11 AU- 386 

(&) Bbdbmptiom or Portion of Propbbty. 

35*<‘'i/tn/fa Laio — Widow's estate — Mori gage by 
tteo eO'Widows — Sale of equity of redemption in 
exeeution of decree against one widotc-^Snil to tr- 
deem by other midino — Decree for redemption of 
moiety on payment of moiety of mortgage ammnt.'\ 
A mortgage of ancestral estate having been made 
by A and 8, two Hind a oo- widows, &e eqnity of 
redemption of the said estate was sohl in execu- 
tion of a decree for money against D only and 
pnrebased by the mortgagee : Held, that A was 
envied to redeem only a moiety of the estate 
during tlie lifetime of B. ABiYAPirrai r. Ala. 
MELD. 

[L L. a 11 Mad. 304 


MOBTGAGE-HTrmf/mr/yf. 

(7) mBrnmoS^ontiirned, 

(b) llEDEMPTlON or PORTION OF PaOPMRTF^ 
concluded, 

06 .--- Division of mortgage ^mtrity^AcgnhfUem 
by mxtrtgagee of mom^rship of mortgaged jsro- 
jfertyA *^he rule of law against breaking nn 
the integrity of a mortgage-security is a rule 
aiming at tlie protection eff the mortgagee, and ia 
not aiqdieable to oases where the mortgagee him- 
self has aoquireii the ownership of a portloa of 
the mortgaged property. Kudhai r. Saxo 
Daval. 

[1. L. E. 10 Ail. 570 


(<‘) UbDEMPTION otherwise THAH oh aXPlRY 
OF Tkum. 

W7, -^ltedfmpiioii before expiry o^ trrm--Afortga» 
gor entitled to redeem before rxpi ration of term 
unless mortgagee ran shorn that the trrm hinds 
mortgagor'-^l^sufrnettMry mortffage,} No snob 
general rule of law exists in Imlla ae wonkl pre*- 
dado a mortgagor from reiieeming a mortgage 
Isiforc the expiry of the term for which the mort- 
gage was intende<1 tt> be made, unless the mort- 
gagee succeeds in showing that by reason of the 
terms of tlie mortgage itself, the imirtgagor is 
prec:lude<l from paying off the debt due by him 
to the mortgagee. Where parties agree that poa* 
sessiuu of any property shall he transferred to a 
mortgagee by way of security and repayment ol 
tbe loan for a certain term, it may ho inferwyl 
that they intetide<i that redemption shonld bo 
postponed until the ond of the term, though 
the croation of a term is by no mean* coududyo 
oo tbe iH>int. Tlie term Axe<l for payment of a 
debt should be presarntnl to be a protection only 
fur the debtor tilt a contrary, intention is diown* 
Buagwat 1>a8 r. PausiiadHing. 

[X. L. R. 10 AH. 603 


{d) Mode of nsDEMmoN and LiABiLmr td 

FOHECLOhURB. 

QB.^Mortgage by conditional salc-^Bengal Begum 
latioH X 1 7/ of 1 806, ss, 7, 8, — Jiedemption,'J la the 
part of India where Bengal Itogulatiou XVII ol 
1806 is in force, tbe right to redeem a mortgage by 
conditional 8alodei>ends entirely upon it, whatever 
may be tbe true construction of the terms of tbe 
condition in regard to payment of interest 
Within a year after notification of a petition for 
foredosnro a mortgagor deposited tlie principal 
debt, and interest for the last year of the nui^- 
gage term, which bad expired. Interest for 
prior years of the term had not been paid ; bnt 
this, according to tbe mortgagor's contention, waa 
by the terms of tbe condition, treated as a aa^ 
parate debt : //eld that as the mortgagor had nol 
deposited tbe interest dne on tbe snm lent, reonit- 
ud, acoordiog to s. 7 of the Begnlation, where, 
as here, tbe mortgagee bad not obtained pomei i 
sion, and as tbe year of grmee had expifed, Hid 
conditional sale had become oondasiTe nnder a. i| 
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MORTG AG K—co)it inmd» 

(7) REDEMPTION— 

{d) Mode of Redemption and Liadilitt to 
Foeecloeuhb — continued, 

involFinsf tbe dlsmimal of the raort^ra^or’s suit 
for redemption. Manhcr Am Kuan r, Sarjct 
Prasad. 

[I. L. R. 0 All. 20 

fL. R. 13 I. A. 113 

•tuary morfffttye—CorenftiU hy the 
wort y ay or to pay the mortyayee arrears of rent 
due at the time of redemption — Payment hy wort- 
payee of arrears of revenue --Jtiyht of mortgagee 
to reimhureement before redempt\on.'\ On the 
27th Au}(nHt 1HK3. M nnd ll jointly executed two 
tiHufruutuary mort^ftpr^H for the RUins of Un .*1,000 
and n,0<K> re»i>octively in favour of the defend- 
aitti. On the 2Uh March IHSO, the mort^aifors 
oxecutod another usufructuary inort^ajjro in favour 
of the plaititiffn for Us. 15,000, entitlinf^ them to 
posMewiioa of th*j property mortgaged. The second 
mortgagee instituted a suit to redeem the prior 
mortgages by depositing in Court the principal 
aum of Rs. 8,0(K). The defendants urged that a 
sum of Ui. 4,000 was due to them besides the 
principal amount, without payment of which the 
property in suit could not be redeemed. The 
Court found that a sum of Us. 4 OS* 15*9 only, com* 
posed of certain arrears of rout, and an item of 
arrears of Governmont revenue paid by the de- 
fendants, was due to them, and decreed redemp- 
tion of tho property on condition of payment of 
the aforesaid sum. Both tho parties appealed : Held 
that the items of arrears of rent wore recoverable 
under the covenant contained in that behalf in 
the morti^age'deeds ; as to tho item for arrears 
of Government revenue, it was clear that unless 
this revenue was duly paid the whole estate 
might have been sold to realize it, thereby put- 
ting an end to all tho rights of the mortgagors 
and mortgagees ; and therefore upm tho general 
principles of law upon which the doctrine of sal- 
rago and subrogation proceeds, persons in the 
position of mortgagees in possessiun are entitled 
to claim that sum Ixifore the property which they 
saved from sale for arrears of revenue could be re- 
deomeil. Section 72 of tbe Transfer of Property Act 
only reproduces the rules of law wliioh Courts of 
justice in India have uniformly adopted. OiRD- 
HAR Lal r. Buola Nath. 

ri. li. R 10 All. 011 

^,^ltedemption ehtimed utuier term* of mort- 
gage — Jnonfieient tendrrof mortgage moneys Iran*- 
fm of Prt^ 'perty Aet{ir 'of and Si.] 

According to Uie judgment of the Appellate Court 
below, a mortgagor, having liberty by the terms 
of his mortgage to redeem at the end of its second 
year, on payment of the whole of the prinotpal 
and intereat, was not entitled to a decree for re- 
demption, in a soit brought after the cloae of tbe 
aeoond year, ou showing only that in f he first half 
of the aeoond year the principal money had been de- 
posited iu Courti and tkat for the interest, for both 


MORTGAGE— 

(7) nZm^VTlO^^coneluded. 

(d) Mode of Redemption and Liability to 
Forkclosurk— (7 included, 

years, decrees had been obtained by the mortgagee 
against him, before his suit was instituted. The 
aoove not showing payment or tender of tlie 
interest, of which payment was Beonre<l by tho 
mortgage, an appeal was dismissed^ HeWancHAL 
Singh o. Jawauiu Singh. 

[I. L. H. 16 Calo. 307 

Al. -^Decree for redemption without proriso for 
foreelomre or paymrni within a Jiseed iime-Uffeet of 
not eaeeeutiny deeree for redemption — Limitation.] 
A decree for redemption which does not provide 
for payment of the mortgage-debt within a fixed 
time, or for foreclosure in case of default, operated 
of itself as a foreclosure decree, if not executed 
within three years. On 12th November 188B, A ob- 
tained a decree for reclemption on payment of a 
certain sum of money to B (the mortgagee). The 
decree contained no direction as to foreclosure, or 
as to the time within which the payment was to be 
made. On 26th November 1884, B, the mortgagee, 
snod to recover the mortgage-debt by sale of the 
property mortgaged. On 8th April 1885, A paid 
into (^nrt the sum directed to bo paid by the 
redemption decree. B refused to accept the 
payment, and insisted upon his right of ^sale: 
Held^ that no time having been fixed by the 
decree for redemption, .4 had three years within 
which to execute tbe decree ; and as he bad 
paid the money within the three years, A was 
entitled to recover the property: Jleldf also, that 
the decree for redemption would, if not executed 
within three years, operate as a foreclosure de- 
cree, and therefore effectually determined the 
rights under tbe mortgage, both of tbe mort- 
gagee and the mortgagor. Maloji v. Saoaji. 

[I. L. R. 13 Bom. 567 

(8) FORECLOSURE. 

(ll) Right of Forkclosuee. 

42.— iS^ciofd mortgage of the name property to 
the name pernon— Foreelonurt' deeree on the jirnt 
mortgage — Sreond *uit on gerond mortgage — Prac- 
tice — threelonure, re-opening of] On tbe 8th 
August 1864 the defendant B mortgaged cer- 
tain property to the plaintiff, Jt, and on the 
8th April 187.3, he further mortgaged the same 
to secure a further advance from the plain- 
tiff. In 1877 the plaintiff brought a foreolosure 
suit on the first mortgage, and obtained tbe usual 
foreclosure decree ; and the defendant having 
made default in payment, his right in the property 
was forecloseil. The plaintiff sued, in 1882, on 
his second mortgage, which fell due in 1878. 
The lower Courts allow^ed his claim. On appeal 
by the defendant to tbe High Cjourt : Held, revers* 
ing the decree of tbe Court below, that tbe plain- 
tiff could not foreclose in 1877 so as to vest the 
property absolutely in himself, without treatiiig 
the entire mortgage-debt at satisfied. The defend- 
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XORTOliOX-t-metiiNMi. 

(S) ;CiCLO30RE«~<*<iMHiiii4>if. 

(a) Eight op ToftKCLOsvnB^ctmclud^td. 

ioit might have plemied, iu 1877, that the plain- 
tiff oould not forocloee, uuleM he abandoucd hie 
olaim to be repaid the second advance when due 
His omission to do so could uot deprive him t f 
his right to insist that the foreoiosure d<*orfo 
passed iu 1878, cither prccludetl the plaiuUff from 
Buiug on the second debt, or that the forecloHiiro 
should be re«opeued, Bapu Eavji r. IUmji 
SvAEurJi. 

[1. L. R 11 Bom, 112 

(b) Dcmano and NoncK op FouECLosums 

XV] I of IWKl, s. 8 — ProvUitm a* to 
the year if {trttei -^Kj'trmion of time hy mutual 
agreement — 3Vafi*/rr tf Pro/u vty Art, tt. 2, el. 
(r).] The year of grooe allowed by s. 8, Hog. 
XVlI of 1800, is a mutter of procedure, which 
it was open to the parties to extend by mutual 
ngroemeut without prejudice to the proc««eiUiig« 
already had under the section, and tifiou the 
oxpiratiou of such exteudoti period the mort- 
gagee acquired an imme^l^atc right to have a 
decree declaring the property U» he his ahsoluUdy. 
The right so acquireii hy the mortgagee while the 
Uegulatiou was iu force is a right which fulls 
withia the ineauiug of cl. (c), s of the Transfer 
of Property Act. Proceedings under s. 8 had 
come to a close by the expiration of the stipulaU'd 
period of exUmsiou while the Uegulatiou w'us still 
in force, and the mortgagee brought his suit for 
possession in pursuance thereof after the passing 
of the Trauftfer of Property Act : Uvltf that the 
mortgagee was entitled to a decree such us he 
would have had if the Uegulatiou had been still 
in force. Eau Natu Peushad Nakain Bingu 
r. MoBSfm'AUi PKBhiiAO Nakain 

[I. L. R. 14 Calc. 451 

4:4.’-“ Cond it tonal OaU—Jlrg. XVII of 1806 
9 , 8 — Trannfer of Property AH {IV of 1882), 
9. t, cl. (c), and 99. 86, 87 —Prooednre.'] A suit 
was brought on the 24th January 1885 by a 
mortgagee upon a mortgage by couditional sale 
asking for a declaration that the mortgagor's 
right to redeem bo^l bt;en extiaguishnd uud that 
be was eutitied to passession of the mortgaged 
properties. The mortgage was dated the 6tli 
April 1881, and the mortgage-money was repay- 
able on the 13th May 18*41. On the Uth July 
1881, the mortgagee caused a notice to be served 
on the mortgagor in compliance with the provi- 
flionaof ss. 7 and 8 of Heg. XVII of The 

▼ear of grace expired on the lOtb July 18*^2, 
It was contended by the mortgagor that as the 
Transfer of Property Act came iuto force on the 
1st July 1882, the proceedings taken by the 
mortgi^gee should be regulated by the procedure 
laid down in ss 85 and 87 of that Act, and not 
bj the procedure proscribed by Eeg. XVII of 
1806 : Held, that the procedure laid down by the 
Transfer of Property Act oould not be applied to 
the case, Altboagh the year of grace had not 

W,, D. 


KORTGAaK^tfiMrffuW. 

(8) FORSOLOBURE-^siioIinM, 

(5) Demand and Noticb or FoEioho«in 

coneludrd. 

expired when that Act came into force, and the 
full and complete right of the mortgagee had 
not accrued, ho ha<l actpiired the right to bring 
a suit under tiro provisinns of Ue(<. XVU of 
180»», at the expiration of the year of grace, 
and the mortgagor was under a Uahility to part 
with his propoity upon n suit Itoing brought at 
the expiratitm of that ycer, and such right and 
liability came within the meaning of these terms 
, as used in cl. (c). s. 2 of the Transfer of Pro|)erty 
I Act Mouahik PisiiNHAD Nau.mn SlNOll r. Gun* 

' (.'ADIIUK PeU;51}A1> Nauain Si.nuh, 

[1. L.R. 14 Oolo. 699 

46. — l^uit for foreeJoxitrr “-t'orntitionaf Stiltf-"^ 
Ilet/. A' 17/ of 180(» 9, i<’-’Tnmitfer of I*raf>erfp 
Art (/r of 1882), ». 2 -“(trufTiil flatiuM fonaotid’ 
ation Art if^of tt. Ct Prorirdiug*.'*] In 

a suit fur foreclosure under a dtwd of condition- 
al sale, where the duo date of Uio deed expired 
and notice of foreclosure wiis served while ttog. 
XVII of IHoii woH iu force, hut before the 
expiration of the yc.ar of grace that Hogutation 
had been repealed by the Transh^r of Property 
Act: /It hi, following Mohahir Pvruhad Xarain 
Sitofii v. (titHijadhur i^ertthaj Xurafu Stntf/i,! L.U« 
II Oalc, oil'd, that procwMlings for foreclosure 
having Invoi commenced umlor the UogutaUon, 
tli'Hc proc jc'lingM saved by m. 6 of the Henn- 
ral Oluusc^ (iouHolidotion Act I ot 1868, Tho 
firoccf’ditigs ” referred to in that section are uot 
nccMK^arily judicial procoedings only, hut miuis- 
turial procco lings, oh, in tho prosont case, the 
service »'f notice of foreclosure. Utf B8li OUUNDKB 
Dak V. Chunciiun Ojha. 

[I. L. R. 15 Oalo. 357 

MOVEABLE PROPERTY. 

See ReOISTK ATION ACT 1«77 ft. 17. 

CX.L.S.10 AU. 20 

Sre Tukft. 

(X, L. a. 10 Ifad. 255 

See OABKH flNDBIl SMAI.L OaUSK Cof/RT, 
Mokithhil -JuKi8DitJTiuN -M ove- 
able J*iiOMfiuTy. 

[1. L. a U Mad. 264 

MULTlFAUrOUSNESSr 

I ^ i f( lie r of en utteit of a ef ion — Af iefo tnder 

ofpxvfii f.] 'l‘ho plaintiff, a talukdar, obtained 
a d« 5 <!’-c<’' under « 52 of the Rent Aoft (llengnl 
Act vn I <ff 1 to eject his tenant for arrears of 
rent and to obtain pii/i-cfiKion of his Uomre. In 
ttlteiapimg U> cxwrut/; that d<scroe ho was oppoe* 
ed ai regal l« ccrUin jilots, which he alleged 
were oompriivcd in the tenure, hy parties In pos-> 
sciTfiou, who iuutituUd pruccediugs against him 

23 
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HOLTIFARIOUSNESS— 
under ». S32 of the Oi?il Procwlure Cc^e. 
Theee orooeediuge resulted iu ibeir claims being 
decided ia their farour. The plaintiff thereupon 
iustitotod oue suit againet bis judgment 
debtor and all parties who had opposed him in 
such prooeedlnjifs to obtain a declaration tiiat 
all the several plots claimed against him beUmg- 
ed to the tenure in respect of which he hod 
obtained a de<?r<jje for khaM possession . and he also 
prayed lor khan possession of the vuriAus plots 
It woa found that the titles relied on by the 
defendants, and whitjh hwl Iwon set up by them 
in the proceedings un<b)r s. S'li, were quite dis- 
tinet one from another, and that there had been 
nocollusion or combination amongst them to keep 
the plaintiff out of |K>ssf>eslon. but on the contrary 
that the defenotm were hona jidt ' : Jfrhl^ that the 
suit was bail for misjoinder of causes of aotioii 
and was pro(>oriy dismissed. Uam Narain Pux 
a. Ahhooa Puosad Joshi. 

(I. L. V 14 Ca} 0 . 681 

hy memhfrn c/ tarwnd to »ei nnidt 
nUpmtotnM by karvaran.^ A suit was brought 
by the junior tneml>crs of a ianoad, which con- 
aisteti of thrtie ntanomn and three tararif *, against 
theifertriK*ra« and others, inoludiug certain jM^rsons 
Ki whom he ha<l alienated some tnruuid propeity. 
The plaint, as originally framed, prayed (1) for 
the removal of the (2) for a deulara* 

tioii that defendants N<im. 2 to H, the senior r»N« 
andrarant^ ha*l forfoitod their right of succession 
to him, (H) for the appointment of the plaintiff in 
his place. U) for a diMrlaratiou that liis alienations 
were invaiid as against the tartr id, and (a) for 
possession of the proj»ertynlienHtod. Hubsequent- 
jy, the plaint was nmemlrd by the order of the 
l's>ttrthy striking out items 2 and A of the prayer, 
and hnally the plaintiffs further amended the 
plaint and sued only for a declaration that the 
ons in question were iuvalM ; //c/#/ that 
was not ba<l for muttifariou'«ncHs, lojca- ' 
I V. Narnaffai^l Mad. 260, 

MaHOIIBD f. KstSUNAN, 

[I. L. R. 11 Mad, 106 

^^Miiy0iH4trr fl/rnvsrn net ion — C#>/f Trorr. 
ifars fWc, $». 2H, tS.] The judgment of the 
majority of the Full llouoh In yantingh Dant v. 

f. fi. U. A All. 103, eaoeptin its 
fetioral observations as to the proviaums of the 
Civil Procolure Code relating t4Y joiiider of partiee 
and oauses of aotioii, procefnied npon and had 
reference to the spt«cial ctrcumstancus of tlie case, 
and to the allegatu»q|i matle by the plaintiff in his 

f taint, and was not intondeil to he carrieil f urtdter. 

n a ewil for possession of immoveable pro|>erty 
part of which haii been nsitfructuarily mort- 
gaged by defendant No. 1 to defendant No. % the 
fdaititilt alleged that the first defendant had no 
Utle to make snob a mortgage, while both defen* 
danU maintained such title: Ilrld that inas* 
mnoh as the title of defendant No, 2 was derived 
from defendant Na I. and stood or fell with the 
Of eiMoeii of the plaintlirtt claim igninet 


MULTIFARIOUSN£SS--eoadAMM. 
the latter, there were not two oansee of notion bot 
one. namely, tbe infringement of the pUint^e 
right by the defendant No. 1, and hence theenit 
was not bad for misjoinder of oaneee of notion. 
INDAE KUMAB 0. GUB PBASAD. 

[I. L.H.11 All. 33 

4.*~-Cieil Pfficedure Code^ i. 45— Snit/ci* deela^ 
ration that alinMtiojM were not binding ^Malabar 
Law^Suit by junior memhert of tarwad.1 Suit by 
some of tbe junior members of a Malabar tarwad 
against the karnavan and the other membem of 
the tarwad, and certain persons to whom some of 
the tarwad property bad been alienated by tbe 
karnaran, for a declaration that tbe alienations 
were not binding on the tarwad : Heldf that the 
suit was not bad for multifariousness. Va»ndeva 
Shanhhaga v. Kuleadi Narnajoaif 7 Mad. 290, 
followed. Abdul e. Ayaga. 

[1. L. R.12MAd.234 

MUNSIF. JURISDICTION OP. 

1 . — Suit brought for amount in ejcrentt of Court'* 
Jurhdirtion-^Suit to dealaro land liable to he 
sold in r Trent ion of deoree’— Civil Procedure Code, 
s. 57.3 — Withdrawal of part of claim.'] lo a suit 
brought in a District Munsif's Court to deolaro 
certain land liable to be sold in execution of a 
decree for more than Rs. 2,5o0, the defendants 
pleaded that the Court had no jurisd iction. The 
Munsif allowed the plaintiff to amend the plaint 
by stating that he abandoned his claim to exe- 
cuta the decree against the lacd for more than 
Rs 2,530. On appeal, the District Judge held 
that the plaint could not be amended after the 
first hearing : Held, on appeal to the High 
Court, that tbe claim was not one which could 
be amended so as to bring the suit within tbe pe- 
cuniary jurisdiction of the Munsif. Abhaji Rau 
r. liAiiA Kurup. 

tl. L. R. 10 Mad. 162 

2. — Oiril Procedure Code, si. 98, 99— 
passed in a restoTtd suit pending appeal against 
order of restoration.] A suit was fileti in a Man* 
sif'fe Court, but neither party appeared for the 
bearing, and tbe suit was dismissed. The Muo* 
sif snb^queutly on review mode an order restor* 
ing the suit and eventually deoreed for the plain- 
tiff. The defendant in the meanwhile appealed 
to the District Court against the order of rest^ 
ration, and after the date of the decree, tbe Dis- 
trict Court made an order allowing the defend- 
ant's appeal. The plaintiff appeals to the High 
Court and the order of the District Conti was 
reversed and the order of restoration upheld : 
Held, that the Munsif 's decree was not passed 
without jnrisdicUon. Alwab v. Sbsbaiciial. 

[I. L R. 10 MAd. £90 

3 — District Munsif S'^SuU for declaration «f 
title to paid offices^ Withdrawal ef claim ks eoa^ 
of the ojless — Ofire stillelasmed intolring the right 
1 In a emit to deolm title to font 
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lIUNSir, JUEISPXOTION 
ptid ^oet in a temple, the pleimtlffe eeked that 
the iwaei with regard to three of them should 
not be tried, bat on oross-examinatton asserted 
right to them : Held, that the plain tiifs were not 
shown to hare relinquished their claim on the 
three offioes for the purposes of the suit. On 
findingrs that the fouzth office carried with it the 
rij^t to the other three and that the united ralue 
of the four offices exceeded the jurindietion of the 
PIstrict Mnnsif : Held, that the Dintrict Mnnitf 
had no jurisdiction to entertain the suit aud that 
the plaint should be returned for presentation 
in the proper Ck>ttrt SuKoanA e. Sitbba. 

[I, L. R. 10 Mad 371 

I 

4. — Suit /or deelaraf Um that property liahfe ! 
to tale iti oreertion of dee re e-- Valuation, of tuit.] ; 
In a salt to hare it declared that certain property ■ 
rained at Rs. 400 was liable to sale in exenution I 
of the plaintiff's decree for Rs. l/*00. he/d that 
in this Cose the raluc of the property determined 
the jurisdiction, that it was immaterial that the 
amount of the decree was hi^^hor than the limit 
of the Mnusirs jurisdiction, and that the case was 
therefore triable by the Mnnsif. Guf:ari L>il v. 
Jadaun Ihii, I. L. R 2 All. 709, distinguished. 
PuBQA Prakad r. Uachla Kuak. 

[I. L. R. 9 All. 140 

Civil Courttf Act (17 of 1871), 
^Valuc of the en/tjvet waiter in dinpate^ 
Oitil Pi'ocedure Code (Act XI \'o/ 1882), s. 288 - 
Attacked property. Suit to extab/iuh riyht to-- | 
Valuation o/Stut.] A Munsif liasjnrwliction to ^ 
try a suit brought under s. 288 of the Civil Pro- | 
oedure Code to test the question whether a pro- 
perty which has been attacluul in execution is 
liable to pay the claim of the creditor, the value of 
the property being over one thousand rupees, but | 
the amount of the debt being less than that sum. ' 
In such suits the amount wliich is to settle the 
jurisdiction of the Court, is the amount which 
is in dispnte, and which the creditor would re- 
cover if snocessful, ri:.. the amount due to him 
and not the ralue of the property attached, un- 
less the two amounts happen to be identical. 
Janki Dot* V. Badri Nath, I. L. U. 2 All. 008 ; 
Gulzari Lai v. Jadavti Jlai, 1. L. U. 2 AU. 790 ; 
Krithnama Chariar r. Srinieam Ayyanyar, 1. L. R. 

4 Hod. PH9 ; and JJayachund Nemehand ?. Bem^ 
ehand Dkaramehaml, I. L. R, 4 Bora, 816, follow- 
ed. Modhusuduk Kosb e, Uakhal Chcbd&u 

IlOY, 

[I L. R 15 Oslo. 104 

B,^Hadras Civil Courtt. Art (III of 1878) t. 
to recover thare of inherUanrr—SahJrrt 
matter a/iSait.] The plaintiff sued to be declar- 
ed an heir to a deceased Mabomedan and to 
reoorer her s^e of the inberiianoe, the share 
claimed being le« than Rs. 2.500, while the value 
of whole estate excee le^l that amount : Held, 
that the iiitt was within the jurisdiction of a 
Piatiiot Hnasif. Khans a Bibi v. Syed Abba. 

fl h. E. 11 Mad. 140 


MUN8IF,JtyBIBDI0TI0K 

'^ourtt Act, 

\ and meene pr/ , 

t. 644.] N sued /9 and others for partlUoa ^ 
a share of certain land and claimed mesne profiti 
from other defetidanu who were tenants of Utt 
land. 8 obtained a decree by consent for her 
share and a sum of 99 rupees was decreed to her 
agniost the tenants for mesne profits. Against 
tliisdecrcQ the tenants ap^^enled. The ^uboi^« 
iiale Judge finding that the subject- matter of 
the suit, the lend of which partition was claimed, 
exceeded the jurimltotion or the Mtinsif. reversed 
the decree of the Munsif and directed the plAtnt 
to be retnrnetl for preseutaiion in the proper 
('onrt. It was contended, on appeal to the High 
(V>nrt, that the Snhordinate Judge oouldnotaet 
aside the decree against tlte tenants for mesne 
profits : Held that, ns the Munsif 's Court had 
no jnrisdiotion to entertain the suit for partition, 
it conld make no decree for mesne proAti. 
Nagamma r. SUBBA. 

[1. L. R. 11 Mad. 197 

a-CbvZ Peoeedare Code, Kt, 228. 2,80. .844, 860 
— Application to be deelared innolrent made to 
Court to trhiek decree tr/u tranef erred for ejeecH^ 
tiou,] Where a decree ha<l been traniiferro<l for 
execution from tho Court of the District Mnnsif 
of A\ to that of the District Munsif of 8. and 
an application was made by tlie judgment-debtor 
tinders. 814 of the ViuU) of Civil rrmvslurc to 
be declared an insolvent and entertained by the 
latter Court : I/eld.thnt the Dist riot Mnnsif of 
// ha<1 no jurisdiction to entertain the applioa* 
tiott. Vknkatasami V, Nauayanauatkam. 

[I.L. R. 11 Mad 801 

^ —Mndrae Jteynlation JV of 1816 — Power of 
Villaye Huntif to adwininter (wlh to witneeV'^ 
f'riminal Procedure Code, i. ]9h^8anrtioft for 
proueeution of witneen for perjury by Village 
MuntifA I’ was tried and con vioted under s. J98 
of the Penal Cmle for giving false evidence be- 
fore the C.mrt of a Village Mnnsif in a suit in 
which V was defendant. The Village Munsif 
raoctionofl the prosecution of V tinders, 101} of 
theOwieof Criminal Procedure. On appeal, the 
H**SHions Judge acquitted I' ou tho grounds that 
a Village Mnnaif hml no power to administer an 
oath to (tlie oaee not being one in which cither 
party was vHllbig to allow the cause to ho settled 
by tho oath 6f the other) and l>«oanse a. 196 of 
tho Code of Criminal Procedure did not apply : 
Held, that both objerjtions to the conviction were 
bad in law. QUKBB-EMriiKSS r. Vrnkayya. 

[I. L. B. 11 Mad. 376 

10 — Madrae Fore»t Ae(, 1882, », 10 — I 
— Remedy hy ordinary »uit barred.] 
an Act of the I«egis1ature powers are given to anjr 
person for a pnblie purpose from whioh an iti« 
dividual may receive in J ary, if Ute mode of 
redressing the injury is pointed out by the «U* 
tute, the ordinary jurisdiction of Civil Conrto if 
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MUN8IF, JURISDICTION OF-< 
otMtod, Md ta the oaee of in/nry the party cannot 
proceed by action. Plaintiff aned in a Mu^if a 
Coart to cancel the deewion of a Forest officer 
eonrtrmed by a District Judfr© under s. 10 of the 
KadrM Forest Act, 1882. and to recover certain 
land, a claim to which had been rejected under 
the said section : Jfrld, that t)»o MuiiBif bad no 
jurisdiction to cntortiiin the suit. Ramachan- 
oftA r, Skcbetauy ov State fok India. 

ri. L. R. 12 Mad. 106 


W^nepHtatioH X.Vr of 1802 {Madras), s. 
11. — Hfif nlation X A IX of 1 802 ( Mad rax), xx n, 7, 
10 10, 18 ‘ Suit for dixmixxaf of a tomindari 

hamarn ] A »‘uit by a scmiiidar for the dinmis- 
sal of A teminihiri karuaiu cannot l.e entertained 
by a District Munsif. The Suliordinato (Jourt. 
and the District Court where there in no Subordi- 
nate Court, is the tribunal that bos taken the 
place of the (Jourt of Adawlut of 1802. Vrn- ! 
XATANAUARIUHA t\ HonVANAUA YANA. j 

[1. L. R. 12 Mad. 188 


MUTUAL ACCOUNTS. 

/5ci>0A«KH (TNI)KH LIMITATION AcT, 1877 
AIIT. 85. 

[I. L. R. 10 Mad. 190, 269 


NAWAB OF SURAT. 

Naprah of Sitrat Art Will of 1848, x. 1 — 
** Sur forth,** wrnnimj of — Stnetfou ohtatntd after 
»uit flrd.] The eapreshion “ sue forth ’’ in 
a. 1 of Act Xvni of 1848 docs not mean 
to sue for and to obtain so ns to make the con- 
sent of the (loveruor a condition precedent to 
tbo instituliou of a suit. Accordingly, where 
the itrnnd -daughter of the Nawnb of Surat was 
alon}* with her husband without previously 
obtainiiifT the r^Miuired consent, and it was con- 
tended that the suit was irregularly instituted, 
and the proctH'^li««H thereunder void ; /fold, 
that the nult was rijrhtly iuHtituted, such a cou- 
muit not heliijr a ciuiditieti preeedent to the filing 
of tliosuit. i^UrtNIHSA If. MotinAM. 

[I. L. H 12 Bom. 496 


KAzm 

iSrr GcAUDIAN— ApIHUNTMKNT. 

£1 L. R. 12 Bom 663 


KBQLIGENOB. 

*Vy Bill of t>At>iN<i. 

£1. L. R. 13 Bom. 671 

'OAOK-^M AKSUALLINi}. 

II. h, R. 12 Mad. 424, 429 

» Fkobandi '-Bailmesta. 

[1. L. R« 9 All. 398 


NBaLl 

See SUPBBISTENDENCE OP BioH Couuf 
—Civil Procbduue Code, 1882 

S. 622. 

[I. L.tt 9 All 398 


1 — JJu fenced hole— ‘Damages for personal injuries 
— JArrnxee — Contraetorf] The plaintiff claimed 
to recover Rs. 6;i,5(K) from the defendants, as 
damages for injuries sustaineii by him by reason 
of his having fallen into a hole which had been 
dug upon certain land of the defendants on the 
Ist September 1885, The laud in question wa» 
the property of the first defendants (the Port 
Trustees), and was in their possession at the date 
cf the ac'cidcut to the plaintiff ; but an agree- 
ment had beeu made, whereby it was to bo loosed 
by them to the second defendant, who was accord- 
ingly lot into pos8es.sion in January 188(5. For 
some years, the first defondauts had been in the 
habit of letting out the greater part of the laud 
for tenting purposes in lots mark^ out with pegs, 
but the tents were taken down each monsoon. 
For two or three years previously to the accideut, 
people had beeu accustomed to cross the land 
without any hindrance or prohibition. The plain- 
tiff himself ha<l used the path across the laud, os 
fi short cut. for a period of eighteen months. 
This )mth Usd across the tenting ground to a gate 
which was generally open, aud which opened 
upon the high road. No express permission hatl 
esver been given to any of the persons who were 
in the habit of using this path. Itwasamerc 
beaten track, and. so far from being a public w^ay 
it was from time to time obstructed, in the tent- 
ing season, by the roi)e8 and jHjgs of the tents. 
Tbo plaintiff had for some time been in occupa- 
tion of a bungalow belonging to the first defend- 
ants, which was situated in that part of the land 
which was fuitlicst away from the high roa*!. 
There was a regnlnrly constructed roadway from 
the bungalow to the high road, which the plain- 
tiff miglit have used, but, as a short cut, be and 
others wore in the habit of using the beateu track. 
For this ho had merely a tacit permission* On 
tbo morning of the 1st September 1886, he left 
his biiitgaiow and w'ont to his business, ns usual, 
by tbo short cut arrows the laud. Wheu returning 
by tbo samo way at about 1 1 o'clock at night he 
loll into the hole, which hail been dug in the 
afternoon of that day. aud sustained the iiijuries 
cmnplaincHl of. The hole was several feet deep, 
and was dug right across the pathway. The 
plaintiff had no notice of the hole bidng dug, of 
of any inUmtion to dig it The night was very 
dark, and there was no t»egligoiice on the part of 
the plaintiff, nor any want of oniinary care and 
caution, 'rhertj was no watchman and no fence, nor 
was there any light which might enable persons 
iiHiug the path to avoid the danger. The second 
defendant, as aliove stated, horl agreed to take 
the said land from the first defendants on lease 
for building purposes. On the day of the acci- 
dent, some months before the execution of the 
lease, the second defendant through his engineer 
and contractor 7/ applitd to the first defendaiiUi 
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for permlMiion to make ** borings ** in the land, 
Mrbioh permission was given. /T thcreuf>on caused 
jiheholein question to be dug. In their written 
statement the first defendnnts contende<l that, 
in using the short cut across their laud, the plain- 
tiff was A trespasser, and that he had used it 
Vithoiit their kiiowlodire or consent ; that the 
hole was dng without their knowliHlge, and that 
the borings,” for which they had given permi- 
ssion. were merely small holes of a diameter of six 
inches, or therea^nta, which could not have horn 
A source of danger. The second defendant 
pleaded that at the time of the accident ho was not 
in iK>ssessiou of the land, but had merely onU^red 
into an agreement for a lease of it ; that he had 
eroployc<l a com|»ctent engineer and contractor, 
Ji to make borings, in order to ascertain of what 
the subsoil consisted, and that If oontractetl to 
do the Work and obtain leave from the first defend- 
ants to enter on the land; that the said // subse- 
quently ontored on the land, and according to 
his own discretion and without any control or 
iiiterforenco from him, (the S( cond dofcmlaut), 
took such . steps as ho thought noceK*<ary to 
oi^certnin the nature of the said sJih-Koil ; and 
he (the second defendniit\ contended that, if 
there ho^l been negligence in the |>eiformance 
of the work, he was not liable: IhhL (1) that 
there was negligence* in digging tliahole across 
a path used by several licensees, and in not 
placing any person or light to warn passengers 
of the danger arising from the hole and the 
excavated cArth which was }ieape.<l up near it, 
Jlrld, (2) that the first defendants were not liable 
to the plaintiff The permission which they had 
given to // was a permission to make “btirings ” 
Only ; and the hole, which was actually dug by // 
was dug without their knowledge or perinisKioii. 
Jf was not shown to lx*, in any sense tlndr servant 
or agent. The plaintiff was a bare licensee, ainl 
the first defendants were under no obligation to 
him to keep the path in a safe state or in gmsl 
order, field, (.d) that the second defendant was 
liable to the plaintiff. 11 was not a contractor, in 
the legal pcnsf*, so ss to exempt the secoml defend- 
ant from responsibility, but was the servant of the 
fieoond defendant pro har rioe, and that the dig* 
ging of the hole was within the course of his 
employment, or within the scope of his nutlionty. 
The Court of First Instance awarded, as tlamages, 
a sum of Rs. S.VKiO, which, on appeal, w'os 
reduced to Rs. 17, (MX). Evash r. Tiik Tuvhtkeh 
OF THE POBT OF BOMBAY, 

[1 L. R 11 Bom. 329 

2. — set atide^Decrfr in farour of rendot 
.*-.-J*o*/tensu>n^I^rehusor in pontettgion afttr decree 
and pending appeal — Aceident - Long by fire — 
fjiabrility for damage-— Maxim, Volenti non fit in- 
jaria ] ilie plaintiff and the second defendant 
A were brothers, and worked a ootton press in 
partnership In August 1H84. J s<ild the press 
for Ka. to r.(tbe first defendant), who paid 

A Rs. 5,04)0 earnest-money, and was put into 
pc^scMrcm. The plaintiff then brought a suit 


NSQLiaENOE-eosftsHfd, 

iNo. 327 of 1884) against A praying for A dIA* 
solution of the partnership. K was alao a part^* 
defendant u> that suit. The plaintiff alleged that! 
Us. 35.<K)0 was much loo low a price for the proas, 
and he objected to the sale. He pra3«o(l that V 
might he restraints! from continuing in possession 
of the prtws and working it. and that a rctx^iver 
might be npi^ointixi t<» take |H>ssession of it until 
further order. On thn 21 st April 1H85, on a 
motion the Court rofuswl to grant an injunction 
and rceoivor, but onlero<l 1' to pay Its. lUbOOO 
(fc., the balance of the purchase-money), W 
the solicitors of tin* parties for investment until 
the hearing of the suit, and directed that if that 
sum was not paid by the 21st May IHXR, a re- 
ceiver should l>e appointed to take tiossession of 
the press. 'J'lu! suit (/. e,. No. 327 of 1H84), wag 
hontd on the jr,th Febrnary 1887, when it traa 
. held by the Court that the sale by A to 
j 1' was without authority; that the defen 1- 
I ant r t<H)k nothing under it, and that ibo 
[ plaintiff was entitled to have it set aside Cor- 
I tain mutt4'iM still remainiMl to \m dfH'idiul ; hut on 
the 28th Ftdiruary bSHT, Iho <h*cnHMU the stiifi 
w'as ina<lc. giving effect U) the findings already 
arrived at on the loth February. The decroo by 
consent directed various acc<»untH to be tskon, and, 
among others, an account of the profits rsalisod 
by the working of the press by tho dsfoudant 
r since bis ]KmsesKion thereof, credit being 
given to him for all sums ex|Hmd<xl by him in 
the repairs, iiiaintoimncc, and wi^rkingof the said 
press and for the mafiagement thereof by him. 
The decree further (ordered that the defendant 
r shouhl he repait) tho lU. wliicli ho 

had pnhl under tiie order of the 2 1 it April 1885, 
and direeU^d ** that on such payment tho said 
defendant i' do forthwith give over pos- 
session of the prt'SH to t he plaintiff and the de- 
fendant d. ” The defendant V at once gave 
notice of his intention to appeal. There was some 
delay in drawing up the (hx^rce. The minutos 
went spoken tx> on the filst March 1887 ; tho 
decree was Hcahxl on tho l.lth April 1887. Mean- 
time, on tho Cth April 1887, and while the do- 
fendniit V was still in possossion, a fire broke 
out ill tho press, lunl much damage was done. 
Hubsequeiitly to the sealing of tho decree us 
above HliaUtd, the press in its<Innmg<Kl condition 
was handed over i/t tiic plainti/T s firm by V 
who also dcslsUsl from prosecuting his appeal, 
the injury U» the press haviuff mofio it contrary 
to his interest !o appeal. In May 1887, the 
plaintiff filed the pr.*Mmt suit, claiming to re- 
cover ils 50,t8Kl from the defendant V aa 
the value of tho press or such forther sum aa 
might bit necessary to rebuild and restore it. Ho 
allegfHl that the fire wos caused by the working 
of the press, and coriterKhxl that the working of 
the press liy the defendant V after the decree 
of the 28th February wan an act of troipaia by 
him. and that, therefore, independenUy of tho 
question whetlicr the fire was cauHod by ibo 
ficgligeiiee of I and his servants, the said 
1 was liable for the loss oc^ioned by tb# 
fire //eld. that, independently of negUgenen^ 
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Ui6 defendant F wa§ not liable to the plain- 
tiff for the lues ocoaeioned by the fire. Doim to 
the decree of the 28th February 1887, the de- 
fendant in keepit^g poMeesion of the press and 
working it wan , no doubt, a trespaasor, but 
suhsmuentiy to that decree he remained m 
poi«Me«siou and workoti the prese with the consent 
of the plaintiff The maxim ?»- 

jffria applied to the circumstances of the case : 
//eid, also, that no negUgenoo haring been proved 
against the defendant, the suit must bo dismiHsed. 

dAHSKTJl liUUJUlUl liailADUUJI V. KBRAUIM 

TtmaA, 

[1. L. R. 13 Bom. 183 

KBOOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881) a. 35. 

Srtt DrcnKB — Form op Decrei:~Bill 

OP Exchanok. 

fl. L R. 10 Calc. 804 

NORTH-WESTERN PROVINCES LAND 
REVENUE ACT (XIX OF 1873j. 

. M. 72. 77. 

-fikr JCRlStHCTION Of RKVKRUB COURT— 

N,-\V. P. Uknt and Revenup. 
Carks, 

[I. L. R. 0 All. 185 

Lakdeord ardTenant— Constitu- 
tion OP Relation -Aoknow- 

LEOOMBRT OF TENANCY, StV. 

[1. L. R. 9 All. 185 

— , 88. 94, 97. 

Sfti DuKE«a. 

[1. L. R. U All. 399 

, 88 in, 119. 

5eT Jurisdiction op Civil Court— 
lUviNVE Courts— Partition. 

[1. L. R. 9 All. 499 
Are Partition— Ji’uisniuTioN OF Civil- 

Court IN hUITS UKSUEcTINU PAR- 
TITION. 

[I. L, R, 9 All, 429 j 
Are Partition— J fiscELLAKKous Cases. ) 
[I. I.. R. 0 All. 429 I 

, 8. »3. j 

Ar AfflAL— N.-W. P. Acts, 

[I. L. H. 9 All. 445 
[1. L. R. 11 AU. 3k8 

. 86.113. 114. 

fire JuRisDtcnoN op Civil Court- 
Rev km V 8 Courts— Partition. 

[1. L. H. 9 AU, 429 


NORTH-WESTERN Pmommtm IfAWO 
REVENUE ACT <WX OF 1873),-. 
88. 113, 114— 

Spe Partitiom— Jurisdiction OF Civil 

Court in Suits Rksfkctino 
Partition. 

[I. L.R.9AU.429 

See Pabtitiok—Miscbllanbous Cases, 
[1. L. R. 9 AH 429, 445 

See Res Judicata— Competent Court 
—Revenue Courts. 

[I. L. R. 9 All. 388 

. s. 115. 

Sre Jurisdiction of Civil Court — 
Revenue Courts — Partition. 

[I.L. R. 9AU 429 

See Partition— Jurisdiction of Civil 
Court in Suits IlEspdcTiNO Par- 
tition. 

[I. L. R. 9 All. 499 

, 88. 131, 132. 

See Jurisdiction OF Civil Court— Re- 
venue Courts— Partition. 

[I. L. R. 9 All. 429 

Ae Partition— Jurisdiction of Civil 
Court in Suits rebpkctiko 
Partition. 

[I. L. R. 9 All. 429 

, 8. 136. 

See Jurisdiction of Civil Court— Re- 
vrnub Courts— Partition. 

[I. L. R. 10 All. 5 

See Partition— Jurisdiction of Civil 
Court in suits RBspscrriNCi 
Partition. 

[L L. R. 10 AU. 6 

, 8. 241. 

Jurisdiction of Civil Court — 
Rkvenub Coubts— Partition, 

[1. L. R. e AIL 429 

[L L. B. 10 AIL 5 

See Partition— Jurisdiction oFCifn* 
Court in suits BBiracmNa 
Partition. 

[I.I..R.9 A1L489 
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VaRTH.WBSTERN PROVINOES RXNT 
JkJQT (XII OF 1881.) 

, 8. 7, 

See Landlord and Tknant— Pbopkrty 

IN raSKS PLANTKD ON LAND. 

[1. L. R. 9 All. 88 

. s. 9. 

See Execution of decree - Applica- 
tion FOR EXECUTION AND POWEK 

OK Court. 

[1. L. R. 10 All. 130 

, See JubisdictionofCivil Court— I lKKT 

and Ukvknus Suits, N.-W. P. 

[I. L. R. 10 All 016 

See Landlord and Tenant — Ejkct- 
MEMT— Generally. 

[I L. R. 10 All. 616 

See Landlord and Tenant— Property I 

IN TREKS PLANTED ON LAND. 

[I. L. R. 9 All 88 
[I. L. R. 10 All. 169 

. 8. 30. 39. & 40. 

See Landlord and Tenant — Eject- 
ment — NtiriCK To QUIT. 

LI. L. R, 10 All. 13 

See Mebne Profitr— Mode of Arrrsr- 
MENT AND Calculation OF Mesne 
Profits. 

[I L. R. 10 All. 13 

, s 84. 

See ResJudicata — Competent Court 
— Revenue Courts, 

[I L. R. 10 All. 347 

, B. 93. 

See Jurisdiction of Civil Court— 
Rkntand Revenue Suits, 
K W. P. 

[I. L. R. ll All. 224 

See Right of Occupancy — Tuaxsfku 
OF Right. 

[I. L. R. 9 All. 244 

, 8 96. 

See Jurisdiction of Civil Court — 
Rent and Revenue Suits. 
N.-W. P. 

[1. L. R.IO All. 016 

See Jurisdiction OF fiEVENUE Court— 
N.-W. P. Ue.vt and Revenue 
Cases. 

[I. L. R.9A1L 186 

See Landlord and Tenant — Eject- 
MKNT— Genera llt. 

[l.L. R. 10 All. 616 


NORTH WVBTERN PKOVINOBS ItlNt 
AOT (XII OF 1881)-<N»i»(rW^. 

, 8. 106. 

See Jurisdiction of Civil Coumt — 
Rent and Revenue Suite, 
N.-W. P. 

[I. L. R. 11 AU. m 

, 8 . 118 . 

See Jurisdiction ofCivil Court— Rent 
AND Revenue Suits N.-W, P. 

[I L. R. 9 All. 394 
[I. L. R. 11 AU. 224 

See Parties— Parti ks to Suite— Rent 
Suits and Intkrvkndrb in buck 
Suits. 

[I. L. R. 9 All 894 

Sie Res Judicata- Competent Court 
— revenue Courts. 

[I. L. R. 10 All. 347 

, 8 208 

See Remand— Ground for Remand. 

[1. L. R. 10 AIL 81 

NOTICE. 

See IlOAD CkSS AcT (BENGAL ACT IX OF 

1880 .) 

[I. L. R. 16 Oalo. 237 

,Sr*/f Tiianhfeh of Propkiity Auf, », 2. 

LI. L. R. 9 All. 691 

of Assignmont. 

Str Mortgage — Redemption — Right 
OF Ukdemption. 

[I. L. R. 12 Had. 605 

See Rfgihtration Act, 1877, fl. 50. 

[I. L. R. 12 Bom. 669 

S-e Transfer or Propkutv Act, s. 181. 

[1. L. R. 10 Mad. 260 

See Casks under Vendor and Pur* 
<'HA8BR— Notice. 

,Sfvf Vendor and Purchaser— Pue* 
CHASE of MOBTOAGED PROPERTY* 

[I L.R. 12Mad.606 
[1. L. R. 12 Bom. 83 

of Charge 

See Covenant. 

[1. L. R. 9 AU. 691 
of dissent to winding up* 

See COMPANY— Wummo UIwObmseaI* 
Casks 


tLL.B.12Boiii.506 
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DIGEST Of OASES. 


c rsor } 


NOTIOE- 

of Possession. 

tiir FoHKIGN JtTDr,Mr.NT. 

[I L. R. 11 Bom. 241 

lUc Vknook and Pouch A«E n- N otick. 

[I. h, R. 16 CaJe. 414 

— of Procoodings 

Coil FAN Y— Winding up— Gknkual 
Cakeh. 

[I. L R. 11 Bom. 241 

Ste Innoi.vkncv— Inholvknt pKnToiiH 
iJNDEU Civil Piioceduiik Code. 

[I L. R. 11 Had. 136 

jSir lifCVIEW— PnocEDORE ON RK-HEAR- 

iNQ OF Cask. 

fl. L. R. 11 Bom. 591 

STypErilNTRNDKNOKOF TTiGIT CoCRT— 
Civil Prockduue Code, b. r»22. 

[1 L. R. 11 Had 144 

of Sale. 

Moiitoage— P owEu OF Salk. 

[I. L. R. 11 Mad. 201 

of Suit. 

llE.VGAL Act IX ok 1871, fi. 27. 

1 1. L. R. 16 Calc. 260 

CoLLKCTon. 

[I. L. R 11 Mad, 317 

of Tenancy. 

iV/ Vendor and PifucuASEu— N otice. 

[I. L R. 10 Calc. 414 

— — — to Aoonsod. j 

CttiuiNAi. PuocKDruK C ode, .B. 4:17. ! 

(1 L. R. 16 Calo. 608 • 

S’t' Ndisanck— rNDEit riu.uiNAi. Pro- 
CKDCUK tt»DK. 

{ I. L. R. 12 Mad. 476 

.Nfr CABRJt I NDEU SANCTION Tv> PliosE. * 

cutkin -Ni>tich c'F Sanction. 1 

to complete Sale. 

tVo Sfkcific PKHKouMAxcr. .SrnciFic 

l*KUFi‘UM ANCK NOT ALI.oWK.D. 

[1. L R 12 Bom. 068 

to Quit, j 

Str Cases dndfr I. aNdi.oud .vvd Tkn ant 
— KlJWnfUENT —N otICI! tu guif. 

— ■ to allow Cause. 

Sir CKmiMAL PaocBDURB Code, 1882. 
a. 4S7, ’ 

(IJUR.0AU.62 


NUISANCE. <7^7^ 

1 . Under Criminal Prooedare Code ... 720 

2 . Public nuisance under Penid Code ... 722 

See Jurisdiction op Civil Court- 
Magistrate’s ORDERS IKTER- 
PEBENCE WITH. 

[I« L. K, 14 Oalo 60 

See Penal Code, s. 188. 

[I. L. R. 12 Mad. 476 

(1) UNUEU CUIMINAL PROCEDURE CODR 

1 — Criminal Procedure Code 1882, tg, 133 un/ft 
137 — Magixf,rate*s duty ta late eridenre under 
», 1.37.] Under s. 137 of the Criminal Prooednre 
Code, n Maaiatrate is bound to take evidence aa 
a basts for the order he has to maka Where a 
Magistrate bad, without taking any evidence, 
ordered a privy to be removed, and it appeared 
that in so doing he had acted solely on bis own 
opinion that the privy wae a nnisanoer: Held, 
that he acted illegally and ultra viree. In THE 
MATTER OF THE PETITION OF MAHADAJI SADA- 
SIIIV Tilak. 

[I. L. R. n Bom. 375 

2.— Criminal Prnerdurn Code {Aef X of 188^, 
no, 13.3 — 137. ( ourmc to he followed in the adminif- 
trot ion of — Ohittruefion to hiyhiray — Claim of 
title — Bonn iUlen of claim of title, liiyht of Magi !>- 
trafe to enquire into— Jiirindiction.^ The more 
assertion o£ a claim of title ma<ie vrithotrt rcason- 
able gruuiKl, or honest belief in it, or honest inten- 
tion to support it. will not oust a Criiniunl Court 
of it« jurisdiction under sa. 13.3—1.37 of the Ori- 
tniual Procedure (’o<lc. In procoedirigwimders. 133 
of the Criminal Procedure Code with reference to 
olwtr notions fo public ways it is open to the Magis- 
trate to enquire into the bona Jrdex of the claim ; 
and where be decides against its bona Jidee he must 
state reasons for hi.s iWi^iou, which wdl be sub- 
ject to revision by the High Court. Such a claim 
must be set up at or before the hearing and not 
afterwards. In re Chunder Xttfh S^n, I. L. R. 6 
Calc. 875 ; 6 C, L. U., 371); Chtmi Lai I v. Jtam 
Kiithen Sitltoo, I. L. U. 15 Calc. 400; Mutty Pan* 
Sahvo v. Mohi IaiV Roy, 7 C. L. U 4.3.3 ; I. L. R. 
0 Calc. 201 ; and R. v. Sandford, .30 L. T., 001, 
r.^ferred to. LrcKHEF. Nailvin Rankrjek r, Bam 
Kumar Mukurjke. 

£I L. R. 15 Calc. 564 

3 -- Criminal Procedure Code 1872, g 518, 1882, 

\\\. ~ IhiratioH, if Mayfxtratc'g order — Penal 
t 'od< , 1 MS. ] I n 1 875 a M agistrate passed an order 

under s. 518 of Act X of 1872 (t'riininal Proce- 
dure (’«x!e), directing the Saraogis of Rtah to take 
one of their annual religions processions along a 
particular route and at a particular hoar, lu 
1886, in which year there was no fresh promulga- 
tion of the order, the Saraogis took their procea- 
•ion along anothtt ronte and at a diRerent bonTf 
and for to doing aoraeof them ware ooBviotod 
and ioBtonood aadot a. 188 of the Paaal Cod*' 



( 1i\ ) 


DIGEST OP CASES. 


NUISAWUJBi— 

<l) UNDER CRIMINAL PROCEDURE CODE- 

coKtinued, 

iTcld, that the oocviction was wrong:, tbo order of 
1876 havingra temporary operation only, fftwi 
MohvH UuUiek v. Taramoni Chowdhrani^ I. L. u. 
6 Calc. It referred to. Queen- EM prebb r Sheodin. 

[I. L. R. 10 All. 116 


NUISANCE— eeafiMitril. 

(1) UNDER CRIMINAL PROCEDURE CODE-* 

conclnded, 

words ‘‘a certnin act ” an naed in a, H4 of the 
^0 of Criminal PmwHlure. and that the order 
should be set aside. Auaykhwaki Debi c 
SiDiiKSWARi Debi. 

[I. L, H. 16 Oalo.80 


4 . — Criminal Promhrr ( w. 1J?4, 144—Pr‘/wl 

Cade-t l^^—Dmheying order of Pnhlie Servant — 
Tiuiderat Jidt-^-Ordvr prohibiting holding of 
A District Mapistratc, by an order made under 
B. 144 of the Criminal Procedure Code, after stat- 
ing that it apjmred that one •• G (i Nhas recently 
established a hat, at S in the vicinity of K, an 
old-established b&t. and held it on the same days, 
and that in consequence of ilio dtablishment of 
the new h&t, and the endeavours made to induce 
or force people to frequent the new h&t instead of 
the old one, a serious breach of the peace or riots 
are imminent,” ordcrwl that the sai«i G G. 8. 
and all other persons abstain from holding such 
hit” on those days. The order was duly made 
and promulgated, but not strictly in accordance 
with B. 1H4 of the Code, and the orders of Oovem- 
ment made thereunder. Notwithstanding the 
order one P C A was found ex(K)sing goods for 
sale as a trader at the hit on one of tlie prohi- 
bited days, and he was thereupon charged witli dis- 
obeying the order of the Magistrate, an<l convicted 
of an offence under s. 1 88 of the Penal Code. 
Ileldf that the conviction was bad, as JP did 
not come within the description of tho persons 
intended by the order to bo proluinted from 
*' holding” the hat, which referred to ** holding” 
as owner or manager, not os a trader. Grid, aHo, 
that the terms of h l!ii of tho Code and tho noti- 
fication made by Government thenmnder as to 
promulgation and issue of an order, are directory, 
but an omission to follow strictly such direction, 
though it is an irregularity, df>es not iuvalMatc 
the order : where tlicreforti it i.s sliown that tho 
order has been brought to the nctual knowledge of 
the person sought to be nffccteil by it. such ouuk- 
sion docs not prevent the case coming witliin 
s. 188 of the Penal Code. Is tur matter of 
THE PETITION OF PAUBUTTY (’HARAS' AlOll. 

Parbutty Charan Aich r. Quern Emphekb, 

[I. L. R. 16 Calc. 9 

6. — Criminal Procedurr Code 1882. n. 144 — 
Order to ahxtain from certain act.] A Deputy 
Commissioner passed an ordt?r under s, 141 of tho 
Criminal Procedure Code, prohibiting a person 
from collecting, or attempting to collect, any rent, 
either herself, or through any of her officers or 
servants, from the ryots of two specified per- 
gunnahs, and also from effecting any sale or put- 
ting in hand any transaction with regard to stand- 
ing trees or oollectod timbers In an estate, or 
erecting any odida or km hari in such porgunnahs 
for a period of iwo months. Upon an application 
to set aside such order, held, that the acts which 
the petirioner was direked to abstain from were 
^ot aoto which come within the meaning of the 


B.- Proeedure^O'iminanh'oeedvre Code 1882 
l.I.’l— iSf-rr/cc of notiee of ordtrx ondvr, tt, 183.1 
Tho mo<ic of sorvirc of notice of an order under 
8, lil3,oou8iacr(Hl. Queen-Emphess r. Nauayana. 

[I. L. R 12 Mad. 475 

(2) PUBLIC NUI.SANi^E UNDER PENAL 

CODE. 

Code, A*. 268. 28.1. 290 -Otmtn/etfm 
on tidal navigable r/rrr.J Persons idmuug a 
haml>oo stockade across a tidal navigable river for 
the purposo of fishing, although leaving in suoli 
stockade a narrow opt ning for the passage of 
boats, which passage was, however, kept closed 
except on the actual passage of a boat, were 
cbargetl at the instance of a sulidiviMional officer 
with causing an olwtruction under s. 2M.8 of the 
Penal Cwie : Grid that, although it was dou^ 
ful whether a. 283 applied to the cose, thov had 
oomniittod an offence niider s. 26H of tho Penal 
Coiio, and weie puniMliable under s. 290 of that 
Code. In thr Mattku of the Petition of 

UMEHH CllANUUA KAU. 

[X. L. R. 14 0alo.65e 

S.-- Pena I Code(/tet XLV of 1,860), $t, 268 
and 2‘.Hl — diiwey/i/o-f to a purtirnlar rrligianK §eet 
— Private iniimnrr,'] The aecumMl cut up. on his 
vt raiKlah. moat that was to Ixt cooked for b 
dinner-party, cxinwiiig it the siglit of persons 
passing along tho road, among whom were soiub 
.T ains, whose Uunple wasolow) by. The Jains com- 
jdnined to the Magistrate that tho Boeus<Ml hari 
made the air offenHivo. and caused annoyance. 
Tho Magistratf^ found that tho m<‘at was not in 
an off* iisivo state, but convicted tho acmisod of 
cnmtiiitting a pnldic nuisance, under a. 268 
of the Penal Ccslc, on the gronnd that ha 
had done nu act by which several prirsoiis, 
being Jains, w^ro much annoyerl, it beings 
a well-known fort that they hA<l great repug- 
nance to the killing of animals of every sort.; 
Geld, reversing theconrirtion and seutemoo, that 
in this catai no real damage or injury was caused 
to tho public or to the isjople in general dwelling 
in the vicinity, and that it was a case of private 
rather than of puldio nursance, and therefore 
not one falling within tho purview of thooriminal 
law. The Applicants act was an annoyaaoe 
merely by reason of its hurting the feelings of 
the Jains who have a repugnance to the mllioff 
of animals, and did not constitute an offenoe 
of tho Penal Code. MtUtumira 
r*t, 1, L. R 7 Mad. 680, totmiA 
to. ’* Bybaiwi Eoaui. 

[1. L. E. 12 Bom. 437 
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DtaSST OF OAfOS* 
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(2> ru&uo NUfSAKCB UNOBB PENAL 

000!^c»ntln4ed. 

9.^PeiuU t0de,M.2^^t9O ^8Uu0hirr0f kiiuh^ 
M^h0mdnH$ #11 tkttr #«)a A poraoti 

WiUally oattl# iu a public circet, k> 

th»t tbe ciaaghlicr oooM l>e beard and imn by 
Iba paa«ara-by, woald eommit an off«)tioo puitUh- 
abU ttudar a. 21Hi of Penal (kMle. But where 
oaHain Ifabomedaas, for a religioua pnrpoee. 
billed (WO OOWN before enorlee iu a private com- 
pooad partly vUibte from a poblio road, and (be 
kUUiiK of oue of (be oowe onijr wue witneeeed 
by one Hindu, ktdd that tbfjcircumetarinee prove! 
did not amount to the commifieion of a piibliu 
nalMilioe an dtdluod in «. 2(iH of tho Code. 
wiM V. /Ctnptfjtji. I. L. U. 7 Ma<l. TiWl, ro* 

ferredto. Qucaiv KiiPUKfis e. Zakiudoix. 

(X. L. 0,10 All. 44 


I OATHS AOT (X OF 1873)«**-rwaffjNiaif. 

I penon either an oath or aArmatian aa the oiM 
I may require. v. ifarw, 1. L. R. 

I to All. 207 1 referred to. In a trial for murder 
liefore the Cdnrt of Soision, one of the wltneasea 
j was a boy of twelve years of age, and, in answer 
W questions put by the Sessions J udge, he said 
I that he worshipp^ Debi and understood the 
j difference between truth and falsehood ; that he 
' did not know wiiat would bo the oonsequences 
; here and hereafter of tolling lies, bat that he 
I would tell tho truth. The Scions Judge pro- 
ceetietl to reooni the boy's statemeut, but without 
a*! ministering to him any oath or affirmation 
! /Idd that there was nothing in law to sanotiou 
I this procedure on tho part of tho Judge. Tho 
; High Court required the attondanoe of the boy 
I and of the acoused, aud, having satisfied itself 
i of the cam|>etoiicy of the former to depose no a 
i witneiU), examined him as to his account of what 
I Uodoocurei. QuiSEX-BiiPKissu r. Lal Sahai. 


OATH. POWER TO ADMINISTER. 

8es MuKHir, JuBisoicTioN or. 

(I. L. R. 11 Mad. 375 

OATHS AOT (X OF 1873 ) 

I,— g. 6 and 8 13 — Wittu^jit's^Oniintion to tokt 
ftiidrnco om oath or a^^rmattoH,} Section (1 of (he 
Oaths Aot (X of 1H7:}) imperatively requires that 
no person shall testify as a witness except on oath , 
or affirmation ; and notwithstanding s l.'l of the ' 
Mune Act, the evidence of a child of eight or nine ' 
years of age is inadmissible if it has been ad- ; 
viasdly reoerdei without any oath or affirmation, 
^eira v Stwa Pkof/ta, U 1). L U. 2U1 dissented i 
from. Theuatureof iudioial oaths a»d affirroatioQH 
and the history of Indian legislation on the sub- 
|aot discussed. QusKM-BMPftKSH r. Mabu. 

ri. L. R. 10 All. 207 
8.— 8. 6 and S. 13. — Omistion to tako 

eridoHCf OM oa/h or ^(Hrmatioa-^KridoHor Act / 
ti IfiTJ, a. IIH -rejs/w'frsry of penoM of tender 
gear#.] The oompetenoy of a person to testify 
as a witness is a oonditiou precedent to the ad- 
ministration to him of au oath or affirmation, and 
is a question distinot from that of his oreilibility 
when he has been sworu or has affirmed, lu 
determining the queatiou of oompetenoy, the 
Oourt, under a lib of the Evidence Aot, has not 
to enter into inquiries as to the witness’s reli- 
gimu belief, or as to bis knowledge of the oonso- 
neuoesol falsehood io this world or the next, 
t has to ascertain, in the best way it can, whe- 
ther, from the extent of his intelteotual oapacity 
and naderstandiug, he is able to give a ration^ 
ioeonni of what he has seen or heard or done on 
a partionlar ocoaaion, If a person of tender 
yeare or of Terv advanced age can aatixfy those 
reqnlrtments, his oompeteucy as a witnets is 
esmUshed* Raving regard to the language of 
Ihe Oaths Aot(X of 187$), a Court has no option, 
when ones It has eleoted to taka (he statements ox 
a person sa evidenee, but io administer to such 


[I. L. a. 11 AU. 183 

, 8S 8, 9, 10, 11.— to crimi^ 

I Hill proceed i Off $ — *• Party to a Judicial proceeding ** 
doex not incltulv romplai nant or aectined.'] The 
provbions of ss. 8—11 of the Oaths Act (X 
of 187$) do not apply to criminal proceedings. 

I The expression *• party to a judicial proceeding ” 

; in s. 8 of the Act does not include either the 
complainant or the accused in a criminal case, 
lu the course of atrial on a charge of assault 
the complainant’s pleader agree 1 to be bound by 
the evifienco on oath of a material witness, 
providetl he swore oil tho gitd (a sacred book of 
tho Hindut) The witness took the required oath, 
and statctl that there was no assault, but merely a 
taking hold ot the baud. The Magistrate did 
; not believe this witness, and proceeded with the 
trial. Ho convicted the accused on the other 
evidonoo iu tho case, aud sentmoa I him to a fine 
of Rs 2o : Held that the Magistrate was not 
iKiuiitl to dt^side the case on tbe eviilence of the 
I witness who swore the special oath. Qubkk- 
BXIMIKHS r. MURAtUl OOKULDAS. 

[X. L. R. 13 Bom 389 

— , 8. 9.— by guardian of a miser 

defendant to accept the oath of the plaintiff J\ ^ It 
was agree I by the defoudants who were majors 
and by the father and guardiau of a minor defend- 
ant on his liehalf, that oue of the issues in a sail 
should be determined under tbe Oatbs Act, a* 9, 
by the oath of the plaintiff. The oath was taken 
aud a decree was passed accordingly : Held that 
the minor defendant was bound by the oousent 
of bis gnanliau since there was no evidenoe of 
fraud or gross negUgeuoe on the part of the 
latter, although the Court had not sanctioned 
the agreement under s. 462, Civil Procedure 
Code. CBB.SaALB&DDl e. Ysnkata&spdi. 

[I. L.R,12 lUd.483 

8ee ABUHA ORAIXAIC r. M ITBUOAFFA 

(1. L, a IS WML 603 
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OATHS AOT an OF WlfSy^ctfncludM. | 

,8. 14. I 

See SviDeKos Act, 8. 182. 

[I. L. R. 12 Bom. 440 

OBSTRUCTION TO NAVIGATION. 

See Nuisanob— Public I^uisance un- 
PER Penal Code. 

[I. L. R. 14 Oalo. 656 | 
See Penal Code, s' 283. 

[1. L. R. 14 Oalo. 656 

OFFENCE RELATING TO DOCUMENTS. 

1. -— P/CTIaI Code. xg. 42(5, 477 — Degfrvetion of ptrom \ 
mieeerv note — 3fUehi(f—^Juehd Jetton of si^ggJong 
Court ^ PM waa convicted by ftMagiatrate wilder 
s. 426of the Indian Peual Code on a charge of mie- 
chief by tearing up a promiiMory note for Km. 20 ; 
Held that the offence ohargeil fell under e. 477 of 
the Penal Code, and wan therefore triable by a 
Seaaiona Court only. In re Madurai 

II. L.R 12 Mad. 54 

2. — Code, gg. ^^All'-Degfntction of a rain- 
able ice Hr it V — Unstamped doenment porportimj to 
he a valuable geeurity — Act eauxing glight harm,^ 

A having had certain transactions with Ji, wrote 
opt a rough account showing hia indebtedness to 
B and signed the total. The pa|>er was noi 
stamtie']. B afterwards present^ it to A and 
detnanded payn^ent of the total amount. A paid 
part only, and after au altercation tore up the 
paper: Held, tliat the act of tearing up the paper 
constituted the offence of destroying a valuable ' 
seonrity, and the harm caused was such that a 
person of ordinary sense and tcm^ier would com- 
plain of it QUBSN-£liPRE88 r. RaUABANI. 

[I. L. R. 12 Mad. 148 

OFFICER OF GOVERNMENT, SUIT TO 
SET ASIDE ORDER OF. 

See Limitation Act, 1877, arts. 12 
AND 14. 

[I. L. R. 11 Bom. 429 

OFFICERS, DISMISSAL OF 

See Reugious Community. 

[I. L. R. 11 Bom. 185 

OITXOIAL ASSIGNEE. 

See Bight of Suit -Official AasioNSK. 

[I. L. R. 11 Bom. 620 

See Vaeiamob between Pleading and 
Pboof«-8pbcial Caber— Fraud. 

{I. L. R. 11 Boat 620 


OFFICIAL TRUSTEE. 

Bet Attachmknt— Modk of ATTACnt* 

MBNT AND iREBaULARlTIKB Iff 

Attachment, 

ILL. R.12 Mad. 260 

Ciril VroerdHre A»d<', 2— /»«/>/ fVe/ftrrr] Smble, 
The OffleinI Tnisteo is a public ofheor within the 
meaning of s. 2 of the Civil Proccilure Code. 
Abdul Lateef v, Duutuk. 

IL L. R. 12 Mad. 250 


ONUS PROBANDI. Col, 

1. Bailments ... ... ... 737 

2. Claims to attached property ... 728 

3. DociiinctitB relating to loans, execu- 

tion of ami coiisid eration for, and 
cases of money lent ... ... 728 

4. Hindu law ... ... ... 720 

(ri) Alienation ... ... 729 

6. Landlord and tenant ... ... 730 

8. Li mi taiiou and ad vurso possession ... 73t 

7. Partition ... ... ... 7.H3 

H. PossuKsiou and proof of title ... 7H8 

0. Pro-emptiou ... ... ... 788 

10. Sale for ari tvars of revenue ... 7H| 

11. Sale in execution of decree ... 784 


See Act XX of m\ bh. 3. 11, 12. 

ri. L. R. 12 Mad 366 

See Dedtor and Curditor. 

[1. L. R. 11 Bom. 666 

See Hindu Law - Adoption -Evidence 
OP Adoption. 

tl.L. R.9 AU. 253 

,Vr Hindu Law -Alienation— Aliena- 
TioN nr WiiKiw— A lienation 
FOR Legal Necessity, Ac. 

[1 L. R. 11 Bom. 609 

Sf^e Hindu Law— Inhkritanoe— « rE- 
riAL Heirh-Malks-Affiuated 
Son. 

ri. L. R 12 Mad. 442, 

See Hindu Law, Inheritance— Sfb* 
ciAL IIkies— Maler — Uncle, 

LI. L.R. 18 Mad. 448 

See Hindu Law-Widow-Powbb of 
Widow— Power of Dihfouitioji 
OR Alienation. 

[I. L. R* 11 Boat 608 

See Khoja Mauomedanb. 

(1. L. R 12 Bool 880 

(I. L.B.iaBoai.884 
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OK OB PROBANDI— 

UKOOaNIZASCtB TO KUKP PKACIB— 
TjfCRUHooD OP B8K4Cli or PlCACe 
AND BVIDKPCK. 

. ft. L. R 9 All. 452 

Security for Goon Behaviour. 

[I. L. R.0A11 462 

(t) BMLMBVm 

> — I/iriHff — — Kt'htfuor 

AH I H IK72, AH JX of \HV2, 

99 . IftO, IfiJ, K»2.] TlMMiumtlon of the burtien of 
|iroof in eaiiw* of fv ciibmtal injury to ijoodrt bailed 
df>|> 0 ttdM ujioii thu particular circumniaiiceA of 
wwjh OAHO. In Homo caacM, from the nature of the , 
nocidnnt, it lien nn<iii th« bfilleo to for its j 

oocurrniice, nrul thuH to show that it bos not ton ■ 
eauNMl by bi« neglifrenco. In such camis it is for j 
blin to give A /ovwd oxplanation in order ' 
to ahift the bur<l«n of proof to the person who 
fwokfl to wake him liable. Ifhegivesnn expla- 
nation which is uncon trail ioted by reaKoiiable 
evidenoo of iicglii’cuco. and is not primii fueie 
improbable, the Court ia bound in law to And in 
Ilia favour, and the raero happening of the ncci> 
dent li not nufAciofit proof of negligence. S hired 
a horao from li', aud while it wom in his custody it 
died from rupture of tlie diaphragm, which was 

?irove<l to have been causeil by over-exertion on a 
all stomach. In a suit by H' against N to recover i 
the value of thu horse, the defeu<laut gave evi- 
dence to the elfcet that the horne bouame restive 
and plungwi about, that he might then have 
Vmobed it with his riding-enne, that it shortly 
afterwards agaiu lM>came excitHl, bolted for two 
miles, and at lost fHl down and died. This evi- 
dence was not contradieted on any |>oiut. nor was 
any other evidence ofTerwl ns to how the horse \ 
como U> run away. There was evident that the j 
horse was a <p»ujt one, that, for some time pro ! 
vlously, it had done hanlly any wMrk, that it was I 
led immodlat<>ly before it was let ont for hire, I 
and that rupture of the diaphragm was a likely ' 
malt of the horse running away while itsstommd) 
was distended with foo»l The Court of First In- 
•taneo hold that the defendant was bound to 
prove that he hod token such care of the horse os 
a man of ordinary prudence would under similar 
otrcttmetances have taken of his own pro)H'rty, 
that ho must have used his w'hip freely, or done 
•omethiug else which caused the horse to bolt, 
aUd that in so doing he acted without reasonable 
eora, and hod thus oauseil the animal's death, 
the Court oocordiugty decreed the claim : HHd 
hy Bi>ok, OJ,, that if the hurtien of proof was 
oHgiuolly upon the defendant, it was shifted bv the 
explona^n which he gave and which was neither 
oontrotllcted nor prim<i /unV impn>bahle; and 
that the decree of the lower ('onrt, being unsup- 
ported by any |woof, and hosed on speculation 
and oasampUon, was one which that Court hod 
no luHsdiction to poes, and should consequently 
he eet Mlde in revision under s, 622 of the i^Tvtl 
Fmeednre Code, iVr Brodh u abt, J. , that os the 
decree was not only unsupporfcoi by proof, hut 


ONUS PROBANDI-ranr/iia/^d. 

(1) BAILMENTS— 

opposed to the evidence on the record, the lowef 
Court had “acted in the exorcise of its jnrisditf* 
tion illegally/' within the meaning of s. 622, 
Shields r. Wilkinson, 

[I. L. R. 9 All. 39B 

(2) CLAIMS TO ATTACHED PUOPEUTY. 

2. —Suit hy a rhiinuiHt to property undcrnttach* 
mrnt.'] The defendant having attached certain 
pro{>erty as belonging to his judgment-debtor if, 
the plaintiff appli^ for the removal of the attach* 
merit, alleging that she bad purchased the pro- 
jierty from Jt prior to the defendant's decree. 
Her application was rejected, and an order maiti- 
tainiug the attachment passed. The plaintiff 
thoreu})on brought the present suit to establish 
her right to the property in question. The Court 
of First Instance disinlsstKl the suit. The plain- 
tiff appealer! to the District Judge, who re- 
versed the lower Court’s decree, holding that 
it was inciiinbenb on the defendant to show that 
the allegeti transaction of sale was fictitious. On 
second appeal by the defendant to the High Court : 
Held^ that the District Judge was wrong in 
tlirowing the burden of proof on the defeudaut, 
pie defendant hml obtained an order maintain* 
iiig his attachment, and it was inoumlient on the 
plaintiff, who impugned that order by the present 
suit, to prove her case. For this purjioso it was 
necessary for the plaintiff to prove the payment 
of the purchase-monoy. and that she hud been in 
possession since the alleged sale. GoviND AT* 
MAUAM r. SaNTAI, 

il, L. 12 Bom. 270. 

(3) DOCITMEXTS RELATING TO LOANS, EXE* 
CUTIO.V OF AND CONSIDEUATTON FOR, 
AND OASES OF MONEY LENT, 

3 -JudifoM doty to deride neeundum allegata ft 
prohota J The pluititifL sued upon two bonds 
executeii by the defendant in their father’s favour, 
one for R«. 2()U and the other for Rs. 9a-U> annas. 
The defendant in his written statement, as well 
as in his deposition, admitted execution of the 
bonds in quoHtiou, hut plea<io<l non- receipt of oon* 

' aideration. The Subordinate Judge held that the 
! Imnd for U». 20 > was not proveii, but awarded the 
’ claim Hj)ou the other bond. On appeal, one of 
1 the issues raised by the Assistant Judge was— are 
I the Iwmds in suit proved ? lie held that the 
i plain titTs had failed to prove execution of the 
j lionds, and dismissed the claim in toto : Ifeld^ 
i reversing the decision of the lower Court, that 
t the defendant having admitted execution of the 
' bond.s in question, the Assistant Judge acted ille- 
, gaily in the exercise of his jurisdiction in raising 
I the question of the execution. The first rule of 
1 oiljudication is that a Judge shall decide serum* 
j dum allegata et prohat a. The only question that 
I conld be trhv) in the preaent case was non-rooeipt 
1 of consideration. Gorakh Babaji v. ViTHAt* 
: Naeayan 


{1 L.H. 11 Bom 433 
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ONUS PROBANDI — rfintinned. 

(3) DOCUMENTS RELATING TO LOANS. EXE- 
CUTION OP AND CONSIDERATION FOR. 
AND CASESOF MONEY LENT-^i»;#W«r/rrf. 
4 . — Siitt on bond — Non-reoeipt of fall conitUlera^ 
In a suit for money due on a bond bo* 
tween the representative^^ of the original parties 
to it. the defendant nttemptod to redneo the chum 
on the ground that the money hod not been re* 
oeived in full, the bond having been givcu partly 
in respect of an old debt, and partly in respect 
of a credit in account, npou which tho debtor ha I 
not, in fact, drawn certain items. The Judicial 
Committee concurred with tho High Court, which 
bod reversed so much of the decree of the Court 
of First Instance as disullowoti tliosc items ; the 
latter Court not having correoUy adjusted tho 
burden of proof, and having aotc<l os if tho plain* 
tiff had relied on his own botjka to prove tho 
debt, besides, having erred in weighing tho 
evidence. llAJissWAUr KUAur. Rai Bal Kiuhhan. I 
fl.L. R.9 A1L713 
[L. R. 14 I. A. 142 

(I) HINDU LAW. 

(rt) Alienation. j 

IS.— -Joint ITlndft famll y-^Morttfagr htj fat hvr — | 
Suit to enforce the mortyaye aguhnd moh'm eharen 
— heyal neeemty — Burden of proof.] Asa general 
rule, a creditor endeavouring to enforce his claim 
under a hypothecation bond given by a Hindu 
father against the estate of a joint Hindu family 
in respect of money lent or advanced to the father 
having only a limited interest, should, if the 
question is raised, prove cither that tho money 
was obtained by the father for a legal necessity, 
or that ho rawlo such reasonable inquiries as 
would satisfy a prudent man that tho loan was 
contracted to pay off an antecedent debt, or for 
the other legal necessities of the family. There 
is a distinction between such cases as this and 
oases in which a decree has boon obtained against 
tho father ami tho property sohl, or case.s in which ' 
the sons come into Court to ask for relief against | 
a sale effected by their father for an antecedent | 
debt. Where a decree was obtained against the , 
father, and a sale effected, tho presumption is I 
that the deorco was projierly mode. Where a son 
comes into Court to ask for relief against a sale 
effected by bis father for an antece<lent debt, it 
is for tbo son to make out a case for the relief 
asked for. In a suit against tho members of a 
joint Uiitdu family U|>ou a bond given by their j 
father, and in which family property was hypo- j 
thecated. no evidenoe was given on either side I 
as to tho ciroumstanoes in which the bond was ! 
given. There was no evidence to show that any 
inquiry bs4 been made by the plaintiff as to the 
objects for which the bond was executed by the 
father : //eld that the burden of proof was upon 
the plaintiff to show either that the money was 
obtained for a legal necessity, or that he had ! 
made reasonable inquiries and obtained such infor- I 
loatiott as would iKitisfy a prudent man that the ’ 


ONUS PROBANDI— 

(4) HINDU hAVl—poneiuded. 

(a) Alienation 

loan was contracted to pay off an anteawfen 
debt or for the other legal neoessitics of the 
family, and that, no evidence having been given 
the suit must bo dismissed. Jam.na r. Nain BtJicfr. 

11.L.E.0A11. 49; 


(5) LANDLORD AND TENANT. 

Q.— Tran*feratfllity of tenure-^llrmmpthH: 
There is no presumption that any tenure held h 
not a transferablo tenure, and a landlord whf 
sues for kftae poewission on the ground that 
tenure sold was not transferable must ostablis* 
his COSO as an ordinary plaintiff Doya Chanl 
SuAHA 0. Anund Cuundke Skn Mokuhoau. 

j[I. L. R. 14 Oalo. 387 


7 Teannferahllity of tenueex.'] In a spi 
brought to recover poHsoHsioii of certain laud«f 
forming part of the putiii eHtato of the plaintiffs 
and constituting the ryoti holding of one M 
which lands were sold in exttotition of a money* 
decree against M ami purclrnmnl by tho defendant, 
tht‘ defendant sot up that tho tenure held by if 
was of a permanent and transferable nature: 
Held that tho onus of )>rovlug tho transferabiUty 
of this tonuro was upon tho defendant, /hya 
('hand Shu ha v. Annndf Chunder Sen^ I. L. It* 
14 Calc . .’1H2, not followwl, XtUPAMOYl Dabia 
r. DUUGA OoVlNU SlUKAll. 

[I. L. R. 15 Oalo. 89 


8. — Simthal PoryunnahM Settlement /lyulation 
{III of 1872), n*. 24, 25 *Nmi7 to eet a^lde tmlrr of 
Settiement O^eer.] In a suit iuftitutod In Jana* 
ary 1887 by a plaintiff to set aside a settlement 
mode under Reg. Ill of 1872, and to recover 
khan possession of a mousah, alleging that the 
defendant held tho lands os ehakran, and that the 
services for which ho held them had ceased, the 
defendant pleadfsl that the tonuro was dur*tnoku- 
rari^ that the lands hiwl l)e«n settled os such If 
Juno 1H77, and that tho suit was consequently 
barred by tbo special limitation provided by s. 2£ 
of the Regulation. It was contended that the 
onus of proving tho tenure Ui Ijo dur-moUurarL 
which hud been thrown on tho dofendant, bad 
been wrongly so thrown on him, as the suit waa 
sulMtantially one to set aside a decree: //eld 
that tho onus of proving the validity and pro* 
priety of the siRtlement proceedings upon which 
he relitsl hod Iston properly thrown on the defend* 
ant. Nadiau CiiAUD Sx.muu n CiitiifDER SiXRUR 
Sai>hu. 

{I,L.R.15 0alo.788 

9. — Bight if oeeupanry ^Permanent auUUmtor 
^/*araeudi.] The defondaoU* Rooeatort or pfw* 
doccssors in title were the oaltivating tana ntf o( 
the lands of a certain temple from a data JMt 
later than 1827, in Which year thqjr were ao de* 
scribed in the jtaimatab acconuta. lu 1830, limy 



( »3I ) 


DIGEST OF CASES. 


( 732 ) 


OK ns 

(&) IiAKDLOaO AND llZHklXT^etmcluded. 


exfOQtad » mnohalkA to th« Collector, who then 
numaged the temple, whereby they agrreed among 
other tbinga to pay certain duea. They were de* 
mrtbed In themuchalka an paraeutlis. In I3r»7, 
the plalutiff'a pre<le<»eiii*ora took over the manage' 
meat of the temple from, and ext»cuted a muohtil' 
ka to, the CeUeotor, whereby ho asrrttod among 
other thinga not to «'ject the raiyaU na long os 
they paid In 1HH2, th#* duea (which were 

payablo aeparately) having fulleu into ar rear, the 
manager of the temple eiiecl to eject the dofeiKi* 
anta : Held that the burden of proving the 
permanent charact<*r of the t^mure ret up by the 
oefondauta lay oil them. KrUhniMnmi Varada- 
rvf/a, I. L K.. r> Mad., 315, dtacuiiMed and diatin- 
goUhod TiitAOAKaJA V. Qiyana Sambandha 
Fakdara Sannadui. 

[I. L. E. 11 Mad. 77 


(6) limitation and adveosb posses- 
sion. 

foe pimetiion, hy memher of family 
admittedly ntd joint'^Partitioa.] The plaintiff 
enwl for poaMseeion of certain property, alleging 
Mtat it had belonged to a joint family, of which 
he hwl been a member, and had been allotte<l to 
him on partition. The partition wati not proved, 
and the auit waa diamiMed on the ground of liroit- 
ation. On aeoond appeal it was contended that 
if the partition wan held not to be proved the 
family must be held to be joint ; and as the |k>S' 
eeesiun of one inemlMur could not be adverse U) 
another, the decree dismissing the suit on the 
ground of limitation was erroneous. Held that 
as the family was admittedly not joint the plniu' 
tiff was bound to remove the bar of limitation ! 
by showing some sort of possession by himself ; 
withlu twelve vears before bis suit could be | 
entertainetl, and as b« bad not done so his suit 
was properly dismissed. Tulshi Pbrsuad r. 
liAJA HxmOIR. I 

ILL. R. 140iao.6lO ‘ 

IL— 'Ziwiftfftaa Aef 1077, Art 144.1 Under j 
Ati. 144 of the Limitatiou Act (XV of 1877) it is 
imi for the plaintiff to prove that be has been in | 
pc s s e s a lim within twelve years before suit, but it 
is for the defendant to show that be has held 
adversely to the plaintiff for twelve years. 
Kyamtola r. Kara valao h ariwha. 


ONUS PROBAKDI--'C<mfiaiii^d. 

(6) LIMITATION AND ADVEESE POSSES- 
SION ~ eonelitdad, 

• 0 , the burden of proof was #n claimants b 
prove their possession at some time within th 
twelve years (prescribed by Art. 162 of Soh, I 
of Act XV of 1877) next preceding the suif 
lliat the claimants certainly showed on anterio 
title was notenongh, without proof of their poa 
session within twelve years, to shift the burden o. 
proof on to the defence to show that the defend- 
ants were entitled to retain possession. Mouim 
Chumdbr Mozumdab r. Moubsh Chundb: 
NKoai. 

[ 1 . L. R. 16 Oalo. 47C 
[L. R. 16 1. A. El 

13.— i9a/Y for redemption of uavfrtwtuary mart 
gage — Plaint^ form of— Proof of Title — Act I 
1872 {Bridence Act)^ n. 118.] There is a clear dis 
tine lion as to the onu^ of proof between casei 
where a plaintiff sues for possession of land b, 
redemption of mortgage aud cates whore th< 
defence to a suit for possession of laud is twelv 
years’ adverse possession by the defendant. I 
each case the plaiutiff must plead his title ; auc 
if that title is iu issue, he mast make it out by a‘ 
least jfrimd facie evidence before the defendan 
can be put to proof of his defence. Where tb< 
defence is twelve years’ adverse possession, the 
defendant must plead and make out the title h 
alleges, aud thus show that the title of the plain- 
tiff. which otherwise had been proved or a<lmitted 
was lost. Ill a suit for possession of land b. 
rcHlemptiou of mortgage, the very nature of which 
presupposes that the possessiou of the defendan 
or his preileoessor was lawful, the plaintiff mue 
in hts plaint show the title upon which he relies 
and therefore a title subsisting at the date of suit 
Unless he gives primd facie evidence to show tha 
his anit is within time, he fails to prove his titl 
or subsisting right to the property. Philippe v 
Philiupe, h R. 4 Q. 11. D. 127 ; Ifumkine v. Zon 
Prarhy/i, L. U. 4 Ap. Gas. 61 ; Hadha Gohiad Uo. 
Sitkih V. Jnylie, 7 0. L. U. 364; Jiao Karan Sing. 
V. Bakar Ali Khan L. U. l> 1 A. Paja Kii*e» 
Butt Panday v. Karendar Bahadar Singh^h, H. i. 
I. A. 86 ; Bam Chandra Apaji v. Balaji Bkaurar 
I. L. R. 9 Boro. 137, and other oases referred to 
PARIIARAKD Ml8R f. SAHIB ALI. 

[I L.R.n A11.43€ 


l i .L. R. 13 Bom. 484 
Art 1877. Sek.lh 

Barden if proof— JBate of diepoeereeion or dieeon- 
tinnnnor ifMemnion ] I’he oluimauU bml shown 
that they formerly were proprietors of the land j 
to Which they alleged title, and from which they ; 
clatmed to oust the defendants ; but they bad I 
heca dhipoiiMUNed, or their poosewlon had beeu ' 
ditooatlBaed, some yeart before this suit was | 
hteuf hi hy them, the land was occupied by | 
the defendimls who denied their title. That being 


(7) PARTITION 

14. — Sait to Bay Part it im by (cdleetor — Speei 
fie Relief Art (/ of 1877,) t. A2—2}<\*taratwn <» 
ipecifie right* ] A (tersou bringing a anit unde 
s. 42 of the Specific Relief Act to stay a parti' 
tion directed by the Collector under Bengal Ae 
VlII of 1874, on the ground that a private parti- 
tion has already been come to, most prove ad 
only that there baa been a private paititioa, ha( 
also that, under that partition, he is entitled to 
and was in possession of m severalty, some spool' 
fto portion of the property again sought to h 
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ONUS PKOBlLNOI^<;<r}tfii»tki4. 

(7) PARTmON->cojw/*<««*<l. 
pftititioned by tbe Collector : and saoh person in 
entitled to uo declaration effecting the rights of 
other shares in the parent estate. Khoobun r. 
WfHtma Chum Singh, 8 C. L. R., 488, distin- 
gnished. Kalup Nath Sihqh v. Lala Ramdein 
Lal. 

[I L. R. 16 Oalo. 117 

(8) POSSESSION AND PROOF OP TITLE. 

16. — PtrfonoHt of PoMtMnion — Evidence of title.'] 
Possession is evidence of title, and is primarily 
exclusive. It is for him who impugns this ex> 
elusive title to show that the possession arose 
iu some way which lias preserved his own ri^ht. 
In every case the person who has been out of 
possession for more than twelve years mast make 
out some ///ci/' title, and some agreement 
or acknowledgment of that title, such that pos- i 
session is deprived of its ordinary effect througii 
licing held on a joint right, or a subordinate > 
right. Ramohandra Narayan t. Nauayan ; 
Hahadev. i 

ri. L. R. 11 Bom. 216 | 

See also Tatya v. Anaji 

[I L. R. 11 Bom 220 note 

and ViTfioBA v. Narayan. ! 

[1. L. R. 11 Bom 221 note j 

• (0) PRF-EMPTION. 

\%,^PH,re.kanc^mnncij -~Ecidenec of eoimdcrn' 
tfOH,] In suits for pro-eroption. where the | 
amount of the consideration for the sale is in i 
dispute, the rules as to the harden of proof is 
that, in tbe first instance, the plaictiff who al- 
leges the price state<I in the deed of sale to be 
fiotitinns must give some primCt facie evidence j 
leading to the presumption that the prico so J 
stated was not tbe true price. Having done \ 
that, it then lies upon the vendor and vendee to ' 
give such an explanation by evidence ns will go : 
to rehnt the presumption raised by tlic plaintiff’s 1 


ONUS PROBANDI-roarfiwIri#. 

(10) SALE FOR ARREARS OF REVENUE. 

17. ^EceeHuc Sale rotte^Acf X/ r/ 1H5J). •, 87 
— Parchtuer of ettate nold at a net ion, Eightn tf*} 
The onnn of proving that nnder-teunres in a 
taluk sold at a revenue sale under Act XI of 1850 
fall under auy of the exceptions to s. .87 of that 
Act is on the person alleging the under-tenures 
to be within such exceptions. Rash UehaRI 
RostJ V Uara Moni Drbva. 

[1. L. R. 16 Calo. 666 

(11) SALE IN EXBCUnON OP DECREE 

18. — Sait for eoHjirmation of »a.U — Sait to *et 
axide order cnncettiHg gale -Sale for inadequate 
prior, allegation of—Vatrrial irregnlaritg. proof 
of. "I In a suit for oonflrmation of a sale held in 
execution of a decree by the (Ndlend-or under s.BlJO, 
Civil Procedure Cisle, and to set aside an order by 
the Collector canooDing the sale, where it Is plead- 
ed ill dcfonco that the projierty was sold for an in- 
adequate prico, it lies on the defendant to show 
that there has boon a material irregularity 
in publishing or conducting the sale. ilANIH 
Bini r. Kalka. 

[I. L. R. 9 AIL 602 

ORDER FOR ISSUE OF NOTXOIB 

UNDER s. 494 OF CIVIL PROOE 

DURE CODE. 

See APPICAb— O rdkrs. 

[LL.R. 12 Mad. 186 

See SiTrKRTNTKvnp.MCR orHiaii OorRT 
— ^’IVIL pRof.'KmTRK Conic, s. 522. 

[L L. R 12 Mad. 186 


ORDER ORA.NTINO LEAVE TO AP- 
PEAL TO PRIVY COUNCIL. 


See Eevikw — Ordkhh 8UIUR0T TO 
ttKVIRW. 


evidence. In the majority of cases, the only 
primu facie evidence which the plaintiff pre- 
emptor could produce would bo either evidence 
showing that the vendor or the vendee hnrl made 
an ailmission that the price was fictitious, 
or else evidence showing that the market-value 
of the property wns so much less than the 
alleged priee as wonld lead any reasonable man 
tooometothe conclusion that the n1 le^Ofl priee 
was not the real price. Where the price stated 
in the deed of sale was nearly five times the 
warket-valne of the property sold, and the pur- 
chaser gave no explanation she win ir why he was 


fl. U & 16 Oalo. 292 note 

ORDER OP SPECIAL JUDGE AS TO 
SETTLEMENT OF RENTS. 

See BpKniAh on Hnconn Aptbal-^ 
Okokks suiukct to Apppau 

[1. L. R. 16 Oalo. 696 

See SrPKRiwTitNnKncKor Hfoii Coput— 
Civiu Pbockdork Cod«, a, fi22, 

#« « tuuu. 


willing to buy tbe property at a price apparent- 
ly so exiravagant.-~-Wrf that there was snfficiont 
evidence npon which to find that tbe price al- 
leged ill thecontra'!t was flctitioits. Pkagwan 
i^ngh r, Hiakahir Singh, I. L. R. 5 Alt, 184. fol- 
lowd Sheopaboas^ Oubb r. Dhahraj Durr. 

ILL. a 9 AIL 226 


ORDER REPOSING LEAVE TO APPEAL 
IN TORMA PAUPERIS 

Set LrmeM P*T*irr, Hioh Con»i’, 
N-W P.,CI.JO. 

{l.L.R.ltAU,S7B 
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OTJDB ESTATES AOT (I OF 1869). i 

HiNiiW Law — Partition — Bioht 

TO PAllTITIOK—GifiNK RALLY. 

[1. L. R 16 Oalo. 397 

1, — Jnterett t\f reginterfd talMiar — Tm*f — 

MnX A Ulukdari cstifcte, though enter- 

ckI in tlie name of one member of a joint family 
in the Uate prcparcMl in conformity with the Oudh 
Ketuten Act, I of IHfiH, may Iw «ubj<?ct to a truHt, 
implied from the aolM and deolurutionH of the 
talukdar, for the joint family an a joint estate. 
Jfardro Jhtknh v, Jawahir Stugh, 1. L. U , 3 Civic. 
fi2’i ; L. U., i I. A. 178. l»iuriii LALr. JowAiim 
SlNOIl* 

{I. L. R. 14 Oalo. 493 
fL, R. 14 I. A. 37 

2 . — Sunatty Coiutrii.etian of— -O rant of ahtolute 
hrnrjirial inlrteitt.'] HHtl tliat a talukdur was 
ontitUid UM proprietor to the lands iriclude<i in UIh 
aauad where lie hod not been by ngroement or 
otiierwine clothed with any trust as regards the 
aamo. Haidau Au Khan r, Xawau Ali Khan. 

[L. R. 16 I. A 183 

[I.L. R. 17 Oalo. 311 

— as. 8, 13 and 22. 

Hindi! Law— Will— C oNSTuncrioN— 

SrKOlAL CAHKH OF CONSTRUCTION. 

[I.L. R. 16 Oalo. 726 

■ , a. 13. 

ration in aceordtinec with the 
ofXH^ytrgnUtting the place and mode of it, in 
Ottdh.} An Ondh tatukdnri made a gi^t of a 
Tillage, part of her talukdari, to her adopted 
daugiiter; the Instrument requiring, in order to 
lie valid under Aot I of 1809, s, 18, to be register- 
fd witbln one month after execution. With a 
view to its registration, she, being a purdananhin, 
sent for the neighbonring pargaua registrar, who 
attended at her house for her oonveuieuce, took 
her aoknowleilgmout of the dcKUinent, recorded 
the i^istratiou, and tile*! a copy of the document 
in hia oftioe. Held that this proceeding was a 
registration of the document, complete and effect- 
ive,— having been substantially a registration at 
the pargan* office. Majid Hosskin r. Faxl-ul- 
MtS8A« 

[LL.R16 Calo.468 
£L. R. 16 X. A. 19 

R— «. 13, snb^saotioa l^Hraninp of **in- 
ieittatc ** 0* tnert need — HViffm Imt nnregietcred 
OMtkariijf fe aihpt—Jtiviet ration Act (/// of 
1877), s. 17.] The Ondh Estates* Aot 1869 re- 
qnires the registration of the writing by which 
an authority to adopt is exercised ; but not the 
vefietraUon of the authority, whidi ia required 
by ^ Aot to be in writing. The Indian w^is* 
Iratkm Aot III of 1877, which does require 


OUDS ESTATES AOT Cl OF 1869)— 
authorities to adopt to be registered, expressly 
excepts anthoritics conferred by will. The word 
** intestate, " in s. 13, snb-soction 1, of the Oudh 
Estates' Act, 1869, means intestate as to the 
talnkdari estate ,* and the use of the word does 
not exclude from the exception in that snb-seo- 
tion a son adopted under an authority conferred 
by a talnkdar’s nnregistered will. A talukdar 
by bis will authorized his senior widow to select 
and adopt a minor male child of his family to be 
the owner of the entire riajtat. This power having 
been exercised, the following objections to the 
adoption wore diaallowed : Ixt, one founded on 
the will not having been registered, and, conse- 
quently, the authority not having been registered. 
2ndly, one founded on the erroneous argument 
that the adopted son was not within the class ex- 
cepted in B. 13, sub-section 1, and therefore oould 
not take under an unregistered will. BUAIYA 
llAlllDAT SlNOU V. InDAR KUNWAR. 

[I.L. R. 16 Oalo. 656 
[L. R. 10 LA. 63 

OUDE LAND REVENUE AOT (XVII OP 
1870), 8. 168. 

Sec JUUIHDIOTION OP REVENUE COURT— 
OuDE Rent and Revenue Cases. 

[I. L. R. 15 Oalo. 616 

OUDE RENT AOT (XIX OF 1868), ss. 41 
and 83, ol. 4. • 

S<r Jurisdiction op Revenue Court— 
OuDE Rent and Revenue Cases. 

[1. L. H. 16 Oalo. 616 

OUDE SUB-SETTLEMENT AOT (XXVI 
OF I866i. 

Str Jurisdiction op Reyenuk Court— 
OuDE Rent and Revenue Oases. 

(L L. R. 16 Oalo. 616 

OWNERSHIP. 

Sec Kuoti Tenure. 

[1. L. R. 11 Bom. 680 

PARDANASHIN WOMEN. 

See Commission— Criminal Oases. 

fl. L, a 16 Oalo. 776 

See Rroistrae of High Court, Au- 
thority OF. 

[I. L. R. 16 Oalo. 380 

See Will— Attestation 

(X. L.R.10Oalo.lO 

— Mahmedan law^Sate of an undivided ikare 
•^Burden of proving validity of tale hg a gaeka 
woman,'] Smt for partition and possession m an 
ondividod share of piopurty sold to plainUif by 
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PJLRDANABHIN 

fta Mg9d gothm Iftdy of the olaaa of Canareee 
Mehomedaiui oalled Navoymte. The property 
aold was the Yendor's share as heiress of her 
father, brother and sister, who died in 1856, 1806 
and 1871, respectively; but it app^red that the 
property of the family had been in the pomes* 
■ion of one managing member since ISrifi. 
that the plaintiff having discharged the harden 
of proving that the conveyance to him was volun* 
tarily executed and that the transaction evidenced 
by it was real and honajiflt*, the conveyance was 
operative. Kustija r Ismail. 

[1. L. R 12 Had. 380 

PARDON. 

— Oriminal Prorednre Code, .'1.'17. .’189— 
Aecowplice — Tender of pardon, ejfeet i*f--Suhne> 
qurnt trial of ueeompliee for eonnected ofttuee^ 

A prisoner charged before a Magistrate at llenates 
witli offences punishable under ss. *171, 472 and 
474 of the Penal Code, made a confession to the 
Magistrate in res|>ect of those offences, lie was 
then sent in custo<ly to Calcutta. an<i was there, 
together with other persons, chargwl liefore a 
Magistrate with offences punishable under ss 4(17, 
473 and 475. The conduct to which these charges 
related was closely oounecUMl and mixed up 
with that to which the charges first mentioned 
had reference. Pnder s. .‘137 of the Criminal 
Procedure Co<le, the Magistrate at (’nlcutta ten- i 
dered a pardon to the prisoner upcri the condition 
Hp^ified in that section, and the prisoner accept* 
the pardon, and gave evidence for the pro«<fK'a* 
tion. The Magistrate held that this < vidcnco 
was not sufficiently corrol>oratcd, and accordingly 
discharged all the aocusc^l, but the pardon was 
not withdrawn, and there was nothing to show 
that the Magistrate was dimstisfied with the 
prisoner’s stutcmeiibs or considered that he had 
not complied with the conditions on which the 
pardon was tendered. Subsc<iuently the prisoner 
was committed by the Magistrate of lleiiares for 
trial before the Court of Sessions upon the 
charges under ss. 471, 472 and 474 of the Penal 
Code. He pleaded not guilty, but did not in terms 
plead the pardon as a bar to the trial, though ho 
made some reference to the subject ; aud the Scs* 
sions Judge having made a brief inquiry as to the 
proceedings at Calcutta, came to the couclusiou 
that there was no sufficient proof of auy con- 
ditional pardon, and convicted and seutenckl the 
accused : Held that by the terms of the condicion* 
al pardon granted to the accused by the Calcutta 
Magistrate, the conditions of which were satis* 
fied as was shown bv its never having Ijeen 
withdrawn, the accused was protected from trial 
at Benares in respectof the offences under ss. 471 , 
473 and 474, and was not liable to be proceeded 
against in respect of them, and that the trial 
and oonviciion were therefore illegal. Although 
a. 837 of the Criminal Procedure Code does not 
in terms cover a case where a Magistrate holding 
a preliminary ioqniry for committal against j 
•ev4^ persons, tenders a oouditioiial pardon to j 
one ol them, examines him as a Tfitoess, and 


PARDON-ccaefN^fed. 

subsequently discharges all the aootited for want 
of a prima facie case against them, the woida 
every person accepting a tender under this 
section shall be examined as a witness in the case '* 
mean that for all pur|>oses (subject to failute to 
satisfy the conditions of the pardon as piovidod 
for by s. 3.H9) such a person ceases to be triable 
for tne offence or offenow under inquiry or (with 
reference to s. S.39) for “any other offence of 
whicli he appears to have been guilty in oonneo- 
tion with the same matter ” while making ** a 
full aud true disclosure of the whole of the cir* 
cumstanoes within his knowledge relative to 
offences ” dinn^tly under inquiry. The words last 
quoted refer to the importanoe, when a pardon is 
t^uidered, of encouraging the approver to give the 
fullest details, so that points may be found in his 
evidence whioh may be capable of corroboration. 
'i‘he question of how far the pardon protects 
him, aM«l w'hat tH>rtioa of it should not protect 
him, ought not U* be treated in a narrow spirit. 
QuiSKN*jli;MPUi£Be r. Uamoa Chabam. 

[I. L R. 11 All. 79 

PARSIS. 

1. — Infant marriage among Par»UH»CoiUfm( of 
father or gmirdtaH'-SuH to declare an infant 
marriage null and roid^-^Jligh Court — Parei 
Matrimonial Court ■ -Jnri»dietion-^Aet XV of 
l865~/x'//'rr# Pattnf, », VZ^Enoli$k law — Suh* 

^ sequent con«en1 or repudiation-^ Adoption Hindu 
I praetier hg Parsie J In 18(18 the plaintiff aud de* 
j fondant, tlien of the ages of seven and six years re* 

I sfHJctively, went through the ceremony of marriage 
j in the presence of their resp<*ctive imrents and 
I according to Iho rites of their religion. The 
1 formal rofiMont on behalf of the plaiotlff was not 
; given hy his father, but hy his undo, with whom 
he was living and by whom he bad been adopted. 

' Nineteen years afterwards the plaintiff filed this 
suit p*’ayitig for a declaration that the pretended 
marriage was null and void, and did not create 
the status of husband snd wife between the 
plaintiff and defendant. The defendant resisted 
the suit, and claimed to be tho lawful wife of the 
plaintiff. Tho plaintiff and defendant never lived 
together as man and wife, nor was the marriage 
ever consummated : Held that nnder the cir* 
ciimstauces the formal consent of the uncle and 
tho tacit consent of the father were enough to 
satisfy the requirements of ■ S of Act XV of 
18(1.5, which requires tho previous consent of 
the father or guardian to the marriage. Hold, 
further, that such a suit not being in the cato* 
i gory of suits relegated to a special Court by Act 
! XV of 1805. tho jurisdiction to trv it remained in 
the High Court, to which it had been given by 
s 12 of the Lstters Patent Held, also, Uiat 
the law to be applied was the English Isw (snbjeoty 
I however, to any well establlsbed usage) ; that 
by the English law sneh a marriage would be an 
inchoate and imperfect marriage capable of ?»• 
piidiation by either perty after aniving at yearn 
of discretion, but capable also of being mi^o a 
valid aud binding marriage the ooiiMat of Um 

Q* 
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PAUSlS-^con^Uded, 

imrtiei thereto after thej had arriTod at enoh age. 
J/etdt further, that the eiroumatanoee of tho eaeo 
ehowed that tliere had been such acquieaoence in, 
and acoeptance of, Uie marriage bj the plaintiff 
after arriving at jeara of diaoretion as to render 
the marriage valid and binding on him, and inca- 
pable of eubeeriuent repudiation. Consumniatiori 
le the beet proof of ooneent to a marriage, but 
it not the only proof. And, tembie, that al- 
though the praotico of infant marriages is one 
whidn ffnds no warrant in their own rcligioas 
•ystem— the Parsis in Western India have in the 
course of oonturicis so guuorally adopted such 
practice from their Hindu neighbotira as to give 
such marriages amongst themselves all tho vali- 
dity they poseess amongst Hindus, making them 
independent of any question of subsequent con- 
sent or non-consent by tho parties thereto. Pe- 
SMOTAM HoUUAHJI DUHTOOU t. MKllRUnAX. 

[I. L, R. 13 Bom. 302 

2.— /’rtrjii Sueregnion Act XXI of 186*», «. r> 
— Widower,*' meaning of word^A fridoweronge- 
cond marriage ig gfill a widower rvlatireUj to de^ 
reaged wife.^ In s. fi of tho Parsi Bitccessioii 
Act XXI of 18(15 tho word “widower” means 
a widower ndatively to the deceased wife only, 
and without oonsideratiou of tho fact or possibi- 
lity of the widower remarrying. I), a Parsi, 
died intestate on the IDth September 1885, leav- 
ing a widow, (tho defendant,) and two daughters, 
and the heirs of a prc-deceosed daughter, •/, him 
surviving. J had been the wife of tho plaintiff, 
and bad died thirty-four years before tho date of 
this suit, leaving, as her heirs, her husband (the 
plaintiff) and one daughter, who was still living. 
After J*g death the plaintiff married again, and 
his second wife was living at the date of this 
suit. Letters of administration to Jf'e estates 
Were granted to his widow, the defendant. Tho 
plaintiff claimed a share in O'g estate, oontond- 
ing that he was the widower of J, one of tho 
daughters of the intestate, and entitled as suoh 
iiiuler H. 5 of the Parsi Intostate Succession 
Act XXI of 1885 ; Hf /d that ho was tho widow- 
er of ,/ within tho meaning of tho section, and, 
M SMch, was cutitltKl to a share in J/g estate. 
JKUASUIU DUAKJIlUlAi SUUTI r, PKUOKBAt. 

[I. L R. 11 Bom. 1 
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PARTIES— Col, 

2. Snits by some of a class as represent* 

atives of class ... ... 747 

3. Adding parties to suits ... ... 748 

{a) Plaintiffs ... ... 74$ 

(A) Defendants ... ... 74y 

(/») Appellants ... ... 749 

jr/) BeHpondcuts ... ... 749 

4. Substitution of parties ... ... 760 

(rt) Plaintiffs ... ... 760 

(5) Judgment-debtors ... ... 761 

{a) Respondents ... ... 761 


See MiNOB—RkpuESENTATIOKOF MINOR 
IN SUITS. 

[I.L. K. 13 Bom. 7 
See Oaths Acrr, ss. 8, 9, 10, 11. 

[I, L. R. 13 Bom. 389 

S(‘c RiauT OP Suit— Charities, 

[1. L. R. 10 AU. 18 

, Substitution of. 

See Privy Council, Practice op. 

[I. L. R, 16 Oalo. 184 

(1) PARTIES TO SUITS. 

(a) Benamihars. 

1, —Jliyht of HuU^Sn it for declaration of title 

to, and for jWHgeggion of, immo-rcahle property 

Uigela inter of real owner,] In a suit for a, de- 
claration of tho plaintiff’s right by purchase to, 
and for possession of, certain immoveable pro- 
I)erty, it was found on the evidence that tho 
plaintiff was merely a betiamidar for one of tho 
defendants, and had no right to the property. 
That defendant in his evidence dit^claimed any 
title to tho property : J/eld that the plaintiff bad 
no right to sue, being a mere benamidar, and 
neither the disclaimer of the real owner, nor the 
fact that he was a party to the suit, was sufficient 
to enable the plaintiff to maintain the suit when 
instituted, or to entitle him to have the real owner 
added as a co-plaintiff Progunno Coomar JUu 
('howdhry v. (hwroo (hum SeiH,'^^\. U,, 169 , 
followtMl. Hari Gohind Aduikari r. Akhoy 
Kumar Mozumdar. 

[I. L R. 16 Oalo. 364 

{h) Executors. 

2. — U f/iwrfw Willg Act (A’AV of 1870)— 

Sueerggion Act {X of 1866), g, 179— and 
AdmiHigtratioH Art (!' of 1881),#. i^Iiindu 
will madr tyufgide /totnharf/ relating to property 
gituate partly within anti partly outgide jfomtay^ 
I^ohate of eneh will'^Kffert of-- RepregentatUm of 
the eitate,] One L died at Surat in 1873, possMi- 
od of ancestral property situate partly in Bombay 
and parUy in the Surat District. He left a 
widow, B, and a minor son, M, At his death he 
made a will bequeathing bis property to bis son, 
and appoinUng certaia executors to manage the 
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(1) PARTIES TO 

(h) UXRGVTOVt&--^OHCludt‘d, 
property dnrinsf the eon's minority. The eon 
died in 1877, leaviu}; a minor widow, -Y. In 18711 
ono of the executors obtained probate of V* 
will from tho Hii^U Court. In 18S1 a suit was 
filed, on behalf of the minor against her 
mother-indaw, 7?, to recover poHsesflion of the pro- 
perty covered by the will of X. One of tho 
defences to the suit was that the property in dis* ! 
pate hail vested in the executor, who had uhtaiuod | 

S rebate of the wil), and that as tho defoudant 
old the estate under tho executor, the suit was 
not maintaiuable without impl6a<ltug the exe- 
cutor. //rid that the executor wa't uot a noc<^- 
sary party to tho suit. H. 171) of the Indiau 
Suooession Act (X of 18nr>) os iitoorporaUhl into 
the Hindu Wills Act (XXI of 1870) did not apply 
so far as it related to property outside Bomltay. 
The property in dispute was situaty in the Surat 
District. It was joint ancestral property. On tho 
father's death it vested in the son by survivorship, 
and on the son's death it vested in tho son's 
widow, the plaintiff in tho present suit. Under 
the provisions, therefore, of the Probate and 
Administration Act (V of 1881), s. I (if that 
Act can bo held to operate at all in the Moftissil 
before a notification is issued under s. 2,) the 
estate could not vest in the cxocuU^r, os it hml 
passed by suvivorship to another person long Us 
foro the Act came into operation. Bai Uakkou 
i'. HANKKLAL ItAiilKDAS 

* [I, L. R. 12 Bom. 621 

(<•) OUVEU.NMENT. 

3. — St’rrrtary of Statr^Vouftr of artion—StatHfr 
21 and 22 I />., t\ 100. ». <'» ).] S. 06 of 21 and 
22 Vie., c. 100, does not constitute the Secre- 
tary of State a bo<ly corjwratc, but simply lays 
down that that officer and department are t<» be 
sued a body oor|K)rate A suit, therefore, 
brought against the Secretary of State is not ono 
against any person or any real body corporate, 
but is one brought against a iioroinal defendant, 
such nominal defendant being put upon the re- 
cord merely to enable the plaintiff to obtain the 
remedy secured to him by s. O.'i. Doya Nabain 
Tewaey c. Sbcketaby of State fou India. 

(1. L. R. 14 Oalo 256 

4. — ‘Bombay Ahkari Act ( V of 1878). an. 29 
and 67 — Suit for monry illryally h rird by a far- 
mar of ahkari rtvenur — Collrrior,'] The Collector 
is not a necessary party to a suit brought against 
a farmer of abkari revenue for a refund of money 
illegally levied at bis instance by the Collector 
under s. 29 of the Bombay Abkari Act (V of 1878). 
B. 67 of the Act expressly exempts tho Col- 
leotor from responsibility. Naha van Venku r. 
Bakhabam Naou. 

ri. L. R.11 Bom 519 

(5 . — SpaeijUe lUlitf Art (Jo/ 1877), *. i2<^Ob- 
atrMcUan to allayed kiy biray.] To a suit by an 


PARTIES --eoHtinued, 

(1) PARTIES TO SmTS-^ontinuad, 

(e) Government 

owner of land under s. 42 of the Specific Relief Ael 
against one of the public who formally ulaimi to 
U.SO such lands as a publio rosA), aud who iheroby 
has endangered tho title of the owner, it U 
utinooesstuy to make the Secretary of State a 
party. Ohuni Ball e. Ram Kisuen Sahd. 

[1. L. K. 15 Oalo. 460 


(d) nrSUAND AND WiKB. 

Q. —Pra otter— M'ifr kaviny an Knyli*h domiede 
Huintj without her buttband j Case in which it was 
hold that a wife having an EngtisU domicile is cap* 
able of Kuing without joitiinglier husband as a co- 
plaintiff. Hughes r. Delhi and London Bank. 

fl. L. R. 15 Oalo. 35 


(c) Joint Family. 

7. — .y/attayrr of joint fa mihjSu it by manager 
alone — ('o-fuireetirrit whrthrr hi ee tutor y partito 
Civil /Rondure Code {Art X / V tf XmX), « 80 
— Amnnhiunt if plead iny^-’ Plaint amended in 
itreond appeal by add my part it u.] The plaintiff 
as manager of an uudividiKl Hindu family snetl to 
recover poHS4»sMion of certain lauds from tho 
defendant. Thu defundaut coutendful that tho 
plaintiff's minor brother aud undo, who were bis 
uniUvidod CO- parceners, shoubl bo mailu nartiosto 
the suit. Thu (lourt <»( First Instance held that 
the plaintiff, ns manager, could sue alone, and 
passed a decree for tbo piaiutiff. ITic first Ap- 
{wllute Ck>urt revursetl tho dcorcso, holding that 
the plaintiff could not suo ulono, except under 
th (3 provisions of s 90 of tho Civil Prooo- 
diiru Co<lo, which had not boon oompUetl with. 
On M'coud ap{H3al to the High Court, held that 
the dtdoudaut was entitled to have the plaintiff's 
uiicic and minor brother plococi on the r<3Cdrd 
eilh' r as co-plaintiffs or as defendants. The right 
of a plaintiff to asKume the character of manager, 
and to sue in that character, raises a question of 
fact and law which varies as U»o <nher members 
of the family arc minors or adults, aud. thcre- 
f(»ro, tho dcfuudaiit is always untitled in such 
suits, when the objection is t>akcn at an early 
stage, to have the other members of tho family, 
when they are known, placed on the record, to 
ensure him against the (Kmsibiiity of the 
plaintiff’s acting without authority. Tbs pUln- 
tiff was allowoii on second ajipeal to amend his 
plaint by making the other uicinbers of tho family 
parties to the suit. Haui Oopal r. Gokaldas 

KUhllAUAHUET. 

(I. L. R. 12 Bom. 153 


(0 Landlord and Tenant, 

S.— Joint leatti—SuH by onr of Joint lesson wha 
hav acquired xntrrvBt tf the other— Co-owtutrs — Bnit 
in ejectment by otut co-otmer— Parties— Oral nMree* 
! meat ineons'tMtenX with wrUten contraet—Mtmefum 
' Act J tf 1872,#. 92.1 A and P were eo-owiteti 
of certein rmurrty m Bcmber, aud by a wHUng, 
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PARTIES— 

(I) PASTIES TO SUITS— 
if ) Landlord and Ttnxm ^ oncluded , 
dftted jRQoary 1883* they grranted a lease of the 
whole of the eaid property to the defendant for 
a term of three years, from the Ist March I8H3 
iu the 28th February 1880, at a monthly rent of 
Ka. 706, Subsequently to the grantitijf of the 
said lease, e/x., on the let September 1883, P con- 
veyed her e44ual and undivided moiety of the 
aatd property to the plaintiff . On the 30th Janu- 
ary 1888—1. ff., a month l>efore the expiration of 
the lease — the plaintiff gave tho defendant notice 
todetermiiJt the tenauuy, and required him to quit 
on tho Int March thou next. The defendant re- 
lused, and the plaintiff brought this suit for pos- 
MSisioa ond for occupation rent from the 1st 
March 188rt. The defendant pleaded that the 
plaintiff was not entitled to sue alone. Held that 
the suit was maintainable by the plaiutff alone. 
Eurahim Pik Mahomed r. Curbetji Sohabji 
Dc VlTRE. 

[1. L. R. 11 Bom. 644 

(ff) Mortgaokb. Suits concerning. 

9 «— /or redemption or rtcoeery of property 
on payment oj a chaiye-^PoH»eMHion after redemp* 
tion by one of nerrral mortyogorn — Adeertte pox^te^t^ 
XiiMitrthoa.] The plaintiff sought to re- 
cover his father's share iu two portions of family 
property, one of which had been mortgaged by 
the plaintiff s father and the fath^tr of the dc 
fondant No. 1 jointly ; thu other had been nioit- 
gaged by the plaintiff's father jointly with tho 
lather of defendant No. 1 and the husband of 
dofoudaut No. 2. The first was redeeni«‘d by the 
father of defendant No. 1 alone in 18G8 : tho 
secoud was rtHleemcd by tho <iefomlant No. 1 
more than twelve years before the suit. The 
parties were Muhoiuoduns, aud the plaintiff had 
a brother and three sisters, only one <*f whom 
(defendant No. 2) was a party to the suit. Dofend- 
ttut No. 1 cuntcuded that the suit was defective 
for want of parties, and that it was tiine-harred 
The Subordinate Judge awarded the plaiutiff's 
claim. Tho Assistant Judge, on appeal, held that 
the plaintiff's brothers and sisters were necessary 
parties, but that it was too late to join them, the 
tfuit with regard to them having lM*oomo barred 
by limitation. He therefore dismisstsl the suit. 
Oil second appeal, held by the High Court that 
all i>ersons interested in a property, w^hich it is 
sought to redeem or recover ou payiuout of a 
charge, are noeoesary parties, es otherwise the 
possessor may beox|K>seil to many suits ajHiii tho 
same eauso of aotiou. Held^ also, that tho plain- 
tiff’s brotlier and sisters ought to have be-n join- 
ed as oo-plaintiffs, the defendant No. I's possession 
after re«lemplion not being adverse to them. If 
it was adverse at all. it was ailverse to the whole 
of the plaintiff’s branch of the family, so as to 
bar the right of tho group altogether But that 
ws» no reasem why tho co-owners should not bo 
admitted as oo-plaintiffs, and tho suit go on upon 
iu mariu. Buaudin r. Ismail. 

|1. L.R.llBom 426 


PARTIES -^continued, 

(1) PARTIES TO SUIT8—c<mfiHiecd. 

(g) Mortgages, Suits concerning — eontinued. 

10.— to mU^Death of tole mortgagee 
leaving eeteral heir* — Sale of mortgagee** right' 
by one of such heir*— Suit by pureha»er for gale oj 
mortgaged property- Transfer of Property Act 
IV' of 1882, *, 67. J Ujwn the death of a soU 
mortgagee of xemindari property, bis estate was 
divided among his heirs, one of whom, a sou, was 
entitled to fourteen out of thirty-two shares. The 
sou czocutod a sale deed whereby he conveyed he 
mortgagee’s rights under the mortgage to another 
person. In a suit for sale brought against the 
mortgagor by the representative of the purchaser 
it was found that the plaintiff acquired, under the 
deed of sale, only the rights in the mortgage of 
the son of the mortgagee, though the deed pur- 
ported to be an assignment of the whole mortgage. 
Held by the Full Bench that the plaintiff was not 
entitled, in respect of his own share, to maintain 
the suit for sale against the whole property, the 
other parties interested not having been joined. 
Parsotam Bar an r. Mulu, 

[l.L.B.0AU.6€ 

11 — Fir*t and geennd mortgoge* — Second mort- 
gagee not made part g to »nit by JiT*t mortgagee 
for gate of mortgaged property —Tran*fer ofJ^o- 
; petty Act {IV rj/ 1882 ), ji. Sh—Xotiee ] Certain im- 
j moveable pro]>orty was mortgaged in 1865 to /f, 

! in 1871 to {r\ and in 1873 again to II. In 1883 the 
! property was purchased by .1/, the representative 
of tr. in execution of a decree obtained in 1877 
! by 6’ in a suit for sale brought by him upon the 
I mortgage of 1871. To this snit and decree the 
; mortgai^ee under the deeds of 1865 and 187,3 was 
j not a party. In 18K5, J/ sued the representatives 
■ of /I for retleniptiou of the mortgage of 1866. 

I One of the defendants pleaded that as he was a 
I {>uiMi)o incumbrancer in the property in suit at 
the time of the plaintiff's suit against the mort- 
gagors iu 1877, he ought to have been made 
a party to that suit, and thus afforded “an oppor- 
tunity of protecting his rights by payment of 
the mortgage-money.” He did not in the Court 
below ask in express terms to be allowed tc 
redeem tho plaintiff’s mortgage, hut he did sc 
iu appeal to the High Court. J/rid, with refer- 
cuoe to the terms of s 85 of the Trausferof Proper- 
ty Act, that inasmuch as the defendantwas in pos- 
session of the mortgaged property at the time of 
the suit of 1877, and his mortgage was a registered 
instrument, it mnst be presumed that the plaintiff 
had notice of its existence and should therefore 
have made him a party, and that, under the 
ciroiimstauoes, he should be placed in the same 
{Kwition as be would have held if the deoree of 
1877 had never been passed. Muhamiiad 
Samiudoin r. Man Singh. 

[ .L.a.0AU. 186 

12. — Suit to determine right* of mortgagee-^ 
P<pre*entatiTe» of mortgagor*.] Case in which 
the lepreaontatives of eertaiu mortgagors werehel* 
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DIGEST OE CASES. 
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t>ARTIKS 

(I) PARTIES TO ^mTS^roHtinttrd. 

(g) MoRTQAQBfl, Suits uoKOEitKiNO—fowWwf/^*#/. 
to l>e necessary parties to the suit (which was om» 
to determine the rifi^hts of inorl^'a^'oes {iutvr 
*e) on the following’ groiindn : (</) that the rights 
of the mortgagees could not be determined with* 
out at the same time determining the liability of 
the mortgagors; {h) to avoid multiplicity of suits: 
(r) to give them an op|K.rtunity of being present 
ftt the taking of any aevount that might bo 
ordere<i as between the inortgageoH ; and (d) to 
entitle the plaintiff or defendant to ohlain 
casts out of the proceetls of the sale of the inort- 
gagfwl proiKirtj. Hughks c. Dklhi asd London 
Bank. 

[I L. R. 16 Calo 36 

Vi. — Suit for rodrmpfton — Parfnxto furh Suif - 
JHquit y of rvdnnpiioH , in1rr*itt n\ of prrxooH rtltitod 
tothr Mor/t/Nyor.] Thepiaintilf kiumI the defendant 
to redeem certain khofi lands mortgaged by the 
pluintifrs father to the defendant's uncle. The 
defendant objecte<l that the separated uncle ami 
couHins of the plaiutilf should he made eo-phiiii- 
tilfs in the suit. TiieKC rclatioUH of the plaintiff 
wore not joint members of the plaiiitilT H family 
at the time of the mortgage, nor did they claim 
any interest in the (Mpiity of redemption: /A/</ 
that the plaintitf's uncle and eousins were not 
necessary parties. In the absence of evidence to 
the contrary it mu-st be pri sumiHl that the mort- 
gage w’aH made by the {daint ill's father in his 
individual capacity. If the defendant had shown 
Dint at the date of the mortgage the plniiitifF's 
father and uncles were undivided, it might have 
lK‘en presumed that the mortgage w’as on their 
behalf as well us on his own. Hut this the <ie* 
feudant had failed to do. Tin: mortgage did not 
purport to have Ikjoii made by the plainlitT's father 
as manager of the family, uor did it appear that 
the plaiuLilfs unelo and cousins claimed any inter* 
«st in the equity of nMletnplioii. The mere fact 
of their relationship gave them uo iutcrest in it. 
IlAGHO Vina YAK r. Dauo. 

[I. L. R. 13 Bom 61 

(A) pARTNBusniPS, Suits conckrning. 

14. — Plaintif»--Partnf‘rithip debt — Syit hy note 
Mvrririfiy parhwr — Itvprvto'utai irox of dtvvottrd 
parttirr — ('o7itrai’t AH IX of 187‘J, h. 45 — f/r<7 
Proredurr i'odr, » 25.] The rule of English law 
that, in tra«liug partnerships, although the right 
of a dcccase<l partner devolves on his represent* 
aUve, the remcniy survives to his oo*partuer, who 
alone must enforce the right by action, and is 
liable on recovery to account to the representative 
for the deceased's share, should be applied in 
India, in the absence of statatory suthonty to the 
contrary. The effect of s. 45 of the Contract Act 
(IX of 1872) is to extend the English law applf* 
cable to trading partnerships to all cases of 
partnership. There is nothing either in that sec- 
tion nor in s. 26 of the Civil Procedure r>»de, rriad 
with it, to show that the representatives of a 


PARTIES 

(1) PARTIES TO SDITS-MHOdW. 

(/#) PAinNKIl«IllI»H. SuiTK coNCRUNlHa—CeSch/, 
dc^ceased pnrtnt*r mui^t bo joined in an action for 
a partnership debt brought by the surviving 
partner, though it may he that they might bo 
joined in such an action. OoniND Puasad r. 
CHANDA R SkKUAU. 

II. L. R. 0AU.486 

(/) llKNT SUTTB. AND TNTRUVENORM IN 

BUCH Suits. 

15. .V. If', p, Pont Aot XII of 18K1. s. 148— 

Ltindboldor o nd frnonf Suit for rent whore the 
rujht to trrnn it ix dtxputt'd - -Third prrjton who 
hitx rnutvtd 7'rnt oiadr part y ~ -,Iuri»diotion of Pont 
( onrt to pasx dfvrrt for nut ayainP xvoh party — 
tfustiou of titif ] In a suit by a landholder for 
n*«‘(»vcry Ilf rent, tin* defendants pleaded Uiat 
thfy had paid the rent bi aco shuror of the plain- 
tiff. The co-hharer made a de|>risiLion in which 
he allegHl that he was entitled to the rent not 
only as a co-shaier. hut also as the appoiiiUHl agent 
of the plaintiff. The I'ourt Iheteupon made him 
a pjii'ty to the suit under s HH of the Uciit Act, 
ami pasMiid a joint decree against him and tho 
tenant for lent: //i /if, that the (^>urt was justi- 
fied in niuUiiig him a party under s. 148 of the 
Kent Act. hut >\as not comjieUmt tiO pass a decree 
for rent against him. A party who is brought in 
under s. liH of tho Kent Act uAunoi ho mgde 
suhjei't to tho decree for rout so as to allow exo- 
ciitioti to ho taken out against him, whether 
his fnmo f Hr roecipt and enjoyment of tho rent is 
pi lived or not Tho only iwirson against whom 
stieli a d« ere*' can h»t passeil is the ionuut. Madha 
Prasad v. Amhai, 1. L IC 5 All. TiDH, reforr«(l to. 
P*r Eiu.i:, (? Mf wldi, tlmt the intention of the 
Li'tMHhiture in nllouing a third (mrson wboolalms 
under s 1 18 of the Kent Act to bo made a party 
to fhi suit may |K>sHibly bavo boon that, by bring- 
ing him 111 , he may he. bound by a doclaratiou in 
the suit that ho had in fact received the rent, so 
im to prevent him in Die civil suit from denying 
the fact that he ho/l received it. In a suit by a 
landholiier for recovery of rent in which n third 
)ierHoii alleged to have rweivoil such rout is inado 
a party under s. MS of the N.*W. P. Rent Act 
tXII of 1881 ), the ipiesf Ion of title to receive tUa 
rent cannot he deterininoil b«‘tween tho plaintiff 
and siieh person, but craii only bo litigated and 
ih*termiiied in r siilisequent suit in thoEivii Court 
The only iiuestion lietwcon the plaintiff and tho 
IK.Tsou so made a party which can ba determined 
in the Rent Court under s. 148 is the actual 
receipt and enjoyment of the rent. OOttUtD 
Ram r Nauain Das. 

[L L. R. 9 All. 394 

(J) RRVRftBIONRItS. 

16. — Piyhf of rrrrrxwnrr fa jfuo for dovtaratorjf 

drerrr.] A pfdliam was gran tod to a Hludn int 
service tenure, ami the last male holder died in 
1860 leaving him surviving a widow K and a 
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DlUluST OF CASES, 
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PARTIES -^(!>ontinu0d» 

(1) PARTIES TO BVlTB-^etfneluded. 

(j) REVEttfliOKKae — concluded, 

daughter C, In 1865 the Government disoon- 
tinned the nervloe, and in lien thereof pd of the 
reversionary interest of the Crown impo8e<i a 
quit' rent, and an inant. pottah was iHsue<l to A by 
the ittam Commissioner by which her title to the 
estate was acknowledged by the Government, and 
the estate was confirmed to her as her absolute 
property subject to the quit*rent, In 18S2 f-^and 
her minor son -rl sued A'and others to whom A'^had 
alienated portions of the estate for a declaration 
that they wore the reversionary heirs of A, and 
that the aliermtions made by K wore good only 
during the lifetime of K. Tho District Judge 
held timt there being no collusion between C and 
tho defendants, A was not entitled to join in 
tho suit: JltUl, that A was entitled to join 6’ as 
co-plaintiff. Nauayana n Cuanqalamma. 

[I. L. R. 10 Mad. 1 

(A) Tburtb, Suith helatinoto. 

an to front for ttpeciflc purpose — 
Snrplun after perfornuutee of h'unt.] Where a 
trust had Ih^u created for spocifio purposes, r/r., 
tho porformaucu of religious and cither duties, 
and the trustee had duly appointed another 
trustee in his place, the latter being entitled to 
hold the trust estate : Jfehl, that in a suit in 
which all tho parties interested wore not before 
the Court, there could be no decision as to tho 
extent of the trusts nor ns to whether any sur- 
plus profits of the trust estate WMuld, or would 
not, after tho purformauoo of tho trusts, belong 
to tho trustee personally. UiSiiKN CllANj) Basa- 
WAT r, NaIMU IIOBSKIN, 

[I. L. R. 16 Oalo, 329 
[L. R. 16 1. A, 1 

(2) SUITS BY SOME OP A CLASS AS RE- 
inUiSKNTATlVES OF CLASS. 

18 — Cirif rroenhirc $. ^O^MaJahar 

Law — Joinder o/ partirn^Suit for eaneellaiioa of 
dreth — Jhrlavat ovu no it — W it hdrawal of part of 
claimA A and junior members of a Malabar 
tarwadf sued to cancel certain mortgngcjs executed 
by their karHaron and senior anaHdraran, on the 
ground that tho soourod debt was not binding 
on the farwad, and to ap|.K>int A to tho office of 
hirnavan. The last part of the prayer was with- 
drawn. Tim mortgages w’cro executed to secure 
a decree-debt, tho decree having been passed rx- 
parte against the late karnaraa of tho tarnrad. 
No fraud was aUege<L but tho lower Courts found 
that the k*trHovn» bad been guilty of fraud in 
allowing the decree to be passed ex^jMrte, The 
plaiutillk had not been parties to the iUK:reo. and 
the other junior members of the who had 

been joinoil, were exempted from liability : Held 
per rirr. — All the members of the plaintiffs’ tarrrad 
abould have been Joined aotnally or oonstruotively 
under ». 80 of the Civil Prooedore Code. Moidin 
Kvtti f, Khisunak. 


PARTIES — continued, 

(2) SUITS BY SOME OP A CLASS AS BE- 
PRESENTATIVE8 OF CLABB-^ocncluded, 

19. — Ciril Procedure Code^ », 30. — Irregularit 
in civil cane,] The plaintiffs were fishermen be* 
longing to tho village of iY. They claimed I 
this suit for themselves and the other fisherms' 
of their village, the exclusive right of fishing i 
the Nagothna creek, between high and low wate 
mark, within certain limits set forth in the plaint 
and under s. 9 of the Specific Relief Act the. 
sought to recover possession of that right from th 
defendants, who, they contended, had dispossesse 
them within six months before suit. It was oon 
tended by the defendants that the plaintiffs 
who claimed on behalf of other fishermen of th 
village, should have proceeded under s. 30 of th 
Civil Procedure Code (Act XI V of 1882) ; //e/a 
that the objection was a good one ; but, inasmne 
as it was still open to the defendants to establis, 
their right by a regular suit, the irregularity i 
the presout suit was not such as to call for th 
exercise of the powers of the High Conrt unde 
s. 622 of the Civil Procedure Code. Buunda 
Panda r, Pandol Pos Patil. 

[I. L. R. 12 Bom. 22 

(.3) ADDING PARTIES TO SUITS. 

(a) Plaintiffs. 

20. — Ciril Procedure Code, nn. 27 and 32 — Lim 
tat ion — Institution, of suits — Change of j>artifs. 
Tho change of parties os plaintiffs, in conformit 
with the provisions of s. 27 of the Code, does nc 
give rise to such a question of limitation ns arise 
upon tho addition of a new person as a defenr 
ant under s. 32. SUBODINI Debi r, Ganod 
Kant Roy. 

[I. L. R. 14 Calo. 4C 

21. — -C/r/V Procedure Code, 1882, s, 30— 

of particK — Suit for eanerllatioH of deeds — Declan 
iorg suit — Withdrawal of part of elaim,] A an 
P, junior members of a Malabar tar wad, sued 
cancel eertnm mortgages cxecnteil by Dieir Juirna 
ran and senior anandraran, on the ground tha 
the secureii debt was not bindiug on the tarwa<. 
aud to apjioint A to the office of karnaran. Tl 
last part of the prayer was withdrawn. Th 
mortgages wore executed to secure a decree-deb 
the decree having been passed ex-pa rte againi 
tho late hirnaran of the tarwad, No fraud w 
alleged, but the lower Courts found that th 
hirnavan bad been guilty of fraud in allowin 
the decree to be p^s^ er-parte. The plainti 
had not beeu parties to the decree, and the 
juuior members of the tarwad, who had ber 
joinetl, were exempted from liability: /ieldp 
cu r.— All the memhera of the plaintiffs* tanoa 
should have been joined actually, or constmotiv 
ly under s. 30 of the Civil Prooedore Ood 
Moidin Kutti r. Kbishkan. 

[I L. R. 10 Mad. ^ 


[I. L. R 10 Mad. 322 i 
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DIGEST OF CASES. 
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PARTlSfS — eo%tiinHcd» 

(3) ADDING PAETIES TO SUITS-^onfmm^rf. 
(6) Defehdaktb. 

22. — Limitation-^SititforpartHvr*hipaeemnt « — 
fjoint eontraet — Neef nitary partirn^ Omhnion <>/*— 
Addition of new drfendant — Timr of joindor^ how 
m4ttrrial.2 A suit was brought for partnership 
accounts. U|>oii the objection of the defendant 
it was found that a necessary party defendant 
had been omitted, and such party was aftcrwanls 
added os a defendant at a time when the suit as 
against him was barretl : ffe/d, that the whole suit 
was rightly dismissed, Bamuoyal r. Jukm enjoy 
COONDOO. 

[I. L. R. 14 Calo. 791 

23. --5m #7 oriijinalhjatjaiiut ownorn —Anu'ndmfnt 
of plaint— Ship addod a» party dtft'ndant.'] Ilia 
suit foroolliHion originally iiUvl against the own* 
ers of a ship; Jhld, that the plaiutifls might 
amend the plaint by adding the ship iw a party 
defendant. IloM bay and Persia , Steam Navi« 
o ATI ON Company »•. Sueimikuu. 

[I. L. R 12 Bom 237 

( r ) ArPKLLANTR. 

24. — Appoal by widow of judymrnt-drhtor — 
Aliogt'd adopfrtl /»<»«.] A judgnieat‘dcbtor died. 
His widow was thereupon jdaced on the rcjcord as 
bis legal rcjmwntative. In the cxecution-prO' 
ceedings which followed, the widow made an 
appeal to the High Court against a certain order 
passed by the Court executing the docriHi. To 
this appeal, a i>erHon alleging himH<df to be the 
adopted son of the (loct^ased judgmont-dehtor 
applied to bo made a party. The widow oppoKcil 
the application, denying the fact of the a<loption. 
Hold that whether the applicant was or was not 
the adopted son of the deceased jinlginont-debtor, 
there was no objection to entering his name on 
the record if the decree-holder coiiseuted. as it 
tended to his security that this should be done. 
The applicant was accordingly ina<lo a co-appel- 
lant with the widow. Lakshmiiui r. Santapa 
Bevapa Shintue. 

[I. L. R. 13 Bom. 22 
{d) Respondents. 

25. — Practice — ParticM to cron* appi^aU ] Suit 
by tbc adoptive son of the obligee (doceased) of a 
hypothecation bond to recover principal and in- 
terest due on the bond against the land comprised 
in the bypotheoation. Defendant No. the ob- 
ligor of the bond, bal execute! it as manager of 
a joint Hindu family, of which defendant No. 2 
was a member, and for the rightful purposes of 
the family The family sabsef|uoatly became 
divided, and the hypothecate<l property was divi- 
ded between defendants Nos 1 and 2. Defen- 
dant No. 1 afterwards hypothecaU; I part of bis 
share for a private delit to defendant No. 3. who 
having sned on bis hypothecation and brought 
the land to sale in oxocutton became the purcha- 
ser, Ihe District Munsif passed a decree for the 


1 PARTIES— con# 

(3) ADDING PARTIES TO SUlTS-coaoWfil. 

(d) BESIHlNnKHTS— 

plaintiff, against which dcfimdauts Nos. 2 and 3 
preferred separate apiu'als, the plaintiff being tho 
sole rosi>ondent to oach appeal. The District 
Judge on appeal posscwl a dt^ree directing that 
tho plaintiff should first proceed against all the 
projwrty which was not subject to the hypothe- 
cation to defendant No. 3, iuclu<Uug the share of 
defendant No. 2. Defemlaut No. 3 prefernnl a 
second appeal joining all the other parties : Ht Ui 
that though both ilefcndauts No.'t. 2 andH proforreil 
separate ap|>oalsfrom tho original dooree, they only 
mode the plaintiff respondent, and defendant No. 5 
omittoil to make tho appollnnl (defendant No. 2) 
a party to hU api»eal, but tho relief prayed for in 
each appeal was that the original di'oroe might bo 
sot a.Hide so fur as it was in plaintiff's favor and 
against each appcliiint ...... Having regard to 

tho relief claimed, there was no reason hold that 
the appellant (defendant No 2) was a neoossary 
party U> tho npjK'al prefc«rrcHl by defeudaiit No, 3, 
Gopala r. Saminatiiayvan. 

(1. h. R. 12 Had, 265 

(4) RUB.STrnTTlON OP PARTIES. 

(rt) Pl.AlNTIPKS. 

26. — hf'ihiny drfcndoHfn phtiofiffn after gait by 
thnn Would iw harird — ion-^ ■■ CirH Proco* 

durr 18 S 2 , n, —Suit to not agidc natf A 

miUa bold by tenants in common was sold for 
arrears of revenue at a time when theownc^rs of a 
moiety thereof were minors, la a suit brought by 
the motberof thoMo minors on their V>ehalf against 
the lectors to set aside the salo, the plaintiffs 


I 

I 


iinplcadod also the other previous owners, of 
whom one was tho jmrchsser at the sale. Two 
others, in Undr writUju statomont, pleadwl that 
the puichasc bad Ucu made In fraud of their 
right/s, and claimeii to Im still untitled to their 
Hharjs in the mittu on tho ground that the pur- 
chas4;r must bo hold to bavo purchasocl for their 
benefit (Indian Trusts Act, 1882, s. 90), They 
further claimed that should tho sale be set aside 
HO far os the plaintiffs* interests wore oonoerncsl, 
tho sale of their iutfirosts also Nbould bo hold to 
bo null and void Hoforo the suit camo on for 
hearing the District J iidgo nuo wotu ordered that 
these two defendants should be male plaintiffs In 
the suit under s 32 of tho (’odo of Civil Proco- 
dufc. At tho date when this order was made, tbo 
claim of those dofendants, had they sued to set 
aside the sale in their own inUinjst, was barred 
by limitation \ —/frld that the order was illegal. 
KuisiiNA I*. Mkkamperuma Khihiina r. COLhftC* 


TOU OK 8 a LEM. 


L. ii- 10 Had. 44 


27 ,— jh ath of plainttjf a/trr judgment,] When 

a pfTsori d^ssires to bis sd^le/l as roprosentative upon 
the death of a rdaintiff after indgmeut. be moit 
satisfy the Court that he is the proper person to 
be so added. IIuuaMMAU HdEAtN v. KBVftItALO. 

9 Alim 
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PARTlES--<?<’n^ imed. 

(4) SUBSTITUTION OF PAUTIES-fflwfiwKerf. 

{b) Judombnt-Dbbtors. 

28,^Oivil Proeednre Code, $ 9 , 372. <>47 — Aniign-- 
went after decree in Cmrt of Fir*t Instance 
-^Assignee wade party after appellate decree for 
purposes qf execution.'] S. 372 of the Civil 
Prooedare Code cannot be applied to the aenign- 
ment, creation, or devolntion of an interest 8ub»e- 
quont to the <lecree in a Rait. The seotion htie 
no application to prooeedingn in execution of 
decree; and a Court has no jurindiction, reading 
a. 372 with R. 647, to bring in a partj after decree 
and make him a judgment-debtor for the purposes 
of execution. (Joeool ( hunder Oossamee v. Admin- 
istrutor-Ueneral of Jtentjal, I. L. R. 6 Gale. 726, 
SkridAttornsy-tileneral v. (^>rporation of Jtirminy- 
ham. h. il. 15 Ch. D. 423, referred to Where a 
Court had so noted, by an order which migiit have 
been, but was not, made the subjoot of appeal 
under R. 588 of the Code, — held that av there 
a'aa no jiiriRdiction to make such an order, the 
party aggrieved was competent to object thereto 
on appeal from a subsequent order enforcing exe- 
cution against him as a judgment-debtor. 
Goouall r. MusaooaiK Bank. 

a. L.U. 10 All 97 

99.— rVr/f Procedure Code, «. 234, .3.32, 588— 
Death of Judgment-debtor between order for posses- 
sion in exeeution of deeree and delirery of posses- 
sion^Appeal against appellate order reversing an 
order under s. .332.1 A occree-holder in a District 
Hnnsif's Court obtaincxl an order for possoaston of 
land in excouiiou of Ids decree on 2(lth August, on 
which day the judgmont*debtor died. Possession 
was delivered on 28th August. The porsous pos- 
aessod presented a (letition under s. .332 of theCode 
of Civil Prfioedure disputing his right to be put 
into posacRsion. on the ground, inter alia, that 
iho judgment-debtor was not represented on the 
tecor l. On appeal against the ap|)ellat6 order of 
the DUtriot Judge: held, aHsumiiig that the order 
for poHsesRion was made priv.r to the death of the 
judgment-debtor, there was no necessity for the 
aecree-bolder to bring any other person ou to tiio 
record botweeu the date of that order and tlie 
date on which the order was exeentmi JItmasami 
V. Dagiratki 1. h. H. 6 Mad. 180, disUuguishod. 
BlYTAKKA r. FaKIKA. 

II. L. R. 12 Mad. 211 

(r) nKSPOKDKNTa 

SO. — Death of plaint ijf’ respondent during pen- 
dency if appeal^ Application by defendant-ap- 
pellant for suhstitutwn of decra*t‘d''s legal repre- 
sentative —-Application by third person claiming 
to be such repeesentatire and to be substituted as 
respondent— iHvil Procednrt^ CtHie. ss, 32, 865, 
867 , 868.] During the pendency of an appeal, 
the plaiiitiit*reipondent died, and, on the appli- 
cation of the appellant, the name of // was 
entered on the record as respondent in place of 
the deceased. Subsequently K applied to be 
•nhtUinted as respondent, allegirg that he and 


PARTIES— coaf/sMcd. 

(4) SUBSTITUTION OP PARTIES-c«afiiinc<f. 
(c) Respondents— enwf/anerf. 

not n was the legal representative of the plain- 
tiffs The Court pasRod an order making K a joint 
r^pondent with //. To this H objeotedj but 
be did not appeal from the order. Ultimately 
the Court dismissed the appeal, and passed a 
decree that the money claimed in the salt was 
payable to the two respondents : Held that 
B. 32 of the Civil Procedure Code did not apply 
to the cose so as to authorize the Court below 
to add A as a respondent ; that the only other 
section under which he might possibly have 
been brought in was S. 3G5 ; that even assuming 
s. 365 to apply to such a case, the Court had no 
power to make K a respondent jointly with H, 
but should have taken oue or the other ot the 
courses specified in s. 367, so as to determine who 
w'as the legal representative of the deceased 
plaintiff; and that the coarse adopted by the 
Court was an exceedingly inconvenient one, 
which ojight not to have been taken, even if 
the Court had power under the Code to take it. 
The * questions involved in the suit’* referred 
to in the secoml paragraph of s. 32 of the 
Civil Procedure Co<ie, are questions between the 
plaintiff and the defendant, and not questions 
which may arise between co-defendants or co- 
plaintiffs inter se. The section does not apply 
to questions w'hich are not iDvolve<l in the suit, 
but crop up incidentally during the pendency of 
an appeal, such os the question whether oue 
person or another is the legal representative of 
a deceased plaintiff- respondent. HAr Nabain 
BlNUII V. KHABAa SlNOH. 

11. L. K 9 All. 447 

31 . — Civil Procedure ( ode, ss. 365, 356, ,367. 368, 
682, r>S7 . — Drat h of ptaintif*re*pondent peeing 
appeal — Substitution of alleged legal representa- 
tive on her own application — Application by 
defemlants-uppella nts to substitute another person 
as true legal representative— Power of Court to 
determine lebien of such persons is the true legal 
representative.] In a suit for declaration of title 
to, and for possession of a share in alleg^ 
nnoestral property with mesne profits, the plain- 
tiff obtained a decree in the lower Appellate 
Court from which the defendants appealed to 
tho High Court. Pending the appeal, the plain- 
tiff di^ childless, and, on her applioation, his 
wid<iw was substituted for him as respondent. 
Suits -queutlj the defendants-appellants applied 
to the High Court to have the deceased’s fatW 
brought u})oa the record as respondent, alleging 
that he, and not the widow, was the deceased’s 
legal representative and solely entitled to be 
placetl on the record as such. The father made 
no objection to the proposed substitution It 
was common ground that either the father alone 
or the wndow alone was the deceased plaintiff- 
respondent's true legal representative : Hcid by 
the Full Bench (Mahmood, J., dissenting) that, 
having regard to the words ** as nearly as may 



( ) 


DIGEST OF CASES. 


( ) 


PARTlES^on/? 

(4) SDBSTITDTION OP PATmES-^o«^#»K<v#. 
(c) BE9P0SDZST8^{>0HtiHHfd. 

be ** and ** an far as may be '' in s^ 582 of the 
Civil Procedure Code, ss. 3«5, 366, and 367 might 
be applied, at all events analogically, to the case, 
so as to enable the real legal representative of 
the deceaseil plaintiff^respoudont to be ascer- 
tained and brought upon the record ; that thu 
latter portion of s. 682 did not limit the earlier 
words of the section so as to make s. 363 the 
only provision applicable to the case ; that a 
Court of record must have an inherent power to 
ascertain Whether or not it has before it th«^ 
proper parties to an appeal if the question be 
substantially raised ; aud that, therefore, the 
Court could and should, either before or at the 
hearing of the ap|)eal, ascertain and dotermiuo 
for the purposes of the prosecution of the appeal 
the preliminary question whether the father or 
the widow was the legal representative of the 
deceased, an*! should act accordingly : Hrld also 
by the Full Bench (Mahmoop, J,, dis.‘«onting) 
that 8. 32 of the Code did not apply to the cose, 
and that if it did apply, it would be the duty of 
the Court to decide whether the father or the 
widow was the legal representative of the de- 
ceased plaintiff-re8(>oiident : Ilrld hy Mahmopp, 
J.. contra^ that the effect of s, 682 read with 
s. 687 was to place the defendants nppellants in 
the position of plaintiffs and the deceased res- 
pondent in that <»f a defendant for the purposes 
of array of parties ; that conHeqiieiilly the 
pi^visions of 8.s. 363, 36 (, 366, 366. and 3<>7 ha<l 
no application ; that, applying s. 368, the Court 
was bound to im[)lead the person named by the 
defendants-appeliuuts as a reH(K)ndcnt to the 
appeal ; that, applying s. 32, the widow occupied 
a position which gave her a sulBcieut prhnd ftn'ic 
status to be impleaded os respondent ; and that 
as there existed no authority in the CJode allow- 
ing the Court to hold au enquiry whether the 
father or the widow was the true legal represen- 
tative of the deceased plaintiff-respondent, the 
Court should bring both upon the record as 
respondents and proceed to decide the appeal 
after hearing both. Xarain Dmtu v. Lajjit Jhnii, 
I. L. B. 7 All 693 ; //tir Nantin Sintjh v. Kharag 
Singh, I. L U. 9 All. 447 ; Lukxfnnihai v //«/- 
Krishna, I. L. R 4 Bom, 654 : Jlajmourr Dahtr 
V. Chu^tfr Kant Sandvl,\. L. R. 8 Calc, 440; 
Naraini Knar v. Dnrjan Knar, I R. U. 2 AU. 
738 ; and Athiappa v. Aynnna, I. L. R. 8 Mad. 
300 ; referred to. MriiAMMAU Uumax.v r. Kifu- 
SHALO. 

fl L. R. 10 All. 223 

32 . — Civil Praeedvre Code, ss. 368, 682 — Appeal 

Abatement — Death of pin frit iff •reepandent — Ap^ 
plication by drfendaii($*appollanii for suhnfitnfion 
— Appdication pmmted after the. ist July, 1888— 
ZAmUation — Civil Proof dure Code Amendment 
Act {VXJof 1888). ts 63. XV 1877 

{Limitation Act), sck. ii.. Art MhC. I The plain- 
tiff-reepondent to an appeal pending before the 
High Court died on the I7th September 1886. 


PARTIES— eonrludrd, 

(4) SUBSTITUTION OP PARTTES-reacMril, 
(c) RBSroNDKKTS^CCSC/N/W, 
Subsequently D applied to the High Court to bo 
brought on the rword ns legal representative of 
the dtMJeoscd ; on the 16th April 1886, he waa 
referred to a rognlar suit to cstahUiih his title 
as suen representative, and on tlie 24Uh February 
1887, such suit WAS dUmiHRed. On the 8th Feb- 
ruary 1886, the derendants-appellauU applied 
to the lligh Court fur judgment ; but the appli- 
cation was dismissed under the deoision of the 
Full Bench in Cha/mal Pass v. Jagdnmbn ih*a$ad, 
I. h. R. 10 All. 260. On 24t!i Jfuly 1888, they 
appln^l to the High Court to bring certain 
persons upon the re.-onl as the legal represen- 
tatives of the deceasetl plaintiff res)K)ndent: Held 
that the applioation having l)e«n made subse- 
quent to the Ist July 1888, when the Civil 
Procedure Ctnle Amendment Act (VIl of 1888) 
came into force, and being an entirely fresh 
application not in rontin nation of any former 
proceetJingH Ijctwcen the same parties, must be 
dealt with under that Act and not under the 
('ivil PriHHidiire Co<le ns it stood before the 
ainendiiicnt ; and that as it was made more than 
six months after the death of the decease<l plain- 
tiff-respondent, the appeal abated, with reference 
to s 36.H of the (^sie aud art 176C of the 
Limitation Act (XV of 1877). J/rld also that 
the petitioners hod not shown “ suflloient cause’* 
within the meaning of s. 368 of the Code for not 
making the application within the presoribed 
period. Jlani Jiwan Mai v. ('hand Mai, 1. L, R, 
Kl All. 6H7 referrml to. CilAJUAL Dab v, 
Jaudamiia Pkahad. 

[X L.R,nAU. 408 
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See Collector. 

Cl. L. R. 12 Bom. 371 

Sre IIi.VDC’ Law— Pautition. 

8rr CAHEH UNDER JlTRlsmCTION Of ClVIL 

Court - Revenue Court* — 
Partition, 

See Khoja Mahomedaxb. 

u IaR. 12 Bom. 280 
(X.L.R.13 Bom. 384 

See Vii» Judicata— C oMFETEXT Ooubt«- 
Revexue Court*. 

[I.L.R GAaoee 
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PA RTITION— 

Instrament of. 

See Stamp Aot, 1879, «. 8 ol 11 

[I. L. R. 12 Mad. 198 

(1) FORM OF PARTITION. 

l,-^J)eelaration of title to rontinuo to rt{joy 
eeuaratfi po»een»ion of lantl — Suit for Partition.] 
Tne plftintiffB haviag obtained a declaration of 
title to ooDtinne to enjoy Boparate poBsoHsiou of 
certain landii sued the former defendants again for 
partition of the same lands : Held, that tho suit 
was unneceBsary and should bo dismisBod. Andi 
t). Tuatha. 

ri.L. R.10 Mad. 347 

(2) RIGHT TO PARTITION. 

{(l) PAltTITlON OF PORTION OP PROPERTY. 

^.^Partition of a portion of jotut family pro- 
perty-— Suit for partition of a portion of Joint pro- 
pf'rtu,] A suit will not lie for partition of a 
riortion only of joint family property Jooendeo 
Nath Mueeuji r. Jugouundu Muker.ii. 

ILL.R.14 Oalo. 122 

3.— PrtHml pnrtition — Juriedietion of Jtiyh 
Courts Oriyiml Side— -Properties uituate partly 
teithin and vnrtly without Jurisdiction.] On tho 
Original Hide of the High Court a suit for parti- 
tion of joint estate, part of the property of which 
estate is situate within and part without tho 
jurisdiotiou (there having been no leave granted 
under a. 1 2 of the Charter tosuo oouceruing the por- 
tion outside the jurisdiction), is not liable to be dis- 
missed on the ground that p.irtial partition of a 
pro{Hsrty cannot be grautotl, but may bo decreeii 
as far aa the property within the jurisdiction is 
oonoerned. The ruling of Jackson, J., in Jtuttun 
JUonee Dntt v. Projo Sfohun J)utf, 22 W. R,, 833, 
explaineil. Pitschanun Muluck r, ShibCuun- 
DKu Muluck. 

[1. L. R. 14 Oalo. 835 

(3) JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING PARTITION. 

A.— Partition of Afekal— Application hy eo- 
skarer for partit ion — Mot ice by ( ollrctor to other 
rosharers to state ohjeetions upon a specif ed day 
— Objection raised after day sjHu^ifed by oriyinal 
applicant— Question of title— Distribution of land 
•—Jurisdiction— Ciril and Derenue Courts— Act 
XIX ef 1873, 111, 112, 113, 131, 132, 241 (f)- 

Citil Procedure Code, s. 11.1 Reading together 
m.lU, 112, and 113 of the N.-W. P. Land Revenue 
Act (XIX of 1873), aa they mnst be read, the 
obieotion eontemplatod in each of them is an 
ol^eotion to be made by the person upon whom 
the notioe reouired by a 1 ll is to b» served, t. e.^ 
a peraou who is a oo-sharer in possession, and who 
has not joined in the application for partition. 
So far as as. Ill, 112, 113, III, and IlSarecon- 
omed, a Civil Court ia the Court which has Juria- 
diction to adjudioata upon queaUona of tiue or 


PARTITION— 

(3) JURISDICTION OP CIVIL COURT IN 
SUITS RESPECTING PARTmON— 

proprietary right, either in an original suit in 
oases in which the AsBistant Collector or Colleotor 
does not proceed to inquire into the merits of an 
objection raising such a question under a. 1 13, or 
on appeal in those cases in which the Assistant 
Collector or Collector does decide upon saoh 
questions raised by an objection made under 
8. 1 1 2. The remaining sections relating to partition 
do not provide for or bar the jurisdiction of tho 
Civil Court to adjudicate upon questions of title 
which may arise in partition-proceedings or on tho 
partition after the time specified in the notice 
published under s. 1 1 1. S. 132 is not to be read as 
making the Commissioner the Court of appeal from 
the Assistant Collector or the Collector upon such 
questions, nor does a. 241 (/) bar the jurisdiction 
of the Civil Court to adjudicate upon them. 
Where, therefore, after the day specified in the 
notice published by the Assistant Colleotor under 
B. Ill, and after an Amin had made an apportion- 
ment of lands among tho oo-sharers of the 
mehal, the original applicants for partition raised 
for the first time an objection involving a question 
of title or proprietary right, and this objection was 
disallowed by the Assistant Colleotor and tho 
partition made, and confirmed by the Collector 
under s. 1.31 : Held that the objection was nob one 
within tho meaning of s. 11.3, that the remedy of 
the objectors was not an appeal from the Col* 
loctor’s decision under s. 132, and that a snit by 
them in tho Civil Court to establish their tiblo^bo 
the laud allotted to other cosharers was not bar- 
rod by 8. 241 (/), and, with reference to s. 11 of 
the Civil Procedure Code, was maintainable. 
IfahibnUah v. Knnji Mai, I. L. R. 7 All. 447, 
distinguished. Sudar v. Khutnnn Singh, I. L. R. 
1 All. 613, referred to. Muhammad Abdul 
Karim r. Muhammad Suadi Khan. 

[I. L. R. 9 All. 429 

5. — Suit for partition— Here ntte-paying estate — 

Pt'oceedings under Bengal Aet VIII of 1876, 8 31, 
Effect The jurisdiction of the Civil Oonrt in 
matters of partition of a revenue paying estate is 
Te8triobo<l only in qneBtions affcoting the right of 
Government to assess and oollect in its own way 
tho public revenue : //r/rf, accordingly, that 

tho ]^ndonry of partition-prooetlings before tho 
Collector, under s. .31 of Bengal Act VIII of 1876, 
was no bar to a suit for a declaration that under 
a partial partition effected between the oo-shareni 
a portion of land had been separately allotted to 
the plaintiff. Z ah run v. Oowri Sunkar. 

[I. L. R. 15 Oalo. 198 

6. — Juriedictionof Jlevenut Court — Sait for par- 
tition and possession of a share in a fntrtieular plot 
in a patfi—y.-W,P. Land Jlcrenuc Act XiX of 
1873, Jt, 135, 241 (/).] A suit by a oo-sharer in a 
joint Bcmindari estate for partition and poeseaslon 
of his proportionate share of an isolated plot of land 
is not maintainnble in aCivil Court, with referenoe 
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PARTITION ‘-‘Continued, 

(8) JURISDICTION OP CIVITi COURT IN 
SUITS RBSPEOTING PARTITION— 

toM. 135 and 241 of the N.-W P. Land Revenue Act 
(XIX of 1873). MamDayaly. JMegu Lai 1. L. R. 
6 AU. 452} distingaished. Ijbail v. Kanhai. 

(I. L. R. 10 All. 5 

7, ^PArtition by Citil Court of a portion of a 
rerenui^^paying estate — CiHl Procedure Code {Act 
XIV of 1882), s^ 266 — Itevcnue-paying estate^ 
tMrtUion of into st^cral revenne-jnujing estates^] 
The meaning of s. 205 of the Code of Civil Proce- 
dure is that where a rcvenue-payiug estate has 
to be partitioned into se\eral rovenae-paying 
estates, such partition must be carried out by the 
Collector. Zahrun v. Corrri Sunluir, 1 I. L. R. 
15 Calo. 198, approved. Dedi Sinuii v. Shko 
LaLL SlNQH. 

[I, L. R 10 Calo. 203 

(4) MODE OP EFFECTING PARTITION. 

8, — Cir it Procedure Code 1882, s. 200 Kxecu- 
tion — Decree for partition referred to Collector — 
Collector hound to partition and dehcer over pos- 
session to several allottees under decree — Practice!] 
The duty of the Collector, to whom a decree has been 
referred under s. 206 of the Civil Procedure Code 
(Act XIV of 1882) for partition, in not confined 
to mere division of the lands decreed to be dividotl, 
but includes the delivery of the shares to their 
respective allottees. Faubuudas Lakiimidab r. 

StlAMKABBUAI. 

u. L. R. 11 Bom. 602 

(.6) EFFECT OF PARTITION. 

9, — Pamily dteelUng-housc — partition trail — 
Open spare of ground -Daseinrnt.'] V pon partition 
of joint property in Calcutta by mutual conveyances 
whether under the direction of u ('ourt of law or 
otherwise, it is irap1ie<l that the parties take their 
respective shares with easements of light and 
air as between themselves in accordance with 
the existing state of the premises In a suit for 
the partition of a family dwelling-house it was 
directed that the parties should take their res- 
pective shares by mutual conveyances with liberty 
to the plaintiff to raise a partition wall. The 
shares were allotted, but no conveyances executed: 
J/eld, that in equity the parties must be dcemtHl 
to have taken as if under mutual conveyances, in 
so far as concerned easameots of light and air 
2k>Lirjfi Chvvdeu Sjkn v. Lalmoni Dasz. 

fl. L. 1^. 14 Calc. 797 

(6) MISCELLANEOUS CASES. 

%0,-^ Apricot ion by eo-sharer for partition — 
Objection by eo-sharer in possessum — IT. W, P. Ijsnd 
Pevenw Act (X/Xof \shhss,]\l-^mj Reading 
together ss. Ill, 112. and i 13 of the N.W. P. Land i 
Eevenue Act (XIX of 187.3), as they must bo , 
read, the objection contemplated in each of them 
is an objectioh to be made by the person npoq 
whom the notice required by s. 1 Ills to be mtrr- 
edf i, r., a person who is a co-sharer in possession. 


P ARTITION — coHcl nded, 

(6) MISCELLANEOUS CASES -Cfiac/n/W. 
and who has not joined in the application for 
partition. Muiiammai) Abdul Kakiii r. Mu- 
hammad Suadi Kuan. 

[1. L.R«9AU 429 

ll.--Order for partition hy Assistant Collector 
confirmed by (yieetor— Objection snhseguentty 
made to mode of f fart ition-^ {Question of title-m,y,^ 
ir. P. Land Jterenue Act XJX of 187.3, s. 113.] 
Upon an application made nndt'r s. 108 of the 
N.-W. r. Land Uevouuo Act (XIX of lS7:i) for 
partition of a share in a mchal, no question of 
title or proprietary right of the nature coutom- 
platod by s. 113 was raised, nor any serious ob- 
jection made by any of the co-sliarers. and tho 
Assistant Collector rtHSorilini a procotKling setting 
forth the rules which wore to govern the parti- 
tion. and this prooeoding was oonfirine<l by tho 
Collector under s 131. An Amin was ordered to 
carryout tho partition, and, in taking stops to do 
so, stntA<i the principle »{K)n which he pro|)osed 
to distribute tho cmumoii land. An objection 
was tlieu for the first time raisotl by two of tho 
oo-sharers in tho Court of tho AHKis(.iiiit (V>1. 
lector to tho inclusion of a particular piece of 
land in the partition, on tho grouTid that it ap- 
portain(4 exclusively to th<*ir share. This objec- 
tion was disallowtxl by the Assistant CoU«>etor, 
and, on appeal, by the District Judge: Jteld 
that, at the stage of the procoodings when objec- 
tions were taken, it was U)o late to dotermiuo 
questions of title under s. 1 13 of tho Act ; that ac- 
cordingly tho Assistant (/Olh^tor could luji bo said 
to have done so ; that tho objections could there- 
foro only be regardixl in tho light of ohjiKJtious 
to the mo<lo in which it was pnqKSKsl to make 
tho partition ; and that coiisequeiitly there was 
no appeal from the order of tho Assistant Colleo- 
tor to tho District J udgo, or from the District J udge 
to the High Court. Tot a Uam v. Ihh uu Das. 

[1. L.R.9A11. 445 

12. —Suit to stay partition hy Collect Bengal 
Act Vlll of 1876, s 2S — iS/ferifio Uvlief Act 
{J of 1877), s. K2-~ Declaration of spccijic rights^ 
Limitation.] A pcirson bringing a suit under s. 42 
of the Hpocific belief Act to stay a jwrtltioii 
directed by the Collector under Bengal Act 
VI! I of 1876, on the ground that a private parti- 
tion bos already been com© to, must prove not 
only that there has I>ocn a private partition, but 
also that, under that partition, be is eniitlod to, 
and was in posscjssioo of, in severalty, some speci- 
fic portion of the projKJrty again sought io be 
parti tioDiHl by the (k>l lector ; and such person is 
entitlo'l to no declaration affecting the rights of 
other shares in tho parent estate. Kkaobun v, 
Woonut Churn Singh, H 0. L. R. 463, disUnguishcd* 
Si mhle-^fi. 26 of Bengal Act VIlI of 1876 does 
not bar the right to bring an ociioo, but mereljr 
limits the effect of the decree unlaat the scthMi 
is brought within a oerUin time. KAtOP NATH 
BiNon r, Lala Ramukin Lal. 

[I L. R leoolc.w 
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PARTNERSHIP. 

COKTBAOT Acrr, «. 23— ItLHOAL Cou- 
TBACTS— GEHBIIALLy. 

tl. L. H.12 Bom. 422 

Casks UKDBR Pabtikr— Parties to 
Suits — Pabtrebsuips, Suits 
conckrninq. 

See Casks TTnokr Plaint— Form and 
Contents of Plaint -Frame op 
Suits aENEBALLY— P artnership 
Suit. 

Sef Supkiuntendenck op Hioh Court 
—Civil Procedure Code, s. 622 

fl.L. B.9AU. 480 
, suit for diaaolntion of— 

See Appeal— Bombay Acts— Bombay 
Civil Courts Act. 

[I. L. R. 10 AU. 687 

See Set-off— Set-off Allowed. 

11. L. R. 10 All 687 

flf jmrinere to aeeount—Suit for 
an aeemnt — Suit hy partner to reeorer from ro- 
partner ehare of Umen and adraneee.] it is only 
in exceptional cases that a suit can be brought by 
one partner against another, which involves the 
taking of partnership accounts prior to dissolu- 
tion. A suit was brought by the widow of a part* j 
tier in an indigo concern against her (iecoostid hus- | 
handV co-partner in res^iect of certain alleged i 
losses of the concern, and to recover a moiety of { 
moneys expended by her husband in advances i 
made to indigo cultivators on behalf of the part- I 
nership. At the time when the suit was brought, | 
the partnership had not been dissolved : Ueld 
that the partnership not having been dissolved, 
the plaintiff was not entitled to an account and 
the suit must therefore fail. Jiromn v. iMpxratt, 

6 Bf. and W. liy, and Ilelme v. Smith, 7 Bing. 70U, 
dlstlngmished. Kassa Mal r. Oopi. 

[X. L. R. 9 All 120 

hy *(de enrririny ftartner — HrpreetHta- 
tirteef deeeneed partner — ('ontraet Aet IX of 1072, 
jf 4B— i^roredut'e ( ode, m, 26.] The rule of 
English law that, in trotiing partnerships, al- 
though the right of a deoeaaed partner devolves 
on his representative, the remedy anrvivee to his 
co-partner, whe alone most enforce the right by 
aoUeo, and is liable on recovery to aooount to 
the representative for the deoeoeed’s ebare, should 
be applied in India, in the abeeuoe of statntory 
authority to the oontrary. The effect of s. 45 
of the Oontract Act (IX of 1872) is to extend the 
English law applicable to trading partnersbipe 
to all cnees of partnership. There in nothing 
either in that eoction nor in s. 26 of the Civil 
Ftooedure Code, read with it, to show that the 
rsprseenUtives of a deceased partner most be 
Icinsd in an motion for a partnership debt brought 


PARTNERS HIP— 

by the surviving partner, though it may he th 
they might be joined in snob an action OoBlif. 
Prasad t. Chandab Sbkhar. 

[I.L.B.9AU.48 

S.-^SUit by Asjngnee of eseecutort of deeeate 
part wir -Suit for declaration of right to ohare o 
part nor fdiipe and for an account,’] R prior b 
his df^th was a partner with defendants in th 
firm of JV (i Co, He died on 8th Novembe 
1884. On the 9th November 1885, his executor 
passed a release to the defendants, which reoitec 
that JVx share in the Arm and future business hoc 
censed on his death ; that the surviving partner 
had requested the executors to settle the aocoun 
of their testator with the Arm, and that afbe 
examining the books and taking accounts, &o. 
a balance of Us. 8,895-11-0 was found due, o 
payment whereof the executors released the 
defendants from all claims in respect of the share 
and interest of Jl, On the 7th April 1887, the 
executors assigned over to the plain iff a one- 
anna share in the said Arm. and the plaintiff, ae 
assignee, brought this suit for a declaration o 
his right to the share and for an account. He 
nlloged that there had been no accurate examina- 
tion of the books at the time of the release ; thaf’ 
the amount really due to the testator’s estate by 
the Arm had not been ascertained ; and that i 
had been agreed on by the partners, at the time 
of the release, that in addition to the sum thereir 
mentioned, the executors, as representing the 
testator's estate, should receive a one-anna shaRe 
in the ptirtucrship : Held, on the evidence tha 
it had not been proved that all the partners con- 
sentml to the alleged new partnership, au'l tha 
on this ground alone th“ plaintiff could not suc- 
ceed in his suit. (Jowab-h Uuti'onji Limbod- 
WALLA r. Buujorji Uustomji Limboowalla. 

[I. L. R. 12 Bom. 33f 

PATENT. 

1. — Aet A' ref 1859, #. 2\-~Lieennec, Applica^ 
i tiou hy, under n, 24 of Patent Aet —J*etitioner unde’. 

l*atent Aet and lireneee haring no separate inter 
ettt.'] A licensee under a patent cannot as betweet 
himself and the patentee ehallengc the soundnei' 
of the i>ateut during the continuance of bis li 
cense. Cose in which the petitioner on the re 
cord in a proceeding under s. 24 of Act XV o 
’ 1859 was found to have had no real interest i 
' the matter a(>art from that of the licensee ; anr 
I in which the petition, having been taken to be i 
; reality that of the licensee, was dismissed accord- 
‘ iugly. In the matter of Act XV op 1859. Ii 

THE MATTER OF MoSES. 

lI. L R. 15 Oalo. 24 

2. — Jrf XTe/ 1859. s. U—Statute 15 and 1 
I'm\, e 82, s, '41 — Pa rtienlars of infringement o 

' patent, suffieiene^ of-^Praetiee.] The sole objec 
I of 8. 34 Act XV of 1859 ** an Act for grantis 
I exclusive privileges to inventors," Isubstantiall 
1 the same as t. 41 of the English Act of 1852, 1 
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PATENT ^coneluded, 

and 16 Vio. o. 82) is to ooropel the plaintiff to give 
the defendant fair notice of the case which he 
has to meet : and it is quite immaterial whether 
the requisite information is given in the plaint 
itself or in a separate paper. Thibet v. JRochet 
15 0. B. 310 ; and Needham v. Oaoley^ 1 H. and M. 
248, referred to and followed. Particulars of 
breaches, upon an alleged infringement, are distin- 
guished from particulars of objection for want 
of novelty in this, that, in the latter case, instances 
of use may not be within the knowledge of the 
patentee, and therefore must be specified, while 
in the former, the defendant must himself know 
whether and in what respects he has infringed 
the patent. The plaintiff had three patents rela- 
ting to one article, a brick-kiln ; the second and 
third being for improvements upon the invention 
specified in the first. The plaintiff indicated a 
kiln, constructed and used by the defendant, 
showing as to each of his patents the distinctive 
features of invention alleged to have been appro- 
priated : Held a sufficient compliance with s. 34. 
Ledqard r. Bull. 

[I. L. R. 9 All. 191 
[L. R. 13 I. A. 134 

PAUPER SUIT. 

Costs — Special Cases — Govern. 

MENT. 

[I. L, R. 13 Bom. 234 

Procedure Code, ttft. 401, iO(* ~Ap/di 
ration for permUaivn to xue ax pavperity prrxnited 
hy several pan perx jointly.^ The mere fact that 
several {lersons jointly present an application for 
permisHiou to sue as pauiiera does not authorixe 
the Court to entertain it on hehal f of applicautM who 
do not appear in jiersou. Buroksh r. S/dden. 

[I. L. R. 10 Mad. 193 


2. — {ourtfees, recovery of, by (torernment — 
Civil Prorrdure Code, s. 41 J — Snhjeot^mattcr of 
snit — Cross-decrees under same decree ] A plain- 
tiff suing in forma pauperis to reci»ver property 
valued at Us. OO.OIX; obtaineii a decree for IIh. 1 
The Court, with reference to the provisions of 
8, 411 of the Civil Procedure Code, dirccte<i that 
the plaintiff should pay Us. 1,1% as the amount 
of Court-fees which would have been paid by him 
if he had not been permitted to sue as a pauper. 
The Collector having applieil under s. 41 1 t*> re- 
cover this amount by attachment of the Us. X.VMi 
payable to the plaintiff, the defenduot objected that 
(i) certain costs payable to her by the plaintiff 
under the same decree, and (ii) a sum of money 
payable to her by the plaintiff under a decree 
which be bad obtained in a cross-suit in the same 
Court, should be set off against the Us. 1,439 pay- 
able by her to him, with reference to m. 24<» and 
247 of the Code, and that thus notbiug would 
jremain due by her which the Oovcniiucnt could 
recover. No application for execution was roa<le 
by the plaintiff for his Ra. 1.439 or by the defend- 
ant for her costs. On appeal from an oitier 
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PAUPER 8UIT-^re«f»Nwf<f. 

allowing the CoUeotor'. apptioaUoa, it wmow. 
tended that the ‘ subject-matter of the solt^ in 
s. 411 of the Code meant the sum which the SttO* 
oeaaful pauper-plaintiff is entitle*! to get m a 
result of his success in the suit ; but Oiat in the 
suit and the cross-suit taken together, the plain- 
tiff ultimately stood to Uwe a small sum, tbo 
defendant being the holder of tlie larger sum 
awarded altogether: Held that the oonfceution 
had no force, as execution hml not hetm taken out 
by the plaintiff or the defendant or Iwth, and it 
could not be said that the Government had been 
trying to execute the plaintiff’s deoree, or was a 
representative of the plaintiff as holder of the 
decretal order fu his favour for Us. 1,4.39, so ns to 
bring into operation the special rules of ss. 240 and 
247 of the Code between him and tbo defendant ; 
Held, also, that the plaintiff was one who, in tlie 
sense of s. 411, had suoceedetl in respect of part 
of the Bubjeot-mattor of his suit, ami on that 
part therefore a first charge was by law reserved 
and secured to the Governniout, which was justi- 
fied in recovering it in tln^se proceedings from 
the defendant, who was ordere<l by the doeroo to 
pay it in the same way as costs are t>rdinari\y 
recoverable under the Ctslo ; Held that the 
decrees in the suit and th(^ eioss-suit not having 
reachoil a stage in which the pn>visious of ms. 246 
aud 247 of the Coilo would come InU) play, no 
(jnestioim of Bt‘t-off and consequent rwluctlon or 
other mtslificntiou of the “ siihjeet’ matter '* of 
the suit decreed against the defendant as pay- 
able by her to the plaintiff bail arisen or could 
bo eiitertaiued. Janki i’, CuLLBOToii ok Alla- 

HAUAD. _ ^ 

II. L. R. 9 All. 64 


3 —Civil Pfocethtve ('ode, h. 401, ICjrplanatioH, 
and 4(ff j Cn an application to sue l« formA 
pauperis the Court is rcqtiind Ui deal with the 
question of the apjdicunl.’s paup<*rism wifh 
eiice U> the definition of that word as given In the 
Kxj laiiation bis. 401 of theCcsie of Civil Procwlure, 
and ill deciding it to ascertain the exact f>roperty, 
its market value, and the title thereU),and then U) 
deal with the case under s. 407 of the Cisle, irros- 
peetive of any stiriniscH as to the rca'on wi»y the 
applicant has vnlue<l his claim at a high figure. 
MUUAMMAO HUHAIN r AJODMIA PtlAHAJf, 

(I.L. R. 10 All. 467 


4 ._ Pf iition for Ivatf to svv ns a pauper--^ Pear* 

ivr-Hmuisitrs for sueress of appheof wn^CtrU 

Procedure (ode (Act XIV of 1882), s. 407, J 
he plaintiff af^plicd for leave U> sue as a psupsr. 
Ihe sUfce^l ns her cauw? of action that a 7®tiiig 
iri bad Ijcen left in her charge and had baen 
naintaine*! by her for a number of years ; 
ri January, I8HH, arrangemonts hail been maos 
I ith a Bbatia to get this girl married, and titmi 
he (the plaintiff) was to reocivo Ra 2,fi00 on tbo 
fiarriage ; tliat the defendant had alao agreed to 
>ay her (tho plaintiff) Hs. 2,0(10 if she would give 
he girl to nim in marriage; that before the 
larriage ocremouy could be i>erformed the deleiid* 
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PAUPER &V 1 T--C 0 ndnded. 

nnt bad indaoed tbe girl to quit the plaintiff's 
house for itnmoral purponee. She claimou Ha. 2,600 
as damages, and pra3r^ leave to sue as a pauper : 
//tftdf following Chatterpal Singh y. liaja Ham. 
I. L. H. 7 All. 601, that the facts being clear and 
the law evident, the ease might be finally dis- 
posed of on the plaintiffs application to sne as a 
pauper. Dulam r. Yallabdah Praoji. 

[1 L. R. 13 Bom. 120 

PAWNEE or MEDAL OR MILITARY 
DECORATION. 

Str Army Act, 1881, s. 166. 

LI. L. R. 10 Mad. 108 

PAYMENT INTO COURT. 

See Civil Procedure Code, b. 267. 

(1. L. R. 12 Mad. 121 

PEDIGREE. 

Evidenck—Civil Cases — Miscel- 
laneous Documents— pEDiaiiEK. 

PENAL CODE, (AOT XLV OP 1800.) 

— , 8 . 22 . 

St^e Theft, 

[I L. R. 10 Mad. 266 

, 8. 24. 

Theft. 

(I. L. R. 10 Mad. 180 

, 8. 62. 

Srf Culpable IIobiicidh. 

il. L. R. 14 Oalo. 600 

Ste Wrongful Hehtraint, 

(I.L.R. 12 Bom. 377 

, a 06, 

Sv Srntsnck—Ihpribonment— Impris- 
onment IN Default of Fink. 

(X. L. R. 10 Mad. 166, 106 note 

, a 71. 

ifev SeNTBNCE — CUMULATIVB SEN- 
TENCES. 

£I L.R,9A11.645 
[1. L. R. 10 AU. 68 
fX. L. R 12 Mad. 36 
IX.L.R. 16 0alo.442 

,a 72. 

Seff Sentencb^Cuxulative Ssnten- 

cBa 

£1. L. B. 12 Mad. 36 


PENAL CODE, (AOT XLV OF 1800)^ 

continued, 

, a 76. 

See Magistrate, JuaiSDicrrioN of — 
Commitment to Sessions Court. 

[I. L. R. 11 AU. 303 

See Sentence — Cumulative Senten- 
ces. 

[1. L. R. 11 All. 803 

See Sentence— Sentence after pre- 
vious Conviction. 

[I. L. R. 14 Oalo. 36? 

, 8. 79. 

See Wrongful Restraint. 

[I. L. R. 12 Bom. 877 

, a 84. 

See Insanity. 

[I.L. R. 12 Mad. 469 

, 8 . 88 . 

See Culpable Homicide. 

[I. L. R. 14 Oalo. 606 

, s. 06. 

See Offence relating to Documents 

[I. L. R. 12 Mad. 148 

, 8. 09. 

See Cases under Private Defence, 
Eight op. 

5r-<? Wrongful Restraint, 

[I, L. R. 12 Bom. 377 

, 8. 141. 

S*r. Rioting. 

(I. L.IL10 Oalo. 200 

See Unlaweul Assembly. 

ri. L. R. 10 Oalo. 206 

. 8. 144. 

See Sentence — Cumulative Sen- 
tences. 

U.L.B.16 Oalo. 442 

, a 147. 

Set Private Defence, Bight of. 

(I.L.R.10Oalo.2O6 

See Rioting. 

[X.L.R. 16 Oalo. 206 

See Sbntenos— Cumulative Sbntbnomb. 

(X.L.a9Aad46 
[L. B. 16 Oalo. 442, 726 
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PENAL CODE, (AOT XLV OF 1860). 

S. l 4 ! 7 ^ eontin % ed . 

See Unlawful Assembly. 

Ll.L.R.16Calo.206 

, s. 148. 

See Sentbncb—Cumulativk Senten- 
ces. 

n. L. R. 16 . Oalo. 442 

, s. 149. 

See Unlawful Assembly. 

[I. L. R. 9 All. 645 

, s. 174. 

See Cases under Contempt of Court- 
Penal Code, s. 174, 

, s. 175. 

See Production op Documents. 

ll.L. H. 12 Bom. 63 

Sec Witness— Civil Casks— Abscond- 
ing WlTNERHEH. 

Cl. L. R. 12 Bom. 63 

, a. 176. 

Sie Cases under Information of Com- 
mission OF OFFENCE. 

———,8. 177 — FurnWhingftiUe information for the 
purpose of preventing the eommueion of an offence, 
Meaning tf.] Thu luformution which, under the 
second brunch of s 177 of the Penal Code, a 
person is legally bound to give ** for the piirpOEo 
of preventing the oommiHsiou of the offence 
relates not to the coinmissiou of offences general- 
ly, but to the commission of some particular 
offence. In the matter of the petition of 
Panatulla, Panatulla r. Qi’kbn-Empuesh. 

[I.L.R. 15 Oalo. 386 

8, 179 — TP itneex rrfueni ng to annwcr — Com* 
plainant — f reminal Proeedore Code, 1SS2, e. 485. J 
Semblc . — A complainant Is not a witness punish- 
able for refusal to answer under s. 185 of the 
Code of Criminal Procedure, or under s 179 of 
the Penal Code. In re Ganesk Narayan Satiib. 

[1. L. R. 11 Bom. 600 

, 6. 181. 

SeeB. 182. 

[C L. R. 12 Mad. 461 

1.— S. 182.— ATi/jw? in/ornuifion to the police — 
Charge made againet no npeeifU’. jfrrmm-^SpeetJle 
Charge ] B. 182 of the Penal Code most be 
read as an entire section, and, when so read, it | 
applies to those esses in which the police are 
indooed, upon information suppliid to tbcni, to do ! 
or omit to do something which might effect some ! 
third peroon, and a'Uich they would not hare doiio 


OF CASES. 

PENAL CODE, (ACT XLV OF tM0% 

B. lS2-^coHtinued, 

had they known the tmth of the matter laid before 
thorn. In the Matter ok him Pbtitiok o# 
Golam Ahmed Kaei. 

fl. L a 14 Oalo. 314 

2. -8. 182,— Criminal Pn^erdMre Code, w. 349, 

42H, bi(h-*Feavnnation on afHrmatUm of one pro* 
f erring a erimiml ap^feal*-*)er{tieation of pet it hm 
of appeal.] In a of apimal from a Con- 

viction, the appellant falsely stated that the con- 
victing Magistrate (Unjlined to summon his wit- 
nesses. The MagistraU) to whom the appeal was 
preferred oallad upon the appellant to verify Uio 
allegations in the (mtition of appeal on solemn 
affirmation, and ho did so : field that the apitcl- 
lant had not commitunl an offence under s. 181 
or 182 of the Penal Code Queen* Emfrkhii o, 
SUBBAYYA, 

[1. L. R. 12.Mad. 451 

3. -8. 182. — triring fahe informat ion to a pvhlia 
ferrant. ] Under s. 182 of the Penal Code 
(Act XLV of 1850) the giving of false Informa- 
tion to a public servant is penal, when either of 
two oonNo<|uenceR is intemloil to ho oauMid, or is 
known to he likely to Im caused, hy the false in- 
formation, the first being the oansing the puhHo 
servant ** to use the lawful |»ower ol suoh public 
servant to the injury annoyance of any per- 
son.'* the second being the causing the publio 
servant ** to do or omit anything which such pub- 
lic servant ought nut to do or omit, if the true 
stat<t of facts res})ectiDg which such information 
is given wore known to him." To constitute an 
offence under the latter part of the section, it is 
not nccoHsary to show that tlio act done would be 
to the injury or anuoyanco of auy third person. 

A perHonat()d /i at au examination, called the 
Vernacular Hixth Btandard Examination. A wm* 
od the exsmination, and obtained a oertittoate 
from the oduoational autlioritios in if's name. B 
ihoroupon applied to the Assistant Collector to 
have bis name entered in the list of candidates 
for service in the llcvcnue Department. He at- 
tached to this a{>plioation the certifieato issuetl in 
his name, as it was a role of Government that 
only those who had passed the Sixth Btandard 
Examination wore efigible for employment in 
the Hevenoe Department. On receipt of this ap- 
plication the Assistant Collector ordered B't name 
to ho emterod on the list of candidates, field 
that B was guilty of the offence of giving false 
information to a public servant, within the mean- 
ing of the latter part of s. 1 82 of the Penal Code, 

QVKSN-SMFBB88 0 , GaNESH KUANDERAO. 

[Z. L.R.13Sont606 

, 8. 186 — Volu atari tv ohHrurtinf a pMia 

terrant in dirrharge of kl* dutUte—MarnUUdar^t 
decree -Krernt ion hy a Murvryor under CeUeeter^e 
ordert—Pohlic fune^tion—Uigkt iff private d^ence^"] 
In a suit filed in a Mamlatdar's Court under liombejr 
Act III ot 1876 the plaintiff obtained n demwe 
against the accused for {Hmemiou of a eertiln 
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penal OODE, (AOT XLV of 1860)^ 

pleca of When the Mamlntdar proceed* 

od to execute the decree, be found that there 
wiMi no land oorreeponding to the boundaries 
set forth in the plaint, and that the parties were 
joiut ownen and in joint occupation of the 
Land in dispute. Finding iiimsolf unable to ex- 
ecute the deoree, the Mamlntdar referred the 
matter to the Oolleotor for advice. The (Collector, 
on looking into the papers of the cane, ordered a 
•nrvevor to execute the decree by dividing the 
land in dispute, and putting the decree-holder in 
posaestion of his share. The surveyor, in attempt- 
ing to execute the decree, was obstructed by the 
aoensed, who was thereii^vm tried and convicte<l 
of the offence of voluntarily obstructing a public 
servant in the discharge of his public functions, 
under s. 186 of the Penal Code (Act XLV of 
I860). I/fld, reversing the conviction, that as 
the Collector had no legal authority to issue the 
order to the surveyor in execution of the Mam- 
laUlar's diicree, the surveyor acting under that 
order was not discharging a public function, and 
the act of the accnsed was not an offence against 
s. 1H6 of the Penal Code. J/f/d, further, that 
the Collector’s order was so entirely ultra rirex 
as to leave no room for the o(>eration of either 
the first or the second clause of s. 91) of the Penal 
(;ode. QUKKM-EAirKEss r. Titlsiiiam. 

[l.L. R. 13 Born. 168 

, 8 188 

Scr NriSANOE- Undkb Ckiminal Pro- 
CKliUHlS CoiiK. 

[l.L, R. 10 All. 116 

1 . -8 IBS— Ordrr to abatr nuhnnce - Criminal 
iH'<medMrf fWr, i:i3, IIU— AW of order and 
nutmaurnt dixohed tetter. ] The lermHof s. 1114 of the 
Criminal Prwetlure Ctslo, and the notifioation 
made by Government thereunder as to piomiilga. 
tion and issue of an onler, are diiectorv, but an 
omission to follow strictly such dir«*ction. though 
itls an irrregularity , does not invalidate the order : 
where therefore it is shown that the order has 
Iveeu bronght to the actual knowltnlge of the 
person sought to be affi»ct<Hl by it, surli omission 
does not preveut the case inuniug within s. 188 
of the Penal Code. In tiik matter ok the 

TETITION OK PARBUTTY ClIARAN AlCH. PaR- 

butty Oharam Atcu r Quken-Kmprens. 

[1. L. R. 16 Calo. 0 

2. — 8. l&B—Orimittal Pn^odure w. l.’tS, 

134, 133, 136 — 4<?rmVr of notire of order under 
#, 133 — of order trhert' not ire teat afH,r^ 
ed to kon$e tf ecesW ] A Magistrate made an 
order under s, 133 of the C<xie of (Tivil Proce- 
dure requiring to fence a certain well in a pubiio 
street or to appear liefore him and move to 
have the order set aside ; a copy of this order 
was ai&xed to the house of A’., hot he did wot 
ap^r. The Magistrate Uien a*iopted the pro« 
ceduiu prescribed by it, 186, 140, and made 


PENAL CODE, (AOT XLV OF 1860), 

8. XSB-^continthed, 

an order requiring N to fence the well by a 
certain date. N who was personally served with 
notice of the above order did not comply with 
it. The Magistrate then sanctioned the pro- 
secution of A'’ under s. 188 of the Penal Code. N 
appeared and produced evidence to prove that he 
was not liable to fence the well : — Held that the 
accused was guilty of the offence of disobodienoe 
to an order duly promulgated by a pubiio ser. 
vant and w'as not entitled to go behind the order 
and show that it was one which ought not to 
have been made. Quebn-Empbebs v. Naratana. 

[I. L. a 12 Had. 476 

, 88. 191, 192. 

See OoNFEBSroN— COKPBSSIONS TO 

Magistrate. 

(L L. a 11 Bom. 702 

, 8. 193. 

See False Evidence— Generally. 

[X L. R. 14 Calo. 663 

, s. 196. 

See Sessions Judge, Jurisdiction of. 

(1. L. K. 16 Calo 76e 

, B. 199. 

See False Evidence— Generally. 

[I. U a 14 Calo. 66C 

, 8 . 210 . 

See Criminal Procedure Code, 1882 
s. 487. 

(1. L. a 16 Calo. 12; 

, 8. 210 — C iril Procedure Code (Act XIVo^ 

IS82),#. 253 — Sat if act ion, of deem' — Exception 
decree — Frandulently executing decree after it ha$ 
been tatixjitd when xatUfaet ion ha» not been certi» 
fed to ('ourt.'] A decree-holder having proceedec 
to execute hin decree agaiust his jmlgment-debtor 
the latter objected, stating that the decree hac 
l>eeu already satisfied, although the adjustmen. 
therwf hwi not been certified to the Court as 
re(|uireil by s. 258 of the Code of Civil Prooednre 
The judgment-debtor being under the cirenm- 
stances compelled to deposit the amount of tb< 
decree in Court, applied for aud obtained sanc- 
tion to prosecute the decree-holder for an offend 
under s. 210 of the Penal Code. It was contends 
that the case did not fall within that section, as 
the satisfaction, not having been certified to tbi 
Court, could not be recognised by the Court exe- 
enting the decree, and that oonseqnenUy ns 
offence had been committed : Held that the wordi 
** after it has been satisfied,” used in s. 210 o 
the Penal Code, indicate only the fact of th 
satisfaction of the decree. The fact that thi 
satisfaction is of such a nature that the Conr 
executiqg the decree could not recognise it, do« 
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PSKAL GODS (AOT XLY OF 1860), 

8. 210— ^tinned, 

nob preTent the decree-holder from belogpro- 

e rlj conrioted of an offence under that iieotion. 

4BHUB Chundrb MoKUMpaR r. Kovodekp 
CHUNDBB PUNDir. 


leOalo. 126 

See Qdkeh-Empbsss r. Bapuji Dayakam, 

[X. L.&. 10 Bom. 288 

, 8 . 211 . 

See Cases uxdbe False Chaboe. 

, 8. 224. 

See Escape fbom Costodt. 

(2. L. R 11 Mad. 480 

, 8. 226. 

See Escape fbom Custody. 

(I. L. U. 11 Had. 441 

, 8. 268. 

Ste Nuisanoe— Public Ndisanci un* ! 
DEK Penal Cope ! 

(X. JU R. 14 Gala. 656 1 

(1. L. R. 12 Bom 437 ! 

[l.h, *i. 10 All. 44; 

8. 269. ( 

See Public Health, Offence affect- j 

INO. I 

(I. L. R. 11 Bom. 59 | 

- , 8. 283 and sb. 268 and 290 — (fhat rurf ion | 


PSNAL CODE (ACT XLV OF 1560)*- 

eoHUnued^ 

, 8.297. 

See Reliqion, Offences bblatinci to. 

Li. L. R. 10 Mad. 126 

, 8. 304A. 

See Culpable Homtcide. 

rx. L. R. 14 Oalo. 466 
(I.Ii.ai2 Mad. 66 

, 8 324. 

See Hr stknce— Cumulative Bentin* 


en tidal uaviffulde PernonH placing a bam 

boo etockade acrow a tidal navigablo river for { 
the purpOHee of ftHhiiig, although leaving in Hiicb > 
stockade a narrow optMung for the paxHago of | 
boats, which pomage wan. however, kept cIomnI : 
except on the actoal paeaage of a hoirt, were charged j 
at the inetanoe of a sub-divisional ofilcer with j 
oansing an obstruction under a, tlH.'l of the Penal [ 
Code, Held that, although it was doubtful • 
whether s. 28B applied to the case, they bad com- | 
mitted an offence under s. 268 of the Penal Cmlc, 
and were puniahable under s. 200 of that Corle. 
la THE MATTES OF THE PETITION OF (Jm KSU 
CfiANDBA KaB. 

II. JL R. 14 Oalo. 666 

.~--,8.29a 

See Cases under Xuisancx—Puruc 
Nuisance undeb Penal Code. 

«._,8.296. 

See Beugion, Offences eelating to. 

(1. L. K. 10 Mad 126 
(X.L.&10 AU 161 


Il.L. R.160alo.442 

8. 326. 

See sf.ntknce -Cumulative Sentin- 

CK8. 

(I. L. R. 9 All. 646 
[1. L.R« 16 Oalo. 726 

s. 330. 

See CARKH VSmh UUUT— CAUSING 

Hunt. 

88. 339, 340, 342. 

See WUOSUI-'UL CONFINEMENT. 

I L. R. 13 Bom. 376 


Sr WnosaruL IlBHTnAiNT. 

II. L, It 12 Bom. 377 

, 8 362 

Sfe Sentence— Cumulative Sbnten* 

‘ II.L.R. 13 llft<1.3e 

, n 372. 

S’V JOINDKH OF CUAROES. 

Li.L.SWl2 Mad. 273 

^ Bg. 372 and 373. — Ohtnininffa miner fer 

prosfihtfKm- Danetng girl raah J 

woman, being a meinwr of the dancing girl wwte, 
obtained po»«c««ion »>f a minor girl and wnplo^l 
her for the purjKMSj of prostitution ; xhe su^j 
qucntly obUiiUl in adoption nnoih^r 
from her paronUi, who ledonged to the s«ne oa^. 
She and the parents of the second girl 
obargeil together under ss. 

Ctsle The charges related to both 

that ss. 372. »73 of tbe Penal Code may be appU- 

cable in a case where the minor * 

member of the dandng ,¥ J?* 

TUSAMI Ayyab, J.-It won d ^ "O 

intention was that the girl ahould 

up as a daughter, apd that when she attaina nof 

»g. >b« lAottld be to wlecteiAet to mOT 

or follow the profeasion of her prostitiito inomK* 

QUBEN-EMPBmiE T. BaMANNA. 

IX,X«.R. 18Mad27<^ 

25 


^ r n 



771 ) DIGiiOT 01! CASisAj. ( ii2 ) 


PSKAL CODE (ACT XLV OP 1860)- 

nmtiMyad. 

, 8. 378. 

Ste TBErr, 

LI. L. R. 10 Mad. 186, 266 
(X, L. B. 16 Calo . 388, 390 note, d02not6, 402 
,8.379. 

Sift Skntkkck — Cumulative Senten- 

OKH. 

(1. L. It 10 All. 146 

Theft. 

[I L. R. 10 Mad. 265 
(1, Ii. B. 16 Calo 388, 890 note, 892 note, 402 

— — , 8. 380. 

Sfffi .Sentence-Cumulative Senten- 

CKH. 

II. L. B. 10 All, 146 

, 8. 403. 

Sit Criminal Mirappropriation. 

[I. L. R. 11 Mad. 146 
(I. L. H 12 Mad. 49 

Sre Stolen Property — Offences re- 
lating TO. 

(1. .U B. U Mad 146 

• , 88. 410, 411. 

Set Stolen Property— Offences re- 
lating TO. 

(I. L. B. 9 All- 348 
ri.L. R.16 0alo. 611 

. 8. 411. 

Sti Magistrate, Jurisdiction op— 

CuMMlTMENT TO SESSIONH COURT. 

[I. L. B- 11 All. 393 
Sti Sentence— Cumulative Sentkn- 

CBS. 

(I. L. R 11 All. 393 

, 88. 416. 419 

Ste CUSATXNG BT PERSONATION. 

(1. L. Rr 12 Mad. 161 

— , 8. 417. 

Art CHJUTtNO. 

(Lit. 21.12 Mad. 114 
[1. L. R. 11 Bom. 69 

, 8 . 420. 

Str CU EATING 


PENAL CODE (ACT XLV OP I860)- 

rtfntinutd, 

, 8. 426. 

Sit Offence Relating to Bocu- 

MENTS. 

[1. L. R. 12 Mad. 64 
See Sentence— Cumulative Senten* 

CEB. 

[X. L. R. 12 Mad. 36 

Srt Theft. 

[I. L. R. 15 Calo. 388, 390 note. 392 
note, 402 

, B. 441. 

Art Cases under Criminal Trespass. 

, s. 447. 

Str Criminal Trespass. 

[1.L.R16 Calo. 715 

Stt Theft. 

[I. L. R. 15 Calo. 888, 390 note, 392 
note, 402 

— — , B. 464. 

Stt Sentence— Cumulative Senten- 
ces. 

fl. L. R. 10 All.^146 

, 8. 466. 

Set Criminal Trespass. 

[I. L. R. 16 Calo. 667 

, B. 467. 

Stt Sentence— Cumulative Senten- 
ces. 

[I. L. R 12 Mad. 36 

, 8. 463. 

Stt Forgery 

[I L. R. 12 Bom. 36 
[1. L. R. 12 Mad. 161 

Stt Sanction to Prosecution — ^Whkbb 
Sanction is necrssart, 

[I. L. R. 12 Bom, 36 

, 8 466. 

Forgery. 

[l.L.R.14Oal0.613 

, 8 467. 

Ste Forgery. 

p. L. B. 12 Bom. 86 

See Sanction to Prosecution— Whirb 
Sanction is Necessary. 

[1. L.R-12Bom.36 


fl- L. B. 11 Bom, 50 



( 774 ) 


( 773 ) DIGEST OF CASES. 


PKNAL CODE (iiOT XLV OP 1860)- 
eonolvded, 

, 8. 471 

8m Fobokbt. 

[1. L. R. n Mad 411 
[1. L. R. 13 Bom. 616 note. 

, 0. 477. 

Sm Offence Relatino to Documents. 

[I. L. R. 12 Mod. 64. 148 

' » 0« 498.— with criminal intent 
married The wordi “auch woman’' in 

a. 49d of the Penal Code do not mean §uch a woman 
as has been so enticed as mentioned in that section, 
but mean such woman whom the accused knows 
or has reason to believe to be the wife of any other 
man ; the detention of such a woman with the 
particular intent defined in the section is one of 
the offences made punishable under that section. 
Quebn-Empbess c. Niadau. 

[I. L. B. 10 All. 680 

, fl. 409. 

See Defamation. 

[1. L. R. 9 All. 420 

,8 600. 

See Defamation. 

[I. L, R. 11 Mad. 477 

• See WiTNKPR— Civil Casks—Pui VI LKWK8 

OF Wii’NKSSKM. 

[I. L. R. 11 Mad. 477 

, B. 603. 

See Criminal Intimidation. 

[I. L. R 11 Bom. 376 
[I. L. R. 16 Oalo. 671 

, 8. 604. 

&’e Insult. 

[l.L. R. 10 Mad. 363 

— , 8. 607. 

See Criminal Intimidation. 

[I. L. R. 11 Bom 376 

, 8 611. 

Set Criminal Intimidation. 

[I. L. R. 11 Bom. 376 

See CUEATINO. 

[X. L. R. 12 Mad. 114 

PENALTY. 

Cases under Interest— Shpul a. 
TioNs Amounting to Penalties 

OM OrUEBWISE. 

[I. L. R. 14 Calo. 248 

[1. 1 ., a 10 Mad. ao 3 


See TuEATY, CONSTRUOTtON OF. 

[L. R. 16 1. A. 175 
[1. L. R. 17 Oalo. 234 


PENSIONS AOT (XXIII OF 1871). 

1. — a. 4. — Juriedietian of Oiril Aiarf— Sait 
against Oevernment far inam Uind* and makasa 
amat*’--Jiom. Jiegulatian XX JX a/ 1827, See, 0 
—Jiomftag Herenue JarisdirtioH, Act {X if 1^76,) 
jf. 4 — Makaea amate, meaning o/,] In 1826, A 
obtained a decree on a mortRaffe, awarding Um 
possession and enjoyment of oertain inam pro* 
l>orty, consisting of lauds and of oash allowanoea 
annually paid from the Qovomment treasury^ 
called mokasa a male. A and his successors oon* 
tiuucNl in iHMiKCHsiou down to 1832, when the inam 
was attached ou behalf of Ooverumeut pending 
an inquiry, under llombay Act XI of 1^2, Into 
the title of the holders of the inam, The attaoh* 
meat remainiul iu force till 1805, when Oovera* 
ment finally decided that the inam property, with 
the exception of a ct^rtoin portion, should be reator* 
vd to those from whose )>OHsctwioii it bad been taken 
in 1852. Thereupon />, the successor In interest 
of A, applied to the Collector to be restored to 
possession. The ColIccUir refused. D therofors 
sued him tor arrears of the meh4tea, amale, and 
obtaini^ a decree in 181»8, Ther(«fter /> did 
not receive any payment from the Government 
treasury. In 1383, U filed the present suit 
against Oovernraciit to recover poaseMsion of iba 
inam lands together with arrears of the amals* 
Held, that the suit against Oovernmeut was not 
cognisable by the (*ivU Courts both under the 
Pensions Act (XXIII of 1871), s. 4, and under 
the Bombay Uevenue Jurisdiction Act (X of 1876), 
ri. 4 . Both these Acts, though not retrospeotivo 
in their operation, still do not create rights to 
relief against the Government where none snb- 
sIsUhI iKifore. Accordingly, the suit, being barred 
under Bombay Regulation XXIX of 1827, was 
e<iually barred under tbo later Acts XXllI of 
1871 and X of 1876. SitiVRAM Dinrar Guar* 
PUBAY V, Secretary of State for India, 

[I.L.R.nBom. 222 


2 — 8 . 4 . — granted to moeque-^^uris* 

dirtiaa of Cihl Court ] S. 4 of the PeoiJona 
Act, 1871, provides that no CivU Court shall enter* 
tain any suit relating to any pension or grant of 
money or laud-revenue confcried or madeby tlia 
British or any former government, whatever may 
have been the consideration for any snob pemion 
or grant. an<l whatever may have becE the nature of 
the payment, claim, or right for which snob pen* 
•ion or grant may have been snbetitutod aeUL 
that a yaumia allowance granted to a religions 
institution did not fall within the pnrview of Ibo 
Peoaioas Act Athavulla e. Gouse- 

[I. L. E.UX84283 
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PBNSIONS ACT (XXIII OP 

d.— '0. 4i,’-^Grant of rillageg enahling grantee 
to receive the land reveanfi.'] Butt tfQ recover a 
iiioio<7 of two villages granted as a jaghir ; ^Hdd 
that, as the original grant was not of the free- 
hold or fall ownership in the soil, thosnit was 
barred by a. 4 of the rensions Apt, 1871. Hama 
V. B(7BBA« 

ll. L. H. 12 Mad. 98 

4.-9. 4 and BB. 0, and Grant of la^id 
reven/ue — Suit by aoMignee*, zfmindarH,for arrrnrtt 
•^Rigkt of vlaintiffe admitted by Gorrrnmeni^ 
Want of tmlector'H eerfifieote effect o/A The sec- 
tions of the Pensions ActfXXIIlof 1871) restrict- 
ing the Jnrisdiotion of the Civil Courts to enter- 
tain suits relating to pensions of grants of money 
or land revenue must bo construed strictly. Held 
that a suit by the assignees from Government of 
land revenno, whose rights were admitted by 
Government, to recover arrears from persons 
admittedly liable to pay revenue to somebody, but 
who disputed plaintiffs right thereto, came within 
aootion 8 of the Pensions Act (XXIII of 1871) and 
was not barred by sections 4 and 6 by roasou of | 
DO certificate having l>een obtained as therein 
provided. Nauar Mal v. Ali Ahuad. 

[I.L.R. 10 All. 396 

, a. 6. 

St'e 8. 4. 

11. L. R. 10 All. 396 

, 8 . 7 . 

iSir Mahomrdan Law — Gift — Vali- 

DJTY. 

(1. L.R .9A1L213 

, B. 9 

See s. i. 

(I L. H. 10 All 390 

PERSONATINO PUBLIC SERVANT. 

See SgMTKNCiC Cl MULATIVK SkNTEN- 

CK8. 

U.L.R. 10 All. 58 

PETITION. 

Jiv EviDKNrK Civil. Casps Mi.'^rKL. 

I.ANEurSlHH'irUKNTH PETITIONS. 

(I. L. H. 10 Mad 334 

PLAINT. 

1. Form apd oon tents of plaint 

(a) Frame of suits generally 
{b} Defendants 
(c) Bi>eeisl oases 

2. verihoaUou and lugnainro 
2. Amendment of plaint 
4 . Uetnrnof plaint 
A. IU)ecUou of plaint 


PLAINT— 

, Amendment of. 

See Issues — Fresh ob AoornoNAb 
Issues* 

[I. L. R. 13 Bom 664 

Ste Minor— Kepbesbntati ON of Minob 
IN Suits. 

[I. L. 9. 13 Bom, 7 

, Return of. 

Si^e Appellate Court— Exercise of 
Powers IN various Casks— Plaint. 

[I. L. R. 9 All. 191 
[L. R. 13 I. A. 134 

(1) FORM AND CONTENTS OP PLAINT, 

(a) Frame of Suits obnebally. 

1. — Partnership suit — Suit by eolc eurviring 
partner to r ec or er partnership aeht,^ In a suit 
brought by a sole surviving partner to recover a 
partnership debt, the plaint, if properly framed, 
ought to allege that the debt of which recovery is 
prayed was a partnership debt, that the deceased 
partner had ditMi before the suit, and that the 
suit was brought by the plaintiff as surviving 
partner for his own benefit and that of the estate ; 
but the suit should not be dismissed merely bo- 
cause the plaint did not contain these averments. 
Jell v. Dmglas, 4 B & Aid, 374. Gobind 
PRASA!) r. CUANPAB SEKHAR. • 

[I. L, n. 9 All. 486 

Z.-^Charges of fraud — Pleading,] A plaint) 
charging fraud roust set forth particulars ; general 
allegations, however strong the words, not even 
amounting to an averment of fraud of which a 
Court can take notice. GUNOA Nakain Gui*ta 

r. Tiluckram Cuow'dry. 

[I. L. R, 15 Oalo. 533 

3. Suits for iooneg — Suits for sums due on tab- 
tug arrouHts -Civil Proeedun Code.s. 50.] Under 

s. f»() of the Cotie of Civil Procednre (Act XIV 
of 1HS2) if a plaintiff seeks the recovery of 
money, the plaint must state the precise amount 
HO fur ns tlio case admits ; while in a suit for the 
amount which will 1 k‘ found due ou taking uu- 
settltMl accounts, tho plaint ueed only state approx- 
imately the amount sued for. As in the former 
instance Uie precise oinoont, so in the latter the 
approximaU* amount stated in the plaint, must be 
taken be the amount of value of the snbjeot- 
mattt’r of the suit for purposes of jurisdiction. 
KfirsHALCHANn MuLCBANn r. Nagindab Moti- 

CHANI>. 

[I. L. R.12Sfom. 675 


Col, 


(fr) Defendants. 

4.~~5a4l hy Hank for money against erentfrix — 
78'i i Ih'seriptiom of juirt ns-— Order returning plaint 
782 for A suit was brought by the 
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PLAINT— 

(1) FOIIM AND CONTENTS OF PLAINT- 

eoneluded 

<>) Defekdakts— 

tnuiAsrer of tbe M Bank a^rainst the executrix of 
JB to teooTor a ftum of nioney ae duo upou a bond 
exeouted by B in favour of the Bank. The plaint 
doBoribed the defendant as **Mr8. Sarah G. Barlow, 
of Musaoorie/’ and stated that she was executrix 
of the deceased B. The Court of First Instance 
returned the plaint for amendment under s. 5:) of 
the Civil Procure Code, booauso tbe defendant 
was not properly described. IltUt, that this 
STound failed, because it was clear that the 
defendant was stated to bo the executrix of the 
deceased, and the suit was brought against her 
in that capacity. Mussoorib Bank v. Barlow. 

[I. L. R. 9 All. 188 

( o ) Special CabeA 
for redemption of mortgage — TitU% ex- 
intence and proof of-^Limitution ] In a suit for 
possession of land by redemption of a mortgage, 
the very nature of wliich presup posies that the 
possession of the defendant or his pro^looessor 
was lawful, the plaintiff must in his plaint show 
the title upon which he relies, and therefore a 
title subsisting at the date of suit. Uuifjss ho 
gives primA faeie evidence to show that his suit 
is within time, ho fails to prove his title or sub* 
sisting right to the property. Philippi v. Philippic 
L. It. 4 Q. B D. 127; BawAim v.I^tra Penrhyn, L R. 

4 Ap. Cas. 61 ; Iladha Gobind Hoy Sahab v. /nglin, 

7 C. L. R. 364 ; Jiao Karan Stnyh v. Bnkar AH 
Khaii,\i. R 9 I. A. 99 ; Jiojak Kialien Butt Patulay 
V. Narendar Bahadur Singh , L. R. 3 I. A. 85 ; Ham 
Chandra Apoji v. Jialaji Bhaurai\ I L. U. 

9 Bom. 137, and other cases referred to. Parma* 
KAND MisR r. HaKIU AlI. 

[I. L. R. 11 All. 438 

(2) VERIFICATION AND SIGNATURE. 
B.’^Su/Heirney of rerifu'ation. — Ciril Procedure 

Code, 1 A suit was brought by the Manager 
of the M Dank against the executrix of B to 
recover a sum of money as duo upon a bond ex* 
ecuted by B in favor of the Bank. The plaint 
began thus : — ** George Ifonry Webb, manager of 
the above*named plaintiff's business, states as 
follows,"* and proceeded to state that the deceaso<l 
was, at the time of his death. ** Indebtetl to the 

S laintiff."" and to set forth the oause of action in 
etail. It Was signed and verified thus : For 

the M Bank, Limited. G. H. Webb, Manager.” 
The Conrt of First Instance returned the plaint 
for amendment under s. 6.3 of tbe Civil Procedure 
Code, because tbe plaint was set out as made by 
George Henry Webb as manager, and not as on the 
fMuri of the Bank. Held that this ground did not 
come within s. 63 of the Code, as it was clear 
that the circamstaoeers set out in the plaint ap- 
plied to tbe case of tbe plaintiff Bank, and the j 
plaint sniBcieaUy fulfillt^ the requirements of 
the Code that the facts which the plaintiff con- 
fi dffTS cmential tbooid be oooctsely and clearly 
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PLAINT -'COHtinutd, 

(2) VERIFICATION AND SiaKATlTBK-<>«MM. 
set out, and that the vorifloaaou should bo raadO 
by some one aociuainted with those facte. Mtm* 
BooRtB Ba.mk r. Barlow. ^ 

[I L. H. 0 AU 18$ 

7 — Allegation of fraud.’] Whore a plaint con* 
tainoil uumerous allegations of fraud some of 
which must have been true or false to the plain* 
tiff‘8 own knowhslge, and was signed and verifit^ 
on the plaintiffs behalf by his general attorney. 
Held that the defendants must reasonably re- 
quire the plaintiff to Htit>soribo and verify the 
plaint himself, and that ho should so snbMribo 
and verify. Rajau of Tomkciii r. Bkaidwood. 

[I. L. R. 9 AU. 605 

(3) AMENDMENT OP PLAINT. 

8. — Suit brought for amount in excete if JurU* 
diction if Bun*if — Suit to drrUire land liable 
to he Mold in execution if decree — Ciril }*roeedure 
Codi\ MM. 60 and 37,3 * - W’ifhdramtl of part of r/atw.] 
In a suit brought in a District Munsifs Court to 
declare ciirtaiii land liable to be stdd in exeoutioo 
of a decree for more than tls. 2.6(M), the defen- 
dants pleaded that the Court had no Jurisdiction^ 
The Muusif allowoil the plaintiff to amend the 
plaint by stating that he abandoned his claim to 
execute the deoroe against the land for more than 
lU. 2,5(N) On appeal, the District Judge held 
that the plaint could not be amended after the 
first hearing. Held, on appeal to the High Courts 
thid the claim was not one which oould Im amend- 
ed, so as to bring the suit within the pecuniary 
jurisilietion of the District Munsif. Annaji e. 
Rama Kuhlp. 

[1. L. R. 10 Mad. 158 

9. “*Allrifatiitn if Frauds Alteration of nature 
if fraud charged. \ Where in a suit for repay- 
ment o* a certain sum which hail after a eotn- 
promise made by the official assignee boon paid 
to a person, who hod assisted in taking the ao- 
oounts, such payment being nnanthorieed by the 
Cemrt. the plaint, as presented, alicgod the frau* 
dolent concealment of the payment from tbe 
assignee and aftc^rwards, when all the evidence 
had been taken, and it had been established that 
the assignee know of the payment, this was 
amended to the statement tliat if he did know of 
it he hwl no power to consent to it, and that hie 
consent would not be binding, the payment being 
a fraud upon the Court ; /frtd that the afnend- 
meut at the stage when It was made was not 
permissible. Ai>i>ll IloHflEiKZENAiL e.TCRMEK. 

[X L. R 11 Bom. $80 
[L, R. 14 1. A. in 

10 ^ Ciril Procedure Code, i. 63—^4/ by Bank 
/nr money agmuMt rxeeufrijt-^ Order rHuminf 
plaint for am^ndmi^ni-^Form of A tnil 

was brought by tbe manager of the M Battll 
against the exocutria of if to recover a raoi of 
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PtAimT-^ontinned. 

($) AMBKDMBNT OF 

notM/iii doe nmm » bo&4 execmUd bv B in 
UYonr of tho Mnk. The plflinfc deeerlWl the 
defendent m *' Mn. Berth G. Berlow of Moasoorie/' 
end eteted th&t ahe wta executrix of the deccftaed 
Jt. It beffftn tbue:— “ Oeorgre Henry Webb, 
manager of the above-named plaintiS’e bneinese, 
•iatea a« fcdlowa.” and proceeded to atate that the 
deoeaaed waa, at the time of hia death, indebted 
to the plaintiff,’^ and to net forth the cauae of 
action in detail. It vaa eigoed and verified thus : 
— “ For tho Ji Hank, riiinite<}, 0. U. Webb, liana* 
ger.” The Court of Firat Inatonoe returned the 
plaint for amendment under a. fiS of the Civil 
rroeedurc Co<!o. liccauae the suit ahonld not have 
been brought in tho form in which it waa brought, 
bot in the form referred to in a 21B and No l<n> 
of ioh. I V of tlio Coda. /Md, with reference to this 
ground, that tha plaintiff waa at liberty to bring 
a aoit for moucy against any person administer* 
ing to or repreaenting the estate ; and if such 
euit ahould be found with reference to the facte 
fn evidence not maintainable, it should bo dis- 
miaaed ; but there waa no authority for returning 
a plaint for amaudmout, when it wna found that 
the anit was not maintainable in the form in 
which it WM brought, in order to amend it ao as 
to convert the anit iuto one of a diflercut obarac* 
ter. II(j$eooRiK Bank t-. Barlow. 

[I. I*. R. 0 All. 188 

li.^Chil Prot^edur/^ Code, w. 31 /o 

te^fratH *nter/ere»ee trifA yrirute riffht.) A sued 
to realraiu interferonco with 
hUrigh^ grate oattio on the bed of a certain 
unk. The other raiyats of the village in whom 
UfinHw? f originally joined ns 

waa omende<l under s. fiB 
OT the Code of Civil rrocc<lure, ami their namea 
were struck off the rooord. ,4 provoil no special 

«lvi!Sr«f other 

reiyate «f the Tinege bed .imllar righte did not 
ao eetion oouhl be broeght upon it imlem eiiocial 

tSTiJ"!* *'“t 'ijl't oliimed 

wjted ill .4 wrerally u well u Jointly with the 
other raiyate. end the imendmeut of the plaint 
r.fi.''?* P™ri«ioii« of e. 91 or S.'l 

^Kvrrt^Mi ^ *^*<*“'*- VajiaaiAciiAii 

[1.L.R.U Had. 42 

18.-r(cif rrerrfarr Oafe, 1881, S3_(?*o,~ 

Sii .iSl P>«J>ti*i alleged that the defendauw 
•»<•<*'» *»»k. n>io«d eo. 
otoP* »*>'«'• interfered 
^ththa plalDtiffa anpply of ereter : and they 
S!!u . »<*•«'»• ojooting tho defendanta from 
fto« iwtralning them 

'>ra »S of the Code of deil 
-SSli? f”“* PJ^t a decree deolaiing the 

the defendanta *Bbanklnett^ do , to b« leiaond 


PLAINT— 

(8) AMENDMENT OP PLAINT— e/wef/»in>4. 
and regulating the cultivation of their lands 
but that the defendants* liberty of enltivation 
•bould not be restricted more than was neoessary 
to secure the plaintiffs’ supply of water. PvLa* 
MADA 9 , BAVUTHU. 

[I. La R. lllCad.G4 

13 .— Procedure Code 1882, t. 5f— Aweiid- 
mentnf plaint—MvUifaHoue euit*- Malabar law 
—Stanom.'^ A suit was brought by the junior 
members of a tarwad, whiob consisted of three 
stanome and three tarariee^ against the harnataH 
and others, including certain persons to whom he 
bad alienated some tamoad pre^rty. The pbint, 
as originally framed, prayed (1) for the removal of 
tho kar?{aran,(2) for a declaration thatdefenduts 
Nos. 2 to 8, the senior amndratane, had forfeited 
their right of soccession to him ; (8) for the ap- 
pointment of the plaintiff in his place; (4) for a de- 
claration that his alienations were invalid as 
against the tanvad ; and (5) for possession of tibe 
property alienated. Subsequently, the plaint was 
amend^ by the order of the Court by striking out 
items 2 and 5 of the prayer, and finally the plain- 
tiffs further amended the plaint and sued only 
for a declaration that the alienations in question 
were invalid. The lower Conrt passed the declara- 
tory decree prayed for; Meld, that the lower 
Conrt WHS wrong in allowing the plaint to be 
amended after the first hearing, because the ease 
on which the decree was passed was essentially 
different from that diseloeed in the plaint ; add 
that tho appeal must be allowed accordingly. 
Mahomed r. Kuuuman 

[I.L R.llMad. 106 

l^.— Addithn of pnrtie» on eeeond appeal'^ In 
a suit by tho manager of a Hindu joint family to 
recover posHossion of certain lands from the 
defendant ibe plaintiff was allowed on second 
appeal to nmeud his plaint by making other 
members of the family parties to tbe snit. Hari 
Gopal r. Gokaldas Kubuabashet. 

[1. L, R. 12 Bom. 168 

16. — rfifWiftoM of partite — Suit origiHalfy againet 
PKHcr—Ship added a* party defendant ] lu a suit 
for collision originally filed against tbe ownem of 
a ship Held, that tbe plaintiffs might amend the 
j plaint by adding the ship as a party defendant. 
! Bombay and Persia Steam Navioatiob Com- 
PAST V. Suxpaeuo. 

[I.L.R. 12 Bom. 337 

16. — Joint family-^Mortgage by a/af Lfr— Deqw 
againet father oh mortgage giting po$oe$non with 
intereet and roete—SoH** liabUty to Mtiefy the 
decree at to interert and eotti.) The plaintdffa 
father mortgaged certain ancestral propcarty for 
a limited term. A suit waa brought on the mori- 
j gage against the father, and a decree waa passed, 
'l directing the mortgaged property to be handed 
ever to the mortgagee for n oerteia timO) tad 
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(3) AMENDMENT OP PLAINT->rr»«^/n«/.rf. 
awarding: payment of interest and costa by the 
father. In execution of this decree, the mortgagee 
Wttght to recover the costs by sale of the property 
in question. Thereupon the plaintiffs sued for a 
declfuation that the property was not liable to be 
sold in execution of the decree against the father, 
on the ground that the debts contracted by the 
father were for immoral purposes, and that, 
therefore, the estate could not bo bound by the 
deoree at all. The Court of First Instance found 
that the debts had not been iuouri'ed for any 
immoral purpose, uud dismissed tbo suit. At tbe 
hearing of the appeal to the High Court it was 
alleged that the plaintiffs had separated from 
their father before the mortgage decree was 
passed against him, aud an application was made 
on their behalf that the plaint iu this ca.Ho uhould i 
be amended by inserting an allegation to that ■ 
effect; JTtld^ that the amendment could not be I 
allowed. Such uu amendment would entirely alter < 
the points of contention between the parties. In ‘ 
suing iu the form adopted by the plaintiffs they ; 
doubtless intended to take the chance of getting ! 
a greater advantage than they would have 
obtained if they had su6<l merely as separated 
sons. They sought to liberate the property alto* 
gether from liability, on the grouini that the 
debt was immoral, aud that the estate could not, I 
therefore, be bound by the di^cree at all. That i 
being so, and the plaintiffs having otuitt*Hl to ’ 
allege partition, they could not now ask the Court | 
t<\put their suit on a new footing. Nakayanuav ; 
DaMUUAU V. jAVHKHVAliU. i 

[1. L. R. 12 Bom. 431 ; 


PLAINT— ciot/isNcd. 

(3) AMENDMENT OP PLAINT-caiiWifdwI. 

dant in of a bolding in a village to which 

tno plaintiff claimed title, was dismissed at nol 
being maintainable : JfeUi, thattbc suit should not 
have been dismissed, but the plaint should have 
been amended by the addition of a praier for a 
declaration of the plaintiff s title : and that the 
Court then would have hud jurisdiction to grant 
by way of cousoquontial relief the relief originally 
I sought. Kauasimma V. Suiiyanauayana 

[1. L. R. 12 Mad. 481 

19. --‘OhjrrtiftN to plaint not fakrn-- Oronnd for 
di*miifgttl of »nit — t*lrtint for drolnrotortf derreo 
without roHnetfurntial rrlirf'] A suit should not 
be dismisiod by an Appellate Omrt on the ground 
of its being one ssking merely for a dctdaratory 
deoreo and, no conH04)uential relief, wheie that 
objection has never Isien taken by the defendanta 
to tbo suit. The plaiuliffs should iu siieh a case 
ho allowed aii opinirtunity of ainomiing their 
piaiut. Liitiu HiN KniHiiNA r. Hama him Fim* 

I'LU. 

[I L. R. 13 Bom. 648 


(I) UETURN OF PLAINT. 

20 — ( ir 'tl /*roordufr i tt7 -^Plaint pre* 

Mrntt'd in a wronj Court "] In all oases whore no 
option as tt> tho Holootion of the Court is alluwtsd 
by law to the plaintiff, a piaiut presented in a 
wrong Court in list ho roturao<] for presontatiou 
in tho pro|M)r Court. Muttihulamhi r. Kotty. 
AM. 


X7.— Sproitio Jtrlirf Art , 0, \^-^('iril Prorrdure 
(odr^ t. — AuirndfUrtit of plaint —Suit r<» drrlarr 

alirnatioH b\j Hindu widow invaluf^ iJcuth of 
widow prndiug appeal hg plaintiff ~ Hnjht of apprC 
lafit toproreed with app eal ~ /Hatnl not to ht amend- 
ed hy claim for po»xe 9 iiiun,~\ The proviso to s. 42 of 
the Specific Kelicf Act that *’ no Court Khali pUKs 
a declaratory decree wbero tho plaintiff, Isdng 
able to seek further relief than a mere deolarution 
of title, omits to do so," refers to the posit.oii of 
tbe plaintiff at the date of suit: where a tmil was 
brought for a declaratiou that certain alietialioiiH 
of land made hy a Hiudu widow to the defeudauU 
were not binding on the plaintiff, her reversion* 
ary heir, and pending api»eai by the plaintiff, 
the widow died: Jlrtd, (I) that the plaintiff was 
entitled to proceed with bis apfieal; (2) that 
the plaintiff could not Ihi iKsrmitrod to umeud his 
piaiut aud claim jKissessioa. GoVIMIia r. Pkh* 
VMDKVf, 

[I L R 12 Mad. 136 

18 — Ciril Procedure Code, a R3 — Madras Rent 
Hfcotrrp Act {Madra* Act VI JJ of 18»m)—.SVi7 in 
Cieil Court to enforce exchange of palta and 
UMtehaika— ‘Declaratory decree J A suit in the 
Court of a District Mansi f tc» enforce a/'ceptanoe 
of a patta and execation of a muchalka by defeu* 


I (I L. R. 10 Mad. 211 

1 2\~-(icil Proerdiiro Code^ t, r»7 -Return of 

, pi amt when Court han no JurUd teflon ] All 
I Appellate </ourt is not Ixmnd to r<duru Uie plaint 
; under ail circurnslanues whore defect of Jiirisilic* 
lion apiMiars. Yacuoh r. Mohan Hishu. 

I [I. L R. 21. Mud 482 


(r>) REJECTION OF PLAINT. 

SPZ.-^Plea of wufjoinder, when iUMtaimhle -^Suit 
agamnt urtcral perxonJt claiming under different 
1 titleji, P/fret of — f'irtl J*roredurr Otdr^ 0 $, 81 

I and fjil.J A, an auction purchaser at a Revenue 
Hule, brought a suit agaiuMt a number of persorui 
I for |K>sscssi<iii ofsome/7/«r land. The defeudanUi 
I claimed |>ortioos of the lau'l under different titlef 
I and pleoalod nji^joitider. The Court UfKin tbd 
I Amin's report gave A the option t** amend ttia 
plaint by wtthilrnwtng the suit against any parti* 

> culur sets of defendauts. A elected to go to trial 
' on the suit os brought, and it Was dismlse^ ; 

; Held, that, having regaiff to the prorisiona of m, 

I 31 and r* i of the Civil Procedure Code, the proper 
order of the (Jourt should have been to reject the 
plaint aud not dismiss the suit on the groond of 
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PLAINT- ‘Concluded, 

(5) BBJBCTION OF ?hkim--coneluded. 

tnitjoioder* Buohrndu Mouuh Boy r. DrROA 

1)A8I. 

[I L. R 14 Calc. 436 

23. ---Cirll Pn ceditre Code, 1882, w. 50 and 53, 
tvh-ercf.wn {d)^ Amendment of plaint —R/jeetinn 
of plaint.] After an exaininatiou of the pliiiotiffs 
ploador by tbo Court to diacovor whether there 
were groondti, which did not appear, for an 
amendment, a auit wum diKniiHNCNl on the defecta 
of the plaint, whinh, ohar^in^? fraud, did not act 
forth a ffooti cauae of action in regard to the 
above : //e/d, that diamiaNal won not the proper 
mode of diKi>OKnl of the auit ; but the plaint 
ehould have boon rejected, a conrae which would 
have enabled the pluiiitifT, if he found hiinaclf at 
a future time in a [>oaition to make averineiiia 
giviuK relevancy to an action, to preaent a freah 
plaint GtJNGA NaiuinCupta r. Tiluckram 
CUOWOUUY. 

[I. L. R. 15 Calo 633 
[L. R. 15 I. A 119 

24. — iSfn/t hrouffht different from Muit minctioncd 
— llid ighv* KndowmeHtft Act XX of 1 8r>3, a. 1 8.]| A 
and II, bointf worahipjwrH at a Ifiudu temple, ob- 
tained taiiotion under a. 18 of the UcrU'rjoua Endow- 
tnenta Act to auo for the removal of the manajfora 
of the temple on the ground of breach of trnatand 
for dninagea and R aue<l to remove the raaua- 
gem, but claimed no damagoa in their plaint : 
Held, that, as the auit inatituted diffored from tho 
one for which Fanctiou was given, the plaint was 
properly rejected. Srinivasa r. Vknkata. 

[1. L. R. 11 Mad. 148 

25. — JudgPft power to mahe ro/«<i- 
/•«»»— Cewrf Fee» Act ( 1'// 1870. j». 7 cl to 

/»rtwedurfl Code {Act AV 1^/1882), i 

64, eh. {n) and (5).] The plaintiffs brought j 
a auit for an acoount, and approxiinaUdy valiieil i 
tholr claim at !ls, 10-15-0. The Sulxwdiiiate ! 
Judge was of opinion that tho claim won for re- 
covery of money, niul shouhl have been valueil 
at Ra. l,00<h Ho therefore called on the ptain- 
tlifa to make up the stamp to that r^vpiinNl on 
ihia valuation ; and the plain tiffs refnsing ho 
diaminaod thoir auit under n. 54 (h) of the 
Oivil Procedure Code ( Act XIV of I8f*2; : //eld, 
that in any oose the Subordinate Judge was 
wrong. If the auit was really one for an account 
the plaintiffs wore entitled to value the relief 
they aonght approximately, as they had don© ; if 
H were not one for an aoeount, but for recovery 
of money, atilt tho Bub4)rdiuate Judge hod no 
power himself to value the relief aonght. but 
ahould have oalled on the defendant to value the 
velief he aonght, and then if he had thought such 
velief wan andervalned, he oontd have applied 
•* W (a) of the Code of OivU Prooedare (Act XIV 
of 1812), and rejeotad tho auit. Balvaktrao 
O. BEiMASUAltSAE, 

[X L.R.iaB0BL6X7 


PLEADER. 

1. Appointment and appearance ... 784 

2. Authority to bind client ... ... 786 

3. Remuneration ... ... 786 

4. Privileges of pleaders ... ... 786 

6. Purchase by pleaders at aal© in execu- 
tion of decree ... 787 


See Barrxbteb. 

[1. L. R.9AU. 180 

, Inquiry into professional oondnot 

of 

See Rkperenok to High Court— Civil 
Cases. 

[I. L. R. 12 Bom. 78 

(1) APPOINTMENT AND APPEARANCE. 

1, — /tale of Court of 22nd May 1883 — Praetiee-^* 
Vaka latnanw-^ Pleader handing over h in brief to 
another — Lied J*raeediire Code, 36, 37, 39, 6.35,J 
Tho Rule of Court, dated the 22nd May 1883, 
and authorising legal practitioners in certain cases 
to appoint other legal practitioners to hold their 
briefs and apitear in their place was passed to 
facilitate the work of tho Court and for the oon- 
venieiice of the pleaders practising before it, 
and was fully within the powers conferred npon 
the High Court by s. 635 of the Civil Procedure 
Code. ftlATAOiir v Ganqa Bai. 

[I. L. R. 9 All. 613 

2. — Practice — Strand Appeal — Vaheel, Right%f 
to be heard without certi fied groundu of appeal or 
without any order admitting the appeal — /lule* 
and Ordert of ( ourt Appellate Side). ami 162.3 
A vakeel will not be iieard on behalf of au ap- 
pellant on second appeal, when neither duly 
certified groiiml or grounds of appeal have been 
illcil. nor the appeal been admitted by ordet of 
Court under Rules 86 and 162 of Court. Khhen 
f hander Roy v. I/urrieh Ckundvr Bmo, 3 W. U. 
216, followed. Oliullau r. Bachu LalKhotta. 

[1 l^R.16 0alo.70d 

3- — Pleader* and their elirntn, their right* and 
obligation* inter et—Rom. Reg. II of 1827— 
('ontidential commvnieatioH* made in the eourge 
tf profrusional employment ] The rales prevail- 
ing in England with reganl to the rights and 
obligations of solicitors in relation to their clients 
apply, with slight difference, to pleaders practis- 
ing in India. The principles dednciblo from the 
English e as e s are as foUows:— 1. A party to a 
jmlidal proceeding is entitled to such pswfessional 
assistance as he thinks will beet suit him. 2. A 
pleader is free to place his services at the disposal 
of any snob |>arty upon tneh terms as he may 
think most advantageous to himself consistently 
with the honour of his profession and the due 
administration of justioe 3. A pleader who xe* 
oeiviM any cmifldential information from his client 
in the oonrse of his professionat employment is iio4 
at liberty to carry that iaformatioa into the 
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PLEADER - contiHHed, , 

(I) APPOINTMENT AND APPEARANCE-- 

continwd, 

ftervioe of bin antagonist, or any one who in that 
very litigation or in any su^equent litigation 
may be opposed to the client furnishing the in- 
formation. 4 Under Reg. II of 1827, pleaders 
receive oertsin fees, in return for which they 
are not at liberty to act against those retain- 
ing them, whether they are retained by one client 
singly or by two or more clients jointly. A 
pleader who has acted for several persons will 
not be retrained from afterwards acting for some 
of them only as against the others, unless it be 
shown that be is possessed of knowledge arising 
from his previous employment which might be 
prejudicial to his other clients. As a general rule, 
the Court will require a very strong case to be 
made out before it w’ill interfere by way of in- 
junction, restraiuing a pleader from app<>aring 
for a client, and there must be clear affidavits 
made to show that special knowdedgo was ac- 
quired by the pleader during his employment by 
the former client. In case of his possessing such 
knowledge, he will not be nlloweil to throw up 
the conduct of the cose and transfer his services. 
He wdll never bo allowed to discharge himself 
from the conduct of the cose if the cose raises 
even a probability of prejudice t<» his former 
employers. K, a pleader, was at first rctaiuod 
by I* and N jointly to defend a suit on their 
behalf. At a later stage of the case. P and A’ 
quarrelled. Thereuiion A appHoii to the dourt 
f<Vr leave to withdraw from the conduct of the 
case, on the ground that he could not attcuid to 
the interests of both P and A’ The CNiurt al- 
lowed him to withdraw. A few days afterw'unls 
AT apt>eare4l in Court, and filed a rafuilatnamOy or 
warrant of attorney, signetl by A^, and cla mwi 
to conduct the case on behalf of A alone. P 
objecteil to this, but the Court disallow^ this 
objection. Thereupon, P made an application 
to the High Court for an injunction restraining 
K from acting on behalf of A' alone : J!rld that 
as it was not made out that A was in possession 
of any confidential information either from /^ 
or from P and A’ together, such os would give 
him nu unfair advantage when acting on iMshalf 
of N, the Conrt would not interfere or restrain 
A from serving A' atone. Jhld further, that a 
pleader in such circumstances sh uld take the 
direction of the (V>urt as to which of two or more 
clients he is to serve, and as to the disposal of the 
fees he bos received from them jointly. Pan- 
lAiNJi Mkkwanji r. Kalla BH A I L^llubhai. 

[1. L. R 12 Bom 85 I 

Rko. r. Bkzonji Nowoiui. ; 

[I. L. R. 12 Bom 91 note ' 

4. — Prartier of Priry Council — AdmiMoUm to 
practice in the Privy Council^ Pnire of 3U/ March | 
1871— Vakil of High Court. The words of as. 2 j 
and 3 of the Rules of 31st March 1871 are such > 
that classes of persons to be arlmitted to practise j 
in the Privy Coonoil meet be either Solicitors or 


PLEADER •^vontinned, 

(1) APPOINTMENT AND APPEARANCE-- 

voncludtd, 

others pn^tising in Tjondon. or Solicitors admitted 
by the High Court iu India or in the OoliHiioa 
respectively, and have not left an undefined olase 
admissible at the discretion of the Judicial Com- 
mittee. In th£ Matter or tuk Petition ov 
Twidalk. 

[1. L. R. 16 Oalo. 636 
[L. R. 161. A. 163 

(2) AUTHORITT TO RIND CLIENT. 

6 -^Concent -^Pt'khhaB Agrirnlturitte Ilelief Art 
A. 3 cl. H—Coneent to prtuvrding under A<*tf with* 
dra real of . ] If a party or bis pleader, gl ves oonsent 
under ol. 3 of s. 3 of the Dekkhau Agrioulturints 
Relief Act (XVII of IH7U) to the disposal of a suit 
accoriling to the provisions of Oliapter II of the 
Act. the consent so given can not be withdrawn 
after the hearing has begun and the suit has pro- 
oeedeil on the footing of such consent UUPOHANO 
Khemohanu v. Ralvant Narayan. 

[1. L. R. 11 Bom. 691 

(3) REMUNERATION. 

0 '-'/ranjtfrr of Prooertg Act^ tat, <17, 88— Ay 
mortgagee inKtiiutrd before ptigment into Court 
Right of mortgagee to ti decree atul to fall emtt. ^ 
In a suit to ri)cover money duo on a mortgage, 
defendant |>aid the money into Court and a notice 
was issueil to the mortgagee under s. 8.H of the 
Transfer of Proi>erty Act. The mortgagee fllerl 
bis suit lM)foro notice was served on him, and it 
was not proved that the mortgagee was aware of 
the fact of the {wyineut into Court when be filed 
his suit : HehC that the plaintiff was not debar- 
red by H. 07 of the Transfer of Property Act from 
obtiUniiig a decree, and that under the rules of 
Court the plomler's fee was properly assessed as in 
a oout<*'<UMl suit and not as in a case wliore there 
is a oonfession of judgment. StTABAMAYYA r, 
Venkatuamanna. 

[1. L. R. 11 Mad. 371 

7.— Am/a fniween pleader ami client — Act / of 
1810. #. 0 — Quantum meruit.) In a suit brought 
by ft in forma pan per ie against the defendant 
he had ongag©<l the scrvic*w of the plaiuUlf 
as his pleorler, but no express agroement for the 
remuneration of the plaintiff was made. l*he 
suit w'fts numbered, and, after the evidence on 
either side had been gone into, the trying Court 
mode an order dispaupering /f. On an applioaUoii 
by It, who offer<id to pay the Court-fees, the Higli 
0>urt under its extrsonliuary jurisdlctlofi mad# 
an onlor directing the lower Court to roooifo tho 
fees and to proo^ with the suit. iZ paid Um 
fe^, but ^e suit was oompromiseiL The plaintiff 
di<l not attend to the 4iuit aftor remand. 
plaintiff having sued the defendant for his foei^ 
Uie Sabordioate Judge was of opinion that ana* 
foortli feo under t. i of Aoi 1 of 1646 Miottld 
bo awarded to Uie pUdntiff. On lafaroneo to tha 
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PLEADER ^eonehtded. 

(8) UBMUNKttATION-'«Jo«rZ«<fdvi. 

Hijfh Court : IJdd, that the plaintiff wrh entitled 
to a quantum meruit^ which waa to be determined 
with reference to all the oircnmiitanooe of the 
caae, there being no exprew agreement in the 
caae. KIB 8 UAV OoviMD J 08 UI v, JamsktJI 
CuneiTii. 

[I,L. R. 12 Bom. 667 

(4) PRIVILEGES OF PLEADERS. 

S.-^Plf'adf'rM' taidn — Mukhtcar — Lt^gnl Pranti- 
thnen AH (XVIIfo/ IH7U)— //w/iVe 
0 / phadtrn, IhUgntion i/, to thtir bond Jido 
fihrki,^ A Jurlgc him a right to control hia Court 
preinUci in auch way na ia moat convenient to 
the public nod to peraona working there, but 
doaa not act rightly in pnaaing any general order 
by which ho exclmlea aa a general body from his 
Court any port ion of the community acting in an 
ortlcrly manner. The plca<2cra of thia country 
are a b<Nly of men who, from the earliest times 
have combined in their own perHons the duties 
performed In England by barriatera and attorneys, 
and in acting in thia second and ministerial capa* 
city are, on their own responsibility, entitled to 
work through any number of clerks or taids 
properly seh>oted and paid by them ; and no Court 
other than a High Court as ostablisheil by Charter 
has the right to make rules defining the minis- 
terial duties to be performed by them as distinct 
from the duties of their bond fidf taids or clerks ; 
nor does the liOgal Practitioners Act of 1879 
control in any way the privileges which have al- 
ways existed in them or restrict their powers, the 
Act being one passeil to bring mukhtoars under 
the control of the Court. In tiik mattkr of 
THR PETITION OF KhoDA RuX KiUN. 

[I, L. R.16Calo 638 

(5) PXJRCHARE RY PLEADER AT SALE IN 
EXECUTION OF DECREE. 

9.— CiVH fh'oecdutr Vide 18N2, s. ^ Plrodt r* 
not ofKoeri 0 / fhr Coorf u itbin tho weaning of 
that avtioH.'] Pleaders of parties to a suit’ are 
not debarred by s 292 of the Ciwle of Civil Proce- 
dure from purchasing pniperty sold in exeoutiou 
of the decree. Alauiuisami r. Raiianathan. 

ri. L. K. 10 Mad. Ill 

PLBADBH8HIP EXAMINATION. 

Sett Board op Exaaiinkrs. 

[X. L. R. e AU. 611 

PXaEADXNQS. 

Acw Dkcrrr-^Fobm of Dscrkb— Hort* 

OAQE, 

[1.L.R.9A1L 126 
POLIOS ACT (V OP 1861), 

l.-a, 89.-/\»sier to make rw/es nndrr Art Vaf 
iB^l^iHttrtrt Sawerintmdent 0 / Pdire^ I*ofrer of 
rmte or remuJatum and a order rfit- 

*l%otn la no oxproaa power gtr ju U/ 


j PLEADINGS-ea»cf«rfe<f. 

Act V of 1861 to any officer save the Inspector* 
I General of Police to make rules ; therefore the 
I violation of a general rule alleged to have been 
made by a District Superintendent of Police to 
the effect that constables are to be within the 
lines at a particular time or a roU-oall ia not 
punishable under s. 29 of the Act Semhle.^The 
violation of a special order made by a District 
Superintendent of Police requiring the presence 
of an officer or of certain officers within the Police 
linos and issued expressly to him or each of them 
would come within s. 29 of the Act as being not 
a rule or regulation,*' but a ** lawful order" 
made by a competent authority aud relating to 
the duties of the officer or officers. In the mat- 
ter OF THE PETITION OF ABDUL HoSSEIN. 
Quebn-Empubss r. Abdul Hossbin. 

ll. L. R. 16 Calo. 194 
2.— B. 29 and b. 8.— 

»ioH~~Jtrvach of order.'] A police-constable was 
suspended and ordered to remain in the lines 
during suspension. Despite the order he absent- 
ed himself therefrom without leave. He was 
oonvicted under s, 29 of Act V of 1861 : Held^ 
a 29 of Act V of 1861 cou templates that the 
person to be charged with an offeuce under it 
must have been, at the time of his doing the act 
ill respect of which the charge is preferred, a 
police-constable within the meaning of that Act. 
When a police -officer is suspended, he ceases to 
be a {)oUcc-officer ; the oonviotion was therefore 
wrong, {toeen v. Piaonafh (iangooly, 8 B. L 
Ap. 58, followed. Qubbn-£m press r. Dueoa. 

[I L. R. 10 All. 469 

POLIOS DIARIES. 

&*rKviDENuR—CRiMiNALCARR8 — State- 
ments TO Police-officers. 

[I. L. R. 16 Oalo. 610, 612 note 

POLICE INQUIRY. 

See Detention of Accused by Police. 

[1. L. R. 11 Mad. 98 

-- r rimiaal Proecdure Code 1882. m. 166, 202, 
and Magistrate t to direet a ti*ral iff 

vest igat ion by the police.] Section 155 of the Code 
of Orimiual Prt>codure(Act X of 1882) deals only 
with the powers of police-offioers. It confers no 
|>ower or authority on MagiHtrates to direct a local 
investigation by the police, or call for a police 
report. In re JankidasGubu Sitaram. 

tl. L. a, 12 Bom. 161 

POLICE-OFFICER. OBSTRUCTION TO. 

iSrr Wrongful Restraint. 

fl. L. R. 12 Bom. 377 

POLICY 

Sec Insurance— Marine Insueanck. 

[L L.R16 paIo 664 
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POSSESSION. Col, 

1. Evidence of title ... ... 780 

2. Advene posseesion ... 789 

See Mamlatdab'8 Courts Act. s. 4. 

[1. L. R. 12 Bom. 410 

See Registration Act 1877, s. 60. 

[I. L. B. 12 Bom. 569 

, Evidence of 

See Evidence -Civil Cases— Maps. 

[I.L. R. ISCalo. 353 

(1) EVIDENCE OF TITLE. 

1 . — Onne of jmtof—Ponoti nut of poenemon ] 
Poflsemion is evidence of title, and u primarily 
exolasive. It is for bim who impuprns this ex> 
olusive title to show that the po-sseesion arose in 
some way which has preserved his own right. 
In every case the person who has been ont of 
possession for more than twelve years must make 
out some primafaeie title, and some agreement 
or acknowle^lgoment of that title, such that 
possession is deprived of its ordinary effect through 
being held on a joint right, or a subordinate right. 
Bamchandra Nauayan r. Naiiayan Mahadkv. 

(I. L. R. 11 Bom. 216 

See Tatya r. Anajf. 

[1. L. R*ll Bom. 220 note 

• andViTHOBA r. Narayan. 

[1. L. R. 11 Bom. 221 note 

(2) ADVERSE POSSESSION. 

2. — Limitation^ Mortgagee — Porehate hy mart- 
0agee of Jthare in moitgaqed property j A mort- 
gagee of an entire undiri Jed estate does not, by 
a subsequent purchase of a cjertnin share therein 
from one not in actnal possession at the time of 
conveyance, thereby change his characUjr from a 
mortgagee to that of an owner, but his pofwcssion 
continues as a mortgagee It held an entire undi- 
vided estate under a mortgage (usufructuary) 
from ('/since 1278 (1866), and as such mortgagee 
in 1282 (1876) It purohosfxl a share therein from 
jD. who bad not bwn in actual possession since the 
date of the mortgage. On the 2t>th January IHg.'i, 
S brought a suit to recover }>ossessiou of his pur- 
ebasckl share : Held that the subsequent pur- 
chase did not change the character of It from 
that of a mortgagee to that of an owner, and 
that his suit was barred by 12 years'* limitation. 
Kvndo Lal Addy r. Jodu Nath IIaldab. 

[I. L. R. 14 Calo. 674 

3. — Denial hg mortgagee in poseeninn of mart- 
oa§or*§ right to redeem.^ Denial by a mortgagee 
in possession of the mortgagor's right to r^eem 
is not sufficient to convert such possession into 
edverte poss ess ion. Mussad r. The Collector 
OP Malabar. 

[I. L. R 10 Mad. 189 


POSSESSION— cenftssed. 

(2) ADVERSE POSSESSION-^snftiiOrtr. 

Joint famil y---^Poiie*sioH ky one p$emhep of 
family— Neglect hy plaintiff to t*^ poemeion of 
hi* *hare rudwithetanding regueH that he WOHM 
do *0— Limitation.] The plaintiff and the de^ 
fondant were brothers and members of an nu- 
divided family. The plaintiff was in Government 
service, snd hotl been for a longtime absent from 
his native place on duty, the family property re* 
mainiug u^er the management of the defe^* 
ant. In 186:i the defendant wrote to the plain* 
tiff, reqaesling him to return and manage his 
share of the property, or to employ some one to 
manage it for him. Nothing, however, was dons 
by the plaintiff in the matter, and the defendant 
continued in possession. In 1882 the plaintiff 
sued the defendant for partition. The defendant 
leiulod that the suit was barred, eon tending that 
0 hmt been in adverso possession from ths date 
of the loiter. The Court of First Instance award* 
cmI the plaintiffs olaim. The defendant appeal* 
cd, and the lower Appellate Court reversed the 
lower Court's decree, bolding that the suit was 
barred On appeal by the plaintiff to the High 
(7ourt : Held tliat the suit was not barred, 
abovo-mouttono<l lelttrr of 1 )m defendant sbowad 
that, up to the ilate at which it was written, the 
defendant hnd not boon in )>ossosslon of the pro* 
f»erty ** os his own propiirty to the exclusion of 
the plaintiff,” and the mere ciroumstanoe that^ 
subsequently to the dat4! of tho letter, the plain* 
tiff hod not partici)mtml in tho profits, would not, 
in tho absence of other evidence, justify tho in* 
forence that Uie plaintiff was then excluded, 
Dinkau Sadakkiv r. Bhikaji Sadashiv, 

[1. L. R. 11 Bom. 065 


ti.— Limitation -Co-Mhanr— Pnetetsion. of one on* 
ehart r irhen-adrerM-^ Mortgage ~ Mortgage by three 
rO'Mhatrrx llrdemjrtion by one of ierrral mortga* 
torx Light of the other mortgagon to *nefor re* 
demption — Pvr ’wd of limitation fonuch tuit.'] In 
1817 tho property in dispute was mortgag^ by 
three ooshun>rK, It, A. and It. In 1869 /(alone 
re<lecm<«i the projierty, and mortgaged it again 
to a third person In 1882 the heirs of D snd 
A brought a suit to rmlofm the whole of the pro- 
perty, or their portions of it. The defence to 
the suit WHS that it was barred by limitation, 
being brought more than twelve vears after H 
had redeemed tho proiNirty. and k* poasessioo 
sul^uently to such redemption having htm 
a<iverse to the plaintiffs and their preileoessori 
in title : Held that tho suit was not barred by 
limitation. When It reiloemed the prr>perty, he 
held it. as regards his oo-sharom* interests la It, 
as a lienor, and, as such, bis possession was not 
adverse to them. It did not contradict, bnt rathor 
implied and nr«serve<l their ultimate nroprlotary 
right. In the case of a oo*sbarer holding after 
redemption, limiution Is eotnpotod only from tho 
date when the possession becomes adverse by tlss 
assertion of an exclusive title and mibnlssm t# 
the right thus set up, in analogy to tbo pt Of leteE 
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POB3SSSXON ---continned, i 

(2) ADV£USB ?(mV!mOVi--coHtinued. 

wbioh iMum an exolnded tbarnr generally after the 
lap«« of twelve years from the time when he be- 
conies aware of hU exclnsion. As long as posses, 
sion can be referred to a right consistent with 
the snlNiistetioe of an owtiei^ip in being at its 
oommenoement, so long most the possession be 
referred to that right, rather than to aright 
whloh oontradiots the ownership. Raughakdra 
Yashyant SiRpoTOAii «. Badarhit Abaji Sir- 
VOTDAIk 

[1. L. R. 11 Boat. 422 

— Suit /or redemption or reeoter^ 
of property oh paynu‘nt of a e%argt)^PoiMe»*ion 
oftor redemption by one of oeteral mortgagor^-— 
Adorreo jtoMieeeion — Limitation.'] The plaintiff 
•ought to recover his father’s share in two por- 
tions of family propertv, one of which hod been 
mortgaged by the plaintiffs father and the 
father of the defendant No. I jointly ; the other 
had boon mortgaged by the plaintiff’s father 
jointly with the father of defendant No. 1 and 
the hnsbaud of defendant No. 2. The first was 
redeemed by the father of defendant No. 1 alone 
in 1606 ; the second was redeemed by the de- 
fendant No. 1 more than twelve years before the 
•nit. The parties were Muhomedans, and the 
plaintiff had a brother and three sisters, only 
one of whom, (defendant No. 2), was a party to 
the suit. Defendant No. 1 contended that the 
suit was defective for want of parties, and that 
it was time-barred : Jleld, that the plaintiff’s 
brothers and sisters onght to have been joined i 
as co*plaintlffa, the defendant No. I’a possession 
after redemption not being adverse to them. If 
it was adrerse at all, it was adverse to the whole 
of the plaintiff’s branch of the family, so as to 
bar the right of the group altogether. But that 
whs no reason why the co-owners should not be 
admitted as oo plaintiffs, and the suit go on upon 
its merits. Buaudib v. Ismail. 

LI. L. It 11 Bom. 425 

7, — Afanagor of a Hindu templa — Skerakn or 
oermntt of ns idol-^Higkt* of miinager and eer^ 
tante inter no.] The plaiutiff was the hereditary 
manager of the temple of Shri Ranohord Raiji 
at Dakor. The defendants were the eherake or 
ministers of the deity. The plaintiff sued to 
oust defemiants from a certain piece of land 
attached to the temple, alleging that the defend- 
ants had erected shope on the land, and appropria- 
ted the rents to their own use, although it had 
been already deeided In a suit between the parties 
that the laM was alweys to be kept open and 
nnooonpied for the use of the temple, ^e eke- 
eels oentended that they had been in exolnsive 
and nnintermpted po m^ i on of tbe land in dia- 
pnte for more than twelve veers, and that 
by reason of tnoh neer they had acquired a 
proprietary title at least as against the manager 
of the temple They therefore pleaded that the 
Bott waa barred by limitation : Held, that the 
detadanta had not by ooenpattoo and naw 


POSSESSION -concluded. 

(2) ADVERSE POSSESSION— 
qnired any title as ageinst the plaintiff who wad 
the manager of the temple estate. They had 
come into ocenpation originally as servants and 
representatives of the deity, and during their 
occupation they could not by > wish change the 
nature of their possessfod. they and the 

plaintiff held the land for the same deity and 
their rights could not be adverse to e^h other 
so as to give rise to a title by pfesoription. Tbd 
only question then was as to which of them was 
the proper representative of the deity for the 
particular purpose of this suit, and that question 
had already been decided in a former suit in 
favor of the plaintiff. Mut/i BHiyLABHAl v. 
Manohar Ganssu. 

il. L. B. 12 Bom. 328 


POSSESSION, ORDER OF ORlMXNAlr 
COURT AS TO. Ool 

1 . Cases which Magistrate may decide 

as to possession ... ... 

2. Decision of Magistrate aa to posses- 

sion ... ... ... 793 

3. Disputes as to right of way, water, 

kc, ... ... ... 795 

(1) CASES WHICH MAGISTRATE MAY DE- 
CIDB AS TO POSSESSION. 

1.— CHwtJioI Procedure Ct>de {Act X oj 1883y, 
1 . \it'-‘I>i$pute at to right to collect rentt — Tan- 
yihle immt*Teahle property,] A dispute as to the 
right to ooUect rents is a dispute concerning tan- 
gible immoveable property within the meaning 
of 8. \i0 of the Criminal rrocednre Code. Ifarak 
Karain Singh v. Luchmi Pux Hoy, 5 C. L. R. 287, 
and Sut he eland v. Crowdy, 18 W. R. Cr. 11 ; 9'B. 
L. R. 229, referred to ', J^amatha lihutana Dtb 
Poy V. JUoorga Churn Bhattacharji^ I. L. R. 1 1 
Calc. 413, followed. Where a dispute arose as to 
tbe light to oolleot the rents of certain land the 
ownership of which was claimed by both A and 
B, and the tenants who bad been paying 
rent to A refused to pay rent to A and attorned 
to B : Held that the conduct of the tenants in 
attorning to B wa« not an assertion of possession 
adverse to A such as to put an end to the relation 
of laudlord and tenant between them and A and 
to A't right to collect the rents. Such attorn- 
ment therefore did not deprive A of his right to 
have recourse to s. 145 in case of a likelih(^ of 
a breach of the peace, so os to hare bis posses- 
sion of Che right to collect the rents maintained 
pending pr<x;eedings in a civil suit, Sa&ba* 
KANDA BA 617 MoZUMDAR V, PrAH SsNKAR. fiOV 
CUOWDUVRI. 

[I, t,B.l5CRlo.587 


2.— Crimiaaf Procedure Code t. lih-^Oitpute 
4U to right to collect rentt } A dispute between 
two persons as to the right to ooUect rent from 
the tenants of an estate is cognisable under a 145 
of the Code of Criminal Pirooedore. Ramasamv 


r. Daraeoh Axiial. 


IX.L.B.18 M*d,8a 
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POSSESSION. ORDER OF CRIMINAL 
COURT AS TO-^continued, 

CD OASES WHICH MAGISTOATE MAY 
DECIDE AS TO P088B88I0N-<'*mr/w<l€<I. 

S.-^Orminal Procedure Code 1882, 146^2)/#- 

fmte at to right to collect rents — Tangible immote- 
able property.'] A dispute as to the right ' to col- 
lect rents Is a dispute conoeming tangible im- 
moveable property within the meaning of s. 145 
of the Criminal Procedure Code, and the opera- 
tion of that section cannot be limited by any 
rule which would depend upon the area of the 
property in dispute. Where, iu such a dispute 
which related to two pergunuafas comprising 
more than three hundred distinct villages, it was 
admitted by the petitioner that the op|>osite 
party had b^n in ^losgession by receipt of rent 
from the tenants up to a period some throe 
months anterior to the institution of the pro- 
ceeding, but she alleged that she bad suooe^e<l 
ip inducing the tenants to attorn to her by pay- 
ment of rent to the officers appointed by her since 
such period ; and where the Deputy Commis- 
sioner, after recording a certain amount of evi- 
dence, refused to examine any more witnesses 
on the ground that the enquiry would extend 
to an inordinate length and be extremely ex- 
pensive, and passed an order under the section: 
Ihld, that even though it might be established 
that the Deputy Commissioner’s action iu exclud- 
ing evidence was illegal, it did not follow, having 
regard to the circumstances of the case, that the 
High Court would be justified in exercising its 
reaisional powers. /Mi, further, that a payment 
pf rent for a short time to the petiti oner, even 
if proved, would not amount to dispossession of 
the opposite party, finrhananda Jhim Mozumdar 
V. Sankar Jtoy Chowdhuri, 1. L. R. 15 Calc. 

527. followed. Abhaykssaui Dbbi e. SuimiEs- 
8AK1 Dedi. j 

[I. L. R.ieOalo. 613 | 

I 

I 

(2) DECISION OF MAGISTRATE AS TO POS- 
SESSION. 

4.— Cnw/fwi Pr(trrdure Code {Art X of 
s. lib^PoMMesjtion — 7Wd — Symbolical poMcssion.] 

A Magistrate, trying a case under s. 145 of the 
Criminal Procedure Code, in determining the 
question of possession, took into consideration 
the question of title : Held, that he had a right 
to discuss the question of title, if in bis opinion 
it was material upon the question of poss^ion, 
and that the mere fact that bo bad considered 
and discussed the question of title, would not 
invalidate bis decision on the point of |KMis«ssion, 
provided that there was evidence before him as to 
who was in possession. Semblr — In the absence 
of any other evidauee of possession, a Magistrate 
would be justified in finding possession to ^ with 
a person to whom symbolic^ p o s se s si on has been 
idiown to have bera given in exfontion of a 
decree, althoogb possibly slight eridenoo would 
be sn^ient to rebut such evidence of possession. 
Baja Babi; r. if uddcn Moiirrii Lall. 

p. Im R. 14 Oalo. 169 


POSSESSION. ORDER OF ORIMINAXi 
COURT AS TO-cosf/ased. 

(2) DECISION OF MAGISTRATE AS TO 
POSSESSION -- continued^ 

6*-^OnmiH<al Procedure Code {Act X of 1882)^ 
s, 145-Orf/er passed under s, 145 on procood*ng§ 
taken under s, 145, Criminal iVorcrtsrs fWs— 
Pomer of Court on rerisioHj] Where a Maglstrata 
has pas^ an order under a 145 of the Criminal 
Procedure Code, whereas the proper order in the 
case should have boeo one under s. 146, the High 
Court on revision will make the order which the 
lower Court ought to have made. Uaja Jiahu v. 
Muddun J/ohun /y///. I. h. R, 14 Calc. 169, ex- 
plaiued. Reid v. Uicuaudson. 

IL L, K. 14 Oalo. 361 

6 — Criminal Procedure Code (Art X of 1882), 
s. haring of the case of serrmf claim* 

ants - Somber of plots, Dispute as to*->*lhaetiee,] 
A Magistrate, prooeoiHiig under s. 145 of the 
Criminal Procedure Code, in a case in which 
one imrty (thirty-niDO in number) claimed to be 
the tenants of 708 bigbas of land belonging to 
one T. If and the members of the other party 
(seventeen in number) olaimetl to bold the same 
land in separate parcels as their maurasl Jtde, 
tried the question of iKMwession as between the 
two parties in one ease, notwithstanding the 
protfMt of the manrasi claimants to this mode of 
prootMlure, and decided that possession was with 
the party of thirty-niue, directing that they as a 
body should remain in (losstission until ousted by 
theorder of a Civil Court : Jfeld^ that the course 
pursuotl by the Magistrate at the hearing was 
prejudicial to the ease of the manrasi claimants ; 
and that tho form of his onler was open to the 
objection that it would render it uocossary for 
the party out of possossiou to make all tho per- 
sons diH’.lared to be in |>oMmi«siou defendants in 
any Civil suits brought to recover possession of 
tho lsn«l, Azim Mtdlah v. Satoo Pvramanick^ 10 
C. L. L 528. distiuguishod. K(7TUUUL Binoh r. 
Uma Singh. 

[1. L. R. 16 Oalo 31 

Criminal Procedure Code {Art X of 1882). 
s, Possession^ Inguiry inlo^-Timc at which 

Magistrate has to determine who uuis in possession 
^f/ndieturbed possession immediately before dis* 
puteA In an eiiqiiiry under s. 146 of the Criml- 
minat Procedure Code, where the pioporty in dls» 
pate was forest laud, the right to iHMseesion of 
which was exercised by outtiug and removliiir 
timber from time to time, the Mag^istrate founa 
that the men of the first party hsd been driven 
away by those of the second, and had been unable 
to enter the foreet and remove the timber altensd 
to have been out by them ; that this happened be« 
fore the time of the initial proceedings, and etm- 
tioued to the date of the bearing ; and that tha 
men of the iswond party had been able to bring 
ont of the forest the Umber which had been onA 
Cpon these findings he came to tho conolttsien 
Uiat tho possessionof the seooad pertj hadbeeg 
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POSSESSION, ORDER OF ORIUINAL 

COURT AS TO-^orUinued 

(2) DACISION 07 MAOlSTRATfi AS TO 
fOSQlSSSlOTIf^onehded. 

establiiibad, and made an order nnder the section 
in their favour : Ifeld^ that having regard to the 
natnre of the property in dispute, these facts 
oonld not constitute legal possession of the second 
party at the time the proofings were instituted : 
Jlfildf farther, that in like cases, having regard 
to the natnre of the property in dispute, and the 
mode in which possession may be exercised over 
it, in order to find which party was in possession 
wnen the proceedings were instituted, it is neoes- 
nary to inquire which party was iu undisturbed 
possession of the land in dispute by felling tim- 
ber and removing the same without objection on 
the occasion immediately preceding the one on 
which the dispute arose ; aud whichever party be 
found to have been in possession on that occasion 
thonld be presumed to have possession at the time ! 
when the proceedings were oommcnoed. Jxgat 
Kishobk Aoharjya Ghowdhuki V, Kuajau 
Ashanullah Kuam Bauadub. 

ri.LR. 16 Oalo. 281 

(3) DISPUTES AS TO RIGHT OF WAY, 
WATER, Ac. 

8.— frimiaa/ Prorrdure Code I8fi2, t, 147— 
Heatonahle likelihood of a broach of the peace — 
Police report.'^ The lossoo of certain grass land 
in a village disputed the right of the villagers to 
grass their cattle on his laud daring the rainy 
sssson. On 2(lth August 1886, he proeeonte<l 
twenty-one villagers before the Second Cliiss 
Magistrate for having unlawfully brought their 
cattle on his land, aud committed mischief on 
the 5th September 1886, and, pending this prose- 
outtoo, the villagers assembloil on the land in ques- 
tion, and there was a riot. The offenders were 
oonvicted and punished, On appeal, the Sub- 
divisional Magistrate on the lUh October, IH86, 
upheld the oouviotion. On the same day, finding 
from the police report that there existed a dispute 
between the lessee and the villagers as to the 
right of the latter to grase cattle on the grass 
land, and that the dispute was likely to lead to a 
breaob of the peso*', the Sub-divUioual Magis- 
trate tbongbt It neoeasary to hold an inquiry 
into the matter, under a 147 of the Criminal 
I^ooedoro Code (AotXof 1882). He. however, 
postponed the inquiry until thedecisioD of the 
Seooud Class Magistrate in the mischief case. In 
that osM the Magistrate found that the villagers 
had no right to graie cattle on the land in ques- 
tion, and that the lessee was in exclusive posse s 
•ion of it He, therefore, held that the villsgeni 
had unlawfully entered upon the land ; but as 
iha damage done was inappreoiahle, he acquitted 
the aoeuaad on l^e 191^ Ooto^r ISiMI. The Sub- 
diviskmal Maghitrate being of opinion that after 
this dedaion a brsaob of the peace waa probable, 
bald the enquiry under a. 147 of the Criminal 
FreoiduieCt^ Be found that the vUlagere had 

rt >lke A# »r ' t ** t ti<l 4 /in 
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POSSBSSfON, ORI>ER OF ORIlffTWAT 
COURT AS TO^cone^eT 

(8) DISPUTES AS TO RIGHT OP WAT 
WATER, SiO^oncludeX 
tion during the autumn, and that they had 
owed this right in the last preceding Mason Ha 
therefore, made an order allowing the right of 
grazing to the rillagers. On application by the 
lessee to the High Court under s. 486 of the Cri- 
minal Procedure Code : ffeld, that the order was 
illegal. Though the Police report afford^ some 
justification for entering upon an inquiry under 
s. 147, still after the rights of the parties had 
been judicially pronounced upon by the Seoond 
Class Magistrate in the sense that the viliagers 
had no right of grazing cattle on the laud in 
question, there was no reasonable gionnd for 
apprehending any further violence, and, there- 
fore, no necessity for holding the inquiry under 
8. 147. Ik be Balkribhka Ambit Pbadhak. 

[I. L. R, 11 Bom. 684 


9.— Cnmi/wif Procedure Code, s, 147— jRispafc 
concerning right to ofjieiuto in a mooqoo,'] Where 
a dispute likely to cause a breach of the peaoe is 
shewn to exist concerning the right to perform a 
religious ceremony in a mosque, the Magistrate 
may exercise the powers conferred by s. 147 of 
the Code of Criminal Procedure. Muhammad 
Musauae V, Kukji Chbk Musaliar. 

[1. L. R. 11 Mad. 823 


POWER OF ATTORNEY. 

See Practice— Civil Cases— Lettbbs 
OP Administration. 

[I. L. R. 16 Oalo. 776 
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Soe Barrister. 

il. L. R. 9 AU. ISO 

See Civil Procedure Oodb, a 267. 

[JU L. R. 12 Mad. 121 

Sm Costs-*Spbcxal Casbs— 

DRKTS* 
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PRAOTIOS — eontinwid, 

s^e DSCRBS^OOKSTBtrcnOK OF Dbcrbs 
— GK1IKRA.L Cases. 

fl L. R. 11 Bom. 177 

See Dbxkak Agriculturists Relief 
Act, 6. 39. 

[I. L. R. 13 Bom. 424 

See IKSOLVSNT Act, s. 36. 

Cl. L. R. 11 Bom. 61 

See Insolvent Act, s. 38. 

(1. L. R. 13 Bom. 114 

See Minor— Representation of Minor 

IN SVITS. 

(1. L. R. 13 Bom. 7 

See Patent. 

(1. L. R. 9 All. 191 

[L. R. 13 I. A. 134 

See Pleader-Appointment and Ap- 

PKAKANCE. 

(I. L. R. 9 All. 613 

See Review— Review ry Judge otiieu 
THAN Judge in Original Cake. 

[I. L. n. 16 Calo. 788 

* Right TO Begin. 

Cl. L. R. 12 Bom, 454 

&'e Rules of High Couht— Bomiiay. 

[l.L. R. 13 Bom. 458 

See Rules of High Court, N.-W. P. 

[1. L. R. 9 Ail. 613 

See Sale in Kxecution of Decree— 
Place of Salf.. 

[I. L. R. 13 Bom. 22 

See Small Cause Court Presidency 
Towns— Practice and Procb- 
DURE— Rehearing. j 

(X. L. R. 12 Bom. 408 
(1) CIVIL CASES. 

( a ) Commissioner for Taking Accounts. 

1. — CemmiMioner^t report — Applir'ation to rary 
7^me for — RjeteMion of time^Uigh Court /t tiler. 
Cap, VI Buie 6.] A psrtj detiriog to mov« to vsry « 
report msdo bj the CommiMiotter maiit not onlj 
file his exceptions to snob report, bnt most elso 
nutke hit motion to Tarr it, within twenty daye 
after tbe filing of the report ; or, if the Judge 
or the Court have allowed him fnrther time for 
•noh application, then within the further time 
90 allowed. Karrottam Viebhookandas v. 

M ABICBAND RaMCBARO. 

[1. L,R.13 Bom. 368 


PB» AOTIOE— CPU t ia Ned , 

(1) CIVIL CASBS-ceatiaaedl, 

(6) OOUNSBL. 

2. — ITearing Cm neel^-^ Hearing qf prelimiimrf 
ietne,] Two Counsel for the same parlfj may bo 
heard in argument of a preliminary imae. Fat* 
MABAl V. AISHABAI. 

(I. L. R. 12 Bom. 464 

I (r) Fund in Court. 

3. — Co*to~^Affornrg*9 Lien~^ Attaehlng 

ereditor — Fund in ( ourt attaehed,] A sum of 
money had been paid into Court aa admittedly 
duo to tho plaintiff in a certain auit; the plain- 
tiff not having satisfied in full his attorney's taxed 
bill of costs, the attorney applied for payment out 
of tbe fund in Court ; previously to this applioa* 
tion the fund had Iwon attached by a third 
party : llrld that tbe attorney was entitleil to en* 
foreo his lien as against tho nUaobing creditor 
for all costs inourre*! np t(» the date of attaoh- 
tnetit ; that tho attaching crodilor was then en- 
titled to be satisflutl before the attorney could 
claim payment out of the balance in C'ourt of any 
sum reiutiiiiiiig due tu him on aocotini of bts 
CO»*tM. bUPUAMANYAN SKTTY V. IlURKY FbcM> 

AIug. 

£1. L. E. 14 Oalo. 374 

{d) Inspection and Production or Documents. 

4. — iril Proeedure Code I8N2, ss. 

131, )H4 and If a notice tinders. 131 of tho 

Civil Procedure ( 'tsle be not answered as provided 
by K 132, the party seeking tbe inspection of doou- 
ments may apply for an order ntider s. 1 3.3, and 
his application must be supported by an affidavit. 
The Court has no jurisdiction to pass an order 
under s. 136, unless the provisions of s. 134 aro 
strictly complied with. DiiAPi v. Ram Pvrbkad. 

[1. L. a 14 Oalo. 766 

(s) Interrogatories. 

ioanMU)er — VarlievtlnrM of damage-^ 
Ciril /•roredurr (ode (Art XIV of 1881), »», 126, 
127.1 The plaintiff alleged that the defendant 
Bank improtwriy and without notice, and in viola- 
tion of an agreement, sold some Government pro- 
missory nates, which hod iNion deposited aa aeon* 
rity for certain loans, and claimed a specified 
sum aa damages or in the alternative a decree for 
an account. The defendant Bank denied tho 
alleged agreement, and asserted that the notes 
bad been eold after due notice and on failure of 
the plaintiff to ccmpl v with the terms on wbM 
tbe loans were ma<le. Intefrogatoiies wore nd» 
mioiatered for tho examination of tbs plalnllff, 
and amongst them one in the following tsmisr-— 
**8Utc how your estimate of damagm to tbs 
amount of Ba. 1 ,30,00(1 mentioned In tlflitb 
paragr^b of the plmnt Is arrived atP' tfpm tbe 
plainitff declining to answer that Intertofatovy tbe 
defendant Bank applied on notice tor sa offief 
oaders.l27of tbeOodeofCivUPiuoediir«ie 4 «ifl»f 
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<f) dVlli OASfiS-oMmtiANMf. 

(e) InrilU^OQkTOUlKB-^OMlHded, 

M«i to MMirer it f«lly : HtU, that tAe plaiatiff 
WM ftat iKMind to ftatwer 4t. If, on the one hand, 
It was intended to elicit the principle on which 
the damag^es were estimated by the plaintiff, the 
defendant was not entitled to discovery on that 
point If, on the other hand, it was sought to 
mioit an aoooant of the transactions between the 
parties, it was unnecessary, as the transactions 
were within the knowledge of the defendant 
Bank; and if it were not then the enquiry was 
premature, as the question whether there had 
been any wrongful act committed and whether 
the plaintiff was entitled to any damages should 
be first determined. Kkckram Dobat v. Bank 
og Bbnoal. 

[I.L.B.14 Oalo.703 

(f) Brays to sob ob diseno. 

^.•^Application to take plaint off the Jile after 

leave gtven---Summont to reteind leave gieen.} 
Where leave to bring a salt haa been given to a 
plaintiff under s. 12 of the Letters Patent, and 
a defendant objects and assorts that the Court has 
no jurisdiction, he is not bonnd to wait until the 
case oomes on for hearing ; bat may take out a 
Judge's summons ealiing on the plaintiff to show 
cause why the leave given should not be rescinded 
and the plaiut taken off the file. Jemail Jladjee 
itahheeh v. Mahomed Uadjee JoomhtX^ B. L, R. yl, 
Mferrod ta Ksasowji Damooab Jaibam r. 
Luokridab Laoua. 

{X L. R. 13 Bom. 404 

{g) Lrtbbs of Adrinistbation. 

7.— i*<Mrrr of attorney — JBridenre Act {Act I 
eff 1872^, s. 86 — Letters of administration, Appli-' 
cMion for, '\ On au application for letters of 
administraUou to the estate of a deceased, who 
in Scotland, and to whose estate 
/ had been appointed executor dartre qttd 
/after, the application being made by one K, 
under a power of attorney granted by i*, such 
power not having been executed and autbeo- 

in the manner provided by a 86 of the 
avidenoe Act : I/eld that the application must 
be refnaed. In tbb Goods, of Pbirboss, 

[l.X«.R.ldOalo.776 


(k) Nbxt Fribno. 

8.-^ Jf»a#r d^endani, Application hy acjrf friend 
far immffer tf when no ymsrdian ad Utom has 
^ appaiMiod^Ciril Proeodure Cade { Act X/r 
^ iTOKss. 410, 441, 443, 44#.] A suit was in- 
•Rtutod inamof nssil Oonrt againto twodefendants, 
of thM being a minor. More agnardian ad 
wm had been appoiatod for the minor defend- 
an nppUmUim was made to the High Court, 
i? caaa from the Xofnaail Ooart to 

Oouft in its ordinary original civil 
indafilitoioa liy the minor defendant throngha 


PRAOTlOE'-^ontintted. 

(1) CIVIL OASES-^eantinMed, 

(h) Next Frx E vn-^^onelnded. 

next friend. It was contended that the applica- 
tion was informal, and could not be grants, and 
that no such application could be* made on behalf 
of the infant defendant until a gnmrdian ad 
litem had been appointed, and then it should be 
made by him : Jffeld, that the objection should 
not prevail, and that this applioation oonld be 
made through the next friend. Jotbndronauth 
Mittbb. V . Raj Kristo Mitteb. 

[I.L. R. 16 Oalo.77i 

(ij Objections. 

9. — Objection taken at hearing that application 

made to Court teas not the application of fehich 
notice had been giten to opposite party — Prelim^ 
inary point.] In a motion made byt he defend- 
ants for reotifioaiion of a decree for specific 
performance, Counsel for the plaintiffs contend- 
ed that the defendants were not entitled to ask 
for a rectification of the deoree, inasmuch as 
their notice of motion did not intimate that the 
point would be raised : Ifeld, that such an objeo- 
tioD ought to be taken at once as a preliminary 
point. As it was not made until the argument 
of Counsel for the defendants was concluded, it 
should be taken that the form of the motion as 
made to the Court was acquiesced in. The objec- 
tion was then too late. Karim Mahomed r, 
Rajoora. . 

I L. R. 12 Bom. 174 

(j) Pleader, Afpeabance op. 

10. — Second appeal — Vaheel, Right of to be 
heard leithovt ccrtijicd grounds ot appeal or 
without any order admitting the appeal — Rules 
and Orders of Court {Appellate Side)^ 86 and 
162.] A vakeel will not be heard on behalf of 
an appellant on second appeal, when neither duly 
certified ground or grounds of appeal have been 
filed, nor the appeal been admitted by order of 
Court under Rules 86 and 162 of Ck>urt. Aishen 
Chunder Roy v. Hurish Chunder Bostf 3 W. B. 
216, followed. Ouullah r. Bachu LalKhotta. 

[1. L. R. 15 Oalo. 706 
{ k ) Remand. 

Remand on point raised as issue in loiter 
Omrt.] A case ought not, as a rule, to he re- 
mand^ upon a point which has been framed as 
an issue by the Coart below and brought to the 
attention of the parties, and where they have 
failed at the trial to give any evidence upon it. 
Bam Pbabad r, Abddl Kabui. 

£1. UR. 9 All 618 

(0 SECenUTX FOB Coetta. 

lR~0iWI Procedure Code, s. 5i9,-SeeuHiy for 
easts — JOismisml efappeaX — jFVaefter.] The last 
pangnqiii of a. 649 cl the Civil Froo^nre Code 
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PRAOnOE 

(1) CIVIL 

(0 Secubity kob Costs- r<»«c/ttrfrrf. 

•eems to contemplate that, on failure to furnUh 
security within the time (IxcmI. an onler for reject- 
ing the appeal should be obtained from the Court 
that gave the or4cr to furuUh wtourity. Vpou 
the application of the rofi(k)udeut in a second 
appeal pending before the High Court, an order 
was passed requiring tho appellant to furnish 
seenrity for the costs of the ap^H'al, and to Icxlge 
^joh security at any time before the h(*aring. i 
This onler purported to be made uud«jr s. nil* of ; 
the Civil Proct*duro C<kIc, but neither the npnlica- j 
tion nor the order stated tho amount of the I 
security roquirtMl. At the hearing of the np)>eat, ' 
no soouritv having l>ecii lodgeii, tiie rcMiK»mlent < 
objected that, with reference to the t<‘rinH i»f h. , 
the Court l»ad no option but to disinUs the 
appeal : /AV^/that the proper courne was to have ' 
appliml to tho Judge, who pivHsed tho order fi>r 
S'joiirity, at any time Isdouj Uie ciise came on 
for bearing, for the rejection of the appeal, and 
that it was too late at the henrtng to link the 
Court to reject the appeal, Tiiakiu 1>ah r. 
Kishobi Lal. 

(I. L. R. 0 All. 164 

(2)CnmrNALCASES. 

('uiMiNAi- riioi'Kiaiti: Cook 1882 a. 

4:i7. 

. [I. L H 9 All 52 I 

Sfr Bail. j 

[I L. U. 15 0alc.455 j 

Sfr Right of Reply, ! 

(I L. R. 14 Calo. 246 
11. Is. R. n Mad, 339 

PRE-EMPTION- r,.;. 


PRE' SMPTION— -resf 

(1) RIGHT OF PRE-EMPTION, 

p^rtfthH — pHrt'k<i»rof rf/uifjftt/ rrtirmptumhjfm^^Ho 
tn e#« 

toppfi\ The mijib-nLurz of throe villages whioli 
originally formed a single mrhnf gave a right of 
I pre-emption to co-sharers in case of tranafomof 
' shares to strangers. A f terw^ards the sharea in thei« 

I villages wore made the subject of n pt*rfeot parti- 
tion and divided into separate tmhuU. Bubao- 
quently, by two deOils of sale executed on thr 
l.hh January I8st, and registerml on tho I7th 
Jonuory IHSl, some of tho original oo*aharer 
sold strangers their shares in all three villages. 
At tho time of the sale, the shares in two of Urn 
villages w'cre in )>osscsaion of tho vendees under 
A p<k<ts<'^HOry mortgage, the amount duo upon 
which was set off against the purehase>mmiey 
’1 he share in the thin! village W'as, at the time of 
the sale, in iHSMesston of another of tho original 
co-sharcrs under a lewscssory mortgage. On the 
I Till .fatniary, I88f», this last-mcuiioued co-sharer 
brought A suit against tho vendors and the 
vendees to enforce hln right at pre-emption under 
the n'ii/fb>H/~ur: iu rcsjHu't of the oharea sold in 
the three villages : //r/ti that, notwithstanding 
the partition of the village into S4q>arale ftu htth, 
the existing at the time of partition 

in list he presumed to subsistand govern ihosc|»aratii 
niehttls nntil it was shown that anew one had 
been made, (iohil Simjh v. Aftwnn hi! I L, H. 

7 All. 772, referred to : //r/r/ also, that the (lourt 

Udow was wrong in holding that the plaintiff, by 
reason of his having omiitcvl in a suit previously 
brought against him for redemption of his mort- 
gage, and dismisHod for want of Jurisdiction, to 
w-t up in defenoo any right of privemption or to 
express any desire to purchase, was equitably 
ch topped by awiuiesocnce in the sale from assert- 
ing his pre-emptive right. Hill AM Hubdab v. 
Amanant Bkgam. 


1. 

Right of pre-emption 

802 

2. 

Coiudrnetion of wajib-ul-urx 

... SO.", 

5L 

Purchase-money 

... HOO 

4. 

Lose or w'uivcr of right ... 

... 80.S 


Sfc Execution of Dkcree— Execution 
OP Dkcbek afthb Appeal or 
RliVlEW. 

fl L. R 11 All. 346 

/SfcCAftRR UNDER Onus Pbobanoi— 
Pkk-kmption 

RE8 JUDICATA— MATTEBa IN ISSUE 

[I. L. R, 10 All. 123 

♦ Bttlt for. 

Ste Custom. 

[I, U R. 10 All. 505 

Scr Evidence -Civil Canea— Decrees, 

JCDOMXXTR AND PBOOEBDIXOS 

IN PoRMEB Suits— Decbees and 
PROCBBO lNas sot INTSII PAITES. 

[LL,E. I0A1L6S6 


[l.L. R.9AU.234 


2. “ CO‘»harrrt<-^ fOrnrilrd nuMhnrt^r* — Jtenami 
piitYhaxr pf ghiirv$-~'Stilv htj co-nhnrrr-^Ctaim f0r 
pn rmpfion rrMintcd ftp j^rAnn rirt imhff tfi hr C 0 » 
xhart r inj r\rtuv of ht natui f.rmttarthn-^ fCt/nU 
tiihlr /■Mfoppcl,'] A secret purchase hrmmi oftharoi 
in a village doos not oonstitnio the imrohaser a 
eo-sharer for tho purposes of pre-om^on oithor 
nnder tbe Mahounslsu law or under the pro- 
visions of a lo as enable him opoti 

the strength of the interest to acquired to defeat 
an otherwise unqueetionable pre-emptive right 
preferred by a duly recorded shareholder who 
had no notice direct or ooustruotive of hie title» 
and asserted immediately upon his paiehaae of % 
share, for the first time, in his true eharaeter, 
itamcoomar Koondoo v. Ii. B« L A. 

8up. Vol 49, referred to. Benx 8tf AMKAE 8 sxL- 
HAT r. Mahpal Bahadue Binom. 

[I L.a9Aii4ao 

Immediate and conjimatary dmandi,} Tbf in|^ 


26 


W.. D. 
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(1) KI0HT OF FRE.EMPnON~fa)iti»«^rf. 
of a Tillafro gare a right of pr6*etiiptio& 
**aoeording to the ueage of the oountry/’ In a 
enit for pre-emption, there was no evidence to 
•bow what, in fact, was the usage prevailing in 
the district in regard to pre-emption. There was 
no evidence that the plaintiff had satisfied the 
reqnirements of the Mahomedan law as to im- 
mMiate and confirmatory demands, or that there 
was any onstom which absolved him from com- 
plianoe with those requirements, or that he was 
at any time willing to pay the actual contract 
price : Held that in the abseuoe of evidence of 
any special custom different from or not oo-ez- 
tensivo with the Mahomodan law of pre- 
emption, that law must be applied to the case, 
and that, under the circumstances above stated, 
the suit failed and must be dismissed. Fakir 
Jiawot V, Fmamhakhth^ B. L. U. Sup. Vol. 35 ; 
Vkaudhry Hrij Lall y, Oonr Sahait Agra. F. B. 
128, and Jai Kuar v. Hira Lai 7 N. W. 1, referred 
to. Bam Pbabad e. Abdul Kabxm. 

[1.L.R.0 All. 613 

4.— irrtJi5-i<Z-wrr— “ Ek yadrf/,”] 
The wajib^uUurz of a village gave a right of pre- 
emption, in oases of sale, to ** brothers,** and 
providod that, on refusal by a ** brother/* there 
should bo a right of pre-emption in favour of co- 
sharers in the Ikoitf who were related to the vendor 
bv descent from a common ancestor (“ kumdaran. 
ehjaddi thokc ”). It was also provided that in the 
event of any dispute arising as to price, it should 
he settled by arbitratiou, aud that ** if the co- 
sharers do not take at the amount fixed by the 
arbitrators,*' the oo-tbarer desiring to sell might 
make the transfer to a stranger. Held that co- 
sharers who were not of common desoeut from 
the vendor were entitloil to pre-emption after 
own brothers and oo-sharers ek jaddi aud to have 
preferenoe over strangers. Oanethee Lai v, 
JSarant Ali,$N. W. 343, followed. Sadib Ali v. 
Yad Bam. 

[I.L.R. 9A11.660 

5 «— ijf tillage into tomrate VK>hah.'l 
Oases where* after the division or a village area 
Into sejMtfate mekak for which no new 
mrt is drawn np, the old leq/tt-ef-er; for the 
whole area has been held to apply generally to 
the new mekeUo^ and snoh division has been held 
not to affeot covenants existing between the 
00 -shai«fs under each distinguished 

from oases where a new «ci^'iA«Z-urs has after the 
divtahm been drawn np for oaok Gohml 

Bimgk e. Mamnm Xef, 1. B, 7 AU. 772, and Jmi 
Rem ff. Mmkahir Jtmi, I. L. R. 7 All 728, referred 
kk Koai Dat Fabsad Sncoa v. Kakab Sinqs. 

Ll.L.B.UAaR67 

omt pomuimk 
^ kii ska iw - Afii cum okare hut bp him wetkdUkg 
A[iieal.X The kalatiff tnetituM tbie nit to 
Aiem^riihV^ luMoipMen hi nepeet of n 


PRE-EMPTION— 

(1) BIGHT OF PBB-BMPTION-cnnfijiucd. 

share in a village of which she alleged she was a 
oo-sharer with the vendors. The defendants to 
the suit were the vendors, the vendees, and others 
who were rival claimants for pre-emption in the 
share sold. The rival pre-emptors alone defended 
the action on the ground, among others, that 

E laintiff was not in possession of her own share 
1 the village out of which she alleged that her 
right to claim pre-emption arose. The Oonrt of 
First Instance dismissed her suit. On appeal the 
District Judge in effect dismissed her claim as 
against the defendants who were the rival pre- 
emptors, but gave the plaintiff a right to obtain 
the share if the other pre-emptora did not avail 
themselves of the decree which they had obtain- 
ed in their notion. On the 12th of January 
1837, plaintiff's second appeal was admitted, and 
on the 20th January plaintiff’s share in the 
village out of which her claim to pre-emption 
in respect of the share sold arose, was sold in 
execution of a decree in another suit. Bespon- 
dent contended that, as since the appeal the 
share out of which plaintiff alleged that her 
right arose was sold, she could not get any deoree 
now in her favor: Jdeld that this Court as a 
Court of Appeal have only got to see what was 
the decree which the Court of First Instance 
should have passed, and if the Court of First 
Instance had wrongly dismissed the claim, the 
laintiff cannot be prejudiced by her share 
aving been subsequently sold in execution* in 
another suit ; such a sale could not have affected 
her right to maintain the decree, if she had 
obtained a decree in her favour iu the Court of 
First Instanoe, either on review or on appeal, nor 
could it have been made tbe ground of appeal. 
Further, plaintiff being out of possession of 
her share at the time she instituted the suit 
for pre-emption was immaterial, the Court should 
have ascertained whether the plaintiff was at 
the date of suit entitled in law to the share 
out of which her right of pre-emption was 
alleged to have arisen. Held, by Mahmood, J„ 
that the passage from Hamilton’s Hedsya by 
Qrady, p. 562, means that in tbe pre-emptive 
tenement the pre-emptor should have a vested 
ownership and not a mere expectancy of inherit- 
ance or a reversionary or any kind of oontingent 
right, or any interest falling short of f nil owner- 
ship. Sakixa Bxbi p. Amiean. 

[M«.a 10 All. 472 

7 . -^Mortgage hp eondititmai taU^Ibreehture 
^Regulation XVll of 1806 — bp morigageo 
for poeeeuion'^Cmpromiie and decree << 

Mortgagee aeeeptiJtg part if the propertp in suit 
•^Suit for pre-em^ion---Pre^emptor nM asserting 
or proring eatiditp of foreelosurs proeoe^ngs^ 
JPrthemptor^s title refsrrid to dots if eowysromise 
and dtcrso^Purekase»o$snsg .2 ^e mortfafee 
under a deed of eooditioiial sale exeented ts 
1878 took fbreelosuie pmeediafi under Bog. 

, XVII of 1806, end, tho yeer ta gnoe baiiaf 
expired, a foncHonn prooeedlnf wm leeoidsd 
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on the 18th September 1882, declaring the mort* 
Me to have been foreclosed. In August 1885, 
the mortgagee instituted a suit for possession 
of the mortgaged property. On the IDth Sep- 
tember 1885, the suit was compromised, the mort- 
gagee a^pting a part of the mortgageil property, 
and relinquishiug the remaiuder. A decree was 
passed in the terms of the com promise. Sulwo- 
qnently, a suit for pre-emption was brought 
against the mortgagor and mortgagee to enforce 
pre emption in respect of the alienation. The 
plaintiff claimed to pre-empt tlie whole of the 
property to which the deed of 1878 related, 
including the portion rcliaquisUoil by the condi- 
tional vendee under the compromise an<l decree 
of the l»th September 1885; /AW that, ^ 
although upon the expiration of the yt'ar of 
grace, the ownership of mortgaged property ! 
vested in a conditional vendee even tliongh he 
might not have obteined a dt'crco establishing ■ 
or declaring his right, and the right of pre- 
emption accrued on the date when tho condi- 
tioual sale thus became absolute, yet foreclosure 
proocedings under tho Itegulation, being of a 
purely ministerial character, were not concUisivo i 
or even prhud farir evidence in a snhst*(|ucnt ■ 
litigation against the conditional vendor that . 
a valid forocloaure Iiivd boon duly effected ; that ’ 
strict observance of the requirements of tho 
Regulation were conditions precedent te tho right 
of* foreclosure ; nu<i that in tho present ca^e, 
as the plaintiff had nut asserted or attempted j 
to prove that all those requircmer.ts haul been 
fulfilled so as to result in an actual fonnilo-Hure 
and oonscfiuout accrual I of pre-emption at tho 
end of the year of grace, no foreclosure wuis 
shown to have taken place prior to the com- 
promise of the 1‘Jth Soptemlsjr 1885. and the j 
plaintiff's right of pre-emption accrued on and 
most be referred te that date, and couse(|ueutIy 
extended only to the property to which ihe com- 
promise related, and the price payable by tho 
plaintiff was the amount spccifio<l in the com- 
promise, Bhadu Mafutnied y. Widka Churn 
Bidiiif 4 B. L. U. A. C. 219 ; Shrodren v. Sookit ; 
S. D. A- N. W. 1804, p. 634 ; and Tarvahhd Kai 
V. Lachmatt ifai, 1. L. K. 6 All. 344, distinguished. 
Korendtr Xarain Singh v. JJirarfut Lai Mundur, 
I 4 . R. 6 I. A. 18 ; Madho Pranhad v, Oajndhar^ 
L. R. 11 L A. 186 ; Sitla Bakhuh v. Ijalta Pramd^ 
I, L. R.8 All. 388 ; and Jagat Singh v. Bftm Bakhnh^ 
Weekly Notes, All. 1887. p. 233, referred to. Ajaib 
Nath t. Mathura Prabad. 

(1.1..R. 11 All. 164 

(2) OON8TEFOTION OP WAJIB-UL-UIW- 

8.— Cc-sAflrrr #— Ek yarf<//,”J The wd^ib-uU 

«rs of a village gave a right of pre-emption, in 
oases of sale, to brothers," and provided that, 
on refnaal by a brother,'* there should be a 
right of pre-emption in favonr of oo-sharsn In 
the thake who wore related to ihe vendor by 
AeMntfmi a ommou ancestor hmndaran i 


PRE-EMPT lON-wes f /a 
i (2) CONSTRITCTIOX OP WAJriB.Ul».trRZ-. 

, rkjaddi thoke"'). It was also provided that In 
tho event of any dispute ansiug as to price, It 
; should be settle I by arbitratiou, and that “ if 
the 00 -sharers do not take at the amount fix^ 
by tho arbitrators,’* the co-sharor desiring to 
' sell might make tho transfer to a stranger : 

. Hrld that oo-sharers who were uot of common 
descent from tho vendor were entitled te pro- 
, eiuption after own brothers and co-sharers rk 
Jitddi and to have pnfferenco over strangers, 
GuncHhrr TmI V. /.araut Ali,2 S. \V, 343, follow* 
ed. SAniu Ali r. VadRau. 

(I. L. R. 0 AU. 660 

9. — " Pattidarn " — Chahlttrn "] Hrld that 

the terms of a uujih-ul^ur: conferring a right of 
pre-emption upon p t ffidarg** did not apply to 
a holiling a sham in the same ckah as 

the vendor. llALWAN r BiNoii HunitAJf AU. 

fl. L.R. 10 AIL 107 

10. —" mr,ntiug of!] The word *♦ kari, 

///"usi'l by itself in the pro emptlvo clause of 
a uuiffh-uCurz to iiidjcste shareholders ** near " 
to the vendor, is ambiguous and lna'le»iuate to 
express the intentions of tho sharehidders. The 
pre-emptive danse \n the trnjth^uCurz of a 
village gave a right of t>re*cmptiou, in cases of 
sale by shareholders, first U} " hhni hakiki " (own 
brothers), next to “ knrdi " (near), and next to 
co-sharcrs in tho same thokr as the vendor : Brld 
that although the word " 4rtr/7o " must bo read 
in connection with the preocxling word bhat^ 
the wonls "hhni kfirihi*' oould not reasonably 
be confined to cousins, but must bo oonstrued as 
meaning ' hhni hunnd'* or ** 5/wi so as to 
i lid id e all near relatives, l>oth male and female: 
Ucld^ also, that a vendor’s father’s brother's widow, 
holding a share in the village alawlutoly and os 
heir of her iloccasiwl husbami, was entitled te 

1 pre-emption in prcfcrcuco to the vendees, who 
I wore only sUnrers in the same ihoh* os the vendor. 

I Kuuuan Sinoh r. Uabdai. 

I [I. L. B, n All 41 

I (3) PURCHABE-MONBy. 

11. — ConrrnlmrHf hg rrndor and rendte of aetml 
\ price— hr idrtktn — Market ralac.] In stlihl for 
j pro-emptioD, w'bcrc the Court has come to 

! conclusion that the price alleged in the deed of 
' sale is not the true contract prieo, and whert i% 
j cannot ascertain the true price by reaiioii either 
i that the vendor and vendee refuse to disclose tho 
' same by their own evidence, or their evldeaoo 
' cannot be believed, the Ooart sbonld oioortoili, 
if possible, what was the market pHoe of tho 
property in dispute at the time of tho saloi Mid 
accept that market price as tho probohie ptioo 
agreed npoa between the parties. It is for tho 
phOnUff olthof to show whet woo tho ootaol 
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PRE*EMPTION-^oHfintffd, 

(3) FUR0HA8E-M 

ooDtraot price, or to^Ve Bubstantial evidence 
on which the Court can act, showing: what was 
the market value at the time of the sale. Aoau 
Singh r. Haghuraj Singh. 

II. L. a 9 AU. 471 

12»-^ Co I (hrrei — Appral-'-CoMfit — ( hil 
Jhrocednfo Codv^ tot. 211, 583.] A Court of First 
Instance <lecroe<l a claim for pre emption con- 
ditionally, on the pre*emptor paying into Court 
Us, 125 within a specilitHl period, and also 
awarded the pro*emptor Us. us his costa in 

the suit. WitUiu the specified period the pre- 
omptor paid into Court the Us. 125, and sub- 
se<|ueutly executed his decree for costs, by draw- 
inif out therefrom tlio Us. After this 

the decree was modified on appeal, the Appellate 
Court raising the Us. 125 payable as tlio condition 
of pre-emption t<i Us. 200, and reversing the 
first Court's order as to costs. Witbiu the period 
specified in the Appellate Court's deoreo the pro- 
emptor paid into Court the further sum of 
Us. 75, Bubscquently the vendee, defendant, 
applied to the Court un<!er s. 583 of the Co<1e 
of Civil Procedure to have the property in suit 
restored to him, contending that the pre-omptor 
had failed to pay the full Us. 200 within the 
prescribed period ; Jfvid by Straight, J., afllrming 
the judgment of Maumood, J.. that this con- 
tention must fail : that the payment of Us. 125 , 
due under the first Court's decree could not be j 
said to have been reduced by the pre emptor ' 
subsequently executing against the amount so I 
paid the order of that Court in his favour for j 
ooste, and that the subsequent payment of Us. 75 j 
within the period prescribed by the Appellate 
Court satisfied the reituiroments of that Court's 
deoreo, subject to the judgment-debtor's right to 
reoover the costs realised in execution of the 
first Court’s decree; Jfvld by Tyukll, J , contra, 
that although the pre-omptor had once made a 
payment, which for a few dajrs was a compliance 
with the first Court's iXocroo, such compliance 
became immaterial when that decree was modi- 
fied on apiM^al, and as ho had never had in any 
Court a credit for Hs. 2iH), as required by the 
Appellate Court's decree, which alone was the 
decree iu the cause, he had failed to fulfil the 
condition essential to pre-emption, and therefore 
the defendant's applioation should be allowed. 
Balmgkand r. Pancham. 

11. L. R. 10 AU. 400 


PltE-EKPTlON-'OO^whfdcd, 

(3) PUaCHASE-M0NE7‘--mkf7f/ded. 

vendor and vendee of a certain fractional sham 
in the village, aud the plaintifiF claiming the 
benefit of the above provision disputed the price 
entered in the sale-deed as the proper price for 
the share according to current rates: Ifeld, 
following Karim Itakhsh KJuiti v. Phula hibi, 
1. L. U. 8 All. 102, that a oo-sbarer was entitled 
to purchase the share sold at a price to be as- 
certained! according to the rule in that behalf 
contained in the wajih-nUarz, and the condition 
in the tmjih-nl’arz regarding the price to be paid 
for the share sold was binding on the land and 
therefore binding on the stranger vendee. IJp- 
mani Kuar V . Uam Din. 

[I. L. R. 10 All. 621 

(4) LOSS OR WAIVER OF RIGHT. 

\^,~^Atu]ait‘xcfnct' in mortgage by cotulition* 

al »ah’--‘ltrling}fixhmcnt ] Acquiescence in a 
mortgage by conditional sale does not involve 
relinquishment of the right of pre-emption upon 
the conditional sale eventually becoming absolute. 
Ajaiu Nath r. Matuuka Prasad. 

[I. L. R. 11 All. 164 

; PRESCRIPTION. Col, 

1. Easements ... ... 808 

(a) Houses and Other buildings ... *608 
(h) Privacy ... ... 809 

fe) Light and air ... ... 809 

(d) Right to water ... ... 810 

St'c Fishery, Right op. 

[I. L. R. 12 Mad. 43 

(1) EASEMENTS. 

{ a ) Houses and other Buildings. 

1 — Wall — Adjoining building — Side ^oallA A 
built a house in the rear of 7/'^ house. There 
was a imssage between the houses. Over the 
I passage A built a room connecting the two 
houses. This room corresponded with i/'s first 
^ floor, aud had an open terrace on the top of it. 

I The structure by which A oounected the two 
I houses was quite independeut of i/'« house. It 
i was support^ throughout by wooden pillars 
I adjoining B's wall, which the cross beai^ did 
^ not penetrate or touch. But the structure was 
built so close to B'* wall, that the latter served 


13.— Rorift-sZ-srff— rhiiMf Jijfing price in cant 
of $oU to a eth,»hartr-" Agreement running frith 
thr Utnd — Pre^rm^dor entitled to fair property 
on payment of pner^tijtcd tn tC4^Jib•n^^ur:.] The 
pre-emptive efause in tho osfjiffnl^rs of a 
vilUfe oontained a provision that the right of 
pre-emption oould be en forced on payment of 
aeoh sum as would represent the himat-i^mumr* 
muuA*' that is, aoeording to onrrent rates, A 
mi for pre-emptioii was brought against the 


as a side wall to the room. This state of things 
had existed for upwards of twenty years : Beld^ 
that A did not acquire any easement over £*o 
wall by merely building on his own ground close 
to Bo bouse, even though A bad built no mde 
wall to his own house, but trusted to B^o keeping 
np his wall to shelter his (^IV) house on that 
side. Qordhan Dalpatram r. Ohotalal Har* 

QOVAH. 


£l.L.R,iaB<Mi|.79 



DIGEST OF CASES. 
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PRB30RIPT10N — roHtiHU4*d, 

(1) Ek^'mmT^--eoHtimed, 

{h) Privacy. 

Z.’-^Ctustomary vaxvment --liiyht to havo tri/#- 
dows oloKcd — Custom. 2 Cuso in which it wns 
found that the plaintiff was by local custom 
entitled to an easement of privacy, and in which 
the Court granted a mandatory order com pid ling 
the defendant to permanently close the door or 
window complained of. Lachman Pkakao r. 
Jamna Prasad. 

11. 1..R. 10 All, 162 

Q.^CifMtoni ^lihjht of A customary right 

of privacy, under certain conditions, exists in 
India and in the North-Western Provinces, and 
U not unreasonable, but merely an application of 
the maxims xic vtcro tun ut uiirnum non laedax 
and tiedifioaro in tuo proyrio xoto non hoct quod 
alteri uorrat. A Hubstnulial interference with 
such a right, where it exists, if without the con- 
tent or acquiogceuce of the owner of the doini- 
naut tenement, affords such owner u good e4iuKe 
of action. Each case in which such n right is 
ill dispute, must be decid<Hi ui)on its own facts, 
the primary question in all cases being, whether 
the privacy in fact and substantially exists, and 
has 1)0611 and in fact cnjoycil. If this is un- 
awered in the negative, no further »|uestion 
ariaea If in the nillrmativo. the next quostiou 
is, whether the privai'y has been aubstantially 
int£rfero<! with by nets done by the defemlatit, 
w'ithout the couseutor acquiescence of the person 
seeking relief aguin.<4t such acts. Tlx* Indian 
Jaw relating to the right of privacy reviewed. 
Gokal Prasad r. Kadko. 

tl. L. U, 10 All 358 
(r) Light and Aik. 

4 , — hrcfzr — J/nniftition Arf/t ; Art IX of 
1871.#. 27: Act XV of 1877, ^ Pr'r- 

$4’ription Act^ 2 Jc 3 Will. I\\ r. 71 — Limit at ooi 
.<fr^, Kffovi oJ\ OH the pro ‘fxUt tuq lair ax to nature 
and extent of the viijht to liijht «»/• u/r. ] The 
Indian Limitation Act. unlike the, English Pre- 
soription Act, places light and nir on the same 
footing ; and the object of the Prescription Act 
and of the provisions of the Indian Limitation 
Act is not to enlarge the extent and operation of 
the eaaemeot, bat to provide another and mere 
oonvenieut way of acquiring such easemctits— a 
mode indepeiidcnt of legal fiction aixl capable of 
easy proof in a Court of Jaw; these Acts do not, 
therefore, alter in any way the pre-existing law 
as to the nature and extent of the right. The 
only amount of light for a dwelling bouse which 
be claimed by prescription or by length of 
time (whether prior or subscfjuently to the Limb 
tation Act of 1871) without an actual grant Is 
such an amount as is reasonably necessary for the 
oonvenieot and comfortable habitation of the 
house. Buie laid down in raw V. Khrttranath 
Kar/ormahf^ B, L. R. O C. 41. followed. The 
right of Air ia oo-exteosire with the right to 


PRESORlPTION-cesf inutd 

(1) EA8EMENTH '-rosri'ssf d, 

(c) Light and AlU — eoneludinL 
light. To give n right of action, ritlier prior o? 
siibsoqmMaly to the UiniUtion Act of 1871, in a 
ca*«o (where then* is no express com ract on the 
siihject) for an iiibrferenco with the of 

nir to dw'clling housos by buihling on adjoining 
land, the ohstrueiion inunt W surh as to cause 
what is teohn ictt I ly called a nuisance to the house; 
in other words, to ntixlor the house unfit for the 
ordinaiy purposes of lialdtation or business. 
There is no such right as a right to the uiii»>t<*r- 
rupted How of soutii broexe as such. The “ 45* 
degree rule ” is not. a posiiive rule of law. but is a 
cirennistancc which the iJoiirt may bike i«b> «'on- 
sidcraii<o). and is espeeinlly viilunbln when the 
proof of tlx; olMeurutxni is not definite or satis. 
fneDny. Ddi.hi AND London Hank r. IIkm Ladl 
Dltt. 

[I. L. R. 14 Oalo 830 

5. hijunrtion ~ Da nfayrt ■ Soi eitie lieVu f Act / 
of. 1K77, s. 51, el e— /.i mtfaf ion .iet A i of IM77, 

X. - Ma ndaft^nj ininiffton | The plaintiff 
complained that the d<*f<*ndantM intended to huild 
so ns b» obstruct the passage of light and air 
through nn ancient wimiow in his house, and 
rciuh‘r a room therein unfit for use, and prayed 
for a per|M‘tual injunction restraining the defend- 
ant from so huilding It was proved that the 
wall iiitcmlcd to be built would so shut out the 
light and air as to render the room completely 
dark and unfit for use. The Sulmrdinate Judge 
granted the iitj unction as prayed. The defendanU 
npimalod the Joint Judge, who amenderl the 
lower <N)urt's iieoree by ordr»ring the removal of 
tlx* injunction and directing, in its sLtatl, a new 
window* to be opened in the pliiintiff’s house to the 
east of tlm wiixlow' in r|uostion. On appeal by 
the plaintiff U) the High (Jourt : 7/r///, reversing 

th') dcf .'c« of the lower Appellate Court, that the 
plaintiff ha<l an ahsoIuLi and indefeatiblo right 
to the oasfrnent he hixi acqnirivl ; and the only 
possible question was whether injunction or 
damages was the appropriate romwiy under the 
circumstances of the particular case. Held also 
that, as the eviilonce establishwl that, after 
defendant’s wall was built, iilnintifTs room W'ould 
not rciiittin sul/stantially as uwful to him as lie- 
fore, the plaintiff was cntith*<l to an injunction, 
Holland V. Worleif. L, It. 2fi (Ih, I>. 578, dtstIfiguUh- 
‘ cfl The High Court also directed a mandatory 
' injunction Ui issue to the dofctidanU to remove 
the wall they bad raiswl after the lower Appellate 
Court ha<l poimed the decree in their favour and 
pending the plaiutifT s api»eal to the High Court. 

. KADARUHAI r. ItAHlMtlflAI, 

{I .D.B. 13 Boio* 674 

(d) Bight to Water 

0, — Kti$em*nt Aet oj 1S82), si fi, 7, 17— JVit* 

; rural $treomn-^SHrfaxc fratcr-^^Hight* of rlparlai^ 

, tararrn ] The owners of a tank fed by lutotml 
; streams which depended for their iupply on 
oatural raiafaU and aurface water, sued for *& In* 
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DIGEST OF CASES. 


( 812 ) 


PR£SORIPTION-^<;^lt<i;^(Z. 

(1) BASEMENTS-(y<^fwZtt^?^<i. 

(d) Right to VfATKU’^cpncluded. 

junoiton to restruin Buperior riparian owners from 
damming the streanui or interfering with the 
supply of water, over which the plaintiffs claimed 
a right of easement. The issue as to the owner- 
ship of the land on which the streams rose was 
undecided: JJcld^ (1) The Easement Act only 
declared the existing law as to easements over 
water ; (2) An easement can therefore bo acquired 
in regard to the water of the rainfall. But sur- 
face water not flowing in a stream and not per- 
manently collected in a pool, tank, or otherwise, is 
not a subject of eoHement by prescription, though 
it may be the subject of an express grunt or con- 
tract ; (3) It is the natural right of every owner 
of laud to collect or dispose of all water on the 
sorfaco which does not pass in a defined channel; 
(4) Riparian owners are entitled to use and con- i 
same the water of the stream for drinking and 
household purposes, for watering their cattle, for 
irrigating their land, and for purposes of manu- 
facture. subject to the conditions (i) that the use 
is reasonable, (ii) that it is required for their 
purposes as owners of the land, and (iii) that it | 
does not destroy or render uselcns or materially i 
diminish or afToct the application of the water by ! 
inferior riparian owners in the exercise either of j 
their natural right or their right of oasement if 
any ; (5) It was theroforo necessary to ascertain 
whore the streams rose, and tho course, souroo 
and length of thoir tributaries. Pkhumal v , 
Rauabami. 

[I. L. R. 11 Mad. 16 

PRESUMPTION, REBUTTAL OF. 
tScr SuccEHHiON Act, s. 128. 

[1. L, ISU 15 Oalo 63 

PREVIOUS OONVIOTION. 

i&r Evioksci:— Chiminal CAt^Ks—Pun- 
V10U8 Convictions. 

[1, L. R. 14 Ofao. 721 

PRIMOGENITURE. 

Str niHDU liAW— E nDOW'MRNT— SUCCES- 
uioM IN Management. 

[L. R. 161. A, 137 

[I. L. R. 17 Oalo. 3 
Sec Mahomedan Law— Eni>owment. 

[1 L. R. 13 Bom 555 

PRINCIPAL AND AGENT. Cd, 

1. Liability of principal ... 812 

See Aocoukt, Suit poe. 

(1. L. R. 14 Oalo. 147 

SfV OOVnUCT— COKSTBUCTION OF CON- 
TEACTH. 

(I. L. H, 13 Bom. 470 


PRINCIPAL AND AGENT-tfoiwf«Afif. 

See Costs— Special Cases— Account, 
Suit for. 

[I. L. R. 14 Oalo. 147 

See Husband and Wipe. 

[I L. R. 9 All. 147 

See Lien. 

n. L. R 13 Bom. 314 

Sie Limitation Act 1877 , art. 89 . 

[I. L. R. 14 Oalo. 147 

(1) LIABILITY OF PRINCIPAL. 

1.— nf pernoti dealing with agent person^ 
ally liuhle—Suif and judgment recovered against 
agint — Suhsegnent suit against agent Imrred—Act 
J yi of \^12 {Contract Act), s. ITie obligee 

under a hypothecation bond brought a suit there- 
on against one who, upon tho face of the instru- 
ment, contracted as obligor, but whom, when tho 
suit was instituted, tho plaintiff knew to have 
acted as agent in the transaction for a third per- 
son. Having obtained a decree, he satisfied it in 
part by attachment of a sum of money, and next 
caused the hy^wibcoated property to be sold, and 
purchaHO<l it himself. Upon attemptiug to obtain 
possesHion, he was successfully resisted by tho 
principal debtor under the hypothecation bond, 
on the ground that the latter was the real owner 
of the property, and that the decree-holder h^ 
derived no title thereto from his judgment debtor. 
Ho then sued tho principal debtor to recover the 
balance remaining due upon tho bond, after giv- 
ing credit for the amount recovered by attach- 
ment in tho suit against the agent; lltld that 
; the plaintiff, having elected to hold the agent rc- 
j Bponsible upon the contract, aud having obtained 
I judgment and decree against him and written 
j up hill satisfaction of the decree, could not nfter- 
I wards maintain a suit against tho principal in 
I respect of the same subject-matter. Priestly v. 
i Fernie, 3 H. and C, 977, Hi L. J. Ex. 172, refer- 
I rod to. Bir Bhadduar Sewak Pande V. Sarju 
j Prasad. 

I [1. L. R. 9 AH. 681 

! PRINCIPAL AND SURETY— Cd. 

I 1. Liability of surety ... ... 812 

I 2 Discharge of surety ... ... 813 

j (1) LIABILITY OP SUEETY. 

[ 1.— 45a ft’ of mortgaged property in espeeutiOH gf 

I mofuydecree obtained by first mortgayee^Effeet 
! OH second mortgagre'^s rights — Pnrehase by one af 
1 several joint mortgagees of mertgaged property^ 
j Limitation — Suit for sale of mortgaged property. "j 
In January, 1866 E obtained a simple money* 
decree only in a suit for enforoement of lien 
created by a bond oxeonted by the wife of J?. and, 
at a sale in execution of snob deoree, a 10-biswns 
share hypoUmoatod in the bond was sold and 
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DiaSST OF OjISBS. 


( 8U ) 


PBIHClPAL AND 

(1) LIABILITY OF SURBTY-oo«<'lK<«<Mi. 

S nrchMed by Z in November 1872. On the Srd 
[ny 1872, two bonds were executed in favour of 
JB and ^jointly, the first by Zand I jointly, hypo- 
thecating 6jfont of the above-mentioned 10 biswas, 
and the second by S, in which the obligor promis- 
ed to pay the obligees the amount of the bond 
S^ven by Zand iin the event of such amount 
not being paid by them and mortgaged certain 
property as security for such payment by him. 
In December 1872, Z gave another bond to /i, 
hypothecating the same 10 biswas, and in execu- 
tion of a decree obtained by B upon this bond 
the 10 biswas were sold and purchased by Ji 
himself in 1877, and in 1883 were sold by him to 
J9. Subsequently, B and i/ brought a suit against 
Zand /, the joint obligors under the bond of the 
8rd May 1872, the heirs of their surety Z, a pur- 
chaser from those heirs of the property mortgaged 
in the security -bond, and D, in which they claimed 
to recover the money due on the bond by sale of 
the property mortgaged therein, and also by the 
sale of the property mortgaged in security- 
bond : Ueld that inasmuch as the bond executed 
by S was only a guarantee for the personal obli- 
gation created by the joint bond of Z and 7, and 
a cause of action could only accrue lut against 
him in respect of the personal tlefault of ibe 
joint obligors to pay the bond-money, and such 
default occurred beyond tlie period of limitation 
within which a suit to enforce the personal obli- 
gation to pay the money could have been main- 
tained, it followed that, bad there been a claim 
in the plaint to obtain a decree j^rsonally 
against the joint obligors, the plea of limitation 
by which such a claim couhl have been defeated 
would have beeu equally efficacious os regards 
the heirs of «V; but no such claim had benm 
made, and the obligation of surety under his 
bond of the 3rd May 1872, being confinwl to the 
personal default of bis heirs had been wrongly 
imported into the present litigation, which alone 
sought to enforce the hypothecation of the joint 
bond against the hypothecated property, BiiUl* 
Singh r. Zair- ul Audin. 

[I. L.&9A11. 205 

(2) DISCHARGE OF SURETY. 

2.-- Contract Act, w 134, 137— OviwWaa hi/ cre- 
ditor to rue principal dehtoricithin peried of Urn U- 
ation^ Du^arge of onrctj/.'l The omiwion of a 
oreditoKto sue his principal debtor within the 
period of limitation discharges the surety under 
B. 184 of the Contract Act (IX of 1872), even 
tjM>ugh the non-suing within such period arose 
from the creditor's forbearanoe. Section 137 of the 
Ckmtraot Act does not Itmit the effect of s. 134. 
Its object is to explain and prevent misoonoop- 
tkm as the meaning of s. 188. It applies only to 
a forbearance during the time that the oreditor 
can be said to be forbearing to exer<^a right 
which is stUl in exlstenoe. Uajarti^l v. Kr»»h- 
nmrat, L L. E. 8 Bom. 647 ; and Krutn Kishm 
Ckumdkmin v. BadJui Bomun Mnnski^l. L, U* 


PRINCIPAL AND SURBTY-ceac/iiZeA 

(2) DISCHARGE OF SUaBTY-c**ar/iMW, 

12 Calc. .330, disseuted from, /fnsati v. CknnHi 
Lai, I. L. R. 8 All. 259, referred to, Radha r. 
Kiklock. 

IX. L. R. UAH 310 

PRIVACY. 

&r Custom. 

II. L. R. 10 All. 358 

Sea ruKscRirrioN -Eabkmbnts — Tm- 

VACY. 

PRIVATE DEFENCE, RIGHT OF 

See WU0If«FUL llKHTUAlNT. 

[I. L. R. 12 Bom. 377 

1— Cede, nn, 09 and 186 — 
ohtarHcting a public ttvrrcnt in dtneharge of hit 
dufieit — Ma nilutdar'a drerce^K-rcrotion hg a 
turteyoe under (\>llcctor$ orthru-^Boblic fane* 
tii>n,\ lu a suit filed in a Mamlaidars Court 
under Bombay Act III of 1876, the plaintiff 
obiaiueti a decree against ilio ocous^ for posses* 
sioii of a cx^rtain piece of land. When the Mam* 
latdar proceeded to execute the decroe, ho found 
that there was no laud corresponding to the bound- 

. aries tKtt forth in the plaint, and that the par* 

I tics were joint owners and in joint occupation of 
! the land in dispute. Finding himself unable to 
execute the decree, the Mamlatdar itiferred ibe 
matter to the Collector for adviw}. The CoUootor, 
on looking into the pain^rs of the case, ordered a 
surveyoi to execute the decree by divuUiig the 
land in dispute and putting the docres-bolder in 
jKMisesHioo of his share. Tho surveyor, in at* 
Umiptiug to execute the decree, w as obstructed by 
the accused, who was Ujcreupon tried and con- 
victed of the offence of voluntarily obstructing a 
public S4*rvaiit in tho discharge of his pabtio 
funotiouM, under s. 186 of the Penal Code (Act 
XLV of 180(») : Jfeld that the Collector’s order 
was BO entirely nltra rirtu as to leave no room for 
the operation of either tho first or the second 
clause of s. 99 of tho Penal Code, as to right of 
private defonoc. Qurkn-Emhibss v. XuuwkaM. 

{I. L. R. 13 Bom. 168 

2 - Bioting ^ Vniarr/ol MntmUy— Right of 

nr irate defence (f property — Penal (Aot 

XIV ot 1860), s». 97, 103, 104, 105, and 107.) A 
party of persons, eonsistiog of some 6ve pesw 
and a number of coolies suffleient for the work to 
be done, went to a spot on a river flowing tbronKll 
the lands of M for the purpose of either repair- 
ing or erecting a bund across it to cause the water 
to flow down a channel on the lands of their man- 
tor T, The river at the time wu almost dry, and 
the party did not go armed ready to fight or oaa 
force, and they did not during the suhndqnnttt 
occurrenoe use force. Having arrived at the 
•pot about 10 A M, they prooeodod to woik fit 
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PRIVATE DEFENCE, BIOBT OF- 

coUkcludeA, 

tbo hmd until the afternoon. At about 4 p m. 
a bodjof men, consieting of about 1,200 in all, 
many of them armed with Za^/uVxand headed by 
the prieonere, who were eenrante of J/, which bad 
been seen colleotinf^ together during the day, 
proceeded to the spot, and about 25 or 30 of them 
attacked T$ men, some ftve of whom were more 
or less eeverely wounded with the lathirn. The 
oocurrenoe resulted in the conviction of Boino of 
servants for rioting under s. 147 of the Penal 
Code. people wholly denied any right on the 
art of r to construct or repair the hund, and 
ad previously denied the exiHtcnce of such right, 
and refused {>ermisHioii to 7’ to exercise it. It 
was contend^ that the assembly of J/V people 
Was not an ‘ unlawful asseuibly that the inter- 
fereuce by Th people with the chauuol of the 
river justified them in coming to stop the work, 
and the show and use of force in compelling 
them to do so: Ildd^ that tho prisoners had been 
rightly convicted. J/eld, further, that as no j 
right of private defence of property is conferred 
by the Penal Code, except as against tho perpe- 
trators of offences under tho I’onal Code, and 
that as, upon the facts of tho case as found, no 
oifencfl had been committed by Th people, their 
acts amounting merely to a civil trospass ; and ' 
as there was no pressing or iiuraediato ncccs* 
sity of a kind, showing that there was no time 
to have recourse to tho protection of tho public 
authorities, no (luostion as to the right of private 
defence arose in the case. Ganouui Lal 1>ak r. 
i^UJCIfiN-EHPUKSS. I 

[I. L. R. 10 Calc. 200 
PRIVILEGED COMMUNICATION. 

— Dvfamatwn — Petition to Herenue offieer-^Pre' 
Humptionn an to fnaliee.'\ Ccrtiun raiyats in a 
xetuliidarl village addrosHe^l a petition to tho 
tehsildar praying that tho village Munsif might 
be retained in office mitwithstauding the Eomiii- 
dsr's application for bis removal. The petition 
imputed criiiiiiial acts to tho /.cmiudar, who now' 
su<^ the imiiliouers for danmgt's on the ground 
that the |N3tiliou coutaincnl a false and uialieious 
libel, it was found that in fact tlic communica- 
tion was made hond Jide^ and that there was some 
ground tot some of the imputations : //r/d, the 

petition was a privileged communication and the 
alleged libel was not actionable. The question 
when malice may be presumed, discussed. 
V&ffKATA Naka»iiiua r. Kotayva. 

[1, L, R, 12 Mad. 374 

PRIVY COUNCIL, PRACTICE OF. fV/ 

!. Admiaaiott to praoUoe ... ... 916 

2. Death of party on record ... 816 

B. Stay of proceedings in India pend- 
ing appeal ... ... 816 

4. Queetions of fact ... ... 817 

8. Conenrrent judgments on facts ... 817 

6. no-hearing ... ... ... 818 

7, Ooite ... ... ... 810 


PRIVY COUNCIL, PRACTICE OF- 

cottflnued, 

(1) ADMISSION TO PRACTICE. 

of .3 Ut of March 1871— Vakil of ffUjh 
I Coart, '\ The words of ss. 2 and 3 of the Rules of 
I Slst March 1871 arc such that the classes of per- 
sons to be admitted to practice in the Privy Council 
must be either S ilicitors or others practising in 
London, or Solicitors a<lmitted by the High Courts 
in India or in the Colonies respectively, and have 
not left an undefined class admissible at the dis- 
cretion of tho Judicial Committee. In the 
Matter of the Petition op Twidale. 

[I. L. R. 10 Calo. 030 
[L. R. 10 I. A. 103 

(2) DEATH OF PARTY ON RECORD. 

2 — Praetiec relating to nnhstitution of parties oa 
rrviror^ Hep renmia fire eharaeter to hr ascertain* 
ed by loirer t'onrt’]. On tho death of a party on 
the record of an appeal pemling before Her 
Majesty iu Council, proof must be given in the 
Court from w’bioh tlie appeal has been preferred, 
of the representative character of the person or 
persons by or against w’hom revivor is sought. 
There ought to bo some finding of the Court 
1 below ; w’bich also should give its own opinion 
j as to who arc the parties proper to bo substituted 
upon the record. A certificate or statement on 
w'hich their Lordships can act should bo made by 
the Court below. Haidau Ali t% Tassadhuk 
Rasul. Ex pautb Haidar Ali, • 

[I. L. R. 10 Calc. 184 
[L. R. 16 I. A. 209 

(3) STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL. 

Q. ~S*eiirity for performance of order to he made 
hy Her MaJeHty in Couneil'^ Civil Proeednre Ctale 
1882 , M di^i^—Jfefnml of order nfayiny rj'rchtion 
ichere decree woh not yet appealed to the Privy 
(onneil, but leave to appeal from, interlocutory 
vrdtVH in c.reeution yruntrd-^Jntimation to Court 
helotr.'} A party to a suit iu an Appellate Court, 
who bad obtained leave to appeal from its decree 
to Her Majesty in Conncil, petitioned for tho 
order of the latter staying execution of interlocu- 
tory orders made in execution of such decree, and 
directing payment by the }>etitioner to the oppo- 
site party of large sums without scenrity taken 
for their rc]>ayinent iu the event of the decree be- 
ing reverseti This accompanied a petition for 
sitccial leave to np{>cal against those orders, llie 
latter was granted, but it not being competent to 
the J udici^ Committee to make any order as to 
the stay of execution, an intimation was made by 
it to the Court below that it appeared to be Uie 
reasonable coarse that the opposite party shonld 
not. pending the appeal, be put into p oesoa sion of 
the large sums in dispute. That intimation being 
made, the petitioner might apply to the Court 
below for the dae security of idl money paid into 
tho Treasory in obedience to tho decree. Sidhec 
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( Sir ) DIGEST OF CASES. 


PRIVY COUNCIL, PRACTICE OF— 

continued, 

(3) STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL ^concluded, 

Nazir AU Khati v. Oojoodhijaram 10 ! 

Moore’s I A. 322, and Zeraitool Batool v. ' 
tteiHce Begum, 10 Moore’s I. A. referred to 
iNDER KUMARI C, JAIPAL KuMAUI. 

[I. L. R. 14 Calc 290 
[L. R. 14 I. A. 1 

(4) QUESTIONS OP FACT. 

^, — Bcrond Appeal — Code of Civil Pmeeduve 
{Art XIV of lb62), as, 581, lii^rt^Jurhdietion to 
hear a necond appeal, onw/iat mafterx—Seeondarg 
evidence, i^uottion of.'] Under 8S. 581 and 585 of 
the Code of Civil Procedure, 1882, a second appeal 
is confined to matters of law. tisane haviut; the 
force of law, or substantial defect in procedure. 
On an appeal to the Judicial Oommissioucr from 
a decree piven on first appeal by an Appellate 
Court, and maintaining a finding of fact by tln5 
original Court, the only questions wero(l), whe- 
ther secondary evidence had bc(’n profjcrly atl- 
mitted on a case that had arisen for its admission ; 
and (2), whether the evidence offered e institute«i 
secondary evidence of the matter in dispute, 
which W'as the making of a document; //</</, 
that (no special leave to appeal from the judg. 
ment of the Commis.siouer, ilio first Appellate 
Court, having been applied for) the facts w<}re 
not open to decision ou this appeal ; this ('om* 
mittee could only do what the Judicial Commis- 
sioner on second appeal, under the above sections, 
could have done ; and that, as the case stocMl, 
they were bound by the findings of facts of the 
first Appellate Court. Lucuman Sin(;ii v. Puna. 

£1. L. R. 10 Calo. 763 
[L. R. 16 1. A. 125 

5 — (Question in Itaan — Partlnf—Admlimlon - Bee* 
rutio/i of deed ] The plaintiff claimed to have 
inherited estate in the posnession of the defend- 
ant, who was also rclatwl to the last owner, but 
who set up, independently of other title, a deed 
of gift from the latter in his favour. It was de- 
cided in the Appellate (hmrt that even if this deed 
had been executed it was inoperative, and on this 
point the decision of the first Couit was iriain- 
tained. An issue having been fixed as to the 
execution, and tbe plaint also showung that the 
execution w'OK dispuU^l, their Ixirdsbips dc^olincd 
to treat the execution as not having been in eon- i 
test. Anand Kuar r. Tansukii. j 

|I. L. R. a All. 396 I 

} 

(5) CONCURRENT JUDGMENT’S ON FACTS. 

0, — Custom, Bridew'c as to — IVaJIh-aAatraiz -- 
Concurrent tindimgs of Courts helon\] A custom ; 
of inheritance was allcgo^i to pic vail in an Oudh ; 
clan that, if the branch' of a family bor;Ainc ' 
extinct, the other branches of it should take the ; 
eatote amongat them in equal shares without 


PRIVY COUNCIL, PRAOTIOB OP— 

continued. 

(5) CONCURRENT JUDGMENTS ON 

regard to their decrees in kinship to the 
This custom wa.H found not provthi by the original 
and Appellate ("ourts upon evidenct* of iiistancea 
of smvessioii in kindred families ami of rights 
recorded in certain W'ajdf-uloirtu: If there had 
been any principle of evidence not properly 
applied, or documoutary eviilenoo had hnMi re- 
ferred to on which it could hv. shown that the 
Courts below had be<m Ii^l into error, the case 
might Imvo been re-examined ou this appeal, but 
iu the absonco of sueli ground this could not l»o 
done. ThaK UU IIAUIIIAR UaKNII t. TtlAKUR 
Uaian Parsuaii. 

{ 1 L. R, 14 Calo, 206 
[L. R. 14 I. A. 7 

7 . — Agtuu nu of fiir dn'isiou of fomilg propertg 
in e/putl shavts\ Two Court-s iu coiieurreiico 
found that (lo're ha<1 biM<n an iigri cunmit isUween 
twojiarties, interested in a family fund, that it 
should Ik' divided into (>qual foint It parts among 
the four branchf'S of the family, hut tiiat an un- 
equal division, made undi r a decree had rt*sult4Ml 
from fill fair dealing. To contest upon tlds 
appeal, tho-e findings of fset, nothing was stated 
to make it appear to tlie <’ommitli*e that, if ih<y 
Went thiongh the wlndo of the «*videnee, tlu^y 
w’ould differ fr<»m the Ponrts Iwlow' on anything 
Imt queslions of pine fiud. Accordingly, their 
ls;id.-iiips wereof opiniim tliat the ease fell withlil 
the rule wliieh makes appellate t.iihiinalM reluct- 
ant to interfere, and in iimsL ea-es makes them 
refuse to iiiloifere, with eoiieurrent fimlingsof 
the Gourts below . KkjmINAN e, MUIIRVI, I*UTHIA 
Kovii.akatii Kuiminas RA.IA AvhjuiAL r. 
PUTIIIA KoVlLAKANin SKIURVI. 

£1. L, R« 12 Mad. 512 

(fi) UIMIKAIMNG. 

S. -luto etfij pii rf g of t In into oj the heaving 
of apjool *• ill X nm fft ' — if run nd" for vi An oring.] 
TTtere iiiiiy lie. exeejitionul cinMnnstamirs wJneh 
will wariaiit the .ludieial (’oin mittee in uliuwiiig, 
even nflor an ord« r of Her .Majesty in « ounoil has 
isHiied iijion tlieir repoiL. a re hearing at the in- 
htaueo of one of the paitn^s lint I his is an indul* 
gence with a view mainly to doing juNtice when 
by some accident, wit boot any blame, the party 
has not laa n beard, and an oiilcr ban b«H.*n tniide, 
inadverUmtly, as if he htt<l teten heard. In oneoC 
two np|>cals in sniU rtdaiing to the same eatnte, 
jiidgineiji wtiH given by tbe Judicial Committal 
afu-r a heating on the merits. In tlio other, 
judgment was given to the same effect «« in ibo 
fifst, it being concede^) lictween the parties that 
the questions in lioih sutU were the samo. After 
both judgments had been re^mriiy! to Her Majoaty, 
and confirmed by her order* in Council, a poVitioa 
for a re-hearing wa* proaontod: I/eld, tbati 
even aottiuning tnat a case of res notitir had ^ 
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digest of cases. 


PBIVY OOUNOIL, PBAOTIOE OF- 

concluded, 

(6) BE*HEABma-^an^»7ik2«^. 

made oat (whioh was noti however, the fact), the 
orders were final, and the petition mast be re- 
jected. In rjb Appa Rao. Venkata Narasimha 
Appa Bow t . Court of Wards. Vknkata 
Bamalakshmi Qaru V. Golappa Appa Row. 

[I. L. R. 10 Had. 73 
[L. R. 13 I. A. 155 

(7) COSTS. 

^.’^lScidence^Co»t*~-^Co-Mharerft.'\ One of two 
00 -sharers by ancestral title in the nnder-pro- 
pHetary right in certain villages, obtained, in 
1870, docreoB against the talukdar for sub-settle* 
mont, and getting possession had his name en- 
tered in the khewat. Tlie other co-sharer re- 
mained entitlcil to claim that this possession was 
held partly for him. The present suit was 
brought upon two agreements, purporting to 
have been made in 1870, between the two co- 
sharers, while proooediiigs to obtain the above 
decrees were pending, to the effect that, whereas 
both had claims against the talukdar, one only 
was to sno him, the other paying half of the 
coats aiul being entitled to receive half of what 
might be decreed. The Judicial Committee, 
niK)u the evidence concluded that the Appellate 
Conrt, attributing too much to oertain omissious 
and acts on the plaintiff’s part which wore more 
or less explained, bad erred in reversing the 
decree of the first Court, which maintain^ the 
agreements, depriving the plaintiff of his costs 
in that Court only. Muhammad Yusuf v. Mu- 
hammad UUBAIN. 

[1. L. R. 16 Oalo. 62 


PROBATE- Col 

1. Jurisdiction of District Courts ... 819 

2, Opposition to and revocation of 

irant ... ... ... 819 

8. Effect of probate ... ... 820 


(1) JURISDICTION OP DISTRICT COURTS. 

V^PfohaU Act (V of m\)^WUl of Jlindo 
mtde heforo Hindu With Act XXI of 1870— 
ccoMion Act^i. Vil^Applicailon for Ictftrt of ad- 
ministration.] Since the passing of Act V of 
1881 the District ContU have jnrisdiction to en- 
tertain applications for the grant of probate or 
lettera of administration in respect of wills of 
Hindus made before the Ist September 1870 
that It to say wills of Hindus to whioh the Hin- 
du Wills Act XXI of 1870, did not apply. Krish- 
na KmKUR Boy t , Bai Mohun Boy. 

[1 li. R. 14 Gala 37 

(S) 0PF06ITX0K TO AND REVOCATION 
OF GRANT. 

B.— Pridkifs, aeftire and cfcct of^AH V of 
1881, St. 18 and 80.] A, a Fani» dM, leaving 


PROBATE— caafiaasd. 

(2) OPPOSITION TO AND REVOCATION 
OF GBANT-aasafadad. 

a will, whereby he directed that after his death 
bis estate should be managed by his widow J and 
after her death by his sister-in-law H and after 
H’t death by the appellant, his adopted son H JV. 
On J'n death the testator’s brother D ap- 
plied for letters of administration, and issuM 
a citation to the appellant UN, U entered a 
caveat. No farther proceedings were taken, 
and the matter remained fading. On Us 
death, D applied for a fresh citation to the ap- 
pellant U N hut the District Judge held it to 
be unnecessary, and declined to issue it. Letters 
of administration were then granted to D, The 
appellant H N snbseqaently applied for probate 
of the testator’s will. The respondents filed 
caveats, alleging that the will was void, on the 
ground of certain bequests contained in it, and 
on this ground the District Jndge refused probate 
of the will : IIM that the District Judge was 
wrong in refusing probate of the will on the 
ground that the bequests contained in it were 
illegal and void. Probate is only conclusive os to 
the appointment of executors and the validity and 
contents of the will ; and in an application for 
probate it is not the province of the Conrt to go 
into the question of title with reference to the 
property of which the will purports to dispose, 
or the validity of snob disposition. HoRMUSJX 
Navroji V . Bai Dhanbaiji. 

[I. L. R. 12 Bom. 164 


(3) EFFECT OF PROBATE. 

Q.^Sveersfdon Act,s. 187 — Power of Etcccutors 
or AdwtHistratorn.] iSf'wWr Section 187 of the 
Succession Act not being mode applicable to wills 
of Hindus made before 1st September 1870, that 
is to wills of Hindus to which the Hindu Wills 
Act did not apply, it is not obligatory on execn- 
tors or legatees under them to take out probate 
or letters of administration in order to establish 
their rights in a Conrt of Jnstioe. Krishna 
Kinkub Roy r. Rai Mohun Roy. 

[1, L. R. 14 Oalo. 37 


4.— Pouwr of, hcforc Hindu WxlU 
Act — Eeidt’mw Act (/ of 1872), s, 41 — Probate 
Act {rofmi),ss, 2, 149.] Section 41 of the 
Evidence Act is applicable to probates granted 
prior to the passing of the Hindn Wills Act 
Grisu Chundkr Roy v. Broughton. 

IL L. R. 14 Oalo. 861 


Appointment of Ejrecuiors — Yaliditti 
and etmtentsof YftR.] Probate is only ooncluslTS 
as to the appointment of exeentors and ths 
validity and contents of the WilL HORXUSJi 
Navroji r, Bax Dhanbami. 
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DiaSST OF OABBS. 


^ROBA.’SlSt^OHcluded, 

(3) BPFBOT OF FROBkTl^otuihded. 

e.-^WUl^Birtdfi WUU Act {XXI of 1870>— 
Suecetiion Act (X of 1865), #. n^~~-Pr 0 hate aitd 
AdminiHration Act {V of 1881), t. i-^Uiudu 
will made outside Bombay relating to property 
situate partly within and partly outxide Bombay 
-^Probate of such will — Effect of^Jlepresentation 
(f the estate — Parties to suit,] One X died at 
Surat in 1873, poesessed of ancestral property 
situate partly in Bombay and partly in Surat 
District. He left a widow, B and a minor son, 
Af, At his death he made a will bequeathing 
his property to his son, and appointing certain 
executors to manage the property during the 
son’s minority. The son died in 1877, leaving 
a minor widow, M In 1879 one of tho exe- 
cutors obtained probate of L's will from tho High 
Court, In 1884 a suit was filed, on behalf of 
the minor M If against her mother-iu-law, B 
to recover possession of the property covered 
by the will of X. One of the defoncos to this 
suit was that the property in dispute had vested 
in the executor, who had obtained probate 
of the will, and that as the defendant held tho 
estate under the executor, tho suit was not main- 
tainable without impleading the executor ; Jldd 
that the executor was not a necessary party to 
the suit. Section 179 of tho Indian Succession 
Act (X of 1865) as incorporated into tho Hindu 
Wills Act (XXI of 1870) did not apply so far as 
it related to property outside Bombay, Tho pro- 
polity in dispute was situate in the Surat Dis- 
trict. It was joint ancestral property. On Iho 
father’s death it vested in the son by survivor- 
ship, and on the sou’s death it vested in the sou’s 
widow, the plaintiff, in the present suit. Under 
the provisions, therefore, of tho Probate ami 
Adminlstratioa Act (V of 1881), s, 4, (if that 
Act can be held to operate at all in tho Mofussil 
before a notification is issued under s. 2), tho 
estate could not vest in tho executor, as it hod 
passed by survivorship to another person long 
Wore the Act came into operation. Bai Uaukou 
r, Makeklal Basik Das. 

[I. L. R, 12 Bom. 621 

PROBATE ACT (V OF 1881). 

, s. 2. 

Sec PftOBATE— E ffect of Pbodate. 

[I. L. R. 14 Oalo. 861 

,8.4 

See Pbobate—Effect op Probate. 

(I. L. R. 12 Bom. 621 

..»«■ , a. 16 and a 60. 

See Pkobate— Opposition to and re- 
vocation OF Grant. 

(I. L. R. 12 Bom. 164 


, 8. 131. 

S-e 8UC0B86105 Act, s 96. 

(I.L.a.WOalo.M9 
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PROBATK ACT (V OF 1881)- 
, B. 149. 

Probate— BFFK cr of pR<mATR. 

[U L. lx 14 Oalo. 861 

PRODUCTION OF DOCUMENTS. 

Procedure fWr, s 174 -Productio/t (f docnwcHt 
-■-‘Courts Jurixdietiofi to punish n witness for m 
f using to produer a doeument^Proeedurr^fndiou 
Penal (ode (drf XLV of 1860), s, 175— /V/. 
ntinal Proeedurc (ode {Aet wV of 1882), s. 480.] 
A witness was summauod to produco a document 
in Court in counootion with a certain suit. Ho 
attended tho (^urt, but did not produce the 
documont. stating on oath that it was not in his 
poHROssiou. But this statement was disbelievoii, 
and tho Court fineil him 104.75, nuder a 174 of 
tho CtKlo of Civil Proco<lure (Act XIV of 1882): 
Held that tho fine was tliegally levied. Tho 
jurisdiction of tho Court to punish under s. 174 
of tho Civil Procedure Ciwlo exists only in the 
case of a witness, who. not having attended on 
summons, has been arrested nud brought before 
the (’ourt. Tho ease of a wituoss who having a 
document will not priKluco it is provided for by 
s. 175 of the Penal (hsio {.\ot XLV of 1860) and 
s. 4HO o^ tin* Code of Criminal PriKMMlnre (Act X 
of 1882). In iik Pulmchami Dowlatiuii. 

fl.'L. R. 12 Bom. 63 

PROMISSORY NOTE. Col 

1. Assignment of and suits on promissory 

note ... ... ... 822 

PviDKN'rK Oivn. Cahku Hkoond- 
ahy Kvidknck ■ Unstamped oh 
V si{K(jjsi't:iticu Documents. 

[1 L. H, 10 Had. 04 
[I L. U.9A11.361 
LI. L, R. 12 Bom. 443 
Sf Stamp Act, 1879, k. 34. 

fl. L. R. 12 Bom. 443 
[I. L. R. 13 Bom 440 

(I) assignment of and SUITS ON PRO- 

' ' MISSORY NOTE. 

1^ Negotiable Instruments Art 1881, ss, 8. 9— • 

Suit to reeorer money due on a promissory note by 
assiguve of rights of payee not In iug enHorsf4\\ 
K cxccatijd a promissory note on demand for 
Ua. 6,<8K1 in favor of S in 1882. In 1884 N, by 
an agreement in writing assigned all her propirty, 
including the promissory nolo, to M, but did aot 
endorse over the promissory note to Jf. Af »§• 
nign&i bis righto in the promisooiy noto to R 
bank in payment of a debt. In a suit by if mid 
the bank against A. and S to recover the prin- 
cipal and interest doe on the note; ffM 
that the plaintiffs could not maintain the euit, 
Pattat Ambadi Maeae V. Kusicmae. 

[( uau]ud.80ai 
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DIGEST OF CASES. 


C 824 ) 


PROHISSORY NOTE — concluded. 

(1) ASSIGNMENT OF AND SUITS ON 
PKOMISSORY mT'E, -concluded, 

2 , — Document ^tropoging to horcow on certain 
conditiong — Stamp Act 1879 — Proposal — Contract 
Act IX of 1872, H. 4.] A letter containiug a 
request to borrow a certain sum of money, pro> 
roiHiog that tbo same ahould bo repaid with in- 
toreat on a certain day, is not liable to stamp duty. 
It U not a promissory note, but a mere proposal 
under s. 4 of the Indian Contract Act, IX of 
1872. Duondbuat Nauhaubiiat r. Atmaram 
Mobehuvau. 

(1. L. U 13 Bom. 669 

PUBLIC DEMANDS RECOVERY ACT 

(BENGAL ACT VII OF 1880.) 

, 88. 2. 8, 10, 10 —Dcnaal Act 17/// 1868, 

g, 2 — Sale for arrearg of Hoad (egg^Snit to get 
agidti Salo-^ Ground for getting aride Saie under 
certificate’— Act XI (/185U.//. — ( iril Vrocc- 

dure < odc^ gg. Jill, .'112.] Neither the provi- 
sions of a. Hll of Act XI of IHAU, nor those of 
s. 2, IJengal Act VII of IH6H, affect the jurisdic- 
tion of the Civil Court to entertain a suit to set 
aside a sale under a certificate on any of the 
following grounds, uatnely, tliat no arrears were 
duo at all, that no notice was served in pecord- 
anoe with the provisions of Bengal Act VJI of 
1880, or that the prcA’isions of s. 21»0 of the Civil 
Procedure Code were infringed. The words ‘’iu 
reapoct of sales in execution of decrees ” in s. lU 
of Bengal Act VII of IHHO, do not include any 
procooilings instibuUd after the gale for setting 
it aside. Bections 1 ami 812 therefore of the 
Civil Proce/lure Code do not apply to sales under 
a cortiflcate. The iufiiiigomentof the provisions 
of a. 290 of the Civil Procedure Code is not a 
more irregularity, but vitiates the sale, Jfakghi 
Nand Aighorc Malah (hand, I. L. R. 7 All. 
289. The provision in s. 8 of Bengal Act VII of 
1880, as to tbo certificate becoming absoluto and 
acqutrtug the force and cffiH’t of a final decree, 
docs not como into o^ieratioa unless the notice 
rtxiuired by s. 10 is actually served. The only 
remoily of a judgment-debtor whore property has 
Iteeueold in execution of a certificate issued under 
Bengal Act Vll of 188d, and who has su-Haiutnl 
auabtantial injury by reason of a material irregu- 
larity in publishing or conducting the sale, is by 
way of an appeal under s. 2 of Bengal Act A7I 
of 1868. The effect of s. 2 of Bengal Act Vll of 
1880 is that Act XI of 18o9, and Bengal Act 
YIl of 1868, and Bengal Act VII of 1880, are to 
^ oousidered as if the provisions ooutaineil in 
them were oontaiooil in one Act so far as such 
censtrootion is oonslstent with the tenor of the 
last mentioned Act. By the force therefore of 
s. 2 of the Act of 1880, the provisions of s. 2 of the 
Act of 1868 became applicable to a sale under 
an exeouUoD issued upon a certificate made under 
the Act of 1880. Bengal Act Vll of 1880 is an Aot 
for the recoverv of all kinds of public demands, and 
therefore apfdles to oases of road or ot her public 
oaioa Babbvbarak Sxkuu t, Pakcboko Lau 

£LL.R.14 0aIo.X 


PUBLIC DEMANDS RECOVERY AOT 
(BENGAL AOT VII OF lS80)-’OOHcluded. 

, B. 19 — Certificate, Procedure— Civil Proce* 

Code f Act XIV of 1882), M. 311. 312.] A Buit 
will lie in a Civil Court to set aside a sale held 
under Bengal Act Vll of 1880, where the sale 
proclamation is issued o gainst the whole sixteen 
annas of the estate, bub a sale held only of a 
portion thereof. The effect of s. 19 of that Aot 
is, that it relates to the practice and procedure 
in respect of sales, that is, to the practice and 
procedure of executing Courts in the carrying out 
of sales. Ram Logan Ojha v. Bhawani Ojha. 

[1. L.R.140alo.9 

PUBLIC HEALTH, OFFENCE AFFECT- 
ING. 

Penal Code,, B. — Communicating gyphtlig 

hg the art of sexual intereoutge— Cheating,"^ A 
jirostitute, who. while suffering from syphilis, 
communicates the disease to a person who has 
sexual intercourse w'ith her, is not liable to 
punishment under s. 269 of the Indian Penal 
Co<le (Act XLV of I860' “for a negligent act 
and one likely to spread infection of any disease 
dangerous to life.” Queen Empress p. Rakhma. 

LX L. R. 11 Bom. 69 

PUBLIC OFFICE. 

See Official Trustee. 

[I. L. R. 12 Mad. 250 

• 

PUBLIC POLICY. 

See Bkng.\l Excisk Act (VII OF 1878). 

[I. L. R. 16 Oalo. 436 
Stw Cases under Contract Act. s. 23— 
Illegal Contracts— Against 
Public Policy. 

PUBLIC SERVANT, OBSTRUCTION TO. 

Str Wrongful Restraint. 

[I. L. R. 12 Bom. 377 

PURCHASE MONEY. 

See Cases under Pre-emption— Pur- 
chase-Money. 

, Refund of. Application for. 

See Limitation Act 1877, art. 178, 

[1. L. R. 11 AIL 872 

, Suit to recover. 

Sec Limitation Act 1877, art. 62. 

[I. L. R. 15 Calo. 51 

See Small Cause Court, Mofussil— 

J URiSDicTioN— P urchase-Money. 

[I. L R. 11 Mad. 269 

See Cases under Sale in Execution 
or Decree— Setting aside Sale 
—Rights or Fuchaser— Recs>» 
VERY OF PuBCHARE-MOKIY. 
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DIGEST OP CASES. 


PURCHASER FROM HINDU WIDOW. 

Sec Debtor and Creditor. 

[X. L. R, 11 Bom. 666 

QUARRYING. 

See Contract— Construction op Con- 

TRACTS. 

[I. L. R. 13 Bom. 030 


RATIFICATION. 

Str Estoppel— Esttoppel by Deeds 

AND OTHER DOCUMENTS, 

[1. L. R. 10 Mad. 272 

Sec Guardian— Ratification. 

[I. L. R. 10 Mad. 272 

See Sprctpic Perpormance— Specific 
Performance Allowed. 

TL. R. 10 I. A. 221 
[I. L. R. 17 Calo. 223 

RECEIPT. 

See Registration Act, 1877, a. 17. 

[I. L. R. 9 All. 108 

fop money. 

See Stamp Act 1879, sen. I, art. 52. 

[I L R. 12 Bom. 103 
• S^‘e Stamp Agr 1879, sen II. art. 15. 

[I. L, R. 10 Mad. 64 

, Given by Secretary of Club to Mem- 
ber for Club Bill. 

Sec Stamp Act 1879, sch. II, art. 15. 

[I. L. R. 10 Mad. 85 

RECEIPTS FOR RENT. 

See Bengal Tenancy Act, s. 88. 

[I. lu R. 16 Calc. 165 


REOBIVEa 

See Insolvency — Insolvent Dertork 
UNDER Civil Pb<x’edukk Code. 

[I. L R 15 Calo. 762 

l.^Pitirer of reeelrer^Suit to eject tenant claim- 
permanent tenure without leave of Court ^C/oil 
Priwedure Code 1882, x Wl'LJ P was &})|K>intcd 
receiver in a partition nntt pending in the High 
Court ^ an order which, amongut other things, 
gave him powertolet and net the immoveable pro- 
perijr, or anjr part thereof as he shouhi tbiuk lit. | 
and to take and nse all such lawfoi and eqnitable j 
means and remedies for recovering, realising and 
obtaining payment of the rents, issues and profits I 
of the si^ immoveable property, and of the out- ^ 
stainiing debts and claims by action, suit, or | 
otherwise as should be expedient. D, without • 
special leave of the Court, served a notice to quit 


REQ£IV£H>-.ri)/jf7M#/(yf. 

on Mrtain tonnuU of the e»tato, who claimed to 
noui a pormauGut lease, and afterwards institut- 
t without sptNslal leave 

of the Court : J/eJ<f, that the order ap}K>iuUng him 
did not give him power to serve tmeh uotioo or to 
institute such suit without the special leave of 
theCourt, audthat as he was appointed under the 
provihions of s. m of the Cede Civil of Procedure 
audnot vesto(l with the general iH)werft referred 
to in that soctiou, but only with the fKiw'or refer- 
red to in the order appointing him, and as a receiver 
is not othorwisu nuthorizeil to institute such suiU 
without special leave of the ('Oiirt, the suit must 
be dismissed. DitDiiOMoyi Gupta v. Davis. 

[l.L. R. 14 Oalo. 323 


2.—Cirtl Proeethn'v Quit 18.s’2. w. 207, 208 and 
— Execution — Craefiee, — tiofiti/tltte—- Attach' 
meut htj a jnthjmcnt .cct dttor of a dcht due tojudtf- 
menf-dthfor hy a third party — Ordtr upon third 
jntrty to pay, tcherr tfi ht admitted Praceduro 
tcherr t\ri<ttt net' tf drht not admitted,] When a 
debt allegetl to Iw due by n third party to a judg- 
inoiit-debtor basl>een uttach(*<l by the judgment- 
creditor, tin* (,’onrt may, under s. 20H of the 
Civil Pr(K)edure Cinlo (Act XIV of 1HH2), make 
an order upon the gnrniHhoe for the payinmitof 
such ih'ht to tin* judgment-creditor in ease the 
former admits it to be duo to tbe iudgmeut- 
debtor. Where, however, the? gariiiHhcu denies 
the debt, there in no other course open to ihn 
jiidgmont-crcMiitor than to have it sold, or to have 
a receiver upimiriteil under s. 50.1 of tUo Civil 
Procedure Ccxie. Tmolha Goolal r. Anyone. 

[I. L. R. 11 Bom. 448 


Q—'Ctrif Procedure f 18K2, 6U8 — Pieere- 

f /<»«.] 7’ho appointment of receiver is a matter 
resting in the discretion of tho Court. The 
imwers of apiK>inting a receiver conferred by 
s. 5o;i of tho Code of Civil Pns'odure must be oxer- 
cisml with a soiirnl discretion, upon a view of 
the whole circumstancoH of tho case, not merely 
the circumstanooM which might make the appuint- 
mont expedient for tho pioUsjtion of tho pro- 
I»erty, hut all the circurnstatic^^ oonuifotod with 
the right which is assert^td and has to be osubiish- 
ed. The Court will not intorfero bv apjminiinf 
a receiver where a right is tmuarUuJ to projMsrty 
in tbe posHcssion of a defendant ciaimiag to 
hold it under a legal title, unless a strong caso is 
marie out, t//oen v. Homan, i H L. 0. 997, 1032, 
ami Clayton v Attorney (Jrnerat^ (kK>tK!r*s oases, 
Vol. I.p97, rcfsrrerl to. SlDtlttHWARl DaBI 
Aiuioyxsw'ahx Da III. 

[1. L. R. 15 Oalo. SIS 


RECOGNIZANCE TO KEEP PEAOXL m. 

1. Magistrate with powers of Appel- 

late fJourt ... 027 

2. Likelihood of breach of peace and 

evidence ... ... $27 

See Criminal PaoctiDiNtHi. 

(1.L.R.9AU.4^ 
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DIGEST i 

REOO0N1ZANOE TO KEEP PEACE-. 

eonelnaed, 

(1) MAGISTRATE WITH POWERS OF APPEL- 

LATE COURT. 

of the Dittrirt Criminal Proce^ 
durt Code (A^X^/1882),««. 106, 423.] The Magis- 
trate of a Diatrict, when acting as an Appellate 
Oonrt« is not competent to make an order under s. 
106 of the Criminal Procedure Code (Act X of 
1862) reqnlring the appellant to furnish security 
for keeping the peace. In ths Matter of the 
PETI tlOll OF ABLU, ASLU o , QUEEN-EMPREBH. 

[I, L. R. 10 Oalo. 779 

(2) LIKELIHOOD OF BREACH OF PEACE 
AND EVIDENCE. 

2.’^riminfil Prtwcdure Code, t$, 107, 112, 117, 
116 , — Niituvf of ordtr to ihim came — Onm pro* 
handi — Nature and quantum of evidence neeeuxary 
before pamng order for Seeurlty,'] An order 
passed by a Magistrate under ss. lo7 and 112 of 
the Criminal Procedure Code, requiring any per- 
son to show cause why ho should not be order* 
ed to furnish security for keeping the peace, is 
not in the nature of a rule niMi implying that the 
burden of proving innoenoc is upon such person. 
The onus of proof lies uimu the prosecution to 
eitablish circumstances justifying the action of 
the Magistrate in calling upon persons to^furnish 
seouritv. Dunne v. Hem Chandra Chowdhry, 4 
B. L, R. F. B. 40 and (^ueen v. AHrunjun Stnyh 3 

N. W. 431, referred to. In proceedings instituted 
under s. 107 of the Criminal Procedure C^e 
against more persons than ( ne, it is essential for the 
proseontion to establish what each individual im- 
plicated has done to furnish a basis for the appre- 
hension that he will commit a broach of the ]>eaoo. 
In holding such an inquiry it is improper to treat 
what is evidence against one of such persons 
as evidence agaiust all. without discriminat- 
ing between the oases of the various persons 
implicated. iJueen*Emvrm v. Nathu (I L, U.6 All. 
2l4h referred to. Altnough in an inquiry under 

O . 117 the nature or quantum of evidence need not 
be so oonolusive as is nooessary iu trials for of- 
fenoes, the Magbtrate should uot prooeed purely 
upon an apprehension of a breach of the peaoe, 
bnt is bound to see that substantial grounds for 
•nch an apprehension are established by proof of 
facts against each person implicated which would 
lead to the conclusion that an order for furnish- 
ing seourity is necessary. What the nature of 
^ faota should be depends upon the oiroomstanoes 
of each oaae, but where the nature of the Magis- 
trate’s infomation requires it, overt acts must be 
proved before an order under s. 1 18 can be made, 
and such an order cannot be passed against any 
perm simply on the ground that another is 
likely to oommit a breach of the peace. Queen r. 
Abdoul //eg, 20 W. R. Cr. 67 ; (j/u$kuin Luehmun 
Ptreknd Jhmree t. Pokitop Narain Poorre 34 W. R. 
Cr. 80 ; iUiaA Rnn Bahadoor v. Hanee Tillcuuret 
Kmr 37 W. K Cr. 73 and In the wmtter of Kauki 
Chmder Doee, 10 B. L. R. 441 ; 19 W. R. Cr. 47, 
referred to. Qimtir-SiiPtiMi t. Aadol Ksdir. 

[l.L.R.9AU.4<UI 


F CASES. ( 828 ) 

REOORD OF RIGHTS, PUBLIOATIOK 
OP. 

See SONTHAL Pebounnahb Settlei 
KENT UBaULATlON (III OF 1872)- 
8S. 21, 25. 

[I. L, R. 16 Oalo. 706 

REDEMPTION, RIGHT OP. 

Sfr Limitation Act 1877, art, 134. 

[I. L. R. 12 Bom. 362 

See Cares under Mortgage— Redemp- 
tion. 

See Res-judicata— Estoppel by Judg- 
ment 

[I. L. R. 12 Bom. 362 
See Transfer op Property Act, s. 60 
LI. L. R. 11 Mad. 403 

REDEMPTION. SUIT FOR. 

See Limitation Act 1877, Art. 141— Ad- 
verse Possession. 

[I. L. R. 11 Bom. 422. 426 

Sre MaMLATDARR’ COURTS ACT, 8. 4. 

[I. L. R. 11 Bom, 699 

N/rONus pROBANDi— Limitation and 
Adverse Possession. 

^ [I. L. R. 11 All. 498 

S<‘e Parties— Parties to Suits— Mort- 
GAiacs, Suits Concerning. 

[1. L R. 11 Bom. 426 

See Plaint— Form and Contents op 
Plaint— Special Cases. 

[I. L. R 11 All. 438 
See Possession— Adverse Possession. 

[I. L. R. 11 Bom. 422, 426 
See Rk8-ju DICAT A— Matters in Issue. 

[I. L. R. 13 Bom. 667 
Sre Valuation op Suit— Suits. 

[I. L. R. 11 Bom. 691 
[1. L. R. 13 Bom. 489 

REFERENCE TO HIGH OOURT-OIVIL 
OASES. 

See Appeal— Execution op Deceib— 
Question in Execution. 

[1. L. R. UBom.67 

See Civil Procedure Code, 1882, a 344. 
—Questions in Execution of 
Decree. 

[I.L.H.UBoai.87 
See District Judge. 

CI.L.R.U]Cad.d8 
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RinraRENOB TO HIGH OOURT-OIVIl. 

Procedure Code 1882, «, 617- 5^42^ of 
execution — Amound of teeurittf required on granU 
tug etag of exec ut ion, question as to ] The defend- 
ant in a redemption suit, against whom a decree 
had been passed, appealed to the High Court, 
which on his application granted the nsnal stay 
of execution pending the appeal, upon security 
being given by him. The Subordinate Judge, 
feeling doubt as to whether the actual value of 
the property, or the value stated in the plaint 
should be regarded in fixing the security, referred 
the case to the High Court, under s. 617 j 
of the Civil Procedure Code (Act XIV) of 1882 : 
Held, even assuming that section to apply to a 
proceeding of this kind under s. 617, that no re- 
ference would lie under s. 617 of the Civil 
Procedure Code. The question as to ihe amount 
of the security was a question relating to execu- 
tion as contemplated by s. 244 of the Code, 
and, therefore, an order determining that question 
would be appealable under s. 2 of the Code. 
ISHWAROAfi r. Chudasama Manabhai. 

[I L, R 12 Bom. 30 

2,~CiVi7 Procedure Code 1882, x. 617— 
PnfesiioHal conduct, "I Section 617 of the Code of 
Civil Procedure (Act XIV of 1882) does not 
authorise a reference, except on a point arising 
in a litigation between parties in nsuit, or appeal, 
or*ia a matter wherein the Court is called on to 
adjudicate, that is, to pronounce on the opiwsito 
pretensions of oontendiug parties. A pleader 
was fined Rs. 25 by a Second Class Subordinnte 
Judge for refnsing to act on behalf of his olioiit 
after receipt of retaining fee. On appeal, the 
DLstriot Jndge referred the matter to the 
High Court, under s. 617 of the Code of Civil 
Prooedure (Act XIV of 1882); IMd that the 
inquiry into the pleader’s prof^ional conduct 
was of a disoiplinary, and not litigious, character. 
The fact that an appeal lay from the Subordinate 
Judge to the District Judge did not make it 
litigious. In such an inquiry no reference could 
properly be mode, under s. 617 of Act XIV of 1882. 
Ybbhvant Nabayan Aoabkab r. Dksouza. 


RBPERENOK TO HIGH OOURT--ORI- 
HINAL OASES. 

1. — Practice-^Ceiminal Proerdure ( i, 488-» 
Pefereitee by District Magistrate of pri^^eding 
of Sessions Judge,] A DUtrict Hagtstrate who 
oonsidora that there has been a miscarrUge of 
justioe in the Court of Session, should not report 
the cose to the High Court for orders under s, 4S8 
of the Grimiual Procedure Co le, but should com* 
munioate with the Public Prosecutor os to the 
case in which he thinks such miscarriage bos occur* 
re«), and invite his assistance to movo the Court 
with regard to it. QuBKN-KMruKsR n StiBUB 
Singh. 

ri.L.R*9AU.3e2 


2.— rWw/rtrt/ Procedure Oule, #. 807— /Vneers <*/* 
Jlftjh Court Nwlers 807— T rimimil Procedure Code 


MS, *4 1 H, 4211, (rl) J No trial can bo. legally speaking, 
oonoludod until judgment and sentence are p a s soa, 
and the trial of a ooab referred by a Sessions J udge 
to the High Court under s. 807 of the Criminal Pro* 
otMluro Code romaius o|>en for the High Court to 
conolude and complete, either by maintaining 
the verdict of the jury and causing judgment of 
■ acquittal to bo recorded, or by netting aside the 
: verdict of aocpiittal, and causing conviction and 
! sentence to be enteroil against the accused, 'llie 
’ provisions of s. 807 of the Cflinlual Procedure 
1 Code are nob in any way cut down by ss. 418 
1 and 428 ; aii<i the High Court has power, under 
! 8. 807, to interfere with the verdict of the jury 
I whore the verdict is i»or verse or obtuse, Ibe 
I ends of justice require that such perverse uudlog 
: Hbould bo set right. The power of the High 
' Court is not limited to interforeooe on questions 
j of law, i,f ., misdirection by the Judge, or mis- 
I apprehension by the jury of the Judge’s direoWons 
I on points of law. guEBN-BJiPttJCHS f. McOAB- 

lI.L.B,SAa.480 

j Q^^Criminal Procedure Ciulr, i. 488— 
by haqisiratc of orders passed by SessioHS Judge^] 
A Ma^strate U nob justified in referring under 
I s 488 of the Criminal Prooedure Code oraers 
by the Sessions Judge on appeal, smpt 
iTvery iPeciU om» UmfA-mprfu 
Simk, 1. L It. 9 All. 862, referred to. QUMir. 
II. L. U 12 Bom. 78 bmpkww r. Zob Swon. ^iq 14® 


3.— Cfrif Proeedore Code, 6i« U.—Ke/rrenfr 
hw District Judge of proceedings in Small Cause 
Court attacked for want of jurisdiction,] Mott 
a Distrust Ooort oao moke a reference under s. 
646B of the Civil Procedure Code, it must be of 
oDlnion that the subordinate Court has errone- 
mlj held upon the point of jurisdicUon in re- 
ml to the particolsr suit before it, end that 
S^ore the mstter is one in which the In^- 
fareaot of the High Court should be sought. The 
mead ** shall ” in i. 6468, cL (1), is not man- 
datocy^ but directory. Maba* Copal c. Buao- 
WAX Das. 

(l.L.B.UAUe0(H 


! reformatobt bohools act (V or 

j 1876). 
j B9. 2, 7. 

! Str Magxstrati, JlfllTSinOtlOX Of— 

{ POWXRS or MAGlSTBArgie 

i:i.Xi.B6l21U4 94 

I registrar of high court, AUTHOs 
j PtlTY OF. 

— ptficrr to execute eonttuanae and ontarimUaoa* 
i enanti oa behalf of ii^anle and pmoM rgfioMMg 
\ to ezecute^^Dtfeeii vf tUU known to pmrokMftr 
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REGISTRAR OP HIGH COURT, AUTHO- 
RITY OF — oontinvt'd, 

at tim 4 ! of tale — CorefMntfi for title and quirt 
enjoyment — Parda-nankin^ when not hound hy eon- 
reyanee executed hy her containing corenantH for 
title and quiet enjoyment — Ciril Procedure ('ode 
{Act XIV of 1882;, nn. 201, 2ij2^JiuUM of Court 
{lielchamhen* It n lee and Ordern)^ Xog. 311 and 
436.] The UegUtrar uf tho High Court haf< 
authority, when no directctl by an order of Court, 
to exeouto a cotiveyaueo on behalf of a party 
refusing to do bo, ho oh to pnHH bio ostato, if any, 
but has uo authority to biud him by entering 
Into any covenantH on hiH behalf. The power 
of the llegintror to execute Huch a conveyance 
* rests upon Btatutory authority. General cove- 
nautH for title and quiet enjoyment extend to the 
ease of u defect known to tho purchaecr at the 
time of the sale, uiiIchb tho iutontiuu of tho 
•partioi that they Hhould not do ho in clearly ex- 
proBHod in tho covenantH thomHolvoH “ Coii« 
veyanco," an UHcd in Uulo 436 ( Belch ambors’ 
lltiloB and OrdcrH) tnoaiiH Rueh an inKtrument an 
may bo iiooeKsary to traiinfer tho OHtato, if ho has 
any, belonging to tho perHon on bohalf of whom 
tho ttogUtrar executes the transfer to tho pur. 
chaiier CircumstaneoB under which a jmrda- 
nae/iiu Indy will bo relioved from liability under 
ooToiiantH coutainoil in u conveyance exeented 
by hor, V, an heir of ouo -V, a deceased Hindu 
ladv, sold and conveyed to df, in Huich 187H, a 
moiety in certain premisos belonging to the estate 
of ..V. Subtiequently a decree was made for parti- 
tion of the estate loft by .V in a nuit to which 
7>, At It, O and S were particB, and an order was 
made in that euit directing the premises, of 
which P bad bo sold a moiety, to be sold by tho 
Kcglstrar, and tho parties wore directed to join 
in tho conveyance, tho Itogistrar being directed 
to approve and execute the sumo on bohalf of 
if who was an infant At the sale, the plaintiff 
purchased the premises, and thereafter 1) refused 
to execute the conveyunoii, which included tho 
nsual covenants for title and (piict enjoyment. 
A summons was thereupon taken out against 
him, and an ordtir was mailc directing tho 
Itogistrar to exocuto tho conveyance on his 
b^alf. The conveyance was then executed in 
Boptember 1885 by A, S and It, and by tlie 
Uegistrar on l>cbalf of P and tho minor fr. In 
a suit instituted by \t, under tho conveyance of 
1878, the Cdiirt heitl that ho was entitled to 
pois^ion, as against the plaintiffs, of the moiety 
of tlie premises covereil by bis conveyance. Tho 
plaintlfr. therefore, brought a anit against J>, 
A. /f, G and S to recover damages for broach of 
the oovenauU fur title and quiet enjoyment. 
. It wa« not found that H had any good indepen- 
dent advice in the matter, or that she clearly 
understood the nature of the contract she was 
entering into, and the liabilities she was taking 
upon herself : Held, that although the Regis- 
trar bad authority to execute the conveyance on 
bohall of P and G, he had uo authority to enter 
, into the covenants on their behalf, and that ^e 
suit ihonhl be dismissed as against them ; Held, 
idsoi that having regard to the position of if. 


REGISTRAR OF HIGH COURT, AUTHO- 
RITY OF — vonclttded, 

the suit should also be dismiRsed as against 
ber. Ram Cjiuxdeb Dutt r. Dwarea Nath 
Bysack. 

[I. L. R 16 Calo. 330 

REGISTRAR, SALE BY. 

Vendor and Purchaser— Mis- 
CELLANEOUS CARES. 

[I L. R. 14 Oalo. 618 

REGISTRATION. 

See EVI DENCK - Cl VIL CASKS - SRCOND- 
AiiY liviDKNcK— U nstamped or 
U N K K( i 1 HT E RK I) Doc UM ENTS. 

J L.R.10A11. 13 

Sre 0(Ti>ir Estates Act (I of 1866 ), 

8 13. 

fl. L. U 16 Calo. 468, 666 

REGISTRATION ACT (III OF 1877). 

I.— 8. 17 and 8 49.-JtrgiMt ration .Irf, 1871. 
n, 17 -/h erers — Instrument ~ Admissibility in eri’ 
dener.] A decree by which immoveable property 
was charged did not need registration under g. 
17 of tho i(cgi.^iratiou Act 1871 in ordei to make 
it adini.-.sihlo iti evidence under s. 46. Such decrees 
arc now expressly excluded by 8. 17 Registration 
Act 1877. Pl'Rmanundas Jiwandas r. Yaulab- 
i).\s Wali-h. 

[1. L. R. 11 Bom. 606 

2-8. 17 and S. 49. — Mortgaye-hond^-lH- 
dorsement of fnirt fniymntt-^lteeeipt ’,] — The strio* 
tcHt construction sbould be placed on the prohibi- 
tory and penal sections of tho Uegistratiou Act, 
which impose BcriouH disqualifluationR for uon-ob- 
Horvunce of registration. An iustrument to come 
wdihiii H. 17 {h) of the Registration Act (III of 
1877) muHt in iisclf purport or operate to create, 
declare, assign, limit, oi extinguisli.some right, title, 
or iuUMOHt of the value of Rh. lOO or iipwnrdB in 
immoveable pro|>ert.v. To come within s. 17 (e), 
it muKt liC on the face of it an acknowledgment of 
the rweipt of payment of some consideration on 
account of the creation, declaration, OHsigunient, 
limitAliou or extinguiHhincut of such a right, title, 
or inwrost. In a suit by a mortgagee for the sale 
of iinmoveabio pro|>erty mortgage^l In certain 
simple mortgage-bomls for amonota severally 
exceeding Rs. 100, the defendant pleaded that be 
bad made certain payraenU in respect of the bonda, 
and in support of bU plea relied on indorsementa 
of payment npou them, one of which was a« 
follows Paid on the 21 nt December Ra. 800.** 
The other indorsements were in similar terms : 
Held hy the Full Bench (Straight, J , donbting) 
that the indomemeiitA. even if assumed to be 
receipts, did not fall within s 1 7 (A) of the Regis* 
tration Act, Inasmoch as a receipt, nnleas so. 
framed and worded as to purport expreoily to limit 
or extingni^ an interest in immoveable property 
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BXQISTRATtON HOT III OP 1877, a 17 

— eOHttHHifd, 

(whioh the Indoraements did not), could not come 
within the seetioD, and what ordinarily operated 
to limit or extiufi^uieh a raortiraffee'e interest in 
the mortfcaged property was not the paper receipt, 
but the actual part payment of the mortfraflfe*debt : 
Meld also that the indorsements did not fall withiu 
a. 17 (r) of the Act. inasmuch as taken by them- 
selves they were merely memoranda made by Uie 
mortjraireey and could not be treated as aokuow- 
ledjrinente, nor, even if assumed to be such, did 
they show, ujwn their face, that they were ac- 
kiiowled^meniH of the receiptor payment of any 
consideration for the limitation or extinj^MiiMhiiierit 
of any interest of the inortf^a^rce iit the ni<»rt^ii);ed 
prot>erty . Jfrhl therefore that the indor««eH)ents 
did not require to be re(fi**tero<l in order t-o inuke 
them a Imissihle in evidence of the imymentM to 
which they related. Mahutii$jiy Vnanhiji 
I. Ti. It, 1 Horn 197 ; Jtnxn>vu v. Kulkjtfm, 1, !>. 
n. 2 Bom 4K9 ; Fitki v, Khotn I. L. R 4 Bom. 
iSyO; Il'iriwas Ilntfi Chundra v, Jihottdifut Ktuk- 
9Mji, I. L U 4 Bom. r2r» ; Futfth (bund ItahtH* 

V. Leehmhvr Hittgh J)oxm. 14 M(v»re’s 1. A 129 ; 
and Iu.dud llutain v Taxaddak IIuxaiK^ 1. Ia. R. 

6 All. Hilo, (listinKUtsloxl. Ihthp Stmjh v. likrgtt 
1*1*11*414 ^ I. L. R. I All. 442, referrixi to. Jiwak 
A u liKO f. Baka Mal. 

11.L.IU9AU 108 

3. — S. 17 and a. ff ypof hri*nfu*n ft/ Crop*. ! 

— “ htoerahh J*ropnrff/ '' - Art J of 2 (W) ■ 

7huni/et of I*rojn lift Act / T c/' 18’<2, 8. lil j i/cid i 

that an assifniment by indorsement of a re^ristered 
bond hyi»othwatirijr certain cr<*ps wns a tran-ao- | 
tion relatinir to moveable pnqa'rty, and rejfiHtra* I 
lion of sm h indomement was n<tt r»Mjnire<l s, 17 of ! 
t)ie Kejfistratioii Act (III of 1H77) or m. 64 of the ■ 

Transfer of Pro|^^rty Art (IV of lb92). Kalka | 

FBAUAD C. CUANDAM bl.NOH. 

[I, L. R 10 All. 20 < 

4. — as 17 and 49. — A^rrmirnf to tfirc hthu- 
Uiifat — Jnitrnmt*nt ^irin^ right to obtain another ] 
dommrHf."] Held that an ikrar to the effwt that I 
the tenants will nffn and have registered ka hula if at* i 
at rents expresseil in the ikrar is not a document ■ 
ioadmissihie in evidence for want of reiristration 1 
under a 17 cl. (6) as oj>eratin|f to create or do- I 
Clare an interest. It coiaes under cl.(A) by crcattnif J 
a riirbt to obtain another doouuient which, when j 
«xecata<l. will create or declare an interest. Par- t 
TAB CUUBDKR GUOSB r. UOUS-VORA PtrRKAlT. 

[L, R 16 1. A. 233 i 
[I. !«. B. 17 Oalo. 291 i 

, s, 18. 

iiee Vekdor akp PriiciiARER-^ C’omflk- 
Tio» or Transfer, 

tX, L. U 16 Calo. 622 

, 88 23, 24. 

8rr s. 34. 

II. L R. 16 Calc. 538 
[1 L. R 16 Calc 189 


REOISTRATION ACT HI OF 189V'> 

rontianed, 

— —,8. 28. ’-Tran*ff'r of dronr — Ciril Procfdum 
rode M. 2 : 12 , )m~Aj>/Hal -Aet III </ 18TT. 
i. 28.] The words of s. 2H of the BeRiatratiim 
Act (III of IH77), “some |M>rtioii of the property** 
sliouhl not be read as inoaninir some *Hli*taiUmi 
iHirtioD. Shco Dafjal Ma v Hart Ham, 1. 1*. U, 
7 All. f>9d. disseiiletl from. Tlis holders of a da* 
oree for the sale i»f mortirngetl pro|iCrty transfer* 
rcsl the same to .1/ by instruiiieiiu which wore re* 
iristenHl at a place where a small )iortiou only of 
the pro}>e ty was situate. Hubsequeutly M trans* 
ferre<l the do<rr»*e to other persous, and the co* 
transferees applied, under s. 232 of the Givil Pro- 
cedure iksie. to have their names substituUM) for 
those of the ori^rinal deoree-hohlcrs. The Jndg* 
tiieitt*debt4ir opirostst the application on the 
K^nuiiids that .1/ * name hati not been substituUKl 
for the names of the oiiuiual decree- holders, who 
had transferrrsl t<» him and that the transfers by M 
Were ititqH^rative, as the instruuicttU of transfer 
ha4l not ls*cn rcvristeretl at the place where Um 
siihstantiiil )H)rii«m of th** in4»r(tfaKfHl prtq»erty was 
sitiiatr* ill ac(H»rdiincc with s, 2H of the lioRistratimi 
Act (HI nf IhTT). The appUcatiou wasalUiweil by 
the Oourt.H Isdow' : Held that the objection in rs' 
fercuee Ur s. 2H of the ItcRisi ration Act could only 
properly 1 h» rai**iMl bctweeit the traiisfi'ror and the 
iranslctec, and not by U>e judKintmt*debU)r, and 
tiioreover inui uu forcu. UPL/MUl Lal v. Daya 
Ram. 

[I. L.II«9Aa. 46 


, 8. 28 and 8«. 04, 65 and 66.— /Vacc if 

rfufintration of dtirnmcnt 0 .\ ^1‘he retiuirenieuts of 
H. 2H of Act VIIl of lH7i ate fulftlltsi by the regis- 
tration of a disMiincnt relating to iuimoveahle 
prn{K*rty in the office (»f the aub-registrar within 
whose suh-distri«‘t any |K»rliou of the property is 
Httuat.e The wonls * ’ s«>me )rortioii of tlm pro- 
fierty** are nut W be read as jueauiug some siil»- 
st^anttal portom of tim proircrty. All matters of 
publicity which it is tiiu ol jeot of a register U> 
afford are previdisi for in this re«|M?ct, by the 
carrying out of the provisions of as. 04, 06, and 00« 
IIari Ram r. Biikouayal Mal. 

ri.ZaR-ll All. 136 
[L. U 16 L A- 12 

Revelling the decision of the High Court itt 
Kheoimyal Mal r Uaui Ram, 

il.L,U.7AU,590 


,8 34. 

SiC CUVBT. 

aL,H. U Xad 3 

firr SaNC^TIONTO pKORKCimOir— WII1B8 
bANCTloN IS NkCBNUAKT, 

ll.L.E^UXad, 3 

27 


W., D. 
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HSGISTBATION JkOT lil OF 1877- 
1— ». 34, and sa. 83, 84, 76. 77-Limita^ 

thn/tfr re^hiraiim or ordtr (jfr^UMal of a doen- 
mint admitted for rcahtratioM by Jftyistmr — 
Iknial of roscouthm — ftr/uml to ottrnd — Limita» 
tioi^ for tttU aodrr $, 77 of Iho JtryUtrathu AH,'] 
No period ie prescribed by Act 111 of 1877, withiu 
wbicb a documout whioh htui been admitted for 
regUiratloa, may be rogi8ter<Hl, or witbia which 
the order of refoiMkl by the Ri^gintrar to regiater 
the document moet bo made. There in uotbing in 
••.76 tod 77 to coni|>el tbo lUgintrar in concm where 
there hat been no exprees denial of execution, but 
where the executant refuat'a to attend at bin office, 
to make hla order of refuMal within the time limit* 
«d for admtHMiou of oxeoutlou by ba. 2:i and 21. 
Limitaiiou iu reH|>eot of a euit under a. 77 beuino 
to run from the date of such order. Mobhun 
LaU Panday v. Knomlun Lull, 15 B. L. K. 228, 
L. B. 2 I. A. 210: 24 \V. 11. 75, and Sh tma 
Charon Da* v. Joyrnoolaft, 1. L. U. 11 (?alo. 
760, relied rn, Jn thr matter of Jtottohvhary 
Dane»Jn\ 11 B. L. U. 20, diaaonted from. LucKlil 
Nabaim Kukttuy r Satcouiux Pynk. 

[1. L. K 16 Oalo. 189 

AflBrmingoo appeal the decision in Hatcourik 
PYKBr. LUCKlIl NARAlN KURnitY. 

[1. h. R. >6 Oaft. 638 


— — , 8. 36 and as. 74 and 77.--Dcnial of 

enwaf/oa, what np/H'aramr’-^SjkTtjU' AV* 

ii(f AH 1 of 1877. * 45.1 A, by an indenture 
of mortgage, datml ir»tn March 1887, luort* 
gaged certain pro(>crty to S to aeouro the reimy- 
ment of Us. 18,5(K) within two iuoiiUih. The 
deed was duly lodged for regintrution ; hut A, 
(the mortgagor), neglected to iipjMiur at the rogis* 
iration ofHco to admit execution. A summons 
was noo<»rdingly issued aguiust him under s. .H6 
of the Bcgistriitioii Act 111 of 1877, to enforce 
hie attcndatice, and was duly served u)h>u him 
•A requlreil by s. 82. He, however, did not 
obey the summons, aud ncglecUnl to attend the 
8iib«Regiatrar*s ofiloe on the da^ ap|>oiuted. lie 
•ubeequetitly went away to Arabia without admit- 
ting execution, and was not ex|)octod to return 
to Uombay. A' (the luortgugee), then applied to 
the &ab*U«gisirar to treat .>!'« neglect to attend 
and admit execution as equivalent to a deuial 
of execution and to “ refuse to register ” the 
«leed under the provisions of a. 35 (last clause), 
in order that an application might bo made to 
the Registrar, under a. 73, for the pur(>ose of 
establishing the right of A' (the mortgagee), 
to have the deed registonxl. The Sub-Uogistrar, 
however, oonsitlered that ho could not treat A'* 
noQ-apt>6arauoe as a denial of exeention. On 
application to the High Court under s. 45 of 
too Speeiio Belief Act 1 of 1377 : IIHd following 
Jiadhahishati Dotma JhthHa v. CkmtHilai, 1. L. IL 
5 Calc. 445, that the non-appearance of J, in pur- 
euanee of the summons waa equivalent to a de- 
nial of exeotttion within the meaniug of e. 35 
uf the Uogietratioii Acti and that, under the 
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ooHtinoed, 

provisions of that section, the Sub-Registrar was 
bound to ** refuse to register ** the deed. The 
Court acoordiugly made an order direCLing the 
Registrar to proceed under a. 74 to make the 
inquiry therein directed. Izf UK Abddl A£18. 

[ 1 . L. K. 11 Bom. 691 

. 8 41. 

ikt Coi/RT. 

[I.I 4 . B.10 Mad. 164 

St'V SAJICTiaM TO PBORECUTlOir— WHBBB 
SAMCrriOK 18 NBCESSAttY 

( 1 . L. a 10 Kad. 164 

1. — a. 49 and S. 17.— liegUfration Art 187J, 
B. 17 — Deorvr ^ Imtrumrnt — Adotheibility in eri* 
dr/ior.] Where a decree contained a charge oa 
immoveable pro|>erty : Held that it was admissible 
iu evidence under s. 42 of Act VIII of 1371 without 
registration under s. 17. Seotiou 17 of the Regis- 
tration Act 187] expressly excludes such decrees. 
PURMANANDAS JIWABDA 6 r. VaLLABDAB W'ALUI. 

,i. L. U. 11 Bom. 606 

2. — S. 49 and s. 17 {c)^UHrrgi*teTed agreement 
hif mortgagor to tell to wortgayoe-^SHbieyncHt a»* 
AtgHoo nt 0 / n/uitij of rodnuption to third jn rMoa 
for ralue^ hot with notice of agreement.] In a sniS 
for redemption filotl by on assignee for Taloe of 
the equity of redemption against a mortgagee In 
pOHsi^ssion, it was found that the mortgagor had 
agreed with the defendant to sell the mortgage 
oreinises to him. Uiat pat t of the pnrehose-money 
had been acknowledgetl as paid and that the 
balance had been tendcreil in pursunnee of the 
agreeuieut. It was further found that the ploiu- 
lilT had taken his anHiguroent with nolioc of the 
above agreement and tender. The agreemiut 
was in wiiting, but not registered: IfHd, that 
though the agreement was not admissible iu evi- 
dence ns ert5ating an interest iu land, still it 
might be used for the purpose of obtaining speci- 
fic performance, and the plaintiff having pur- 
chased the equity of redemption with notice as 
above was nut entitled to redeem. Abaualam 
e. Tueetuan. 

[I.L.B.18 Mad. 605 

3. -8 . 49 and B. BO^CertiJieate of regiitratian 
— DUtiHction bettreen art of regUtoring v^her and 
eondnef of partie* — Ccrtiticate not inealideted and 
docnvu‘nt mH made inadmiseiblc by erroneous pro* 
i*ed nrc in patenting or adm itting exeeiUioH.] The 
word ** registered as used in s. 42 of the Regis- 
tration Act (111 of 1877) refers to the act of 
registration by the registering officer, and not to 
matters of procedure or conduct of the parties 
seeking registration, which are governed by special 
provisions of the Act. Section 49, read with s. 60, 
only means that a document, to be admissible in 
evidence for the purposes of the former seotlou, 
must be registen^, i.c., the officer muat^ under 
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-^eoittinurd. 

^ 60, have put upon it the certificate required by 
ibhat provisioo. If he has done eo, the document 
bearing such certificate beoomee admissible in 
evidence: if he has not, or there has been no 
registration of the document, then such document 
ia inadmissible. Where the document bears such 
a oertifioate. it is registered within the meaning 
of n. 60, and becomes under the second (mragraph 
thereof admissible in evidence, and the O|»eration 
qf the second paragraph is not interfered with 
by s. 49. Where, therefore, the lower Appellate 
Court rejected as inailmisHihle in evidence under 
s. 49, a deod-of-gift of immoveabio property upon 
whiob was endorsed a certificate under ». 60, on 
the ground that the person preHcntiog it for 
registration and admitting execution was not 
qualified to do so under ss. 32 an<l .‘l.'i. and the 
registration was conseqacntly voi<l and the doott* 
ment not registore<l under s. 17 (n) : Hrld that 
the Court was wrong in so doing, and ought to 
have looked at and dealt with the dmniment. 
JJar Stihat v. Chimni Khiu\ I. L. 11. 4 All. 14; 
Jkhnl Jivfjnm V. Sham Stntda)\ I. L. K. 4 All. 861 ; 

Naik v. Kt Uinai Uai^ Weekly Notes, 
All. 1882, p. 175, Iluitaini Jtnjam v. Miilo, Weekly 
Notes All. 1882, p. 188; Siirtt Skahknr Snhoy v, 
liirdey Xarain Sahn, I. Ij U. 6 Calc. 26; J///. 
hammad Kmaz v. Hir) Lnl^ L R 1 I. A 166 ; 
i/a/i Makhun Lai Patulny v. Jak Koondnn Lal^ 
L R, 2 I. A. 210; Majid ILmin v. Fasl^vihnixmi^ 
L. 11. 16 I. A. 19, referred to. IlAnoBt r Uam 
Lal. 

fl. L. R. 11 All. 319 

60, — Priority — Po»Heft*ion of mortyayar a* 
frnaat to warty ay f — Fjffol of-^XotirrA By an 
unregistered dewlof sale, date<l the lHt«Juno 1881, 
the first defentlant sold to the plaintiff, for Rs. 90. 
certain land which had been previously mortgaged 
with possession by him to the plaintiff The 
first defendant had roin?iined in possession snbse* 
qncntly to the mortgage as the tenant of the 
plaintiff under a lease which was not registered. 
On the 16th April 1888, the first defendant sold 
the property to defendant No. 2, who registered 
his (ieo<l, took actual possession of the land, and 
got it transferred to his name in the revenue 
books. The plaintiff now 8oo<l to recover poMos- 
sion from defendant No. 2, who contended {infar 
alia) that bis deed being registered was prefer- 
able to the plaintifiTs prior, but unregistered, deed 
of sale. The Court of First Instance awardeil the 
plaintiff's claim. The defendants appealed to the 
Distriot Judge, who reversed the lower Court’s 
decree. On appeal by the plaintiff to the High 
Court : Held^ confirming the decree of the lower 
Appellate Court, that defendant No. 2 having 
registered his deed of the 16th April 1883 was 
entitled, under s 50of Act III of 1877, in priority 
to the plaintiff, whose deols were not registered, 
althongh earlier in date. It was contended for 
tbe plaintiff that the possession of the defendant 
No. 1 as tenant to the plaintiff subsequently to 
the mortgage ami sale of the land to the plaintiff 
wad tbe possesBion of the plaintiff, and that such 
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eontinned, 

possession oporato<l as constructive notioe of tha 
plaintiff's title to defendant No, 2 : that 

the j)osfttJssion by defendant No. 1 as mortgagor 
was not notioe to (h^fendaiii No. 2 of the plnintiiTa 
title. Defendant No, I bi'ing the vendor of the 
land to defendant No 2, the latt.or conhl have n6 
reason to stipjMwe that he was in {lessessiort other* 
wise than as owner. Mohbhhvah BalkuisunA e, 
Dattu. 

[I. L. It 12 Bom. 609 

2. — S. 60 — Operation of tttafian — lyiarity-- 
Meaning of the ivorth doty regintereiV^ in the 
(ioH^ finjintration Aet, Aet VIII </ 1871, ». AO 
— ('ontritf between iaxtro hk nts ejeeauted hrfotr 
III af 1877, whieh are not both optionally rtyh^ 
trable — Vviidoroad purrhaxer-- Parrhager omitting 
to take poftKevaion — FiUmd ■ - Ki^toppeL^ Beetion 50 
of the R(»gisLniti4m Svt (Ml of 1S77) has no re* 
trospootive effoot. 'J’lio words thily registered ” 
iiiidor that Miction menu duly rt gixti^rnd under 
that Act, and not nrolir nny prior Act. The see* 
iinn has no applicniion to catsts wiiero the oontesfe 
is between aw imregiHU^rcd iiistnimont whenever 
exi^cuted and a regisUred instrument executed 
before the Act came into force, it applies only 
to ca^ls wh(»re the registered iiistriiment is snbst^* 
quent to the Act. -1 H<d«l certain land to Ji by 
a sale-deed, dated lAih July 1 871. The doo<l was 
optionally registrable, and was not rcgistori.d, A 
contiuiKsl in {>of>He.sHion afU't the date of ti < ^alo. 
A sold the same land to the plaintiff by a deed 
of sale, dated 1st February 18/2. The deed was 
registered, its rogintration being compulsory. It 
was unaccompanied with possession, lu 1882 JI 
obtained possession of the land from A'» sons 
and sold it Ui the dcftnidaut by a sale>dued, dateil 
14th Cotols^r 1882 'J'h is deed wan registered and 
acoompanicid with pos-scssion. In 1883 the plain- 
tiff sued for possession of the land in dispute, 
relying on his registered deed of sale of 1st 
February 1872. The defendant relied on his 
vendor’s sale-deed of the loth July 1871: Held, 
that under Act VIII of 1871, which governed the 
present cose, there oould be no oom petition, 
between tbe sale-deeds of 1871 and 1872, the re* 
gistration of the one being optional, whilst that 
of tbe other was compulsory. The registration of 
the plaintiff's de&l, therefore, did not give it 
priority over the earlier deed under which tbe 
defendant claimed ; //«/r/, also, that the defeinl- 
aut’s vendor by merely omitting to take poesw- 
sion of the land on bis purchase was not gnilty of 
any positive fraud or of any concealment or neg- 
ligence so gross as to amount to fraud that would 
entitle the plaintiff to relief against him. SatV* 
HAM V. Saya. 

(1 L. R. 13 Bom. 229 

, B 60. 

Sri K 19. 

II L. R. 11 AH 319 
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RB0I8TRATI0N ACT 111 OF 1877 ^eowtd. 

— , 0 . QO.^f.ertifirate a/ regUtratian^Dom* 

mrnt rfgutered hy officer hating no jur indict ion — Ad^ 
misnihiiity of evidence.] The Court can [^o behind a 
oertifioate of registration, and where it finds that 
a dooontent was registered bj an officer, who had 
no jnrisdiotion to register it, will refuse to receive 
it in evidence on the ground that it is not duly 
registered. Bam Coomar St^n v. Khoda Aewaz, 
7 0. L. R. 228, distinguished. Brni Madhab 
Mittkb r. Kuatie Monoul. 

11, L. R. 14 Oalo. 440 

64, 66 

l^e 8. 28. 

[1. L. R. 11 All. 136 

77. 

Sec a 38. 

[I. L. R 11 Born. 601 

1.--0. 77.--*S’«/7 to compel registration of docu- 
mc-nt not compulnorily registrahle.] Under the 
Registration Act of 1877, a suit lies by a pur- 
chaser to compel registration of his kohata in a 
case in which the value of the properly conveyed 
Is under lU. 100, and in which, therefore, the 
registration of the deeii is not compulsory. Topa 
Bibi e. Asbanullau Sabdar. * 

(I. L. R. leCalo. 600 

8.-8. 77 and 88. 23, 24. 76-^UmitafioH for 
rogistration or order of refusal of a document ad- 
mBtedfor n^gUtration by Jicgtstrar-^Itenial of ex- 
cent Um^ Refusal to attend^ limitation for suit 
nnder #. 77 (f the Registration Aff.] No period is 
prescribed by Act III of 1877, withiu which a docu- 
ment which has been admitted for registration 
may be registered, or within which the order of 
refusal by the Registrar to register the document 
must be made. There is nothing in ss. 76 and 77 
to compel tlie Registrar in oases where there has 
been nosapress denial of execution, but where 
the executant refuses to attend at his office, to 
Mke his order of refusal withiu the time 
limited for admission of execution by ss. 23 
and 2A. Limitation in respect of a suit under 
». 77 begins to run from tbs date of snob 
Ufdef. Mnhkun Lall Panday v. Aoondun ImII. 15 
B. L. E, 228, L. E 2 1. A. 210 ; 24 W. K. 75, 
and Nteeie Ckaran JMs v. Joyemndah, I. li, R, 
2 1 Calo. 750, relied on. Jn the matter of Ruttohe- 
hsry Rancffoo, 11 B L. E 20, dissented from. 
Lbckbi Naraiii Kuxttrt v. Satoowrir Tynk. 

(1. L. R. 16 Oala 189 

AfilrmUif CO appeal^ Batcourie Ptnr r. Lve- 
RHi Naraib Khettry, 

{L L. R, 16 Calo. 638 

1 8 a 82, 83* 

Sh BABCnOBTOPROSECUTIOR^WliRRS 
EABCTIOK 18 NaCRSeARY. 

(1. L. R. 21 Rad. 600 


REGULATIONS HADE UNDER STA- 
TUTE 33 VICT, 0. 3. 

1872- III. 

See SONTHAL PEltOTTNlTAHS SETTLB- 
VENT Regulation. 

[X. L. R. 16 Oalo. 766 

1886-1. 

See Assam Land and Revenue Regu- 
lation. 

(I. L, R 16 Oalo. 227 

REHEARING. 

See 8MALL CAUSE COURT, PRESIDENCY 
Towns— Practice and Proce- 
dure— Re- h e a ri ng. 

[I. L. R« 12 Bom. 408, 679 

RELEASE, DEED OF. 

See Stamp Act 1879, s. 39. 

II. L. R. 11 Mad. 40 

RELIEF. 

— Form of decree not indicated in the plaint, hut 
indicated in the issues— Civil Proredvre Code 
1882,^.146, 147.] In a suit by the head of an 
adhinam for declarations that a math was subject 
to his control, that he was entitled to appoint a 
manager, that the present head of the math was 
not duly appointed and liis nomination by bis pre- 
deotfssor was invalid : and for delivery of poss^ion 
of the moveable and immoveable properties df 
the math to a nominee of the plaintiff, it was 
admitted that the defendant had succeeded to the 
management of the math under the will of his pre- 
decessor, and that he was not a disciple of the adhi- 
nam and it was found (1) that on the evidence as 
to the usage in the establishment in question, the 
head of the math is entitled to appoint his succes- 
sor, but his election is limited to members of the 
adhinam ; and the head of the adhinam is entitled 
to enforce this rule though ho is bound to invest a 
disciple proi>erly nominated by the Head of the 
math ; (2) that the defendant not being a disciple of 
the adhinam, his apiK>intment was invalid and the 
head of the adhinam was entitled to see tbst a oom- 
petcDt member of the adhinam wss appointed in 
bis stead : Held that the plaintiff was entitled to 
declarations based on the two last-mentioned find- 
ings since they were comprised in the issues framed 
under ss. 146 and 147 of the Cotile of (UvU Proce- 
dure. although the appropriate form in which the 
decree should be pawmd was not indicated with 
precision in the plaint itself. Qiyana Sambandh a 
Fandaba Sannadhi r Kandabami Taiibiean. 

(LL.R. 10 Mad. 376 

RELIGION, OFFENCES RELATING TO. 

1 — Penal Cerfr, ss. 295, 297— Defiling a place 
of nrorskip — Tresjntss on a place of sepulture.^ Jt, 
a Hindu, had sextud interconrse wiin a vromaa 
within an enclosure anrroondiog the tomb of a 
Mabomedan fakir. He was oonvicted under s. 
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RELIGION, OFFBNOES RELATING TO 

— eotududed, 

295 of the Penal Code : Iteld^ that in the abeenoe 
of proof that the place wan used for worship or 
otherwise held saored, the oonviotion was bikd« and 
that it should be altered to a conviction under s, 
297 of the said Code. In bb Ratna Mudali. 

[1. L. R, 10 Mad. 126 

2. — Penal Code, m. 295 — ** OhjerC' held etu^red by 
any elaex of ffereone--- Killing ro/OM in a puhlie 
place."] llie word “object” in s. 295 of the Penal 
Code does not include animate objects. QuBBN- 
EiiPfiBssr ImamAli. 

li« L. K. 10 All. 160 
RELIGIOUS COMMUNITY. 

— Jewi — HenUleraelite community in Hombay 
— PUmitsal of qifficere of the community by rcuolv 
tiont patted at a meeting — Such ofHccet to he girm 
opportunity of defending ihemtcltcH — Domestic tri- 
bunal — Juritdietion of Court.] The plaintiffs 
and the defendants were members of the Beni- 
Israelite community worshippiiifK at a certain 
syoagog^ue in Bombay. The a<l ministration of 
the Bynn{fO)(ue and of the funds was vested in a 
makadam or head-man and four managers, a 
jreasurer, and a crier. The mukadam succeeded 
lo the office by family right according to the 
custom of the community, but in inntUfrs of 
management be was bound to keep within his 
powers, which were co-ordinate with those of his 
The first defendant was the muha- 
dom. the second defendant was the hazan or 
veadle, and the third defendant was the tnmott 
jr crier. The first defendant ha<] succeeded to 
the office of mukadam as the nearest lineal de- 
»cendaut of the founder of the synagogue. The 
second defendant was appointed by the cotiimu* 
uity, and it did not ap|>eur on what terms he 
jeid office. The third defendant was merely a 
mid official of a subordinate character. Disputes 
arose in the community, which became divided 
'nto two parties, to <»ne of which the three 
lefendauts belonged At a meeting of the comma* 
jity held on the 20th October 1884, which was at* 
.ended by a majority of the community, resol u- 
ions were pasf^, dismissing all three defend- 
luta from office ; and their dismissal was for- 
mally communicated to them by a letter, dated 
.he 30th October. It did not ap}»ear that they had 
eeu given any notice that the question of 
heir dismissal was to be discussed at the meot- 
‘ng. They ha<l received only the ordinary notice 
.hat a meeting was to be held. The defendants 
refused to recognise the authority of the reset u* 
ions passed at the meeting of the 28th October, 
and the plaintiffs, accordingly, filed this suit, 
^raying for a declaration that the defendants did 
not ooonpy any official position in the synagogu^ 
md for the recovery of certain property in their 
lands: Held, that the first defendant bad not 
een duly dismissed. He held the office of muha^ 
not merely at the will of the oommunity. 
nt as long as he duly performed the duties of 
iMoffioe. Heootthliiot he d is m iss ed without an 


RELIGIOUS OOMMUNITT-etHm/aM, 
opportunity of making his defenoe and explain* 
irig his conduct, and he had been given no notice 
that his conduct and his dismissal were to be 
discussed at the meeting of the 28th October ; 
I/cld, also, that the second defendant had not 
been duly dismissed. No evidence was given as 
to the exact terms ou which he held office ; but 
he was entitled to notice, and to an opportunity 
of defending himself before dismissal : lleldt as 
to the third dofendant, that he had been duly 
dismisseti. He was merely a subordinate officer, 
and the managers hod the power of dismissing 
him. All the managers, save tho first and second 
defendants, ooneurred in dismissing him, and in 
doing BO they wore wilbin their right. Where 
a domestic tribunal has been appointed for the 
regulation of the affairs of a communitv, tho 
Court has no jurisdiction to interfere with ite 
decisions it it acts within the scope of its author* 
ity and in a manner oousouant with the ordinary 
principles of justice ADVOCATiC*GKKBKAL 09 
Bombay v. Haim Dbvaker. 

(L L. R. 11 Bom. 186 

RELIGIOUS INSTITUTIONS. 

Airr Hindu Law-oKndowmbnt— S uoegfi* 
eiON AND Manaokmbnt. 

* P* L. R. 10 Mad. 376 

&'e Limitation Act 1877, amt. H4— 
Advkrsb Pohskhhion. 

(LL.R.10 Mad. 376 

See Right of Suit— Charitibs. 

£l.L.R» 10 Mad 376 

RELINQUISHMENT OF, OR OMISSION 

TO SUE FOR, PORTION OF OLAIM. 

1. --Suit not brought for whole claim -^(Hril Pro* 
rc'lurc ('ode !882, «. 4H.] Ou the 6th September 
1874 Jl a Hindu aud his son borrowed Its. 6,000 
from r and mortgaged to him certain lands 
items 1, 2, and 3. Ou the 7th September 1674 V 
borrowed Us. 6,000 from ItN and mortgaged 
bis rights in items 1 aud 2 aud land of his own 
to ny. In 1877 n bought at a sals in exe- 
cutiou of a decree against P the share of In 
the said items 1 and 2 subject to the mortgage 
created by U ou 6th September 1874, and to an* 
other mortgage created by It dated lltb January 
1876. In 18s(» H N sued V and the sons of H for 
arrears of interest due under his mortgage*boiul, 
but their suit was withdrawn with liberty to 
bring a fresh suit for the principal and interest 
due ou the bond. In 1885 It y sued V and the 
sons of It to recover principal and interest due 
under his mortgage bond : Held that the claim 
of H y was not barred by s. 48 of the Civil Pro* 
cedure Code. VXNKATA BBrm v. BAMOAHAtAE. 

II. L.K.10M«d.l60 

2-^CitU Procedure Coda^ t.i'^Jkelmrationpf 
title to amtinue to enjoy teparate pottettion if 
land-^duit far partUian.] The {dnuttfli hftyiBf 
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SELWatriSHMBNT OF. OB OKISSIOM 
TO SlTB FOB, PORTION OF CLAIM- 




dbtiftiAod A declarAtion of title to continue to en- 
joy eeparate po«*eeilon of oortain lands aued the 
former defendaute ag»ln for partition of the same 
Unde: /M, that the Bult wan unnocefleaiy and 
ahouUl be dlamliiied, Pvr owr.— The claim and 
the remedy mentloneil in a. 48 of the Code of Cinl 
Froceilnfe have reference to the oaueo of action 
UiigaM In the pferloue suit Angi n Tuatua. 

1 1. L. H. 10 Mad. 347 


fur Hrruritig payment of rent — 
fheree of Jterenue ('ourt for a r rear a of rent^ 
Suit for Hule of mortgayr pro petty --Cml Proce- 
dure Oodr, F, 48] 111 l«7l the plaintiff leased 
certain immovoahlo property to tlio defendant, 
and the latter executed a do(xl . by which ho coven- 
anted to pay the annual rent and fulfil othor 
oonOitions of the lease, and gave Bouurity in 
Us. a,(HHi l)y mortgage of landed property. In 
1874 the plalutifi obtaiui'd doerocH in the llevonuc 
Court for arrmrs of rent, and the decrees were 
partially satlslkd and then became Inirred by 
limitation. In 1884 the plaintiff brought a suit 
to recover the balance <luo by enfonicmeut of the 
mortgage aeonrlty against the purolm-ers of the 
mortgaged proporty : Jlrld that the plaii^ift had 
two m’pHtate rights of action, one on the contract 
to pay rent, and the other on the mortgage secu- 
rity i that he couhi only euforoo the first by a 
auit in tbo Uovenm' ('tent for arrears of n*nt, 
and tho soeond by suit in tin* Civil Court ; and 
consequently there couhi Iw no bur to the latter 
suit by reuHon of the suit instituted in the Uevonue 
Court, with Tcffercncc to s. 48 of the Civil Proco- 
duro Code. Cuu»M Lat. r. Uanahpat t^ison. 

II L.K. OAll. 28 


for enhonn tnrot of rent - Dhoihml of 
ipnhanr'oment *ttit — Urnt ah H at old rote for yrar 
for irhu'^t had torn Mooghf at niftanred rate,] 
Tho dismissal of a suit for icut at im enhanced 
rata is I.O bar t*> a sulMt^ipieut suit for rent at the 
fata originally Uxoih Annoork ( honder r 
Jw V, (tnru Jhisi liUukiA, 1. L. R. It Calc. It. > i 
Oi L. U AHU, ovcrrubHl. fciuuDiJUUumN A mm .> 
f« Bahi Hanut'ii Uuy Ciiowuury. 

(1. L. R. 15 Calo. 145 


— a til Proctdore Code, 48. n.-Soit to charge 
WMiniumHcc on land after am it far maiotenanro.'] 
The plaiuUif having olitaiuod u tbiert^o against 
the defopdaute for Uie payment to her of a 
monthly tom for her mainUmance, subtu qnently 
sued to have it constituted a cnarge on e* rtain 
land : Hold, that the claim m l>otli suits arose 
out of same cause of action, and therefore 
the^aintlS wiui preoluded by a. 48 of the CiKle 
of Otvil Ftooeddre from amertiug in the eeoond 
suit the claim which the might have asserted in 
the ftrtt* Easqaviia r. Voualayya. 

UL.R.nMad.127 


BELlMQUlsaMENT OF, OR OMISSION 
TO SU^E FOR, PORTION OF OLAXM-^ 

continued* 

Civil Procedure Code 1882, «. 18 and 48--^ 
Act XJt (f 1879, A. 6^ Jet V til of 1859, #. 7-^ 
IncluAion of whole claim in ouit.l The preeenh 
suit was preceded by others in whudi the plaintiff 
sought to establish a right in the same part of 
tbo talukdari estate that he nerw claimed to redeem 
from mortgage. The first suit in which he with 
another claimed as under- proprietors was dismiss- 
ed in 18df on the ground that they had not 
shown themselves to have held such right under 
the talukdars within the period sinoe 1841. Pro- 
coedinga not to be regarded as judicial, subse- 
quently taken Under Circular 4 of 18G7, resulted 
in a finding that, the dismissal wai right upon 
the merits, the property having been transferred 
to the talukdar by a conditional sale which had 
beoome absolute. Another suit was then brought 
to recover the talukdari right, under the terms of 
Circular KX; of 18fiP, it being allegetl that arrears 
of revenue paid by the talukdar had beeu paid on 
the plaintiff’s ticcount. That suit was also dismiss- 
ed : IJeld, that the present suit to redeem the 
same property under a mortgage was not barred. 
The ciaitn to redeem did not arise out of the for- 
mer cause of action within the moaning of the 
sections of Act VIII of relating to the in- 
clusion of the whole claim in a suit. The plain- 
tiff not then being aware of his right when he 
sued before, it could not be regarded as a ** por- 
tion of his claim. ” and he was not precluded, by 
having omitted it. from bringing it forwan^. 
AMANAT BiDI (*. ItfDAD IIUBAIN. 

[1. L R. 15 Oalo. 800 
[L. R. 15 L A. 106 


7 oil Procedure CodcA, 48 — Claim for mane 
protifA received prior to date of former tmit for 
land."] Where a snit to rec4)ver land was brought 
and no claim was made for mesne profits received 
prior to date of plaint : Held, that s. 48 of the 
C»sle of Civil Procedure was a bar to a subsequent 
suit for such mesuc profits. Venkoba «. SuB- 

OAENA. 

(X. L. R 11 Had 161 

B.—Cftil Procedure Code 1882, $. Suit for 
land and m*>Aue proJit a after di Ami aaoI of au it for 
meAHc profit A of same land,] A leased oertain 
lain! to II. Tlio lease cxpireil in 1877. Jl oontip^ 
chI to hold over and refused to accept a fr« 
least* from A. A sued P in 1882 for mesne pnf 
fits for thriNs years, but did not claim posseesioii 
of the land. The suit was dismissed on a ptelim- 
insry point. A then sued B to recover posseesioii of 
the land sud mesne profits, It was argued that 
A*a claim to the land was barred by a. 48 of the 
€o(le of Civil Prooednre, because he omitted to 
olaim the land in the former suit for mesue pro- 
fits: Held that the suit was not barr^. 
XiRUPATi r. Naeasihba. 

(I. L. E. U Mad. 21^ 
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IftSUItQUISHMENT OT, OR OMISSION 
TO SUB FOR, PORTION OF OLAIM- 
eoiUt»aed. 


RELINQUISHMENT OF. OR OMISSION 
TO SUB FOR, PORTION OF OLAIK^ 

concluded. 


9 . — Joint mcneri-^Afortgafe of Joint property hy 
two eO'‘OWnertit--*Suhnequcnt mortgage of part of 
same property to satne mortgagee hy one eo-otoner 
— Salt hy mortgagee oneeeond mortgage and ml a 
in execntion-^ Pttrehane hy mortgagee^ EffeH of 
OHok pnrvha*e on Hrtft mortgage—SHbeegnent oait 
by mortgagee on jlr*t morfgage.'\ By a mortgage- 
deed, dated the 24th January <$and I'ta'o 
of three brothers constituting an undivided 
family, jointly mortgaged to the plaintiff /fa 
fkartof the family property. On the *i8th July 
1878, S alone further mortgaged to the plaintiff 
for a fresh advance a portion of the property al- 
ready mortgaged. Subsequently the throe brothers 
effecte<l a partition among themselves of all the 
undivided property, and the property joii'tly 
mortgageil by S and V foil, along with other pro- 
perty, to the share of V and the thin! brother X. 
in 1881, the plaintiff Tfsuetl S on the seooml of the 
above mortgages, eir., that of the 28th July 1878. 
He obtained a decree, and at a sale held in orecn- 
tion of that decree himself purchased the property 
comprised in that mortgage. In the meantime, on 
the 27th January 1882, and on the 8th Dinjem- 
ber 1883, V and X respectively mortgaged with 
(H>8seB8ion to the defemlant .If portions of the 
land comprised in the first mortgage of the 24th 
January 1878. In 1883 the plaintiff filed the 
present suit upon his first moitgage of 24th 
January 1878. claiming to recover Its. 318-14 0 
fipn^and K personally. Ho also prayed that 
the defendant Af, who had heeu in possession of 
the property in dispute, should be prevented from 
obstructlBg him in selling the property. .S’ and ^ 
did not appear. The third defendant Af alone ap- 
peared and contended {inter aliti) that the plain- 
tiff, having sued upon hiaseo<md mortgage without 
including the earlier one. was now barred from 
suing on the latter by ss. 13 and 43 of the 
Cifil Procedure Code (XIV of 1882). He also con- 
tended that the plaintiff. having purcbase4l part 
of the lands comprised in the mortgage now sued 
upon in execution of the decree obtaiue*! by him 
upon his second mortgage, could not now scoic to 
burden the remaining lands includeil in the mort- 
gage with the whole of the mortgage-debt, but 
that a projMirtionate part of that debt must he 
aatisfied : Ifdd that the plaintiff’s suit was not 
barred by bis previous suit on the second mortgage 
under the provisions of sa. 13 and 43 of the Civil 
Procedure Code. Mono Haohusath r. Ualaji 
TuiifBAti:. 

ri. L. R 13 Bom. 46 


10.— CtrrZ procedure Code 1882, e, 43— /Vrsf 
onit to redeem-- Second mit to ejeet—Cavoee of nr- 
tion not identiealA A llileil a suit against It, to re- 
deem the land lu dispute, allegingtbat it ha<l b4>€n 
mortgaged to H, and that the mortgage-debt had 
been more than paid off. He therefore preyed 
for on oocount and restoration of the land on jmy- 
ment of the aum that might be found doe. The 
Court found that the all«ge<l mortgage was not 
and dismuoed the suit. Tbcreu(>on A filed t 


a suit in ejectment against B: Held, that theei^t* 
ment suit was not barred under s. 43 of the tMn 
of Civil Procedure (Act XIV of 1882). Failure 
in a redemption suit does not bar a suberquent 
suit in ejectmeut, the causes of action in the 
two suits being csKontially different. Skridheti 
Vimyak v. Xarayan 11 Bom. 224, followed. 
NAUO BALVANTC. UAMClIAyDBATUKDRV. 

[I L. R. 13 Bom. 320 

11— C/r/7 Proeednre Code (Act XIV of 1882), 
XX. \\\,A'A --Caune of action— Domagee.'] ItiSeptem- 
hcr 1888 the plaintiff sued in a Munslff's Court 
certain defendants for possession of one biggah 
of land, and for damages for the outtfug and 
carrying of cort^iin pmJ^ly from such land on the 
23rd December 1888. This suit was dismissed on 
the grcunil that no dlHposncssion had taken place, 
the plaintiff being referred to a Rmall Oauso Court 
for his damages. No appeal was mode against 
this decishm. In March 18H 7 the plaintiff sued 
these defendants in the vlunsiff’s Court for posses- 
sion of 5 higgahs 8 eotUhs of land and for mesne 
priifits, and obtained a dccroo for possession of 8 
higgahs 8 cottahs of land with mesne profits j 
jK)sHession of the one biggah, the subject of the 
suit of ^888, being included In the three biggabs 
8 cottahs decreed. Ho suhserjiumtly sued the tame 
defendants in a Small (^ause Court for damages 
for the pa<My eut ami carried on the 2.3rd Decem- 
ber 1885 : lit hi, that siu5h suit was not barred by 
either s. IHors. 43 of the (Mvil Proocsiure Code. 
MaiubkkuSinu i?. Ramuhajjan 8iia. 

(1, L. RldOalO. 645 


12.— Peoeednre Code, x. iA-- Maintenance 
^Soit to declare maintnuinee fixed hy a decree^ 
a chai-ye on land.} A Hindu woman having olr- 
tained a fleereo for mainumsnee against her hus- 
band, now allegtsl that he hod niicnatodpartof hi 
projKjrty with a view to defeat her claim for main- 
tenance, and sued him for a declaration that cer- 
tain land which ho had not alienated was liabi 
for her mnintennnce ; f/e/dy that no couse of action 
was shown, hut if there were one it was bnrrwj by 
8. 43. of the Civil Procedure Code. KaiiikaTHA 

e. BANaATlIAMMAL. « ^ ^ ««« 

[. L. R. 12 Mad. 286 


REMAND- 

1, Power of remand 

2, (ground for remand ... 

H* Proced ure on remand . . . 

4 Cases of appeal after remand 

See APPSUMTB CoORT-lNTKIinCHHirC 
WITH AND POWEB TO VARY OEBRII 

<>v I»wEu Court. 

{1 L. R 11 AIL 8 
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(1) POWBU OF EBMAND. 

I. — of Court» of first and grrond appeal 
•^Civil PrvemHre Code 1to2, m. B74, B78.] Olwer- 
TftUotiff by ItAHMOon, J., upon the distinction 
between the duties of the Courts of first appeal 
and tboeo of the Courts of second appeal in ^oon* 
neotion with the provisions of ss. 674 and 678 of 
the Cifil Procedure Code, and with the remand 
of oasAi for trial de note. Ham Narain v. Hha^ 
wanidin, I. L. II. 9 All. 29 note, and Sheoamher 
mngk V. tally Siygh, I. L. R. 6 All. 14, referred to. 
Sou AW AM V. Baud Havd, 

11 . L. R. 9 All. 26 

II. ^CirU Proeedure f ode^ns. 6G2, 664—“ <Vwi7.”] 
Section 662 of tbe(/ivil Procedure ('ode authorises a 
remand only where the entire suit, and not mere- 
ly a portion of it, has been disjtosed of by the 
l^mrt below n(>on a preliminary point. Bakwari 
liAL. V. SAHMAM LAL 

[1. L. H 11 All. 438 


(2) GROTTND FOR REMAND. 

Q.-^Jlemand on point raised on issue in lower 
.] A case output not, as a rule, to Ite remand* 
•d upon a point which has been framed as an 
issue by the (kmrt k>elow, and brou{(hta to the 
attention of the parties, and where they have 
failed at the trial to give any evidence upon it. 
Bam Puorad r. Abdul Karim. 

U. L. R. 9 All. 613 

4 — ririf Proeedure Code, ss. 662, 66.’!, 604, 600 
•^lYial OH one rf several issues^ Htrersal on that 
issue on appeat,] in a suit for possession of pro- 
perty by right of inheritance, the Court framed 
six issues, four of which it tried and decide<l. 
With reference to its finding U|kiu the principal 
of these issues, which rclateii to the plaintiff’s 
legitimacy, the <>ourt dismissed tho suit, observ- 
ing that, iu the view which it took of the case, 
tht determination of the rciimitiing issues was 
unnecessary, fciome of tho defeiidsuts hwl filed 
a statement of defence n)iou which no issues 
were framed, and no evidence taken, apparently 
In oousequeuoe of tlie atUmtioii of the Court 
being directed almost oxclusiveiy to tho main 
Isaue as to the plaintiff's legitimacy. U'here was 
uo formal order exolndiiig evidence on any point. 
On appeal, the High Court reversed the first 
Courtu finding ou the iasne with reference to 
whiob the suit had been dismissed below : Held 
bv Boor, C. J., and Mahmood, J. (Straight, J., 
dWittiug) that s, 602 of the Civil Prooeilnre Coile 
applied not only to cases where the first Court 
bad expressly excluded evidenoe, but also to oases 
where the parties were or might have been mis- 
led by the Act of the Oonrt as to the issues or the 
evidenoe necessary, and where, in consequence of 
the Court eironeously cousitlering one issue only, 
the parties did not tender or bring forward their 
^Idenoe ; and that, as In the present case evi- 
moe bad boon exolodod in this broad sense, 


RE HAND— coMffNxcd. 

(2) GIIOUND FOR HZVlKIlD^conalnded. 

B. 5C2 (the operation of which in such oases 
should be rather expanded than limited) was ap- 
plicable, and the case should be remandeil for 
trial of the remaining issues ; Held by Straight, 
J., eantra. that, with reference to ss. 562, 563, and 
564, the case oonld not be remanded under s 562, 
because it had not been disposed of upon a prelim- 
inary point, so as to exclude evidence of faotv 
and the Court should therefore proceed to dispose 
of it upou the evidence on the record, if any ; 
and that an issne should be remitted to the lower 
('onrt under s. 666. Muhammad Allatibad 
Kkam r. Muhammad Ismail Khan. 

[1. L.R.10A1L 289 

6.— iP-ir. P. Rent Act XII of 1881, r. 208— 
Jurisdiotio/if Suit dismissed on grosind of want 
ofS\ An Assistant Collector dismissed a suit with- 
out considering the merits, on the ground that 
it was not cognizable by a Revenue Court. On 
appeal, the District Judge held that it was un- 
necessary to determine the question of jurisdic- 
tion os he hud (>o\ver in any event, under s. 208 
of the N.-\V. P. Rent Act, to remand the suit to 
the Assistant Collector, and he remanded it accord- 
ingly : Held that the Judge had rightly construeil 
8. 208 of the Rent Act, and that the remand was 
proper. A hrnad-ud-din Khan v. Majlis Hai, I. L. R. 

6 All. 4.38, distinguished. GiuwAB SiMOH r. 
SiTA Ram. 

(1. L. R. 10 All. 61 


(8) PROCEDURE ON REMAND. 

6. — Civil Ihroeedure Code 1882 s. 562 — Order of 
remand— Issues umleeided— Proeedure,'] A Subor- 
dinate Judge decided a suit ou the grounds ( 1 ) 
that it was resjudirata ; (2) that it was barreti by 
limitation. On appeal, the Assistant Judge up- 
held the decree ou the first-mentioned ground 
without decidiug the |)oint of limitation. On 
second ap(>eal, the High Court reversed the Assis- 
tant*Judge*s dooiaioi). holding that the suit was 
not res judieata, and remand the case to be 
trieii ou tlie merits. Ou receipt of the order of 
the High Court, the /ssistant Judge reverseti the 
decree of the Subordinate Judge without giving 
any deoisioa on the point; of limitation, and 
remandetl the case to the Subordinate J udge to 
be tried ou the merits. From this order the 
defendant appealed to the High Court : Held, 
that the order of remand by the Assistant Judge 
was nuautborized under s. 662 of the Civil Pro- 
cedure Code (Act XIV of 1882). When the High 
Court remanded the case to be tried on the meritu, 
the whole case was left open to the Assistant 
Judge, and before he could reverse the Subordi- 
nate J udge's decree he was bound, under s. 562 
of the Code, to determine whether the decision 
of the Subordinate Judge on the question of limi- 
tation was right or not Baisimgji r. Balvamt- 
RAO. 

(1. UR. 11 Bom, 663 
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(4) OASES OP APPEAL AFTER REMAND. 

7. — Pmver of Appellate Court to deal with whole 
appeal after return of finding Civil Procedure 
Code, se. 661, 666.] lu a second appeal by the 
defendant, in which the plaintiff filed objections 
to the decree under s. 661 of the Civil Prooedure 
Code, the High Coart, without giving judgment 
on the appeal, stated (giving reasons) the opinion 
that the appellant would be entitled to succeed, 
and at the same time remitted an issue under 
B. 666 of the Code with referenoe to the plain- 
tiff’s objections. At that time the appeal was 
apparently not argued out, and the true meaning 
of the facts as found was obviously not present 
to the mind of the Court: Held that ufion the 
return of the findings on remand the Court conld 
not treat the appeal as already deci<led and tho 
objections the sole matter for consideration, but 
must consider both appeal and objections and 
decide the whole case. Ileld^ however, that whore 
Judges have heard arguments on some of the 
issues and have expressed their views thereon 
and have remitted another issue or issues under 
s. 666, they are not bound, on tho return of find- 
ings, to hear the case de noro^ but may confine 
counsel to argument upon the findings. Lach- 
MAN Pbasad V . Jamna Puasad. 

fl. L. R. 10 Ail. 102 

RE-MARRIAGE, EFFECT OF. 

See Casks undkk Hinpit Law- 
Widow — Dl8Q0ALlKlCiTIONB — 
* Re-mabriaok. 

RENT, ASSESSMENT OF, FOR TAXING 
PURPOSES. 

See Madras Municipal Act, r. 12.3. 

[I.U. R. 10 Mad. 38 

RENT, NON PAYMENT OF. 

See Bight op Occupancy — Loss ob 
Fokfeiturb of right. 

[I. L. R. 14 Oalo. 761 

RENT, SUIT FOR ARREARS OF. 

See Assam Land and Revenue Regu- 
lation. 

[I. L. R.16 Oalo. 227 

See Limitation Act 1877, art. 116. 

[1. U R 15 Oalo. 221 

REPRESENTATIVE OF DECEASED 
PERSON. 

1 . — Repreeentation of eetate hy moiher^Deeree 
againet mother when adopted ton in exittenee , 
null,] Plaintiff obtained a decree on a bond eze- 
ontM by S against the mother of S , whom he 
believed to 1^ the heiress of S, In attempting 
to execute this decree against the estate of S, 
plaintiff was obstructed by the defendant who 


REPRESEKTATIVE OF DBOSASXR 

PERSON— ads J. 

was the adopted son of 8. Plaintiff sued the 
defendant for a declaration that he was entitled 
to execute his decree against tho estate of S in 
the hands of the defendant : J/eld that the 
suit must fail, iuasmaoh as tho estate of S was 
not properly represented in the former suit* 
Sditk thui^er Ltihiry v. Nil Comul iMkiry 
(1. L. R. 11 Calc. 46), distinguished. Subbanma 
o. Venkatakbishnak. 

[I. L. R. 11 Mad. 408 

2,^(.irll Procedure Code, e 234 — S^ile in ette^ 
rutlon of decree agalntt dccented Mahomcdan*$ 
eetfite ->PepreeeHtoiion of deceaml hg tome only 
of hit next -of -kin — Sale held to he valid,} K, a 
Mahomedan woman, died, leaving her husband 
and several minor children as her representa- 
tives. lu execution of a money-decree obtained 
against I' tho creditor attached certain land 
which belongctl to 1' and made her husband and 
two of her children parties to the exeoution-pro- 
ceodings. Tho land was sf>ld and purchased by 
the decree-holder : Ncld^ in a suit brought by 
the children of F to set aside the sale on the 
ground, inter alia ^ that some of them wore no 
parties to the proceedings in oxwatioii, and that 
the others, being minors at the time, had not 
betm renrosented by a guardian appointed by the 
Court, tnat the sale was valid. Kunuammad r. 
Kutti. 

ri.L.R. 12 Mad. 90 

S.— Scw’i I la hi I it y for father^ dchtt-^Pecrre 
againtt legal rep retent at ire t of a deceated debt or 
— j Where a suit is brought against tho 
sons and legal representatives of a deceased 
Hindu for debts oontractcxl by the latter, tho 
Court ought to pass a decree, although tho deoeas- 
c<l debtor may have loft no assets. Jtapuji v. 
t^medhhaif 8 Bom. A. C. 246, followed, LALLV 
Bh.\gvan r. Tribhuvan Motiram. 

[I. L.B, 13 Bom. 653 

RE-SALE. 

SeeCABKH UNDER Bale in execution 

OF DKCHKK— RE-SALER. 

RESISTANCE OR OBSTRUCTION TO 

EXECUTION OF DECREE. 

See Limitation Act 1877, ibt. 167. 

1.1. L. R. 11 Bom. 473 

l.^AppUcation againtt a claimant reehting 
rxecutum, h<nfi treated--- Order under IHvil Proee* 
dure Code, t. 3.31. Nature of} An appHeation ta 
furtherance of execution of a decree for possei* 

I sion against a person who rosists executioiii 
claiming tho property as his own, is an applloa* 
tiou within s. 831 of the Civil Procedure Code, 

I and should be treated as a plaint. FoNXNOBO 
I Deb Baieut v. Juoodishwabi Dabi. 

||.L.B.i4CaXo.234 
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KMlSTilMOB an OBSTftUOTIOK TO 

XXJDOUTIOK OF 

Ptin*$4wre Code^ $a, 819. 885— 5w£f fo 
tfeoter ftutvirion pf prppertf tald in ejfepntipn /jf 
dperepA StMithnd eertoin iMid and abooMin 
aMoutum of a dooroa ^ * 

olaimi ttnder a. 278 of the Code of Civil Frooe- 
dure, allegtiif that he waalxi poaeeieioQ as par- 
ehaeer from M. The olaim was rejeoted. Ko 
aoit was bYoiifht by if to contest this order. S 
parohaaed the said land and hoase in execution 
and obtained a sale oertidoate. In 1884 5 sued 
M to recover possession of the land and boose, 
nllef inff that in eaecntioo^prooeedlogs in 1882 
he ha<l been pot into possession of the land, but 
not of the house, which was fonnd looked pp 
by the Oonrt amin, and that Ai prevented him 
from enioyinff both the land and house. M 
pleaded that S had never been pnt into possession, 
and again letuphis title as purchaser from /2 
and poMession under such title. The Hunsif 
found that S bad been put into formal or oon- 
•trnotive possession of the land, hot not of tho 
bonse, and decreed the claim. On appeal the 
District Judge held that S was bonnd to proceed 
aooordin|r to the provisions of s. 3.^5 of the Code 
of Civil rroeednre to recover possession, and could 
not bring a separate suit : IMd that, whether 
there had been legal delivery or not the snit was 
ttot barred. Sava r. MaTiasAMi. • 

ll. L. U. 10 Mad. 53 

3. — Orrt Pmrfdprp CPde 1888, s. Effect 
eff order vnappcalcd from.] An order rejecting a 
claim petition under s. 335 of the Civil Procedure 
Code, not being appealed a^nst within one year, 
acquires the force of a decree. Vvlayuthan v. 
L^hmam, I. L. U. 8 Mad. 606, followed. 
Aohota c. Mammavu. 

[1. L. R. 10 Had. 357 

4. — Prison diepoeectted in esrccution of decree 
^Uis remcdjf by s«if or application under ». 332 
tff tka Code of {Hril ProerdHro (Act XIV of 
1882j 1 A person, dispofis«sne<l of his laud in execu- 
tion of a decree of a Civil Court agaiust a third 
partv, should proceed for the alleged obstruction 
of his p o seee s lon, not by a suit in the Mamlatdar’s 
Court, but by an application under s, 332 of 
|he Code of Civil Procetlure (Act XIV of 1882), 
or by a regular* suit. OCLaBiiHAi Qopaljz v. 
JlNABHAI KATABJI. 

[I. L. B. 13 Bom. 213 

5. — CiriZ Procedure Code, re, 234, 332, 688— 
iknik if Jnd§ment*debtar between order for 
p em miem ta emeutien iff decree end delirerp i/ 
p o si« iet 4<i a -.djiy<i<iZ nynimt nppelUte order revere- 
inf em rxfrr aiulirr «. 88A] A decree-holder in 
alHitiiot Miuudre Court ohtaiued an order for 
pc ss s m i on of land in exeontiou of his decree on 
80lh Aurnet^ on which day the judgment-debtor 
dkd. rbeieiMion was delivmod on 28th Angust. 
The pereondisposMieed preeented a petition onder 
a 888 ol Um Code of Uw Pcooednre disputing his 
ngnt to be put into possossion, on the groundi i 


RBSISTAKOB OR OBSTRUOtlOM TO 
XXBOUTlOlt OF BBOREB-^rsJioZadfd. 


inter aliUt that the jndraent-debtor was not 
represented on the record. On appeal against 
the appellate order of the District JndgOi keldf 
assnming that the order for poesession was made 
prior to the death of the judgment-debtor, there 
was no necessity for the decree-holder to bring 
any other person on to the reoord between the 
date of that order and the date on which the 
order Was executed. Uaimeami v. Bupirathi^ 
I. L. R. 6 Mad. 180, distinguished. Biytakka 
V. FaAiba. 


[I.Z 1 .RI 2 Mad. 211 
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8t^c Malabab Law— Joint Familt. 

[L L. R. 10 Mad. 223, 322 

See Relinquishment or Ommibbion to 
Bub fob Portion ov Claim. 

[I.L.R. 13 Bom. 45 

See Superintendence of High Court 
—Civil Procedure Cods 1882, 
B. 622. 

(1. L. R. 11 Bom. 488 


(1). ESTOPPEL BY JUDGMENT. 

1. — Attempt to control the deeeent of property,'] 
Two brothers liaviug divided their family estate* 
each took a share consisting of villages which 
they held separately, agreeing in the instrument 
of partitiou that ** tJie villages of the shares of 
both of ns should In future descend only to tho 
sons and grandsons, and eo on of ns b^h. but 
must not go to any others. On the death of ono 
brother leaving a widow and daughters, the 
widow obtained possession of the villages which 
formed her husband's share, and a suit brought 
against her by the other brother to recover them 
was dismissed on the ground Uiat the divided 
shares descended acoording to law. The widow 
then transferred the villages to her elder daughter, 
whcee right to the possession, as against tbe 
brother, was declared in the present suit on the 
ground that, as between the widow and the 
brother, the question of the widow's title was 
reejndieatn^ VBNiCATADEItAFPA BAU e. PBDA 
Ybnkatamma. 

Ll.lt.aiOMftd .15 
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XtE9 JUBIOATA— 

(1) aSTOPPBB BY SVDQUfSm^ontinwd, 

2 , — Benanti traiuafition far purpoM of defrauds 
in$ creditors — Deed of eonmyanoe not in real par- 
chaser^ s mTne^CoUnsite suit hj nominee against 
real owner ^Decree obtained hy frauds Subsequent 
suit by real orcner against nominee for possession 
•^Right of party to fraud to set fraudulent deeree 
aside^Collusite tiHinsaetion when held binding, 
and when set aside.] In 1874, the plaintiff R 
bought a honse from 6^, bat caused the oouvey- 
anoe to be executed by 61, in the defendant Cs 
name. This was done with the object of protect- 
ing the property against the claims of the plain- 
tiff’s creditors. The plaintiff occupied the bouse, 
ostensibly as tenant to the defendant, for a 
nominal rent. In 1880, the defendant brought a 
suit against the plaintiff to recover possession of 
the house, and obtained an ex-parte decree. He 
applied for execution of the decree, but allowed 
the exeoutiou-prooeeiUngs to drop. In 188.1 he 
made a fresh application for execntion. There- 
upon the plaintiff filed the present suit for a de- 
claration of his title to the house in question, 
and of his right to retain possession, alleging that 
the defendant was a mere henam'ular) that the 
sale-deed and the ex-part e decree were sham atul 
collusive transactions in fraud of the plaintiff’s 
creditors, and that the defendant wiw merely 
a trustee for him : Heldt that the plaintiff was 
bound by the decree passed in 1880 in the defend- 
ant’s favour, though it was a collusive decree. The 
plaintiff could not get the judgment set aside 
which the defendant had obtained against him by 
his own contrivance. The plaintiff alleged that 
the defendant held in trust for him : the object 
of that trust being to protect the plaintiff’s pro- 
perty in fraud of his crwlitors. Even if suen a 
trust enforceable by the Courts could arise out of 
such a turpis cautOf the question was whether 
this continued to subsist and would be enforced 
when the original relations of the parties had 
become mergerl in the decree obtained by the 
defendant Against the plaintiff. The general 
principle is that where a defendant has suffered 
a judgment to pass against him. the matter is then 
placed beyond bis control : IJetd^ also, upon the 
general principle of mJadiVafu, that the plain- 
tiff was estop^l from raising the question of 
fraud in the present snit, which he might and 
ought to have urged in the former litigation. 
CHENVIRAPPA bin VIRBHADBAPPA V, PUTTAPPA 
BIN SBIVBABAPPA. 

[I L. R. II Bom. 708 


Procedure Code 1882 s. Matter 
adjudged in a fornutr suit— Purchase pendente lite.'] 
A lemindart having granted a putni lease, mort- 
gaged the aemindari to the pntoidar, who, having 
afterwards obtained a deeree against the aemin- 
dar upon the mortgage, attached and purchased, 
at the sale in execution, the aemindari iotereat 
subject to the mortgage. Before that purchase, 
though after the attadbrneut, another bohlar of a 
deoree against the aemindar brought the right, 
and int^est in the aemindari to tale in exe- 


HBS JUD10ATA-resafiaaAf4 • ' ; 

(1) BSTOPPEL BY JUl>QMBNT---<HNif^A^ 
cation of his decree, and himself became the par* 
chaser. He then, claiming to have obtained 
aemindari estate, sued the putnidar for rent due 
under the lease. This suit was dismissed, saTe 
as to rent due for the time intervening between 
the two sales in execntion, on the ground that 
the relation of aemindar to lessee had ceased 
on the purchase by the latter. The present suit 
was brought by the purchaser from the aemindar, 
stating his title, acquired at the prior of the two 
sales, and claiming to redeem the moi^a^ : Held 
that the dismissal of the rent suit, which involved 
the title, barred the present one ; and the opinion 
was expressed that the plaintiff had been rightly 
adjudged in the rent-suit to be bound by the 
proceedings taken by the mortgagee, pending 
which the purchase relied upon had been mada 
Uaduahadkub Holdar r. Monohiir Mctebiui. 

[I. L. R. 15 Oalo. 756 
[L. R. 15 X. A. 97 


4,— Code of Cinl Proeedure, s. n— Identity of 
ause of art ion with that of prior »oit, to which 
he plaint i/fin a subsequent suit had hren a party 
^JSffeet of judgment, that a will had btrn *‘f^***^fi 
0 bar, brfitren the part its, any claim founded 
tolcltf on the will] The willow of a talnkdaf, ao^ 
ing under his supposed will, apolnte^l the present 
appellant to suooeed to the taluk and other estate 
which hod l>elonKed to the deeeoMd. The Mr ^ 
the deceased, under the Oudh BstatM Act I of I ooB, 
obtained the judgment of the Judicial Committee, 
declaring that he was entitled to the tolnks an 
against the present appellant, whose title WM 
under the will, which had been revoked, as th« 
Committee found. Another suit brought by the 
present appellant for a decree declaring that, lit 
virtue of his appointment by the widow wider 
the will, he was entitled to the whole of tM 
estateof the deceased, talnkdarl and non-talukdart, 
was dismissed by the Judicial Oommltteo on the 
ground Uiat he had no such title to the whole or 
any part of the estate: field, that this prior 
jndgment was conclusive to bar the pr^nt 
which, being founde<l entirely upon t'*® •PP~; 
lant’s appointment in pursuance of the wtu, wm 
brought for poesession of all the estato of toe 
deceweti as well as a declaration of rig^ 
to. Although the heir was not 
session of the estate of the deceaswl 
talukdari, inasmuch as the widow took her estate 
therein, iievertbelees. the claim of the 
anpeltuit birfnff onlf foandad upon b« 
meat under the will, ue it unrerok^, *i^ TO* 
beinr • olein* tor propert, na dewendiw tow 
widow upon her bnebend'a intoetocy, W PfjM 
jndnnient wee binding in the preeent enlt. TBI* 
Lou Nath Simoh r. p«btab Nabaw biroh. 

tI.I..B.lBO«lo.808 

rr in. T A HA 


6 _«eil Profnlure Ooio 1877. *1. 18 «■< 41— 
.id Jr//i/l87»,«.*.] TUei»wTOnteiU»Wtof»«ii4- 
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li£d Jl7DIOATA^<7tfM^tftttf<l. 

(I) BSIDPPEL HY iVmm^r^ontiHHed. 

ed by others in which the plaintiff souj^ht to 
establish a right in the same part of the taluk > 
dari estate that he now ctaim^ to redeem from 
mortgage. The first suit, in which he with 
auother claimed as nnder-proprietors, was dts< 
missed in 1866 on the ground that they had not 
shown themselves to have held such right 
under the talukdars within the period since 1811. 
Proceedings not to be regarded as judicial, subse- 
queutly takeu uuder Ciicular 4 of 1867, resulted 
in a finding tliat the disiiiissai was right upon 
the merits, the property having been transferred 
to the taliikdar by a oooditioual sale which hod 
booome absolute. Another suit was then brought 
hi recover the talukdari right, uuder the terms of 
Circular 106 of 1868, it being alleged that arrears 
of revenue paid by the talukdar had been paid 
on the plaintiff's account. That suit was also 
dismiss^ : JirlU, that the present suit to redeem 
tlie same property under a mortgage was not 
barred under s. 13 of Act X of 1877, as amended 
by s. 6 of Act XII 1879. Amanat Bibi e. 
iMBAO UOBAXN. 

[I. L. R. 16 Oalo. 800 
[L. R. 15 X. A. 106 


^ 0 Hditional »ah' in — iSwif 

l>y fnort 0 a 0 <ftf /or drclarotion of titlr ^Decree 
ordrring ddirery i// proprrt^ to mtrhjagto in 
dr/nnlt o/ ptigmrnt r/ mortgogrr^dobt by inortotkgovr 
within onr month— Dt/an It of jMymntt by mnrt- 
gagnrt^KJFrrt of tnoh dv/antt-^Mortgngrd pro» 
pertytatwn bg nutrigagfo in fsroHtion of »uoh deoror 
mtt as mortgager f but nbeolutrly'^SnberqHrnt guit 
ftirrodrmptioH,] In 1863 i/aud f ’mortgaged certain 
land to one uodor a mortgage-deed, which 
provided that, if the mortgago^debt was not iioid 
at the shpulatod tims, the laud should booome 
property of (J, the mortgagee. In 
1871 (t filed an ejtxitmeiit suit against Ji aud C 
and one // alleging that ho had booome owner of 
^ u 1 .**? operation of the above clause, and 
« ?• sulisequeutly let it to // who now in 
oollitoion with the other two defendants, (the 
mortgagors), denied hie Utle. The ejectment 
•ult was eubMiqueutly oouverted into one for a 
declaration of fVV title as owner as against the 
mortgagors, /7 and C who claimed a right to re- 
deem. A decree was \miamd iu 1872 ordering /j 
and U> par Ha. KK) to O within one moutlj or 
in oefajdt, to deliver op to him poHuission of the 
1^. The money was not paid, aud r. as pur- 
chaser mm O got possession in exeoution of the 

September 

IS85, the pl^ntiff, as its heir and legal repre- 
mtative, filed a euit against and r to redwm 
the mi^y. The Court of First Instance dts- 
missed the suit, holding that the plaiutilTe olaim 
was r^^Jadieata by virtue of the decree tiassed 
On *^^*^**^ ^ redeem was lost. 

On ^peal, the Oonxt reversed this decision and 
It? .^•^iwptwo onpegrmentof 
P*<ki»tlff within six months. 
The defettOant I then applied to the Uigh Conti 


RES JUDICATA— 

(1) ESTOPPEL BY JUDGMBNT-ceaf»aa«f. 

under its extraordinary jurisdiction : JSeldf that 
the plaintiff's olaim was reg judicata^ In the 
suit brought by (the mortgagee), in 1871, 
he bad olaim^ the land as owner through 
the forfeiture clause in the mortgage-deed, aud 
the mortgagors insisting in that suit ou a right 
still to r^eem, the decree plainly meant to give 
them, by way of indulgence one month within 
which to regain the land by payment of Es. 100 
to 6'. It renewed the mortgage, but with a oondi- 
tion, which was a material part of the decree. 
They having failed to pay, the mortgage was ex- 
tinguished. After the lapse of the mouth Q 
could not have recovered the Bs. 100. Had he 
sought to recover that money he would have been 
met by the terms of the decree. He was entitled 
to the land, aud nothing else. So, too, was V as 
his vendee. As, then, there was no debt that 
could be recovered, there was and could be, no 
subsisting mortgage that could be redeemed. 
ViauNU Chxntaman v. Balajx bin Baohuji. 

(I. L. R» 12 Bom. 352 

7. — Ciril Procedure Code^ g, IS— Afalikana— 
Rcanrriiig liability— Itreguj^icata— hi ffvrent mb* 
jecUmatterg clnitued— Judgment in Jirgt suit going 
to ?’oot of plaintiff*g title — *' Final*' Judgment— 
Judt^mvni liable to appeal or under appeal — Effect 
of final decree in Jirnt guit pronounced guhgequent 
to decigion in gevond guit of lower appellate Courts 
but before hearing of gecowl appeal in gecogd 
For the purposes of the rule of reg Judi- 
cata it is not essential that the subject-matters 
of the present aud the former litigations should 
be identical. Where a recurring liability U the 
subject of olaim, a previous judgment dismissing 
a suit botweeu the same parties upon findings 
which do not go to the root of the title on which 
the olaim rests, but relate merely to a particular 
item or iustalroent, cannot operate as reg Judicata^ 
But if such previous judgment negatives Gie 
title aud main obligation itself, the plaintiff 
oanuot re-agitate the same question of the title 
by claiming a subsequeut item or instalment. 
Ihijah of J*it taper v. Hri Jiafah Jtau hue hi 
Sittaya (faru.h. B. 12 1. A., 16, referred to. A 
judgment liable to a{>(>eai or uuder appeal is 
only a provisional and not a definitive or final 
adjudication, aud cannot operate as reg judicata 
during the interval preceding the appeal or the 
iuterv^ preceding the decision of the appeal. Ex- 
planation IV of 8. 13 of the Civil Procedure Code, 
oommeuled on. Kakarlapudi Suriyanaragana’ 
razu V. Ckellamkuri Chellamat 6 Mad. 176, aud 
Allearu v. Filcaru, 1. L. B. 6 Bom. 116, referred 
to. The rule of reg judicata oontained in s. 13 
of the Code applies equally to appeals and mis- 
oellaneous proceediugs as to origiual suits. Hav- 
ing regard to its main object, so far as it relatee 
to the re-trial of an it refers not to the date 
of the commencement of the litigation, but to the 
date When the Judge U called upon to decide the 
issue. Where, after the commenoement of the 
trial of an issue, a final judgment upon the same 
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RES 

(I) ESTOPPEL BY JUDOMENT-^/me/jew/'i. 
iAsae in anotbor oane is pronotinoed by a competent 
Court (the identity of partien and other condi- 
tions of s. 13 being falfitlod), snob judgment 
operates as rett judirata upon the decision, 
original or appellate, of the issue in the later 
litigation. On the I7tb August 1885, a suit was 
instituted for recovery of an annual malikam 
alloaranoe for the years 1290, 1291 and 1292 
fasli. On the 6th October 1885, the Munsif dis- 
niis86<i the suit. On the 10th March 1886, 
the Snbordinate Judge on appeal reversed the 
Munsif ’s decree and decreed the suit. On the 
21st June 1886, the defendant apiwalcd to 
the High Court, which on the 4 th July 1887 
reversed the Subordinate Judge’s decree and 
restored that of the Munsif, on the ground that the 
plaintiff had never received and was not entitled 
Uimatiiuina, Meanwhile, on the 8th June 1886, 
the plaintiff brought another suit against the 
defendant for recovery of naliltma for the year 
1293 fasli, which accrued after the institution 
of the former suit. By judgments dated re- 
spectively the 21st August and 27th Noverolior 
1886, the lower Courts decreed this suit, holding 
that the Subordinate Judge's decree of the 10th 
March 1886, in the former suit, operated as re» 
judirata and was conclusive in favour of the 
plaintifTs title to the maliknnn. On the 17th 
May 1887, the defendant appealed to the High 
Court, and on the 16th May 1888 (the High 
Court having, in the interval, dismissed the 
former suit by its judgment of the 4th July 
1887) the appeal came on for hearing : Jhdd that 
the lower Courts were wrong in holding that 
the Subordinate Judge’s decree of the lOth March 
1886, in the former suit, which, at the date of the 
institution of the present suit on the 8th June 

1886, was liable to appeal, and, at the dates of 
the decisions of those Courts in August and 
November 1886. was the subject of a seconil 
appeal pending in the High Court, could operate 
as re» judirata in favour of the plaintiff’s title 
tomalikana, (1) That the High Court’s judg- 
ment dismissing the former suit on the 4th July 

1 887, though pns8e<l after the deoisions of the 
lower Courts in the present suit and after the 
institution of the second appeal in the present 
suit, was nevertheless binding on the High Court 
in deciding such second appeal, and being &nal, 
was oonclusive as res judicata as^ainst the plain- 
tiff’s title to malfkana, (2) That the effect of 
the High Court’s judgment dismissing the former 
suit on the 4th July 1887, was not affeoted by 
the cironmstanoe that the second suit was 
brought for recovery of malikana fora differ- 
ent year, inasmuch as that jndgment went to 
the root of the plaintiff’s title to nuUikaua, and 
its scope was not limited to the partienUr item 
then claimed. BaLKiSHAir r. Kibhan Lal. 

IJ. X..R.11A11. 148 

S,— — Estoppel — Eae-parte deeree^ 
Effect of^Eate of reut^Rrnt^suit^fHeil Proee* 
^rc aide {Act XI V of 1882), #. 18.] A mere 


RES JUDICATA — roHfiHoed. 


(1) ESTOPPEL BY JlTDaMENT-c/mcftkff J. 


statement of an alieged rate of rent in a plaint 
in a rent-snit in which an ejeparte deoree hod 
been obtained, is not a statement as to which it 
must bo held that an issue within the meaning 
of 8. 13 of the Co<le of Civil Prooedure waa 
raised l>etweeD the parties, so that the defendant 
is concinded upon it by such decree. Neither a 
recital in the decree of the rate of rent alleged 
by the plaintiff, nor a declaration in it as to the 
rate of rent which the Conrt considers to have 


been proved, would 0 |>erate in such a case so as 
to make that matter a res judicata^ assuming 
that no such declaration were asked for in the 
plaint OH part of the sub-«tautlve relief claimed, 
the defendant having a projier opportunity of 
meeting the case. Modhubcdum Shah a 
Mundul r. Bra«. _ ^ 

[I. L. U. 16 Oalo. 800 


C2) ADJUmCATTONS. 

9.— A>i7 Peered ere Cede 1882. s. !68(yf/*/ ^111 
of 1869), s. 148— /V/T/oMir suit hp nrrt friend 
d*smiMSfd for default — heuleure oj fraud of nect 
friend— JJ mif at ion.] A n\m\ in 1886 to recover 
certain estates from 71, alleging cUim under bis 
adoption which took place in 1865, A suit to 
recover ^e same estates ha^l been filwl on behalf 
of A by his woit friend and had bwm dismissed 
for default in 1872. In 1876 A. being still a 
minor, relinquishes! by deed his claim to the estates 
for Its. )2.1KM) ; but now allegeil that he thought 
he was relinquishing it only in 
defendant’s predecessor in title who died in 1883 
having been In possession of the estates since 1867, 
The plaintiff attained his majority in 1878: 
Jfeld that the claim was n's judicata ^ the 
plainUff having failed to prove fraud on the 
part of bis neat friend : and that whether 
the cause of action arose in 1865 or 1867, it was 
wjnally barroil from 1879. Per rur.-The 
res judirata onlinarily presupposes an ainudioatlon 
on the merits; but s. 148 of the Code of Civil 
Proce<lure (Act VIII of 1859) contains a statutory 
direction that in case the plaintiff neglects to pro- 
duce evidence and to prove bis claim “C is 
bound to do, the Court do proceed to decide the 
suit on such material as is actually **'* 

that the decision so pronounced shall have the 
force of a decree on the merits, 
the default on the part of the p’aiutiff. VBKgA- 

TACHALAM V. M AHALAKBHMAIIIIA. 

[ 1 . L. K. 10 Mad. 273 


\0.-J»igntnt lUhtf to appoal^n^ity of 
odgmont ] A li.W« to 

ippeal is only a provisional and not a deilnlttye w 
ioal a<l judication, and cannot operate •• fcs jodU 
ata daring the interval preoeding the appeal or 
he interval preoeding the decisionof roe app^ 
Explanation IV of s 1 3 of the Civil Procednrei^e, 
ximmentod on. Kakarlapudi HuriyaaarayAiMMsuM 
r. Shettamkuri akellamma,^ Mad. I76.and TVHwa 
r. Jfthant, I. L. B. 6 Bom, UO, rtfened to- The 
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r«l« ol rfi judioata ooiitftiii«d in i. IB of the Code 
Appliee equally to appenle and mitoellaneotu pro- 
o^ioM M to origiual enifeai Uavinif regard to 
iu moTu object, eo far oe it relatee to the re-trial 
of on ueo^, it refem not to the date of the oom- 
moucemeut of the litigation, but to the date 
when the Judge is called upon to decide the i«euo. 
Where, after the oommetioement of the trial of an 
issne, a final judgment upon the same issue in 
another cose is pronouaced bv a com[>eteQt Court 
(the identity of parties and other oouditions of 
a 19 being fulfilled), such judgment operates as 
re^j^diftita uik>u the decision, original or appel- 
late, of the issue in the later litigation. Bal- 
fClSMAK r. KlflUAN LAL. 

(I. L. R. 11 All. 148 

(B) JUDGMENTS ON TECHNICAL 
OBJECTIONS. 

11 . — Oivil Proffdnrit fW/*, jr. 13 — Suit dUmUtted 
** A» hrfinght'^l In a suit in which the plaintiffs 
claimed eiotusive possession, and, in the alterua- 
ti?e, joint possessiou of certain land, evidence 
was taken upon the issues raised ; but the Court, 
without disousslug the evidence, held that the 
alternative claims wore ** contradictory,'* and the 
plaintiffs* claim, therefore, ** uncertain, 'And ac- 
cordingly ordered '* that the plaintiffs* claim, as 
brought, be dismissed with costs.'* The plaintiffs 
did not appeal from this decision, but subsetpient- 
ly brought a suit against the same defendants, 
claiming joint possession of the same property : 
/Md ttiat the suit woe barred by a 13 of the 
Civil Procedure Code, the Court in the former 
suit not having reserved to the plaintiffs the 
right to bring a fresh action, (htn^iih v. Kulkti 
jprifjrod, I. L. ll. fi All. 596 ; MnhiumtMd Salim v. 
Mahian itibi, I. L, It, ,*1 All. 282, and \Vat*oa v. 
Tib* CoUretpr vf Moore's I. A. 169, 

referred to by ’1*vrrbll, J. Kudrat r. Dinu. 

Ll. A. H. 9 AIL 166 

19. — DiimUiol 0 / di^faMlt^^DiJfv rente in 
rauset tf methn-^CirU Proeednt'e m. 13, 

1U9. 103,1 The dismissal of a suit in terms of 
a 103, Cml Procedure Code, le not intended to 
m^te in favor of the defendant as rreJudiraU, 
When retd with a 103, it preolndee a fresh suit 
in respect of the some cause of action, referring, 
irrespectively of the defence or the relief prayed, 
fsatire^ to the grounds, or alleged mediae on 
which the ploiutiff asks the Oonrt to decide 
in his favonr. Brother's sons, os neorent agnates 
of a deoeosed proprietor, sued for a decree, 
declaring that a girt, before then moile by the 
widow in fovtmr of her dangfater'a eon, of the 
estate of her late husband, would not operate 
agelttel their right of enooeseion on her 
densh. A prior suit, before the date of the gift, 
brought by two of the plaintiffs for a deolaro- 
tow decree, and on injunction restraining the 
widow fw aUenoting the same estate, had been 
ttitmiased under the provisions of ss. 102 anl 
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109 (Act X of 1887), Civil Procedure Code; Zfr/d, 
that the oaoses of action in the two auits wem 
not idontioai, and the fresh suit woe not preclud- 
ed by s. 103, the gift having afforded the new 
ground of claim, which also hod eubsoquently 
arisen. Chakd Kour v, Pabtab Sinqh. 

LI. L. B. leCalo. 08 
[L. R. 16 1. A. 166 

13. — Pronediirfi Pode, g». 1.1, .179— 

gal of enit — Jh-rrec eontaining clav-ee gtating that 
a frexh mnt wight hr instituted as to apart of the 
subject-matter — Ws judicata,'] A suit for posses- 
sion of immoveable property was wholly dismiss- 
ed, on the grouud that the plaintiff had not 
made oat his title to the whole of the property 
claimed, though he had proved title to a one- 
third share of siioh property. The decree includ- 
ed an order in these terms : — “ This order will not 
prevent the plaintiff from instituting a suit for 
possession of the one-third interest of Musammat 
Laohminia in the fields specified in the deed of 
sale,** upon which the suit was based. No appeal 
was preferred from this decree. Subsequently 
the plaintiff brought another suit upon the same 
title to recover possession of the one-third sliaro 
referred to in the order just quoted : Held by the 
Full Bench that the Court in the former suit had 
no power to include in its decree of dismissal any 
snoh reservation or order ; that the fact that the 
deoroe was. not appealed against did not give the 
order contained in it, which was an absolute 
nullity, %\\y effect ; that as iu the former suit the 
plaintiff could have obtained a deoroe for the one- 
third share now claimed, and the whole of tho 
claim in that suit was dismissed, the decree in 
that suit was a decision within s. 13 of the Civil 
Prooednre Code; and the present suit was conse- 
quently barred as res judicata, Ktuirat v. 

1. L. R. 9 All. 165, Qanesh Rai v. Kalha Hrasad^ 
I. L. 11. 6 All. 595, Salig Ham Pathak v. Pirbha- 
wan Pathak^ Weekly Notes All. 1886 , 171 ; and 
Muhammad 8aVnu v. Nahian Hibi^ I. L. B. 8 All. 
282 , explained. SUKU Lal r. Butkhi. 

[1. L. R. 11 AIL 187 

14. — Tir// Procedure Cf*de, s. 13— Piwimw suit 
dismissed as pretuafure ^Omission to give natite 
under Tninsfer of Property Act, s, 132.] A suit by 
the assignee of a mortgage bond against the 
mortgagor was dismissed on the ground that the 
plaintiff was not entitled to sue for want of 
notice to the defendant under a. 133 of the Trans- 
fer of Property Act. The plaintiff then gave 
express notice of the assignment to the mort- 
gagor and sued on the bond again t Held, the* 
olmm was not rev Judicata, and the second suit 
was ocoordiugly not precluded by e. 18 of the 
Code of Civil Procedure. EAMiRSom e. 8 ob- 

; BARRDDX. 

11 L . R. 12 Mad. 600 
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16*^ Oiril Pr 0 <*edtire Code 1882, 2\\--FiuaVtty 
0 f order^Comj^ettney ttf Coitrt.] 8 8 brought 
a Buit UDder a mortgage- bond, making Jt S r 
eub^equeut incumbrancer, a defendant, and ob- 
tained a decree for a sale of the whole of the 
mortgaged premisee. After the decree a com pro- 
iniae wae effecteil between all the parties with the 
exception of It S hy the terms of which, in con- 
sideration of the judgment-debtors (mortgngom) 
undertaking to do certain acts, S 8 promised to 
execute bis decree against only a H-annas 12 dams 
share of the mortgaged prmiHes. The judgment- 
debtors (mortgagors) having failoil to carry out 
the oompromise, 8 8 applied for a sale of the 
whole of the mortgaged premises, but on the 
petition of It 8 setting out the terms of the 
compromise to which he was no party, the Subor- 
dinate Judge, hy an order of the 7th September 
188/3, held that under the agreement 88 was 
entitled to sell only a .S-nnnas 12 dams share of 
the mortgaged premises, which was accordingly 
directed to be sold. That order was not appealed 
against, but subsequently in March 1886, 8 8 
made a fresh application for a sale of the remain- 
der of the premises. It S objecting : Ifohl, that 
the order of the 7th Septcuiber was one which the 
Court was comitetent to make under s. 244 of tbe 
Code of Civil Procedure, and by reason of that 
order not being appealed it became dual. BAtu- 
UKO Nabain Singh r. Skolojy Singh. 

ri.L.R. 14 Oalo. 640 

• 

10 . — Decree ogniHet merf gaged property — Lia- 
hi fit y of jodgmrnt-dehtor toarrcAf under furh deerre 
— Pri/tripfe ftof rett judicata appfieahle to creevtioft’ 
proceedingn.] A decree cannot bo extended in 
execution beyond the real meaning of its terms. 
A decree obtained on a mortgage directe<l that the 
judgment-debtor should pay the sum fuljudged 
out of the property mortgage*!. After execut- 
ing the decree against the mortgaged pro{>crty, 
the decree-holder matle an application for exe- 
cution against the person of the judgment-debtor. 
A notice was issued calling U(X)n him to show 
cause why execution should not be further pro- 
ceeded with. But the notice did not give him any 
intimation of the application for the arrest of 
his }>erson. He did not appear, and. in his absence 
an order was made for his personal arrest ; but 
the order was not exocntod, as the decree-holder 
did not pay the process fee. Subs^uently a fresh 
application was made for exeentton agaiiigt the 
person of the judgment-debtor : Jitld^ that the 
question as to the personal liability of the jodg- 
snont-debtor to satisfy tbe decree was not con- 
cluded by the order n^e in the previous execu- 
tion-proceedings for execution to issne against 
his person. Tlte order would have ofierated as a 
rti judicata if the judgment^ebtor hod been 
called upon to contest tbe right claimed by the 
decree-holder to hold him personally liable under 
the decree, and had then failed in his contention 
to tbe contras, or allowed the jadgment to go 
by default The order was ret Judicata as to 
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the legal possibility of further execution in terms 
of the decree, but not as to the special construc- 
tion which the judgment-creditor sought to im- 
pose on in it. Bitdan r. Rahchandha BhvnJ- 
GAYA, 

n. L. R. 11 Bou. 637 

(b) CAUSES OF ACTION. 

17,^Cml Procedure Code,*. 12 — XVJItf 
1886, i. 8 — Decree made in Jtritieh India Suit on 
judgment in a native teiTitory^-tUision of terri- 
tory to firitixh (iorernment pending Ault.^ Prior 
to the cession of the town of J ban si tp the Bri- 
tish Government, plaintiff had institntt^ a suit in 
the Subah’s Court in the Gwalior State on a 
judgment of the British Court in Jlisnsi district. 
After the cession, the suit was made over for 
trial to the Court of the Assistant (’ommiMioncr 
of the Jhansi district. The suit was dismisaed 
by the 6rst (V>nrt as barred by s. I.H of the Code 
of Civil Procoilnre, but roroandod by the lower 
Appellate Court for trial on the merits ; //eld, 
that the recital in Part II of Act XVII of 1886 
allows that it was intended that suits pending in 
the Courts of the Gwalior State prior to the ces- 
sion of Idle town of Jhnnsi to the British Govern- 
inent should be continued in the Courts of tho 
Jhnnsi district after the cession thereof ; therefore 
the present suit, which, if it had bMn originally 
instituted in a Ckmrt of British India, could not 
have been maintnined, lieingaii action on a judg- 
ment of a (krnri of Britisn India, was a go^ 
and maintain able action in the (/onrt where It 
was institutei, and is to be deemed to be a 
properly instituted suit to which in other rcspeota 
the law of tho Courts of British India may now 
bo npplie<l. Xing v. f/mre, 16 M. and W, 5(»4 ; 14 
Ti. J. Ex. 29, referred to as illustrating tbe distinc- 
tion between ar. original cause of action foundcsl 
upon a judgment recovered on the original cause 
of action. Saloni r. Har Lal. 

LI L. R. 10 All. 617 

13 . — Civil Proeednre Ctute {Act XJV of 1882), 
ss. \X 43— ] In September 1886 the 
plaintiff sued in a MunsifTs Oonrt oertain defen- 
dants for possession of one biggah of land, and' 
for damages for tho cutting and carrying of 
certain paddy from such land on the 23rd Decem- 
ber 1885. Ibis suit was dismissed on the ground 
that no dispossession had Uken place, the plaintiff 
being referrerl to a Small Cause Court for his 
damages. No appeal was ma*le against this deci- 
sion. In March 1887 tho plaintiff sued theae de- 
fendants in the KansifTs Court for possetisiim of 5 
biggahs 6 oottahs of land and for mesne prodtii, 
and obtaine<l a decree for posses$ioti of 8 mggalm 
6 cottabs of land with mesne profita; posaeMdon 
of tbe one biggab, the snbjeot of the suit of 1885 
being inoloded in the 8 biggahs 6 oottaha de- 
creed. He snheeqnently sued the same defend*, 
ants in a Small Cbusc Court for damages for the 
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|MM3dy cut and carried on tlie 23rd December 
1885: Uddt that each ault wm not barred by 
either h. 13 or a. 43 of the Civil Procedure Code. 
MaHABKEH SlMOH e. Eaiibuajjam Sha. 

[I. L.B. 16 0alo.645 


19.— rfldeuiptifln--‘ConditioHal deeree^ 
hmlfitti of morigttgttr to pay in accordance with 
decrte—Sntnuiquent in it for redemption — CirilPmu 
tednre Codc^ *. 13— /Wrr/iwwrr — Act IV of 1882 
{TS'amfer of Propetty Act), i. Il3. — In aaiiit for re- 
demption of a uaufruotuary mortgfage, a decree 
for redemption wna paaaed conditional upon the 
plaintiff l>aying the dcfenduiita, within a time 
apecified, a aiim which won found atill due to the 
latter, aud the decree provided that if such sum 
were not paid within the time speciffed, the suit 
should stand dismissed. The plaintiff failed to 
ymy, and the suit acoordiujcly stood dismissed. 
Subsequently he again sued for redemption, allog- 
ittg that the mortgage-debt ha<l now been satis- 
fled from the usufruct : llcld^ having regard to 
the distinction between simple and usufructuary 
mortgages, that the decree in the former suit 
only decided that, in order to re<leem aud get 
possession of the property, the mortgamir must 
pay the aum then found to bo due by him to the 
mortgagee, and did not 0}>erate as ra judicata 
•0 as to bar a seooud suit for redemption, when, 
after further enjoyment of the profits by the 
mortgagee, the mortgagor could say that the debt 
had MOW become satisfied from the usufruct, 
llavlog regard tos.»3 of the Transfer of Pro- 
pertv Act (IV of 1882), in a suit brought by a 
usufructuary mortgagor for possession on the 
giound that the mortgage-debt has been satisfied 
from the usufruct, and iu which the plaintiff is 
ordered to pay something because the debt has 
not been laiUned as alleged, the decree passed 
against such a mortgagor tor non-payment has 
not the effect of foreclosing him for all time 
from Todeemiug the property. The decision in 
ffolam Houein v. Aila Jiukheo Poehee, 2 N. W. 62 
]mted as not bindiog since the imasing of the 
Trauifw of Proiterty Act, TAaifa ▼. Pnrun 
Agra 266 and Anrudh Singh v. Shto Pra* 
I. L. R. 5 All. 481, referred to. Muhammad 
8AM1.UD-D1M Kiiam e. Mannu Uu 

(I. L. R. U AU. 386 


(6) MATTERS IX ISSUE, 
^j’^Queition not decided -^Pindu widow, Powe 
f n fAsr iand^-^rngiebur 

if, a Hindu widow, granW a junglchmr 
teure Co certain tenants in respect of a chm 
hmongiag to her husband's estate. An asittiaaifM! 
granted to the tenants eigned by a hanardm 
^ 4he tenure. JR died in January 

wcoeeded by J and P, two daugh< 
of whom diedoa the 81st Deoembei 
giandsonieoooeeded tc 

wl estate papers, and amongst them a domi 
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granted by the tenants in return for the amu/* 
naffui. In 1865 proceedings were taken by the 
tenants to obtain kahnlayatt on the footing of 
those documents, which proceedings came to an 
end in 1868. In 1873 J and /^instituted suite 
against the tenaots, alleging the amafnama and 
dowl to be forgeries, and seeking to enhance the 
rents )>ayable to them, as well as to have it declar- 
ed that Jft nets did not bind them. In these suite 
it was found that J aud P had all along been 
aware of the claim made by the tenants that they 
held a permanent tenure, and the suits were 
dismissed on the ground that it was too late for J 
and Py after the lapse of twelve years from BJt 
death, to raise the question. In 1884 />, a receiver, 
instituted a suit in the names of the grandsons to 
eject the tenants on amongst other grounds 
that the grandsons (reversioners) wore not bound 
by if 'if acts, and that the Jung leburi tenure was 
not binding on them; that the tenants were 
middlemen and had no right of occnpancy ; that 
at all events the plaintiffs were entitled to rent 
on the area of land then held by the defendants, 
as there had been large accretions to the amount 
covered by the anmlnama aud dotrl. The defend- 
ant amongst other things pleaded rajudioatay aud 
that It had the power to grant the junglehuri 
tenure so as to bind the reversioners ; Ueld that the 
suit was not barred by ra judicata as iu the suits 
brought by J and /*, the question of whether It'n 
acts bound the reversioners was never decided. 
Dhubomoyi Gupta r, Davis. • 

[I L. R. 14 Gala 323 


21 "• liiVfi at to proprietorship of lands-— Suit as 
to t itlcto xcastfi lands— Subsequent suit as to right to 
euliirated lands,] In a suit by A, the imimdar 
against if, the khot of a certain village, it was 
decided that A was the proprietor of the forest 
or waste lands attached to the village : Held, 
that this decision did not operate as res judicata 
between A aud It, so as to estop /?. in a subse- 
quent suit for setting up a proprietary title, as 
against Ay to the eultieated lands in the village. 
Moko Abaji r. Naratan Dhondbhat Pitrm. 

[I.L.R.U Bom. 325 

2!SL—Suit in respect of different pitrtions af joint 
family proptx'ty— Material issue (n former suit,} 
In 1876 the plaintiff^, alleging a partition of the 
familj^ estate in 1864, sn^ their uncle (father 
of the present defendants), to recover their share 
of the rent of a certain piece of land which had 
formed part of the family estate. The plaintiflGs 
relied in that suit upon a memorandum or agree- 
ment of partition executed iu 1 864. The defend- 
ant in that suit, however, contended that the 
family was still joint and that the plaintiff oould 
not claim a share of an^ particular piece of land, 
but must sue for partition of the whole property. 
At the hearing of that suit an issue was raised as 
to whether partition had taken plaee. The Court 
found in the affirmative and awarded the plaintifTt 
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olaim. In the present suit the plain tills sued 
the defendants (the sons of the defendant in the 
former suit), to recover possession of certain 
property which they alleged formed part of the 
share awarded to them at the partition of 1864, 
bat of which they had been dispossessed by the 
defendants in 1873. The defendants dented that 
there had been any partition of the family pro- 
perty ; Heldt that toe question of partition was rtx 
judicata^ and could not be raised again by the 
defendants. The question hod been directly and 
snbstantially in issue in the former suit. No 
doubt the dispute in that suit was as to a different 
piece of land, but there was no allegation that 
that laud was held on any different tenure to the 
land now in suit. The plaintiffs there as now, 
alleged that there had been a partition and that 
they had a separate share. The defendants there 
contended, as the defendants now oon tended, 
that there was no partition, and that the family 
estate was joint. The deorooe in that suit depend- 
ed on that issue, and where the decree depends 
on an issue the finding on that issue is binding 

res judicata. The utatux of the family having 
been thus tried and determined in the former 
suit was binding on the parties iu subsequent 
•uita Ananta Balachauya r. Damoduah 
Makund. 

(1 h, E. 13 Bom 26 

as. — Suit hu a woman for a share of property | 
alleging herseff to be .4’# widow-^ Prayer for de- 
claration of her marriage to A — Denial of her 
marriage to A by defendant ^ Arbitration 
Award tf a certain sum in satisfaction of plain- 
tij^s claim— Decree on award— No declaration as 
to her marriage— Subsequent suit by her as widow 
— Release— Civil Proeed are Code {XIV of 1882), 

8. 13.] The plaintiff ^Mn this suit alleged that 
toth she and the defendant A bad been the wives 
of one H a Cutchi Memon Mahomedan, who died 
intestate in 1878, leaving them his widows and 
other members of his family him surviving. 
The plaintiff had a daughter named Bi. Both 
plaintiff and defendant bad since IPs death 
filed separate suits, in which they respectively 
claimed parts of his estate. In 1879 the defeml- 
ant bad filed a snit (No. 616 of 1879) against 
the executors of her father-in-law's will, to re- 
cover certain money belonging to her husband. 
8be obtained a decree, and the suit was referred 
to the Commissioner to make inquiries. In 1882 
the present plaintiff /'and her daughter M filed 
a suit (No. 227 of 1882) against the present de- 
fendant A, claiming a share of the estate of her 
deceased husband U. In that suit she alleged 
that she had been lawfolly married to H and 
ever since cohabited with him, and that ber 
child M was hU legitimate daughter ; and she 
prayed {inter alia) for a declaration that she was 
the lawful wife, and that M was the lawful 
daughter of H. In the written statement filed 
by A in that sidt, the alleged that T was not the 

F., D. 
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lawful wife of H, but only bis kept mistreat, 
and she denied that P was entitled to a share In 
his property. On the 9rd May 1882. an order 
of reference was made by whioh both the above 
snits, viz.. No. 616 of 1879 and No. 227 1882, “ and 
all matters in difference thereon " were by con- 
sent of all parties thereto referred to arbitration. 
The arbitrators were the respective attorneys 
of the parties. Awards were duly made, and on 
the 1st October 1883, decrees were passed iu both 
suits iu aooordanoe with the said awards. By 
the decree and award iu suit No. 227 of 1882, P 
was to be paid by A a sum of Rs. 55,0(H) in full 
satirtfaciion of all the claims of /'and her daugh- 
ter M upon the estate of II, the rest of the 
estate being declared the sole prcq>erty of A. 
The material part of the deoree was as follows : 
** This Court doth by consent pass judgment 
aooordiug to the said award * * ♦ nn<i 

order that the said do pay fur the said P to ber 
a’t^irueys, Messrs. Tyabji and Dayahhai, within 
seven days afUir the date of this decree, the sum 
of Us. riu.iKMi iu full settlement of all and singular 
the claims and claim of the said /’and A/ or either 
of them against or upon the estate of the said // 
whatscKwer and wheresoever ♦ * and doth 

d(M:lare%bat u|>on the payment of the said sum 
of Us. 65, (KK) by the sai<l .d to the habl P ai afore- 
said, all claims whatf>oevur of the said / and // or 
either of thorn ii(»ou the estate of the said II in 
the hands of auy (Ktrsou whatsoever or upon the 
said A as heir of the said D |)ersonally or other- 
wise howsoever, shall be consMored to have been 
fully satisfied by the said .1 and absolutely waiv- 
ed forever by the said /’and M ; and doth fur- 
ther declare that the said A is entitlts] absolutely 
to all the rest of the estate and effects of the 
sahl If as her sole pro]>crty as against tbo said 
/’and J/. ” The defendant yl in 1882 also filed 
aodtber suit <Nu. 198 of 1882) against her father- 
in-law's executors, and recovered certain orna^ 
ments which she alleged to bo her sttidban. Jn 
October 1886, A married again *, and in Decem- 
ber 1887, P filed tbo present suit against her, 
alleging that by the law and custom of Cutchi 
Memons A had by reason of such second mar- 
riage forfeited all rights and interests to and In 
the property of her first husband If, and also to 
the ornamouts which she had recovered in the 
last mentioned suit, and she claimed that the 
said property and ornamenrs now belonged to 
her (/’) os solo surviving widow of the said II. 
BUe prayed for a declaration that A had by her 
second marriage forfeited her right to the aald 
pro{>erty and ornsmeute, and that she (the plain- 
tiff) was now entitled thereto ; that the defend- 
ant might be ordered to deliver, Ac., Ac. The 
defendant A filed a written sUtement in which 
{fnter alia) she contended that the plaintiff wot 
never the wife of II, but had been merely bis 
kept mistress ; that in suit No. 227 of 1882 ibe 
(the defendant) had denied that the plaintiff P 
was the widow of tl ; that the oward and de- 
cree in that suit were not made upon the bacii of 

28 
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her (Fm) being etich widow, and she (the defend- 
ant) enbroitted that the lald award and decree 
wore a bar to the preaent enit. It wa« contended 
for the defendant (I) that the plaintiff had in 
the former anlt praved for a declaration that she 
had been the lawfnl wifo of li ; that the decree 
in that ittit contained no suoh declaration, and 
that her prajrer most, therefore, bo taken to have 
been refased under s. 13 of the Civil Proce- 
dure Code (XtV of 1882), and that she was con- 
•equently not now entitle<l to siio as his widow 
—her claim to ho his widow beiug rett judleata ; 
(3) that the dwjree in suit No. 227 of 1882 ex- 
pressly tlocUrod that the Its. 56,000 awarded to 
the plaintiff by that decree was in full settlement 
of all her claim ; and that she was, therefore, 
precluded from claiming against the estate in 
any possible contingency ; and that, therefore, 
the defendant's reroaf)‘iago gave her no right 
to sue ; (3) that the latter part of the decree 
amounted to a release and assignment by tho 
plaintiff A'to the defendant of all her (the plain- 
tiff's) right to the pro(>erty in question : JJeld that 
the MtfitHs of the plaintiff as widow of IT was not 
tf*M judicata. The question of the plaintiffs mar- 
riage with II had not been oouti overted before the 
arbitrators and finallpr decided in a manwer snffi- 
cient to establish judicata. An award can only 
operate as an estoppel in roapeot of questions pro- 
perly brought before aud considere<] by the 
arbitrators. Explanation III of s. 13 of tho 
Civil Procedure Cale (Act XIV of 1882) does not 
apply where the Court is silent on a liea<l of relief 
only olaimoii as ancillary to the main relief, and 
which by implioation is rather granted than re- 
fused. ft only applies whore the Court is silent 
on an independent head of relief claimed and 
duly controverted. But held that the award and 
release contained in the dccroo constituted a bind- 
ing agreement, by which the plaintiff F for tho 
•um of Us. 65,000 waived all her rights against 
A, loolnding the claim mails in tho present suit, 
which existed at the time of tho award as a pre- 
sent right dependent on a contingency, and the 
auU, therefore, should bedlsmiiw^. Fatmabai 
r. Aibbaaai. 

II.L.&.I2Bom. 454 


jffcldt <m appeal affirming the deoision of Scott, 
J.» that the present suit was not harret) under 
a. 18 of the Civil Prooedure Code (Act XIV 
of 1888) by reaseo of the former suit No. 227 
of 1888. Although F litigated in the former 
aiUt aa widow of JSf aa ahe did in the present snit, 
themattefs ^'anbatantfally la issue*' in tlie two 
auili were quite diattnot. la the former suit alie 
olaimtMi her ahaio in the estate of // as one of 
his lawful heirs entitled to suoeeed to him on his 
death- In the preeent salt her claim was baaed 
on a aabiequent event by leaeon of which she 
contended that A'# share was by law and enstom 
focfeitsd« and reverted to the estate of It: fftdd, 
aliot (affirming the ^todaiott of Bcorr, J.,) that 
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the Mtatv* of plaintiff as widow of ff was not 
ren judicata., llie plaint in snit Na 227 of 1682, 
no donbt, asked for a declaration that she was the 
widow of II, and no such declaration had been 
made. But the declaration was not sought for by 
way of specific relief, bnt simply as the gronnd 
for the real and substantial relief to obtain which 
the suit was instituted, riz.^ the payment by A 
of F's share of iru estate. Explanation 111 of 
B. 13 was not intended to apply to suoh a 
case : Held, (reversing the decision of Scott, J.,) 
that the declaration in the former deoree, that 
the Rs. 65,000 were paid to the plaintiff in full 
settlement of all her claims npon the estate, did 
not bar the present suit The words of the award 
and decree were to be read with reference to the 
character in which the parties were litigating as 
widows of the deceased H claiming to succeed to 
his property on his death. Suoh general language 
was to be controlled by the oironmstances of 
the case. Upon the proper oonstrnotion of the 
award there was no such olear intention shown to 
include in the settlement a contingent claim of 
the special nature now made as to preclude the 
plaintiff from setting it np in the present salt. 
Fatmabai v. Aishabai. 

(I. L. R. 13 Bom. 242 

24.-1%/^ for redemption — Decree for redemption 
without prorico for forecloiure of payment within 
a Jixvd time — Suhnequent nuit hy mortgagee for 
$aie — (Aril Procedure Code {Act XIV of 1882), 
9. 13, Hrplanation Il.’\ A decree for redemp- 
tion which does not provide for payment of 
the mortgage-debt within a fixed time, or for 
foreclosure in case of default, operates of Itself 
as a foreclosure decree, if not executed within 
three years. After such a deoree is passed, it is 
not open to tho mortgagee to file a snit to recover 
the mortgage-money by sale of the mortgaged 
property, his right of sale being barred under 
s. 13. Explanation II of the Code of Civil Pro- 
coilure. On Pith November 1883, A obtained 
a decree for redemption on payment of a certain 
sum of money to li (the mortgagee). The decree 
contained no direction as to foreoloeure, or as to 
tho time within which the payment was to be 
made. On 26th November 1884, H, the mort- 
gagee, sued to recover the mortgage-debt by sale 
of the property mortgaged. On 8th April 1886, 
A paid into Court the sum directed to be paid by 
the redemption decree. H refused to accept the 
payment, and insisted upon his right of aale: 
Held, that the mortgagee having neglected to 
obtain a provision for ^e in the redemption sait^ 
as he might and ought to have done, if m wished 
to preserve the right of sale, that right moat 
bo held, under Explanation II of a. 18 of the 
Code of Civil Procedure, to have bean a matter 
directly and aubatantially in iaane in the former 
suit, and to have been in effect negatived by the 
judgment Maloji p. SAOAai. 

1I.L.R. iaSolft.6ff7 
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36 . — Oiril Procedure Cede, <. 13 — SuhetaKtiat 
matiere in isme decided in a former euit — Hight 
qf ikehaiUKiy of a family drb-eheha under a wt//.] 
A testator, who died leaying widows and a dangh- 
ter, also three sorriving brothers, beqneathed 
all the reeidne, after certain legacies, of his 
aoqaired estate, to maintain the worship o^ a 
family deity, appointing his three brothers and 
his eldest widow to be ehebaite, and providing 
that **the family of us fire brothers shall be 
snpported from the proead, ** offerings to the 
deity.'* One or other of the brothers then for 
some years managed the estate as ehehaiU, and 
the snrriror of them was suooeodod by his son, 
one of the defendants in the present suit, which 
was brought by the testators only daughter as 
heiress to his estate, claiming that the Conrt 
shonld determine ** those provisions which wore 
valid and lawful, and those which wore invalid 
and illegal/* She claimed possession and an 
account, and also to be the ehebait. In a previous 
suit the present nhebait had obtained a decree, to 
which the daughter, now plaintiff, was a party 
defendant, affitming the validity of the will and 
the rights of the members of the family to bo 
maintained under it : Held, that the question of 
the validity of all the provisions of the will 
having been snbstantially decided in the decree 
in the former suit which prououncod that the 
will was wholly valid, passing the entire estate 
of the testator to the deh^eheha, and maintaining 
tfie rights of mombers of the family under the 
will, this suit was barred under s. 13 of Act X 
of 1877 as to all but the claim to be ehebait 
KAMiiri Debi V, Aserrosu Mukbbji; Asotosu 
Hukbbjic. KaiiiniDebi. 

[1. L. R. 16 Oalo. 103 
[L.R. 161.A, 169 

Preeedure Code {Act XTV of 1882), 
9 , 13— Jftrfopntff by judgment^ Act IX of 1847— 
Atluvion.)} To apply the law of estoppel by judg- 
ment, stated in s. 6 of Act XII of 1878 and in 
0. 13 of Act XIV of 1882, it must be seen what has 
been directly and substontially in issue in the 
suit, and whether that has been heard and finally 
decided; for which pnrpose the Judgment must 
be looked at. The Creels usually insufficient 
for showtngi' this, as, according to the Code, it 
only states Uie relief granted, if any, or other 
disposal of the suit, without the ground of deoi- 
•km, and without affording information as to 
what may have beea in issne and decided. The 
soil was to establish a right to land, and for 
pomesskm, against twn d^endants, who alleged 
their rights letrospeetively. Theolainsant had pre» 
▼loBslv obtained a decree against one of the 
defendants, and In that demee the land now 
claimed had bean exoepted: that the matter 

sow in Issue, sot havisg been directly sad snb« 
ttastislljin israe in the prior suit, the present 
•ait wet not barred ander a 13, Act XIV of 1882, 
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Civil Procedure Code. Kali Keishha Taooei c. 
Sbcbjbtaby of Btatb fob India. 

[I. L. R. 16 Oalo. 178 
[L. R. 16 X. A. 186 

27 .— net decided’-^Speeife perform* 
ance — Decree in favour of plaint tf^PectifUmtien 
of decree on application of defendant ^Motion toeot 
aeide decree dumUied — Subee^nt appkcatitm to 
reetify deereeJ] —The plaintiff sued m 1877 for 
speciffis perforinanoe of an agreement, dated 27th 
September 1 87 l,bv which certain landed properties 
were to be divided, as specified in the agreement, 
between them and the defendants. The case came 
on for hearing on the 13th September 1878. The 
defondanbi did not appear, and a decree ox parte 
was made, which declared that the jplainfeiffs were 
entitled to have the agreement of the 27th Sep- 
tember 1871, specifically performed, and refeiTM 
the suit to the OommiMionor for the preparation 
of oonveyanoes, Sco. The decree was aoal^ on the 
fith October 1878. No farther steps wore taken by 
any of the parties for six years, and in September 
1884, the matter was first bronght before the Oom- 
tnissionor. Uo thou directed the dofaudants to 
lodge 6ith him uU the titlo-deeds of tho properties 
which by the agrortmont wore to go to the plaintiffs 
as their share. The defondauU thereupon applied 
that the plaintiffs should bo dirootod to lodge tho 
title-dee<l8 of tho properties which by the agree- 
ment wero to go to them, but the Oommissiouer re- 
fused to make this order being of opinion that he 
was not authorised to do so under the dooree, 
which contained uo direotiou to him iu respect 
thereof. The defeudauts on the 10th Hovember 
1884, gave notioo to the plaintiffs, that they 
would apply to the Court— (1) ** to set aside or 
vary its order of the 13th September 1878, so far 
it related to the lodging of title-deeds, Ico. ; 
(2) to appoint a reooiver of certain properties 
meotioned in the agreement ; (3) to order tho 
plaintiffii to deliver up to the defen^nts the pro- 
perties which belonged to their share under the 
agreement : (4) to order certain aooounts to be 
taken.** This motion was not brought on until 
the 10th September 1886, on which day it was dis- 
missed with costs ; the Judge holaing that the 
defendants bad not shown sufficient cause to 
iostlfy the setting aside of the decree under 
s. 108 of the Civil Procedure Code (Act XIV of 
1882). The plaintiffs having still k ept possesaion 
of certain of the properties which by the agree- 
ment were to go to the defendants, notice was 
given by the defendants to the plalntiflk on the 
28th April 1887, that they would apply to th# 
Conrt for an order that the plaintiffs shonld per* 
fosm their part of the agreement of the 27th Sep- 
tember 1871, so far as it remained nnperfomed 
by them, by giving np to the defendsate posses- 
sion of oertain propertiei, and by aoooantlng lor 
the rente thereof, Ac., Jto. At the hearing of 
this motion, eounsel for tho defondante amd 
that tha doeree should be reotifted, by dkistlttg . 
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tSuit Ui0 Agreement ehonld be epeoifloAlly por- 
formed b/ the plmintiffe end defendant* respeotire- 
If. The defendante contended that the appHoa- 
^n WAi barred by lapee of time, and that the 
qneaUon was rtftjudiifata by the order of the 10th 
Mptember 1 S86 : ^ifld, alao, that the motion was 
not re»Jndicata by reaaon of the previone order 
of the lOth September 1885. Although the notice 
of motion then eerred by the defendante on the 
piaintiffe inolnded matter* in reapeot of which 
the defendant* aonght relief by their preaent 
appIloatioD, the Judge in making the order dealt 
with them aa ancillary to the flrat and main point 
raiaed In that motion, rir., the defendauta* right 
to aet aaide the decree under «. 103 of the 
Ciftl Prooednre Oode(AotXIVof 1832). Having 
decided that point againat them, he did not really 
oonaider the other points at all, and did not ad* 
Indicate npon them, and, therefore, the present 
application in r«‘apeot of those matters was not re/t 
J ^ irata . KaUM Mahomku Jamal r. Hajoum a. 

[1. L. R. 12 Bom. 174 

iuiti for prt!-rmptioH~^fJueh pre- 
mptf>r math defendant (n tho othnr'n nvit- Suitn 
tried together^ hut decided by separate decrnut 
•^ikeree allcH'iny pre-empt ion m one cure only on 
condition of default by other prr emptor— Finality 
of deerrt in tuperior pre»rmptor'$ suit- Appeal by 
i^ferhr pre^en^tor in hie own ruit^ Appellate 
Court t ptHcer of to al/ei decree eo ae to afreet en* 
perUrr pre-empt oF» right.'] lu two rival suits for 

S re*emption each pro>emptor was mode a dofen* 
ant in the other s suit. The suits were tried 
together upon the same evidence and were dispos* 
cd of by a single Judgment, but by separate 
decree*. In one of tbe suits the pre*emptor obtain* 
ed a decree iu the terms of §. 214 of the Civil 
Procedure Co»le. In the other, the pre*emptor 
obtained a decree, subject to the oonaition that, 
in the event of the first pre*emptor failing to 
execute his decree, the second pro*emptor should 
be entitled to execute it The decree iu the first 
suit was not appealed, and beoaroo final. The 
Aeound pre-emptor applied from the decree in 
his own suit, upon the grounds that the amount 
ordered to be paid was excessive, and that the first 
pre-emptor had lost his right, and the decree in 
the second suit should not have been made subject 
to the condition above stated : Held that the 
appellant, if he desired to get rid of the decision 
rega^g the first pre emptor^s preferenUal right, 
would have Appealed against the first pre*emptor*s 
decree, but that that decree having become final, 
the que^km between the two pre^emptorsoouU 
net be re^ipened on appeal from the seooiid pro- 
nmpior s deem Caa^ju r. Shbo Sabai, 

[1. L. B, 10 Aa 123 

29.— fVra Procedure Code^ st, Ig and 18— 
Mniiknns--^IHj^erent rotiefi ohim- 
1^*1 For the purpose of the rule of m iudiemtn 
it Is not eiienlial that t^>e subjoot-matlers of the 
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present and tbe former litigations shonld be idea* 
tical. Where a recurring liability is the subject 
claim, a previous judgment dismissing a suit of 
between tbe same parties upon findings which 
do not go to tbe root of tbe title on which tbe 
claim rests, but relate merely to a particular item 
or ioHtalment, cannot operate as res judicata. 
But if such previous judgment negatives tbe title 
and main obligation itself, the plaintiff canuot 
re-agitato tbe same question of title by claiming 
a subsequent item or instalment. Rajah of Mitta* 
pur V. Rnehi Slttya Oam, L. R. 12 I. A. 16, refer* 
red to. The pendency of litigation regarding 
rent, matikanaf or other demand for one year 
does not, under s. 12 of tbe Civil Procedure 
Coile. bar a suit between tbe same parties in 
which tbe same demand is made for a sabsequeot 
year, inasmuch as tbe reliefs claimed in tbe two 
cases are different Sections 1 2 and 1 3 of the Code 
compared. On the 17tb August 1885, a snit was 
instituted for recovery of an annual malika-na 
allowanco for tbe years 1290, 1291. and 1292 
Faslis. On tho 5th October 1885, tbe Hnnsif 
dismissed tho suit. On the lOth March 1886, 
the Subordinate Judge on appeal reversed the 
Munsif's decree, and decreed the suit. On tbe 
2l8t June 1880, the defendant appealed to the 
High Court which on the 4th July 1387, reversed 
the Subordinate Judge's decree and restored that 
of the Munsif, on the ground that the plaintiff 
had never received and was not entit'ed to malt* 
kana. Meanwhile, on the 8th June 1886, thp 
plaintiff brought another suit against the defen- 
dant for recovery of malikana for the year 1293 
Fasli, which accrued after the institution of the 
former suit. By judgments dated respectively 
tho 2l8b August and 27tb November 1886, the 
lower Courts decreed this suit bolding that tho 
Subordinate Judge's decree of the 10th March 
1886. iu the former suit, operated as res judicata 
and was conclusive iu favour of tbe plaintiff's 
title to tbe mahkana. On the 17th May 1887, 
tho defendant appealed to the High Court and 
on the 16th May 1888, (the High Court having 
in Uio interval, dismissed the former snit by its 
judgment of the 4th July 1887) the appeal came 
on for bearing : Held that the trial of tbe 
present salt by either of the lower Court* was 
not barred by a. 12 of the Civil Procedure Code 
by reason of tbe fact that, at tbe time of such 
trial iu August and November 1886, the pre- 
vious litigation between the parties was pendiug 
iu second appeal before tbe High Court. Bal- 
EIBIIAK r. Kishaii Lal. 

lU L. R. 11 AH. 148 

30.— eWe of Cieil Procedure, s. 15— Owixst** 
to bring forward in a prior snit what then 
uwiUd have been a dofenee --- A ccoujUs between 
mortgagor and mortgag^,1 A mortgage between 
nartie* who bad aeoounts together, comprised 
lands which niao were leased by tbe mortg^r* 
to tbe mortgagee*, who, in 1878, obUiued a decree 
upon the milage, altbongb at the time they owed 
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) the mortg^^oni » oonsiderable sum for r^^nts. 
lie mortjfagors did not then eet np tho defence 
;hat they were entitled to have a general aooonnt 
•aken, and to have tho mortj^ageeii' decree limit- 
ed to snoh balance as might be found to exist in 
favour of the latter. But the mortgagors aliog- 
id a speoifio agreeraeot, which they failed to 
;»rove, that the rents were to be set off against 
•he mortgage-debt ; and they also stated their 
iitention to sue separately for tho rents due. 
Vo deduction was made in the de'iree upon tho 
mortgage on account of these rents, for which 
moreover afterwards the mortgagors did obtain 
decree. But tho mortgagees executed their 
lecree upon the mortgage, notwithstanding ob- 
‘octions (which were disallowe<l in 18H2). and , 
aviiig oWined leave to bid at tho judicial sale 
purchased the property. In the present suit 
rought by the mortgagors to have tho j udicial 
sale set aside, and to have the mortgage-debt ex- 
MnguUhe<l, by having set off against it tho rents 
vhioh had already accrued, or might afterwards 
loorue, and for possession of the lan<i8 on the 
ixpiry of the lease : licld, that, although an 
3 quity had been rni.He<i in favour of tho inert- 
jagors, that an account sbouhl have been taken 
and that the rents payable shonld have been 
credited against the sums due by them, yet this 
equity oouM not be enforced in this suit. The 
iroper occasion for enforcing it would have boon 
’u defeuce of the snit u|M)n the mortgage; the 
Present claim was within tho moaning of s. l.'l 
yt the Code of Civil Procedure ; and tho plain- 
jiffs were now barred from insisting on it. frrrjh 
:hne ret judiraUf, MAHAniR PlcasnAO SiNoil r. 
Macnaghticn. 

[I L R 16 Calo. 682 
[L. R. 16 I. A. 107 

(7) PARTIES, 

(a) Samk parties or their Uepresentativp,r. 
i&T Res Judicata— Matters in Issue. 

[1. L. R. 12 Bom 454 
[I.L.R- 13 Bom 242 

31. — Aurtion.'purcha4er — ** jnepreitrntatir^."‘\ 
A purchaser at an exeontion-sale is not as such 
the representative of tho judgment-debtor with- 
in the meaning of s. 115 of the Evidence Act 
A Hindu, governed by the Mitakshara School of 
Law dieil on the 12th May 1dC7, leaving htm 
surviving a widow B and a brother It who was 
admitte'liy the next revisioner. In July 1867, B 
parmrtetl to adopt a son /> to A, and subsequently 
in September 1867. obtained a certiilcate under 
Act XLot I85S. In 1872i7obtaitied aloan from the 
plaintiff .If of Be. 9.000, and to secure its repay- 
ment executed a mortgage of seven m^^aAs in 
favor of -V as guardian of B. The money was 
advanosd and mortgage executed at the instiga- 
tioo of and with his consent, and upon his re- 
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presentation that /> was the duly adopted son of 
A, and it was mlmitted that the money was spa* 
oidcaliy advanced for. as well as applied towaids, 
the payment of decrees obtainetl against A in 
his lifetime and against bis estato aftor his death. 
/I died in 1878. On the Hth August 1880, JU 
institutoil a suit against /J upon his mortgage, 
and in that suit bo made a party defendant as 
being the purchaser ef the mortgagor's interest 
in one of tho mtuiahn included in his mortgage. 
On the 2r>ih Jnue 1882, .V obtained a decree de- 
claring that ha was ontiilod to recover the 
amount due by sale of tho mortgaged 
In the proceedings taken In execution of that 
decree J/ was oppo«od by A. who was afterwards 
held to be a hrnamidar for .8, who claimed that 
ho had on tho 8th Novombor 1880 poroUasdil 
dve out of tho seven mi>v:ah4 at a sale in execu- 
tion of oertain dt>crcos against It On the 29th 
February IHHI, I/m claim was allowed, and on 
the 11th August 1881, M brought this suit 
against A, \ B, and I), and the deoree- holder* 
in tho suits against It for a doolaration of hii 
right to follow the mortgage*! pro(>orty In the 
handf^of S. It was fonntl as a fact that the 
adopUtm of /> was invalid ; that tho advance by 
.1/ to // was justified by legal necessity ; and that 
L was the hrmi’nidnr of 5. It also appeared that 
.1/ had himself boenmo the purchaser of one of 
the rnortgageii mnuzahn. The lower Oonrt gave 
M a decree declaring him to be entitled to recover 
! the full amoufti of the mortgage money from the 
five mov: 'thn in the hainlH of S. h and S appealwl, 
and M flic I a cross appeal, alleging tbe a«loptioti 
to be valid and binding on H, It was eon tended 
that S as the representative of R was estopped 
from denying the validity of />’« a<lopUon, and 
thns having boon a partv to M'i ftrst suit the 
question as to the liability of the fiunitahji to 
»iuttsfy the mortgage lion was re* judirata as 
against him : IMd that, as S was merely a partv 
to .I/'s original suit as purchaser of one mouzakf 
and as bo. subsequently to tho institution of that 
suit, acquired It* iuterast in the five * m^uzah*^ 
and as H was not a party to that suit, nor was bis 
interest represented in any way, tho decree was 
in DO way biudingagainst It, and therefore S was 
not barred by rre judicata from setting op the 
interest of H in the 6ve moumh* so acquired by 
him. liALA Parbhu Lal v. Mylne 

II. L. R. 14 Calo. 401 


by a judymrat-e^rediUr to eitahliih 
hfM iadymrnUdehtor"* riyhf to property to Of to 
mokr it subject to attachment in executUm if hio 
dicrtc--1hsmi**al of *uck tuU^udymont^debtor 
not represented by Judy me at ‘Creditor ia $%oh tuU 
^Subsequent suit by judgment •debtor to rooofier 
the name property,^ A judgment-creditor of the 
plaintiff having obtaine*! a decree agabMit tbe 
plaintiff, attached the bouse in dispute. Tbe do* 
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fwdBUt iaterrened in 1878, and set np a previous 
pirrehaM of the houne by biamelf from the piniu- 
tiff. The attachaaont was removed. The jud^f* 
meat^reditor brooght a suit airainst the defen- 
dant for a deolaratioii that Uie proi>erty belonged 
to the plaintiff, and, as eueh, was liable to be 
atlaohed and sold iu eiecutiou. At the hearing 
of thii suit the judginent-croditor did not appear. 
The defendant ap|>ettred, and pro<lnoed a Mile* 
deed, which the Court found proved, and dlM* 
toiaaed the JndgmentHjrwlitor’a suit. The plain- 
tiff now brought the pruMtiit suit against the de- 
leudant to recover pontamivtt of the house. Ihe 
defendant contended (/o^rr aliei) that the dis* 
iniMial of the former unit brought by the plain* 
IJff'M judgment-creditor, operattMl aa ra Judicata 
under r. 13 of the Civil Prooednre Go<le 
(AotXlTof 1H83). Both the lower Oourta dis- 
allowed the defendant’s contention, holding that 
the suit waa not barred. On appeal by the de- 
fondant to the High Court : //e/d, confirming 
the lower Court's decree, that the di-smissal of the 
former snlt did not operate as res judicata in the 
absence of any evidence to show that the judg- 
ment-creditor, iu point of fact, represent the | 
plaintiff, so as to coustitute him a party to the 
ittit. SU1V4P4 r. Dou l^AQAYA. 

[1. L. H. 11 Bom. 114 

03,-^ Suit hrouyht by one of tcrrral 'tru*trc$ 
fier dtiminuil if unit brought by the othen-^ Ciril 
Procedure ('iHie^ $. lil, vo'pl. 1.) Where the 
uruima right over a rertiiiu deracam was vesUMi 
in five trusteeR repreiieuting different i/lame, and 
asuit WAN brought bv one of the truRteeR to recMiver 
certain property alleged to have been illegally 
alienated by three other truRteee to a stranger 
and dlftmlimed : Hetd, that the decree in such 
suit was a bar to a second suit brought for the 
same purjKMe by the fifth trustee, who had not 
been a party to Uie former suit, on the ground 
that he must be deemed to claim under the plain- 
tiffs in the former suit within the meaning of 
a. 18, expl. V, of the Code of Civil Procedure. 
MADHUVAM r. KKauAVAS. 

[I. L. R. 11 Mad. 191 

84. -'IfMffVM Boundary Act, IfiCO, t, 26-^ Madras 
Megniation V tf IHOi-^Bcprosontation of minar by [ 
manager of utatc^ Decision tf Boundary OJUter, 
of, if asf contested by suit,"} A Survey 
Ottoer in 187& held an enquiry under the Bound- 
ary Aot, 1860, and demarcated 'certain land out 
of a aemindari. At that tiiae the temindar was 
a minor nnder the Court of Wards, and be was 
fepreeented at the enquiry by the manager of hie 
eetate appointed under e. 8 of UegulatloD Y of 
1801. In a euit bionght by the eemlndar to 4re- 
eover the land It was eontended that the deolsian 
of the Survey Oflieer wae not binding on the 
•emindar beoanee he waa not properly l e p i ee en U 
id by his foardian at toe enquiry : Mrld^ that 


RES JJJDlOATA-^eontinued, 

(7) PAUTIES^ontinuod. 

(a) Same parties ^ TSIBIB BaPBEgENTATXVES 
•^concluded, 

the decision of the Survey Officer was binding on 
the semindar, and that the matter in dispute was 
res judicata, no appeal by way of suit as provided 
by the Boundary Act, 1860, s. 2b, having bewi 
brought. KAUABAJU 0 . SeORETARY OF STATE 
FOR India. 

[1. L. R. 11 Mad. 309 

86.— Procedure Code, s, IS, eapl, e— 
Joint Hindu family — Suit against two members^ 
Second suit against third member^ The plaintiff 
sued the father and brother of the defend^t for 
trespass to a wall. Hismght to the wall was 
tienied, but he obtained a decree. On executing 
the decree he was resisted by the defendant, who 
claimed the wall as his auoestral property and 
alleged that he was no party to the snit in which 
the decree has been obtained against his father and 
brother. His claim was registered as a snit under 
s. B31 of the Code of Civil Procedure. The plain- 
tiff contended that the defendant was oonoloded 
by the decree obtained against his father and 
brother : Ilc/d that a Biudu son in a joint family 
Itecomes entitled by reason of his birth and iu his 
own right, a right which he can enforce against 
his father ; he does not claim under his father 
within the meaning of s. 13 of the Civil Proce- 
dure Code : Held also that the defendants in the 
former suit did not claim any right in common 
for themselves and others within meaning bf 
Explanation V of s, 13 of the Code of Civil Proce- 
dure. The case of NaravanOog liahbu v. Pandn- 
rang Oanu, I. L. U. 5 l^m. 685, distinguished. 
Uam Narain r Bisheshar Prasad. 

[1. L. R. 10 All. 411 

86, — Cirit Procedure Code, s. 13 — Deeres in 
suit by a karnam, effect of as regards Ms successor,'] 
Tho karnam iu a certain mitta sued to recover 
certain laud as part of the mirasi property attack- 
ed to his office. It appeared that the plaintiff's 
father and predecessor in office had sned by virtue 
of his office to recover the same land and that bis 
suit had been dismissed : Held that the plaintiff’s 
plMim was res judicata. Vbnkayya c. Scramma. 

[I. L. R. 12 Mad. 236 

— Suits not hrttreen same jpariics^Snit for 
declaration of right to qflcr, diomissal if.J Certain 
land was attached and sold in eseoution of a 
decree against the dharmaharta of a devasthanom. 
One claiining to be the lawful successor tn office 
of the judgment-debtor now sued the Boickaser 
for a declaration that the sale was invalid : Held, 
the suit should net be dUmimed on proof that the 
plaintiff had failed to obtain a deelaratioa of his 
right to the dharnusiartash^ against another 
olaimaut to the offbe, in a suit to which the pre- 
sent defendant was not a party. EAilAXdEffAll 
C. TBlBUaMAEA SaHX A iriMIA. 
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RES JXJDIO AT 

(7) PARTIB8^eimrl»idtfd, 

( b ) CO-D£rJBNOANT8. 

38 . — Deeision when binding between fo-d(^end^ 
mntiJ] Where an adjudicatton between the <Je- 
fendants is necewary to give the appropriate 
relief to the plaintiff, the adjudication will be 
ret Judicata between the defendant aa well aa 
between the plaintiff and defendants. Bat for 
this effect to arise, there must be a conflict of 
interests between the defendants and a judgment 
defining the real rights and obligations of the 
defendants inter te. Without necessity a judg- 
ment will not be ret Jutlieata amongst defendants, 
nor will it be ret judienta amongst them by mere 
inference from the fact that they have beon 
collectively defeated in resisting a claim to a 
share made against them as a gronp. IUm- 
CHANDRA NABATAN t. NARAYAN MaHADKV. 

[I. L. R. 11 Bom. 216 


39 — Citil Proeednre Ctnie, t. 13— /#*«/' derided 
in former euit^ in which partiet were riral deftn- 
danU claiming under dijferent titfet.] Id kimhI 
L N and F to recover certain property 
claimed under a nuncupative will of his 
father N, P V denied the will and altegod that 
the property was ancestral and had vestetl in him 
by snrvivorship. L X set up title to the pro- 
perty under a will in writing eseouted by X" and 
denied the title both of H and of P V. The qu<»- 
tion whether P V was divided or not from X 
Was tried. It was found that the will in writing 
was valid, that P V was divided, and that Ji't 
title was not proved. In a suit by against 
P K to recover certain land granted to her by 
the will executed by A'.* Held that the question 
whether P Twas divided from A' was ret judi- 
cata under s. 13 of the Code of Civil Procod are by 
reason of the decision in the former suit, although 
in that suit P V and L X were both defendants. 
Vknkatta V . Narasamma. 

CLh.U.11 Mad. 204 

(8) COMPETENT COURT. 

(a) General Cabbb. 

40 . — Civil Procedure C ode, 1882, t. — Finality 
of order,"] 8 S brought a suit under a mort- 
gage-bond, making 11 S, a subseqnetit incum- 
brancer a defendant, and obtained a decree for 
a sale of the whole of the mortgaged premises 
After the decree a compromise was effected be- 
tween all the parties, with the etfcepthn of It S, 
by the terms of which, in consideration of the 
jodgment-debtors (mortgagors) undertaking to 
do certain acts, 8 S promised to execute hie decree 
against only a 8 annas 12 dams share of the 
mortgaged premises. The jndgment'debtors 
(mortgagoTB) having failed to carry ont the com- 
promiae, S 8 applied for a sale of the whole of 


RES JUDIOATA— 

(8) COMPETENT COUBT-^af/aW, 

(«) Qrnebal CABEB-ceafiaartf. 
under the agreement 8 S was entitled to tell only 
a 3 annas 1 2 dams share of the mortgaged pre* 
mises. which was aooordiagly directed tobe sold. 
That order was not appealed against, but subee* 
quoutly in Maroh, 1888. A' S madoa fr«>sh applioa- 
tioti for a sale of the remainder of tbe premises, 
H S objecting : Held, that the order of the 7th 
September was one which the Court was compe- 
tent to make under s. 244 of the Code of Civil 
Procedure, and by reason of that order not being 
apitealed it liecame final. Babuuko Nauain 
S iNOH V . Skolojy Sindh. 

[I. L. R. 14 Oalo 640 

Foreign Court-Judgment of a Xafire 
Cffsrl— r/r/i Procedure (ado {Act XJVof 1882), 
t, 13, VI —Meaning of tk*' wwdt ** a Court 

of JurudictioH eompetent to try tuck tubte* 
gut nf tuit.'*] The words in s. 13 of the Code of 
I (Uvil Procedure (Act XfV of 18S2, “a iTourt of 
I jurituliction 0 (>m|»etent to try such subiMHiueitt 
I suit,’* metiti a Court having oouourrent jurlsdio* 
tion with the Court trying the Httl>Mequent suit, 
whether os regards the pecuniary limit of iU 
; jurisdiction, or iho subject- matter of the suit, to 
try it fwith conclusive effect. lUsmling explana- 
tion VI with the earlier part of s. 13, the term 
Court of competent jurisdiction " includes 
a foreign oompeUmt Court. The plaintiff sued 
as the adopted son of 6 to recover certain property 
in British territory. The defendants disputed 
the plaintiff's adoption. The plaintiff reliml on a 
deorue of a Native Court which be bad obtained 
against defendant No. 2 in a suit for possessJou 
of certain other property belonging to 6 and 
situate within the territorial jurisdiction of the 
Native Court. In that suit the question of plain- 
tiff's adoption had been raised and deoided in 
plaintiff's favour. In the present suit both the 
lower Courts, without attaching any weight to 
this decree of the Native Court, held that the 
plaintiff's adoption was not proved, and dismis- 
sed the suit : field, on second appeal, that the 
question of plaintiff's adoption was ret judit^ata 
as }>etwoen him and defemlant No 2, the jmlg* 
ment of the Native Court being one on ths 
merits and oonclusive between the parties within 
the territf>ry of the Native State. Barahhat u* 
Naeuaubuat. 

(L L. R. 13 Bom 224 

42 --Civil Procedure Code, $. iZ- Pecuniarg 
I valuation of wuit ] A suit for two deolarationa 
; filed in a Subordinate Court was valued by the 
i plaintiffs at a sum in excess of the peonniaiw 
! jurisdiction of a District Munsif. It was plead- 
ed that the matter in dispute was ret judicata 
by reason of decrees passed in '* District MnnsifiB* 
Courts. No objection was taken In the Bobordi* 


R 8 setting ont the terms of ttie compromise to that the plea of ret judicata failed. Gahafati v, 
which he was no party, the Bnbordi note Judge, ! Chathu. 

by an order of the 7th Beptember 1883, held that U. L. R. 12 WML 223 
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Rfirf JUD10ATA*->ro«^/ttt^</. 

(H) OOMPBTBSrr 

(n) QknkeaL CAB^th-^cottrludad, 

^^.^St'parafe »uit on ditaUinuanee of object ion 
to txirution’^Koidcnce Actf «. 44.] lu oxeoation 
of 4«creo the def6iidaiit» who waa good 08 the 
roprefontotiYe of her dcoeoaed brother, obj^Hited 
noder g. 244 of the Co<1e of Civil Procolure to 
the otUohment of certain Unde to which she 
set op indepcodeut title. The objectioa wai disaU 
lowuil and the land was soM. Hhe then siiod the 
eaooutiofi-purchfiAor to sob aside the Cuurt-oalo 
and obtained a decree ofrainst whhth no appeal 
was prcferreti. Bho iioxv sued for possession : 
lictdt that as against the exocution-parchaser, 
the deoreo In the former suit was m judicata 
and therefore final. Per cur —The words •* not 
aotn{>**teut *' in s. 41 of the Bvidonoo Act refor 
to a Court acting without jurisdiction. Ketti- 
LAUMA r. Kelappan. 

(I. L. R. 12 Mad 228 

(h) Urvexuk Counm 

44.— 'Ciri/ yVi»m/w)V' Coda, s. 13 -^Partition — 
Question of title AV 14’. P, l^and Itroenue Act XIX 
of 1873, 113, 111 -^Icmfular Piuuu'durr,'\ Up n 

an application matio under (chapter IV of tho 
K..W. P. hand Uevenue Act (JCIX of 1873) lor par- 
tition of common laud in which the owners of six 
patti* were interested, iat<» six equal parts, an j 
objection was raised that tho laud should bo 
dividetl into parts proportionate to the size of the 
different patti*. The Asststant Collector before 
whom tho objuctiuu was mado, di-allowod it with 
roferonoe to tho provisions of the tvnjih^ul’arz 
in which tho custom of the village was record- 
and made the partition iii t ho manner prajed. 
No appeal was preferrcHl by the objontors to the 
Disiriut Jndgti. Tho Collector confirmed tho 
partition, and after an appeal to tho Oommis- 
sionar, tho Assistant Oolleotor’s decMon Was 
upheld. Tho objectors then brought a suit in the 
Civil Court for a declaration that tho dorendants 
were only entitled to a share of tho common land 
proportionate to the area of their patfi*. If rid 
that the objection whioh waa raised in the 
llevenne Court was one whioh raised a question 
of Utte or of proprietary right lu respect of the 
oomrooo laud, within the meaning of s. 113 of ’ 
tbeN.-W, P. Land Bevenne Act; that the deci- i 
•Ion of tho Assistant CoIkHitor was a dooision j 
within the moaning of s. I U of the Act ; and thi t ; 
conaequontly the suit was barrea by e. 13 of the 
Civil Proce<Iure Code. Ilrid also that the question j 
waa not alfeot«d by any mistakes in procedure ! 
that bad been made in the Revenue Courts i 

AnitSiKo r. Naim ATI pRAFAD, I 

[I. L. R.9 All 388 ! 


C. B.»/ Aft), a. 
M, 148 to content demand of duiminerA 

*atem «f » Kent Court pMed upon eaqairiM 
?' >*8 of tbo Root Art (XII 

•Sell, u art ooneliwiTC at bolureon tbe partiw 


RES JUDICATA — eontinued, 

(8) COMPETENT COVRT^continuod. 

(b) Revenue Couutb ^- ronelndod, 

to the enquiry, upon the question of title, in a 
salt instituted in a Civil Court for declaration of 
right to, and possession of the land, in respect 
of whioh the Rent Court decree was passo^l. 
The period of limitation, for instituting a snit 
in tbe Civil Court as prescribe<l in these sections, 
applies onl^ to suits brought by plaintiff or nn- 
Buooessful intofvenor to have it deo1are<l, that 
plaintiff had a title to receive the particular rent 
claimed, and which the Kent Coart has refused 
to give him; and not to suits for declaration of 
title to, and possession of, the Innd in respect of 
which the rent aoerned due. In the year 1881 
plaintiffs had under tbe provisions of the Rent 
Act (XII of 1881), made a distraint for rent 
alleging to be doe by one of their tenants. Tho 
tenant contested the legality of the distraint by 
a prcMeeding in the Rent Court, and the defend- 
ant intervened on the ground that he bad been 
actually and in good faith in receipt and enjoy- 
ment of tho rent of tho land occupi^ by the ten- 
ant. On tbe 28th of June 1881, the Rent Court 
decided against the defendant; but owing to some 
irregularity the distraint was withdrawn. Plain- 
tiffs subsequently institutoil a suit in the Rent 
Court against the tenant for recovery of ar^e^^8 
of rent an<l the defendant again interveneil, and 
upon enquiry umlor s. 148 of the Rent Act (XII 
of 1881), plaintiffs’ suit for arrears of rent was 
dismisse'l, Plaintiff<4 then instituted this suit 
in tho Civil Court for deularatiou of their rigfft 
to, and possession of, tho land in respect of 
which distraint prooeeilings bad been taken an I 
suit for recovery of arrears of rent instituted. 
The Court of First Instance dismissed the suit on 
the merits. The plaintiffs appealed and urged, 
iutrr rt/iVi, that the defendant was estopped by 
the decision of the 28th June 1881, from contest- 
ing plaintiffs’ title. Ifrld that tho decision of the 
28th June 1881 in the enquiry held under s. 84 
of the Rent Act (XII of 1881 ) was not conclusive 
between tho parties in a subseqneut suit between 
them to determine their title to tbe land in res- 
l>oct of which the distraint proceedings had been 
taken. Ganqa Pkasad r Baldeo Ram. 

LI. L. R. 10 All. 347 

(l») REFUSAL OF RELIEF. 

^6 --riril Proednre Code (Act XJV of 1882), 
jt. lH---thnsoioH to appeal againtt advene deei*u*n 
in one it — AWrf of ominion on decUion in appeal 
lanaorArr.] ^e decision of an issue in one of 
two soits tried together, which is not appealed 
against, cannot be treat^l as ret Jndieata so far 
as tho Mme issne is concerned in an appeal from 
the decision in the other suit A, a tieeadar, sued 
P for rent in respect of a holding In tbe 
In that suit B pleaded that he was a partner of 
d in the tieea transaction, and that no rent was 
due from him in oonaeqnonoe thereof Rthen 
sned A tor an account of the partnership in the 
same transaction, and A in that suit denied the 
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]R£S JUDICATA -^ concluded , 

(9) REFUSAL OF RELIEF— roMrZwJdJ. 
partnership. Both suits were heard together hr 
the Munsiff who held -i was not a partner. B 
appealed against the judgment and decree in the 
account suit, but did not appeal against that in 
the rent suit. It was contended on the appeal 
that thequestion as to whether .4 was or was not a 
partner was te^jvdieata^ by reason of the decision 
in the rent suit not being appealed against and 
having beoome binding: //WJ. that s« 13 of the 
Cotie of Civil Procotlure did not a^ly, and that 
the question was not re* Judicata. There was no 
bar at the time the issue was tried aTid deoidetl 
by the MunsiflF, and the Appellate Court was 
bound to decide the appenl u|>ou the evidence. 
Abdul Majid r. Jew Naratx Matho 

(I. L. R. 16 Oalo. 233 


47.— Pt'oerdurc Codt>, *. \^^Deela>'atory 
decree ^Maintenance tuH, Decree in — Annual pay • 
^ncnU,'] A Hindu widow obtaiut>d a decree in l»7d 
which provided that she should receive future 
maintenance annually at a certain rate, but did 
not specify any date on which it shouM liecomo 
due. In 1887 she hied the present suit claiming 
arrears of maintenance at the rale Axed in the 
decree of 187(1: Held, that the suit did not lie. 
Sabhanathu v. hahhxhmi (I, L. R. 7 Mad. 80), dis* 
tinguished Veskann.\ c. Aitammv. 

(I. L. R. 12 Mad. 183 


RES NULLIUS. 

See Criminal Misappropuiatiox. 

[1. L. a. 11 Mad 145 


S^r Stolen Property— Offences be* 
L.ATI.\a TO. 


[I L. R. 11 Mad. 146 
1 1. L. R. 9 All. 348 


RESPONDENTS. 

Si’e Parties -Addino Parties to Suits 
— Ukspondkstk. 

Parties— S rnsTiTUTioN of Parties 

— 11 ESPON DB NTS. 


RESTITUTION OF CONJUGAL RIGHTS 

See Mauombdan Law— Dower. 

[I L. R. 11 Mad. 327 


RESTITUTION OF PROPERTY, ORDER 
roR. 

See Mesne Profits —A ssf.ssment in 

KXRCCT 10 .V AND SUITS FOR MBSXE 
PRonTS. 


RESUMPTION. 

— RetnmptioH of inam rillafc and rtgmnt^ ojfeH 
o/^Arti of State— -Waihars, itatU9o/—7hratif§ 
of \B20—B/reet of grant of inam nndrr oonMtnm** 
tion — Attachment by (!orernm4*nt of inch rillage^ 
Effect p/J From the year 1 820 down to Uie year 
1872, the Waikar family had been in the enjoyment 
of the village of Pasarni under a treaty between 
the East India Company and one .V. A and K M 
wore brothers and the lost male denoondants of Af. 
For an allegeti frand of A* M Government ros- 
trioted the enjoyment of the said village to hit 
life time only. A predeceased K M, On the death 
of K M, Government, on the .3 let Docomber 1872, 
plaoof) an attachment over Uie village. On the 
I.Tth Jiilv 187-1, a judgment-creditor of 4 caused 
the lands in dispute, which were rnirasi lauds of 
the Waikar family situates) at Pasarni, to be sold 
in execution of his decree against 4, and they 
were purchased by the defendant, who was put 
in possession on the 22ud April 1878, In the 
meanwhile, Government, having ohosen to re- 
cognise the plaintiff as a representatit e of tho 
Waikar family, had removed tho attachment, and 
regranted the village to the plaintifT shortly be- 
fore, r/?., on the 3rd April 187(1, The plaintiff 
being dis|K>ssessed. sao<] the defondsnt, contend- 
ing {inter alia) that A having pnaleoeased bis 
brother, had no interest in the lands, which ba*1 
l»cen ihrchaso‘1 by tho defendant Tho ('curt of 
; First Instance awarded the plaintiff s claim, and 
directed the defcn lant to pay tho plaintiff's oosts. 

I The defendant appealed to the District Judge, 

; who was of opinion that the prooeoditigs of 
I Government since the Httacbmeut in 1872 and 
; rcistorntion of the village were acts of Hfate, and 
j ho varied the decree of the lower Court by cut- 
ting down the plaiutiflV oosU. made payable by 
' the lower Court's decree, U> half. Op appeal by 
; tho defendant to the High ('onrt : /A'/J, reversing 
I the decree of the lower ApiKillate Court, that 
I tho plaiutiff's claim should bo dismissed. The 
I attardiment plaood by Governmout on the death 
I of A’ M in December 1872, was limited to an 
> exemption from assessincnt. and the resumption 
and regrant to the plaintiff did not give the 
plaintiff any title to the lands in qnostlon. The 
proceedings of Government in 1878 and 1876. by 
which the plaintiff was recognbed as the repre- 
* sentAtive of the Waikar family, were not acts of 
i State. The ntatve of the Wsiksrs and other per* 

I sons, with whom the agreements of 1820 were 
j entered into, was not that of an indej>eDdont 
sovereign. They (the Wnikars) were merely 
! iiowerfu! Moranjamdare snhordinste to the Baja of 
j Satara, and after the annexation of the territory 
' of the Haja in 1819 they held tboir lands under 
; the Bast India Company. Scry» of State far India 
i V, Narayan Halbhant Bho$lc^ Printed judgmeuta 
! for 188:1, p 2fi. Haki Sadai»iiiv r AJMUDIR. 

‘ LI L. R. 11 Bom 836 

RESUMPTION OHITTAS. 

Se Evidence Act, s. 83. 

{I. L. R. 14 Calo. 180 


il. L R. 14 Calc 484 
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EEVSRSI0N£R8. 
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SUIT iroft— U kvkiisionkrii. 

8as Casks ondbi Hindu Law—Bbvbb. 

SION BBS. 

Hindu Law— Widow— Power of 
Widow— P owKR of Disposition 
OR Alirnation 

[X. U R. 14 Oalo. 323 
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A'd Appeal— Ordb ns. 

[X. L. R. Id Oalo. 788 

<8m Letters Patbnt, Hiou Court— 
OL. 15. 

[X. L. R. Id Oalo. 788 

(1) 0RDBB8 SUBJECT TO IIBVIBW. 

l.^OrJer gratUing Uarfl to appeal to Prioy 
CoHHoil ] Por Prinssp, J.— An order grautiug 
leave to appeal to the Privjr Council la open to 
review. Qopinatu Birbak e. QoluokCuunder 
Bosk. 

[X. L. R. Id Oalo. 292 note 

(2) POWBU TO REVIEW. 

%,^Soeon/ii applhatioHfor Prview — “ iVaor*— 
Ciril J^roredurr Ct*de Vino/ 1859) jr. 878— 
Vitil IH^oetdurt (\^e (vlcf .Y/r of 1882) ##. f»2.8, 
629 3 There la nothing in the Civil Prootxlure Code 
(Aei XIV of 1882) whioh preventa a aeoond appU- 
ealioR for a review being made after a previoua 
application for review baa been made and rejected, 
and tuoh an applioation can therefore be enter- 
tained. The word “ Pinal in s, 629 of Act XIV 
of 1883 heart the came meaning, and ought to 
have the same oonstruotiou put upon it, as was 
put upon the same word in s. 878 of Act Vltl of 
1859 bj the Full Bench in XtMiruddia Khan v. 
Jndronaragam Ckotedhtg, B, L, R. Sup. Vol. 867. 
Gorinda Ram ICondal v. Buolanath Buatta. 

[X. L.R. Id Oalo. 432 

(9) REVIEW BT JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE. 

R— C^eif /WeJsra Codo {Aet XIV 1882), 
SI. 63S find 634— •* JVcw «aif importfint matirr ” 
— JFeiwy pfild into Oonri nndrr • dorroo to aiide 
tko rotmt tiffin fipp«fil to Priry Oonmoil /torn 
fi/ormfir dnoroo on u>kioh it i$ haood — Applumtion 
to rooonor tko mfintp m the ropenfil gf tko/ormor 
dooroo,} a dood of sala dated M Maj 1858, 
OMUia landi bulonilnf to a minor talnkdar wore 


REVIEW— 

(8) REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE— coafiaaeJ. 

sold bj his mother and natural guardian to the 
plaintiffs' father. The lands were described as 
nakri (/. e., held free of assessment), and the sale* 
deed provided that in case the vendee were at anj 
future time compelled to pay assessment to Gov- 
ernment in respect of the nakri lands, the vendor 
would recoup the vendee for any payment so 
made. In 1872 Government for the first time 
levied assessment on the tiakri lands. In 1876 
the plaintiff filed a suit against the talnkdar to 
recover the amount of assessment paid by them 
in respect of the nakri lands for the years 1872-76. 
The High Court passed a decree in plaintiffs* 
favour in March 1883. A^inst this ^loree the 
talnkdar appealed to the Privy Council. In April 
188.3, the plaintiffs filed a seoond suit on the same 
cause of action to recover from the talnkdar the 
amount of assessment levied on the nakri lauds 
for the years 1877-82. In this suit a decree was 
passed against the talnkdar solely on the strength 
of the High Court's deoree in the former 
suit In ezeontion of this deoree the plaintiffs 
attached the talnkdar’s property. Thereupon 
the talnkdar deposited in Court amount due 
under the deoree, and applied to the Court lor 
removal of the attachment, and for stay of 
further proceedings in execution pending the dis- 
posal of his appeal to the Privy Council in the 
former suit. This applioation was granted. In 
March 1887, the Privy Council decided the appeal 
iu favour of the talnkdar, and reversed the High 
Court's deoree. llierenpon the tulukdar applied 
for a refund of the money he had depoeit^ in 
Court. The Court suggested that fals proper 
remedy was by an applioation for review of the 
deoree iu the second suit. The talukdar acoord- 
ingly presented a petition of review. This peti- 
tion was rejected by the District Judge, on the 
ground that he bad no jurisdiction to grant a 
review of his predecessor's decision, except on 
the grounds aet forth iu s. 624 of the Code of 
Civil Procedure: //eld that the District Judge 
had jurisdiotiou to entertain the applioation for 
review. The decision of the Privy Council, re- 
versing the deoree of the High Court in the first 
suit, Imviug been passed subsequently to the 
decree in the seoond suit, which depends on the 
reveraed deoree of the High Court, was ‘*new 
and important matter " within the meaning of 
ss. 628 aud 624 of the Code of Civil Procedure, 
Waqmkla Raisanoji Shivsanqji r. Hasludin. 

[l.L. R, 13 Bom, 330 

4.-f'<»de 0 / aril Prooodnre (Aet XIV of 1882), 
##. 623, 627— A second app^ wkk 
decided on the 1st June 1888 in favour of the re- 
spondent by two Judges of the High Oonrt, On 
we 24th July 1888, an application fbr review wai 
filed with the Registrar. Various reasons pre- 
vented the two Judges from sitting together until 
the month of March 1889. On the 6th Maioh, the 
mattm oame up before them when n rule was 
wied, oa lUng upon the oth«r to show cmee 
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HBVIBW— 

(8) REVIEW BY JUDGE OTHER THAN JUDGE 
IN OBIGINAX CkBl^oHcMed. 

why » re^ew of jadraioiit ahotild not be granted, 
being made retamaole on the 28th Maroh 1888. 
On the 28th March, one of the two Judges had 
left India on furlough, and the rule was taken up, 
heard, and made absolute, by the other sitting 
alone ; JSeld, that he had j arisdiotion to hear 
the rale Aubhot OhubnMohunt e. Shamont 
liOOHUN Mobunt. 

[1. L. R. 16 Oalo. 788 

6. — Civil Procedure Code^ i. 624 — Grant af 
a^lieation /or review hw euvvtteeor of original 
Judge,"] An application for review of judgment 
was presented on other grounds than those specified 
in s. 624 to a District Mnnsif who had delivered the 
judgment, and he thereupon ordered the decree 
to he produced. The District Munsif having re* 
signed, his successor heard and determined the 
application : Held^ it was not competent to the 
District Munsif who had not delivered the original 
judgment to entertain the application for review. 
Ghebu Kurup e. Chebu Kakda Kurup. 

[I. L. R. 12 Mad. 609 


(4) GROUND FOR REVIEW. 

B.—Errore of law — Law, MUtaken view of^ 
Civil Procedure Code {Art XIV of 1882), ». 623.] 
A review of judgment may bo grante<l (if it 
is necessary for the ends of justice that the 
judgment should be reviewed) where there is an 
emr of law on the face of the judgment, or 
where tiie decision of the Court has proceeded 
upon a mistaken view of the law. llewa Afahton 
V, Pam XiMJien 8ing^ I. L. R. 14 Calc. 18; L. It. 
13 I A. 106, referred to. In this case without 
deciding whether there was or not auy error in 
law the application for review of judgment was 
refused on the ground that it did n^ appear 
there was any danger of its oansiug a miscarriage 
of justice. Ik the Matter of the Petition 
OF Shah UP Chano Mala. Suarup Ghand Mala 
V. Pat Dainbei. 

£1. L. R 14 Oolo. 027 


^,^8uhMequent puhHeation of re^port of ra*c^ 
Case not brought forujard at hearing,] Where a 
review of judgment was applied for on the ground 
of the subsequent pnblioatioB of the report of a 
High Court decision on a point of law which go* 
Tenied the case, but wbi<^ had not been urged 
at the nrevions hearing, it was considered that 
the applicant was not to blame for his omission to 
bring the decision to the notice of the Court at the 
Hist bearing, and the application for review of 
judgment was granted* Acuuta e. Mamilavu. 

[X. Is. B. 10 Mad. 367 


Proeedmro€ad 0 t i. 628— Power to Grant 
Jlvviow^** Any other eu^iemt reaeoM.J 8. 628 
gives a more eutensive right of review than 
esiited in England* where a review oonld only he 
obtained by mwing that there was apparent on 


REVIEW — eoHtinued. 

(4) GROUND FOR REVIBW-^se^iaeal. 
the record error in law, or that new end relevant 
matter had been discovered after the judgment 
whioh oonld not possibly have been used when 
the judgment was giveu, or that judgmeut was 
obtained by fraud. The words ^'or for any other 
Buffioieut reason ’* moau that the reason must be 
one snffloient to the Court or Judge to whom the 
application for review is made, and they cannot 
be held to be limited to the disoovory of new and 
important matter or evidence or the ooourrlng of 
a mistake or error apparent on the record. 
Whether or not there is in such oases ‘‘ any other 
sufficient reason ” may depend on a question of 
law or a question of fact, or a mixed question of 
law and fact. Peaeat Uoeoin v. Uadjee AMmtlah^ 
I, L. R. 2 Calc 1.H1, referred to. In oases where 
a stay of execution or an inj unction is granted 
on an esf-parie application, liberty to apply to the 
Judge to vary or sot aside his order must be im* 
plied, if not expressed. Pei is v. Hoheon, L. R. 14 
Oh. Div. 542, referre<l to. On the 2!)th July 1886, 
au application was made by a party against whom 
the High Conrt, on second ap{)eal, had passed a 
decree dated the 18th March IK 16, for review of 
judgment. On the 2Hth August, the applioaut 
made a further application that exeoutiuu of the 
decree might be staye 1 pending the determination 
of the mpplicatiou for review, and an order was 
passoti er^oarte granting this application. Bubse* 
queutly. the opposite party applied under s. 623 of 
the Civil Procedure Code for a review of the ew* 
parte ortter on the grounds (i) that the Oourt bad 
no j arisdiotion to make it, and (ii) that the appli- 
cation of the 29th July was beyond time, and 
therefore there could be no review of judgment, 
and tio order for stay of execution pending such 
review : Held that the Oourt bad i^wer, under 
s. 623 of the Code, to review the er>parte order of 
the 28th August, and that such order bad been 
made without jurisdiction aud ought to be review- 
ed : Held that, having regard to the oircumstauoea 
that the order of tbe 28th August was made 
without jurisdiction, and upon an ew^parte applU 
cation, of which the opposite party ba<i no notioe, 
aud interfered perhaps indefinitely with his right 
to obtain the money in Court under the final 
and unappealable decree in his favour, as to whioh 
no application for review had been granted, and 
that the application for review of judgment was 
made after the statutory period of ninety day* 
had expired, and contained no explanation of 
the delay, sufficient reason for reviewing the 
order of the 2Hth August had been sbown. 
Amir Hasan v. Ahmad Au. 

[1. L. R. 9 AU 86 

9.— Cirlf Procedure OodSf t. 628— to 
verve notice of hearing of appeal ea affpHeemt^ 
•* Any other e%Ifieient reaeon^*^Praetuse^Hiotie4 
to shew eanee--Pighl to begin,] An apven! whidl 
was referred to the Fnli Bench fat dtspomt wns 
beard and determined by the Foil Benoh, nnd 
judgment given in favour of the appelliM ttt 
the absence of the respondeni, Bnheeqofi&tl/ tibt 
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(4) onovsD FOR 

Mipooddfit •smH«d for a rorlow of jadM^nii and 
proffd that hit abteneo at the hearmif before 
the Full Bench wat doe to a mUtake which haa 
been made in not terriog him with notice of the 
relerenee ; /fa/d bj the Full Beooh that, nnder 
the oironinttaaoeii, the applioant'e abtcnoe at the 
heariof oame within the word* **any other 
iolBofent reaton*' in e. 623 of the Oirii Procedure 
Code, and the review thould be grantevl and the 
appeal re«heard. Upon the hearing of an appll- 
oatlon for review of Indgment, upon which an 
order hai been petted directing the opponito party 
to show caote why the application thould not 
be granted, eoantnl for the opposite party should 
begin. OnaNtHAif StNO v. Lal Sihq. 

[I L. R. 9 All 61 

10 . — AftaahmaHt of petion In HUarvthn of decree 
•^LinhiUty of married woman ^Application for 
review tf an order contrary to law — Wai r/r.J It. 
at tnrety for her hatband, joined with him in 
executing a bond for Ra 90. In a suit brought 
upon the bond, a decree wat patted againtt both. 

R wat arretted in exaculton of the decree, and 
brought before the Court. Hho was thou atke! if 
she detire<l to apply to be declared an intolvent 
under the intolvency toctiout of the Civ^ Prooe* 
dure Code (Act XIV of 18H2), but not aoing to 
she wat committal to Jail. Subsequently, however, 
the applied to bo dcK'lar<Hl an intolvent. but her 
application wat rejecto<l. She then claimed to be 
released on the ground of her coverture. The 
Judge rejected her application as being too late. 
On reference to the High 0(mrt : field, that her 
application for release was virtuallv an applica- 
tion for review of the onicr for her imprison- 
ment. on the ground that it was contrary to taw ; 
that her mere onvittion to take the oh j taction at 
the time of her arro^^t could not be regarde*l at a 
waiver of her riifht of exemption from arro.it; 
and having regard to the nature of the right 
claitnod, it wat one which the Court could not 
properly docUue to oonni^ier on review, however 
late the appHoation might have been lx rk tiik 
P tTITlOX OP RAOill. 

[X. L R. 12 Bom. 228 

tU^JUrroncone application of #. 675 (Vril Pro^ 
crdnrr Omic Priwedurr ( ttde, One 

of the oatee to which «. 675 of the Code does 
not apply is where a preliminary objection being 
taken to the bearing of a hrtt appeal before the I 
High Court on the ground that the apjHtal it | 
time-barred, the Julget of the Divitiou Bench | 
differ in opinion at to whether the appellant has | 
ahown eomoient cause, witdiin the moaning of | 
s. 6 of the Limitation Act (XV of 1877), for not i 
preeenting the appeal vHthin the prescribetl 
period. The decUiou of iuoh a preliminary objeo- 
tion is not a '' hearing " of the appeal, but pre- 
cedes the hearing, or determines that there is no 
appeal which the Court can hear or decide, 
where such a preliminary objection is allowed, 
it cannot be said that the Court which, by roatou 
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(4) GROUND FOR BBVlBW-H;iNi^fa4f<rA 

of the Limitation Aot» has no jurisdiotiou to hear 
the appeal, should nevertheless ** affirm ” the 
decree of the Court below. In the case of such 
a preliminary objection and sneh a difference of 
opinion (the Bench being equally divided), the 
opinion of the Senior Judge would, under s. 27 
of the Letters Patent, prevail. Avpaji Bhiotav 
V. Sherlall Khuhehand, I. L. R. 8 Bom. 204, and 
Oeidhariji MakarojTikaltr, Saruehotmn Goitamif 

I. L. R. 10 Oalo. 814, distinguished. Where, in 
such a case, the provisions of the second para 
graph of s. 675 of the Code were erroneonaly 
applied, and the judgment of the Junior Judge 
holding that the appeal shonld be dismissed as 
tim€*barre<i, prevail^, and the Court on appeal 
under s 10 of the Letters Patent, affirmed such 
judgment,-— that, under the ciroumstanoes, 
there was a mistake or error apparent on the face 
of the record, and that there was sufficient cause 
for granting a review of the Coart's decree, under 
s. 623 of the Code. Hosaini Bbqam v. Collro- 
TOB OF MuzAFFARHAGAR. 

[I. L. R. 11 All. 176 

(5) PROCEDURE ON RB-HBARING OF CASE. 

IZ.^AVoticc of proccedinge-^ Special Judge ap* 
fKtintcd undef Dckltan Agricvlturiete UcXief Actr 
it is illegaf on the part of the Special Judge, ap- 
pointed under Act XVII of 1870, to reverse the 
decree of a Snbordinate Judge on review without 
giving a proper and sufficient notice to the wty 
in whose favour the decree was passe^I. RUP- 
CHAND KH SUCH AND r. BaLVANT NaBAYAN. 

[1. L. R. 11 Bom. 69: 

(6) CRIMINAL CASES. 

13. — Jlerirw of judgment of High Court — Crimi- 
Procedure Code (Act X of 1882),*. 369. 
The verdict and judgment of a Divisional Bench 
of a High Court, coupled with the sentence in 
cKminml case, are absolutely final, and as soon as 
they have been pronounced and signed by the 
Judgea, the High Court is funetue o^io, am 
neither the Court itself, nor any Bench of it. has 
any power to revise that decision or interfere 
with it in any way. In tub Mattbe of th 
Petition of Oibdonb. 

fl. L. R. 14 Colo. 4 ^ 

I REVISION-CIVIL OASES. 

Sec Casks under Sqpbriktsndencb o 
High Court. 

REVISION-CRIMINAL OASES. Col 

1. General rules for exercise of power 88*. 

2. Acquittals ... ... ... 88^ 

3. Ve^iot of jury and misdirection ... B8; 

I 4. Misoellaneoas cases ... ... 89C 

ScfC JURtSDICTlON OP CRIHIVAL COITBT- 
Buropean British SvenecTs. 

ri.L. R 12 Bom. 66: 
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REVISION - ORIKINAL OASES— 

(U GENERAL RULES FOR EXERCISE 
' OF POWER. 

X^^Praetiee — Oriminal Proeedure Code {Act X 
^ 1882), t. iSB^Jievieion by the Biyh Conrt-^Re- 
Tinon. cohere Lower CouH hoe eoneurrent JurUdie- 
tionwUhBiyh Court] The High Court wiU not 
enterti^ an applioatlon for revision in o&see 
where the District Court or Magistrate has oon- 
ourrent revisional jurisdiction with the High 
Court, save on some special ground shown, unless 
a preyious application shall have been made 
to the lower Court ; but in oases in which 
concurrent jurisdiction is not possessed by the 
lower Courts no such general rule exists. In 
THS Matter of the Quebn-Empbess u. Beolah. 

[1. L. R. 140alo. 887 

o Befect inenquiry by Lower Court — Criminal 

Prwe<i«re Code 1882,.. 435, 439.] The High tourt 
will exercise its powers under ss. 436 and 43 J 
in the interests of justice, in 

where the enquiry in the 

faulty. Bhawoo Jivaji t. Muwi Dayal. 

[I. L. R. 12 Bom. 377 

(2) ACQUITTALS. 

Q^Crimiml Proeedvre Code, e 423 (<i) ». 439, 
^Order of acquittal— High CoKrt'e pom ro jf re- 
ri,io»-Order by High Court for re-trml offer ae- 
Zmal 00 appeal.l High Court hwr«wer 

nifdar s 439 of the Criminal Procedure Code to 
«*fi^ an ordeVof «.,aittal, though not to <»u. 
vert B finding of acquittal into one of conviction. 
In reference to orders of acquittal passed by a 
Court of Session in app^, the may. 

under s. 439, reverse such order and dii^eot a ro 
trial of the appeal, the proper tribunal to con- 
duct which is the Sessions Court of appeal, or 
such other Court of equal jurisdiction os the 
^High Court may entrust, under s. 626 of the 
(ide. with the trial of the appeal. Quebn-Em- 
PRESS r. Balwant. L. R 9 All. 134 

m VERDICT OF JURY AND MISDIREC* 


REVISION-ORIMINAL OASES-^oiioIir. 

(3) VERDlCrr OF JURY AND MISDIRECT 
TION -^eoneluditd, 

21 W. R. Or. 4 ; The ^neen v. Wutir Mundul, 26 
W. R. Or. 26 ; The Queen v. Xobin Chunder 
Banetjee, 13 R. L. B. Ap. 20 ; 20 W. R. Or. 70, 
refertikl to. Qusbn-Emprebs e. Itwabi Baho. 

[1. L. R. l5 0alo. 869 

(4) MISCELLANEOUS CASES. 

Criminal Procedure Code {Act A'a/ 1882), 
eAiB^Orderpmted under s. 146 <»» prvceedingt 
taken under t 145, Criminal Procedure Code- 
Power of Court on rerition-^^-Koidence on nvieien.] 
Where a Magistrate has passed an order under s. 
145 of the Criminal Proo^nre Code, whereas the 
proper order in the case should have boon ouo 
under s. 146, the High Court on revision will make 
the order which the lower Court ought to have 
made. Case In which the High Court on revision 
entered into the whole of the evidenoo in the oaao. 

I ltaja Baboo v. Afuddun Bohun Lall, 1. L* R. 14 
Cmo, 169, explained. Reid r Richardson. 

[1 L. a 14 Oalo. 861 

Q^^Crim^nal Procedure Code (Arf X if 1889), 
w. 195, 423, 439, 476~J«rw</w*fi>a of Biqh Court 
in ri'ri^tn to guaeh order* under *. 476 af the 
Criminal Procedure Code,] The High Court is 
competent in the exorcise of its revisional powers 
to Interfere with an order of a Subordinate Court, 
whether made under s. 196 or under s. 476 of the 
> Criminal Procedure Code, dirooting the proaeou- 
tloD of any i»erson for offences referred to iu 
those sections. The High Court, under a. 439, has 
I the powers conferred on a Court of appeal by 
s 423 to alter or reverse any such order. In THE 

• Matter of the Petition of Khbpu Nath 
SiKDAB. Khepo Nath Sikdab r. Qbisii Chun 
DER MuKERJI. -a « , 

[1. L. a 16 Oalo. 780 

3 

revivor, SUBSTITUTION OP PAR- 
^ TIES ON. 

See Privy CouNtnu, Praotiob of-^ 
Death of Party on Record. 

[1. L. a 16 Oalo 164 


4 ^SeeHont J*ddge, Opinion qf^Crimimirtoce- 
d*ro Codo, m-High Court Powor./A In 
the exerciM of it. power, under aJW 7 of the 
^e of Criminnl Procodnre the 
form end act upon Ito own 'nuwot 
denoe tn ito judgment ptOTe. ; bnt, in “oing 
the opinion of the SmAme Jirfge, no lem than 

«rdSt of the jnnr. U TC 

weight. ' Bog r. Khonderao ^irat, ^ “ 
1 Bam. 10; QueeH t. S 

278: The Smpreu t. Dhtnmm I- lU B. 

S CWe. 8.3 ! Quen-JSmp^ r. hfauM I^ual, 
I iTb. 10 B<mr497 ; lito 
ekon, 20 W. B. ft. Mf ST 
Bagdi, IS B. L. B. Ap. l» i ^ 

TV Queen v Buro Vanjhce, 14 B. L, U, Ap. 2 , 


RIGHT OF APPEAL. 

Sec Declaratory Decree, Suit for— 
Requisites for the Eesstence 
OF Right. 

[I.L. a 12 Had 186 

See Plaint -Amendment of Plaint. 

[X. L. a 12 Mad. 186 

\ -^Second Appeal^Bent Suit'-r-Benfal Aet 
r///on869ri. linr^Bontal Tenancy Aet (17/i 
of 1888), *. \ 6 i--ae»eniaaMtt Aet (/ qf IW). 
, 81 The word *• pTooeedlngn” in •. 8 of Aot I 
: of 1888, Mop^iod to • rait, bmhm the raltM u 
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maBT OF kPPKkXjr^oneliuied, 

«tiUre(yt Uuit it* down io tb« final daoree. A 
iooond appeal, therefora, io ilie High Ooari, on a 
qneition of the amonot dno aa vent, will aoi He 
when the anit was intiitated preTiona io the pa»a* 
ing of Act VIII of although ^e Judgment 
in the suit wan deliTerod, and the flrat appeal 
therefrom heard, eubaequently to the pamiug of 
that Aet. ffmmumndari Debi r. Ukt^ohuri Lai 
Ma^jiy 1. L. B. 13 Oalo* 86, apprured. Sat- 
OHUU e. IIUJIDAN* 

[I. L. R. 16 Oalc. 107 

% ^Sur^tjf »a prfioeed'myi.'] A surety 

against whom a decree is sought to be enforced 
under s. 253 of the Code of Civil Prooodore 
(Act XIV of 1882) has the right of appealing 
against an ortler made in the execution proceed- 
ings. SULCtf AM t. SUIVfiAll BHIKAJI. 

fl. L. R 12 Bom. 71 


RIGHT OF OOOUPANOY. Col. 

1. Acquisition of right ... ... 891 

(«) Persons by whom right may 

bo acquired ... ... 891 

(8) Snbjeots of acquisition ... 893 
(r) Mode of acquisition ... 893 

2. Loss or forfeiture of right 894 

3. Transfer of right ... ... 891 

Srr JUMISDIOTION OP Ol V1L00 URT~~IIsMT 
AMD Esvemub Suits N. W. P. 

[1 L. R. 10 All. 615 

Set LiMDLORD AMD TbNAMT— EjROT- 
MBMT— GBMIRALLT. 

[1. L. R. 10 AH. 615 

(1) ACQUISITION OP RIGHT. 

(a) pRRaoNa mr whom rioht mat ub aoquirbd. 

liabilifjfte Mitamemt of Rent^Chmr land 
-VasyisfraW frsarr .] /f, a Hindu widow, arante^l 
%Juii 0 lrburi tenure to certain tenants in reapeot of 
a ekar belonging to her hnshand's estate. An 
mmalrntma was granted to the tenants signed by 
a hanmrdtut of H in respect of the tenure, k 
died In January 1861, and was enooeeded by J 
and F, two danghtera, the last of whom died on 
the 8lit Deoentber 1880. On her death her 
grandeena enooeeded to the estate. On IVt death 
J and F got poeeession of all eatate piqmni, and 
nmongitthem a daud granted by the tenants in 
fitam for the amalmawta. In 1868 proceedings 
were taken by the tenants to obtain baMfott on 
the footing of tbeee doonnents, which prooeed- 
Inga oame to an md in 1868. In 1873 / and F 
institiited anita againih the tenanta, alleging the 
ammlmma and dstef to be forgetiea, and ao&ing 
toonhanoe tho roata payable to tbem, m aa 
to hare it deeiatod that JT# aots did not Mod 
Gienu InlliManili itwialoaiidthat / and F 
had alt aloof been aware of the olalia made by 
tha tMumti that they held a penoaoeot taonr^ 


RIGHT OP OOOUPAKOY— ceafsaMed. 

(1) AOQUISITION OF RlGHT^-^Hmffaaed. 

(a) Pbrsomb bt whom right mat be ACN)UIRBD 
continued, 

and the suits were dismissed on the groand that 
it was too late for J and F, after m lapne of 
twelve years from Rt death, to raise the question. 
In 1884, A a reoeiver, instituted a suit in the 
names of the grandsons to- eieot the tenants on 
amongst other grounds that wie grandsons, rever- 
sioners, were not bound by iZV aots, and that the 
JuHfflolmri tenure was not binding on tbem ; that 
tha tenants were middlemen and had no right of 
occupancy ; that at all events the plaintiffs were 
entitled to rent on the area of land then held by 
the defendants, as there had been large accretions 
to the amount covered by the amuXnama and dowl: 
Held that, being middlemen, the defendants had 
no right of occupancy, and that were the suit 
not dismissed for other gronnds, they were liable 
to have the rent assessed on the whole amonnt of 
lands hold by them, which was in eaoess of that 
covered by amoilmma and dowl. Drobomoti 
Gupta v. Davis. 

[L L. R. 14 Oalo. 323 


2 — Ri^ght of eeevpaney in Astam^Pyketf their 
rig hit arid pririlrMt.'] The plaintiff, who held 
laud in Assam uuder a settlement from Govern- 
ment, sued to eject the defendant from certain 
lands within his holding. It was proved that the 
defendant was a descendant from one of the py hot 
who held lands under the Assam Rajahs ; that Che 
Assam Rajahs granted the pyker to a oertain lak^ 
hernjdar; that the pvkc held the lands in suit aa 
before under the lakherajdar ; that the lakheraj 
was subsoqueutly resum^ by Government ; and 
that the defendant had his house and gardens on 
the land for a long time, and had pMd rent for 
many years at Government rates : Htld^ that 
the defendant was not liable to ejectment The 
lights of such tenants explained and disonased. 
Dinabumdhu Surma v. Bodia Koch. 

[I.L.R.150alo.lOO 

3. — Permanent enlHeator^^aTaendiA The 
defendant's ancestors or predecessors in tltie were 
the onltivating teuants the lands of a certain 
temple from a date not later than 1837, in whioh 
year they were sn deseribed in the paimaUh 
aooounts. In 1830, they eseouted a mnohaZha to the 
OoUeotor, who then managed the tensile, whereby 
they agreed among other things to pay oertain 
dues* They were dewribed in the mmehalka ee 
paraemdis. In 1887., the pUInGfTs predeoemoie 
took over the management of the temple item, 
and exec n tsd a mmehalka to, ike Oblleetor, where- 
by he agreed among other thinge not to ejeet tha 
caiyats aa long aa they paid met In 1883, tho 
dues (whioh were nayim eeparately), having 
fallen into nneer, the maneger of the temple 
ened to ejeot the detadanta ; Mdd, that there 
was nothing to ahow thet the defendanta wee. 
BMe than tenanta from year to year, and they had 
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RiaHT OF OOOUPAROY •^continued, 

(1) ACQUISITION OF RIGHT 

(a) P£B80MS BY WHOM RIGHT MAY BE ACTQUIRBD 
continued, 

not acquired a right of oocnpanoy. CXockalinga 
JHllai V, Vythealinffa Pnndara Sunnady^ 6 MimK 
164, and Arishnaeami v. Varudaroja, I. L. U. 6 
Mad. 345, discuKsed and distinguish^. Thia* 
OAEAJA V, GIYAMA SAMBANOHA PABDAKA 

Sanbadhi. 

[I L. R. 11 Mad. 77 

(h) Subjects of Acquisition. 

4. — Suhiirhan landn let for huUdina purpiw* ) 
There is no authority for the proposition “ that 
there may be rights of occupancy in suburban 
lands let for purposes of building, thongh those 
rights may be oognitablo under a law intended 
only for agricultural landlords and tenants.’* Oun^ 
gadhur Shikd^tr v. Azimuddin Shah Bixicag, 
I. L. R. 8 Calc. 960, explained. Uamdhnn Khan v. 
Ifaradhnn Purainanick, 12 W. R. 404 ; 9 B. L. R , 
107 note, relied on. Rakhal Dass Addy r, Dino- 
MOYi Debi. 

[I. L. R. 16 Oalo. 662 

(c) Mode op Acquisition. 

5. — Bengal Tenancy Act ( VI 11 of 1885), 20 

21 — SuiU ju^nding at time Act came into force — 
Suit for ejectment.] Section 21 of the Bengal 
Tenancy Act applies to suits pending at the time 
tb^ Act came into force, viz., 1st November 1885, 
which had not then resnlted in a decree. In a 
suit instituted on 8th October 1885, to eject the 
defendants after notice to quit, it was held that, 
although the defendant had held the land from 
which it was sought to eject him for less than 
twelve years, and therefore would not, if the Ben- 
gal Rent Act VI 11 of 1869 had been applicable, 
have aoqniretl a right of occupancy, yet the effect 
of Bs. 20 and 21 of the Bengal Tenancy Act was to 
give him a right of ooonpanoy, and therefore be 
oonld not be ejected. JuaEssuR Das v, Aisabi 
Koyburto. 

[I. L. R. 14 Oalo. 563 

6 ^Agreement reetrieting right of occupancy-^ 
Bengal Tenancy Act {Act Vltl of 1886), $. 178, 
Applicahilty of to snitg pending when Aet eame 
into forced Section 1 78 of the Bengal Tenancy 
Act (Aet YIII of 1885) has no application to suits 
instituted before the date on which that Act came 
into force. So where a Und>lord sued to eject a 
tenant who had exeented a eelenamak agreeing 
to hold the land in enit for a epeoified period at a 
^peetftod rent, and providing that the landlord 
wne to be at liberty to eater on the lands at the 
expiry of the period, and the suit was institoted 
on the 6th October 1865, and where It was found 
at ^0 dale of the eelenamak the tenant bad 
acquired a right of ooenpanoy with respeot to 
the lends In salt : HeU^ mt tile tensnt was not 
enlitifld to the beoeftts oonferred by a 176, ol. 1, 
enb-olntM (5) of the Bengal Tenancy Act, but was 


RIGHT OF OOO0PANOY--csiif^itfi#d: 

0 ) ACQUISITION OP RIGHT-css^iaW. 
(f) Mode of AoQUiBiTioB—ceaclMM. 
liable to be ejected. Moueshwar Pebsbad 
Naraib Singh r. Shkobaran Maiito. Moheeh* 
WAR Pershad Naraib S iNOu v. Dursun Raut. 

[1. L. R. 14 Oalo. 6Bt 

7. — Purchaee hy tenant of fractional ihnte tf pro* 
prietary interest, Rffeet of on aequUition of right 
of oervpanry^Brng, Aet 17// r)/ 1869, 1.6.1 A 
tenant, who had commenced to oocnpy hit holding 
on the 1.3th April 1871, acquired bv purchaes in 
the year 1878 a fractional share of the proprietary 
iutereit, and continued to occupy the holding as 
ryot till tlie 13th Mav 1885, wbeu be was dispos* 
sess<Ni. On the 30th March 1886, he instituted a 
suit to recover possession, alleging that he had 
acquired a right of ooonpanoy. It was contended 
that, owing to the purohose of the share of tiie pro* 
prietary interest, ho could not have acquired sneh 
right: field, that under Bang. Act VI 11 of 1809 
there was nothing to prevent such right being 
aoqiiire^i by the plaintiff if after bis pnichsse ha 
continued to bold the laud as a ryot, and if the 
relation of landlord and tenant existed between 
himself on the one hand and the proprisfiors on 
the other, and if the period for which he so held 
extendid for twelve years from the date of the 
oommencemont of his holding. GUR Buxsb Bot 
alias Gur Buksu Sikoh v. Jeolal Roy. 

[I. L. R. 16 Oalo. 127 

(2) LOSS OR FORFEITURE OF RIGHT. 

Landlord and tenant --Ootmpaney fssasf-— 
Nonpayment of rent — Ahandonmrnt tg tenancy,'] 
Mere non-payment of rent by an ooonpanoy ryo** 
does not extinguish or constitute an abandonment 
of the tenancy. Jfem Chandra fhowdhari v. 
(hand Akund, i. t. R. 12 Cato. U6,distingoisbed *, 
/femnath J/uft v. Ashgar Sindar, I, L. R. 4 Oalo. 
894 ; Golam Alt Bundul v. Oolap Bundory Dasi, 
1. L. R. 8 Oalo. 612 ; ManirnlUih v. Itamsan Ali, 
1 0. L. U. 293, explained. Obiiota OharaN 
HfiooiA r. Koilash Chubdxb Dey. Obhoya 

CUA&AB BHOOIA V, GoFIBATU DEY. 

a* L. a 14 Oalo. 751 

9. — Nenpayment of rent — Ileiinguiehment, jffei* 
dence of.\ Mere non-payment of rent does not 
extinguish or amount to a relinquishment of the 
right of ooonpsn^. Jlem Chandra Okowdkari 
V. Chand Akund, 1, L. H, 12 Oalo. 115, explained, 
NILMOBY DA 80 Y V. SOBATUB DOSBAYI. 

[X.L. R. 15 Oalo. 17 

(3) TRANSFER OF BIGHr, 

10. — M-TT. P. Bent Acf(X// 4/1681), j, 98 (b>.» 
Mortgage by ess^proprietary tenant-^ Aid ** im esa* 
eistent with the purpose for which land was let 
Art Xlt of 1861, At. 9, 56.j Thepelieyel the 
frameieof aieN,*W. P, Rent Aet (XlXol 1861) wie 
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eight of OOOUPAKOy-w<m<j^M<f<?<i. 

(8) TftANSFBE OP UIQHT ‘^concluded, 

notio protect the iutereet of the porohaeer of pro- 
pri^ry righto, bat that of the peroon whoce pro- 
^etorj righto ht^e beea told, aod who hoe become 
•n ex-propHetAi7 tenant. It would be etraining 
the law, aa laid down in a. 98 (A) of the Act, to 
hold that a mortgage of hia bolding granted 
hj an ex*proprietoi^ tenant was an act inoou- 
aiatont with the purpoae for which the land wan 
let,'* within the meaning of that provision. The 
wStdB quoted bare reference to something which 
may alter ^e character of the land, or cause injury 
to the I ftft d and thoa to the Iati(l*holder. In the cane 
of a mortgage bj an ex -proprietary tenant, the 
land-holder would not be damnified by being un- 
able. in the event of his rent being in arrear, 
to distrain the crops grown upon the land by the 
•OKmlled mortgagee, a. fid of the lleot Act giving 
the land-holder a right to distrain any crops grow- 
ing ttiKia Uie laud, by whomsoever grown, in 
respect of which Uie arroar arises. Dt^hi Ptanad 
If. Hay 1. L. It. 7 AU.dift, followed. Wajiha 

Pibi V. Xhhtnaik Singh Weekly Notes, All. 1888, 
166, referred to. Fatima Bboam v . Hanhi. 

[1. L. R. 0 All. 244 

RIGHT OF REPLY. 

X,-^PtaetwY‘’-JSridYnfi0^PYfifYCtitoY'ii ri^ht of 
reply ^W%tnetM etiHei by (ourt^Tfndering wit- 
nei»e$ for m Inat ien — i rimimtl Proaedu rv 

Cede ( Arf X o/ 188;i). w 289.640 } The giving of 
any documentary evidatice bv an aoousc<l person, 
daring the cross-examination of the witnesses for 
the prosecution, and before he is askod under s 
889 if he moans to adduce evidence, does nob 
give a right of reply to the prosecution. Thr 
{^netn- limp reef y, ffrree thunder Ha nerjet^ I L. U, 
10 Calc. 1014, followed. Emi'RKSb or India r. 
KauraosoNNo Dose. 

[I. L. R. 14 Oalo. 245 

ft. Criminal Pi^aerdarr Code. 2%^-^PraierHtere 
right ta reply.] Where documentary evideuoo 
was put in by the accused during the ease for the 
Crown and before examination of the accused: Held, 
under s« 289 of tbeCodc of Criminal Prooe^lurc.that 
the Crown had the right of reply 
▼. Greet Chundtr Jiantrjre. I. L ll, 10 Oal, 1021) 
dbswnted from. QuBBN-EMrRKse r. Vrskata- 
rATHt. 

ri. L. R. U Mad 339 
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RIGHT OF SUIT— iJcafiaacd. Col. 

12. Landlord and tenant, suite con- 

oeming ... ... ... 907 

13. Mnnioipal officers, snito against ... 908 

14. Obstrnction to public way ... 908 

Ifi. Oflioe or emoluments... ... 910 

16. Official Assignee ... ... 911 
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See Insolvency -- lNsr)LVENT Debtors 
Under Civil Procedure Code. 

II. L. R.10 All 194 

See Lunatic. 

[I. L. R. 13 Bom 656 
Str Nawad of Surat. 

[I L. R. 12 Bom 496 

See Parties— Parties to Suits-— Bena- 
MIDARS. 

[I. L. R.,16 Calo. 364 

See Transfer of PRorKRTY Act. b. 67. 

[I. L. R. 11 All. 367 

(I) INTEREST TO SUPPORT RIGHT. 

1. — SiH'riJie Relief Act i, 39. — Sale of immoreahle. 
property ’-‘Oocemnt by vendor of good title — 8mt 
ana decree on a previoue decree against pnrehater 
— Suit by vendor to set aside mortgage and decree 
as fraudulent-^ I'endur and Purchaser,] A vendor 
of land who had covenanted with bis vendees 
that he had a good title, and who after the sale 
bad no interest remaining in the property, brought 
a suit iu which ho claimed to set aside as fraudu- 
lent a mortgage on which the defendant had 
obtained a decree against the vendees, and the 
decree itself. He Ixmed his right to maintain the 
suit upon his liability uuder his covenant. The 
vendees were not parties to the suit. Held that 
as the defendant's mortgage had merged in 
his decree, the suit could only be maintaiued if 
the plaintiff oould show himself entitled to have 
the defendant's decree set aside, and that he had 
shown no intereU which would entitle him 
to maintain a suit for such a purpose. Jhuha 
r, Beni Kah. 

[1. L. R.9A11 439 

ft.— by junior members of tarwad-^Fraud — 
Collusion between senior numbers and alienees.] A 
suit was brought by the junior members of a 
tanrad, which consist^ of three stanoms and three 
ta varies against the karanavan and others to 
whom he had alienated some tarwad property, 
for a declaration that the alienatioos in question 
were invaild : Held that the plaintiffs, though 
I jonior members of the tarwad, were competent to 
I maintain the suit if there was eoUnsion between 
the senior anandravans and the alieneoa and the 
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RIGHT OF SUIT — a^ntinued, 

(1) INTEREST TO BUPrORT 

Mtani for the time being. Anund KofrVt The Court ^ 
of ]Vardjt{L, K. 8 I, A. 22), cooBidered. Haiiomed 
/*. Krishnan. 

[1. L H. 11 Had. 106 

3 . — Caetr — Pe^admiesiofi to rmte-^Contrurt to 
procure admMon to cojfte^ Contract made by head 
of a canfc in repreerntatiee capacity not en forer^ 
able by him after hr ban ccaeed fo tudd office.'] The 
defendant waa the eldest of throe brothers whose 
mother on her marriage had been put out of the 
Lovana caste for having married a man belonging 
to a different caste. The defendant was auxioua 
that he and his brothers shonld be re-admitUn! to 
the caate ; and in 18G4 h<i entered into an ngreo* 
moot with the plaintiff, who was at that time 
one of the Artith of the caste, wherobjr the latter 
agreecl to procure the admistion of the plaintiff | 
and his brothers and get them married to girls i 
belonging to the casU'. In consideration of 
these services the defendant was to pay the plain* 
tiff the sum of Us. 5,000. which sum was to be* 
come due on the marriage of the defendant's 
youngest brother to a girl of the caste, and to be 
expended in purchasing caste utensils, which 
were to be kept for the use of the caste. The 
plaintiff alleg(Hi that part of this money ha<l been 
already paid to him, and that on the marriage of 
the defendant's youngest brother in 18iH0 ho had 
demanded payment of the balance (r/:, Us. 2,142), 
wffich the defendant hod not ]>aid. lie now sued 
to recover this balance. One of the witnesses at 
the hearing was the eetia of the caste who had 
succeeded the plaintiff in that position lie stated 
that he and other leaders of the caste to whom he 
had spoken, disapproved of this suit ; Ifcld, that 
the suit was not maintainable. The agreement 
was made with the plaintiff as one of the heads 
of the caste. It was made with him in his re* 
presentative, not in his personal, capacity, and 
the benefit of the agreement accrued, not to him, 
bat to the caste. It was therefore for the caste 
to say whether they wished to enforce the agree* 
ment. The plaintiff, however, bad lost his posi- 
tion as one of the heatls of the caste in 18C9, and 
was no longer the spokesman or the represenative 
of the caste. His suoceesor had told the Court 
that the leaders of the caste disapproved, as be 
did himself, of this suit Under these dream* 
stances the suit was not maintainable. Pitamber 
Hatavsi r. Jagjivan Hansrajt, 

[I. L. R. 13 Bom. 131 

4 .— by father in hU oien right for defama* 
tion of dangher^Suit not maintainable,] A suit 
for defamation of his daughter cannot be mdn- 
taiaed by a Hindu father sning in his own right 
and not as general attorney or on behalf of the 
daughter. A snit for defamation can only be 
bronght the person aetaally defamed. If the 
person is tuijnrii, and if not euijmrU, then under 
the pfOfidons of the Civil Procure Code, by | 
hisgvatdian or next friend, Diman Singk v. I 

1 f 


RIGHT OF Brnr^ontinned. 

(1) INTEREST TO SUPPORT BIOHT-ewidd, 
Mahip Singh, 1. L. R. 10 Ail. 425, and Sarfoiki ?. 
Mannar, 1. L. R. 8 Mad. 175, distingniahed, dni* 
baiyar v. Krintnaiyar, 1. L. R. I Mad. 588 and 
Luckumtey Itowji v. Jlnrbun Asrscy, I. L. E, g 
Bom. 580, referred to. Data p. Param Bukh. 

[I. L. a 11 AU, 104 

6. — Ciril Piocednre Code, e, 589, Intereti neeeo* 
mry to en^ort a euit under^Suit to remove a 
truMtee.] 7^6 plaintiffs, having an interest m 
the msnsgors of a temple in seeing to the doe 
performsueo of the religions part of the admin- 
istration of a certain charity endowed for the 
sustonance of Brahmans and oonneoted with the 
temple, and l>eing further interested in Ite admin* 
istratiou as Brahmans entitled under certain oir- 
oumstaiices to share in the benefits of the charity, 
sued under s. 5.HU of the Code of Civil Procedure 
to remove defendant from the trusteeship of the 
charity on the ground of frandnlent mismanage* 
memt : y/r/f/, that the plaintiffs* interest did not 
snpfiort the suit, (dntrre : Whether a suit for 
the removal of a trustee will He under the above 
section. Naiiasimha r. Ayyan Chktti, 

ri. L. R. 12 Had. 167 


^ (2) SUaVIVAli OF BIGHT, 

Procedure Code, t, Ml^Abatemint 
of tnif — Tort-^Malieiovt proerevtion, enit for-^ 
if a me (f art ion, aurnral of, h$ againot heir of a 
deceased fcrong^doet — Act XII of 1855—“ Actio 
pcreonali* nuiritur cum pernond,*' appUcatiou 
of.] The plaintiff sued to recover damage# 
from the defendant*s father, II, tor wrongfttl 
arrest and malicious proseontion. Daring the 
pendency of the salt, It died, and the pluntift 
substitnted the defendant as his heir and re* 
presentstive. Ihc defendant contended that the 
suit abated. Both the lower OourU disallowed 
the defendant’s contention, and awarded damagea 
to the plaintiff, to be recovered from the estate 
of the deceased. On appeal by the defendant 
to the High Court : Held, reversing the deoislmi 
of the lower Conrts, tbst the salt abated on the 
death of It, his estate having derived no benefit, 
bat on the other band, suffered loss, in oonse- 
qnenoe of his wrong*doing. PkilUjn v, Mom» 
fray, L. R. 24 Cb. D. 439, followed. It was oon* 
tended for the plaintiff that Act XII of 1855# 
gave the plaintiff a right to oontinna IHs snih 
against the heir of Ji . Held, that Aot XII of 
1855 did not apply to a suit, sneh as this, broaghh 
originally against the wrong-doer himself, aafi 
only snlMeqoently songbtto be oontinnad agalnel 
his heir. If AB1DA0 RaXDAS v, Ea 1CDA8 IfAmr* 


RADAS. 


[I. L, a 10 Bom, 477 


(3) 0A8TE QUKBTIOVfi, 

7 ^Cnetom-^Oa$ie nsage^MofnM^n if m mUy 
„f eoite under misUke of /net an# ntUkmiit 
notice,] In a eiiit imatfng to the maiafimwt 
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RIGHT OF BUlT--^flfttinned. 

(3) CASTE QUB8TIONS-r«M/‘?«^f/^. 

of tbe common property of the members of a 
Hindu caste, the plaiutifTs right to sue was 
denied on the ground that, having violated the 
rales of the caste, ho had been expelled from 
it: Jhld{\) that it was open to the Court to 
determine whether or not the alleged oxpulHion 
from caste was valid; (2) that if the plaintiff j 
had not in fact violated the rules of the caste, i 
but was expelled under the bond fide, but mis- 
taken, belief that he had committed a caste 
offence, the expulsion was illegal and could not 
affect his rights. Por Kkrnan, J. : A custom or 
usage of a caste to expel a member in his ab- 
sence without notice given or opportunity of 
explanation offered is not a valid custom. Khi8- 
KAHAMI r. VlUANAMl. 

[I. L. R, 10 Mad. 133 

8 . — an righ!' io offiro of Khatih — Maho^ 

mfdan laio^Bom. Hog, jj of 1887, n. 21.] Sec- 
tion 21 of Reg. II of 1827, has no applica- 
tion to suits between Mahomedans. A dispute 
as to the right to an ofilce, such as the office of 
khatih {or proaoher) is said to be among Maho* 
medans, is not a caste questiou within the lueuii- 
ing of tbo term ns used in the section ; a suit { 
will tbereforo lie to establish such • right. I 
lUnniM 8 ahk» vat.ad Aumkd Sahew r. | 
HUSKIKMIIA VALAD KAUMIHHA FaECIU, | 

[I. L. R, 13 Bom. 429 | 

(4) CHARITIES. 

9 . -— pytH'vdinr ('oih\ *, ^Sanction ‘ 
granted to tteo nrntOHH neportitelg to inntitufo 
ttHit in rrnjgeet o/omich of ehnritafdv trnnf.] Jl 
institute<l a suit with the Collootor’s sanction to I 
compel the porformauiH) of a charitablo trust ; I 
X> was snbse(|ueutly joined us plaintiff, having ; 
also obtained the CuUoctor s sanction to institute ! 
the suit : Held, that the sanction obtained by /> ’ 
related bock to the Institution of the suit. Ra- | 

MA^^YAlRUIl r. KUiSUNAYYANGAR. j 

lU L. R. 10 Mad. 185 ! 

I 

10. — o/ Adroeafe-Oeneral, neeemHyof 
^Viril Procedure Code 1877 and 1882, j». 63'>^ 


RIGHT OF SUIT-c/>»f;«wcdf. 

(4) CHARITIBS— ca«f7nwr<f. 

an alleged breach of trust. Giyana Samba k- 
DHA Pandara Saxnahdi t\ Kandasami Tam- 
untAN. 

[I. L. R. 10 Mad. 375 

11 . — Public charity — Public charitahle 
or irtigioun trunt — OJferingn made to a7i idol-^ 
Liahilitg of persons in ponaensi on of an idoVs pro^ 
perfg — Account— Jurisdiction of Civil Courti in 
cancit relating to public chariticH — Civil Procc* 
dure Code {Act X of 1887), n. 639 — Pirect in* 
tercHt, ” meaning of,] 1. A trust for n Hindu 
idol and temple is to be regarded in India as one 
created “ for public charitable purposes with- 
in the moaning of s f>r>9 of the Code of 
Civil Procedure (Act X of 1877). 2. The Hindu 
law recognizes not only corporate bodies with 
rights of property vested in the corporation 
apart from its individual members, bnt also the 
juridical persons or subjects called foundations. 
A Iliiidu who wishes to establish a religious or 
charitable institution may. according to his law, 
express his purpose and endow it, and the ruler 
will give effect to the bounty, or at least protect 
it. A trust is not required for this purpose as 
it is by English law. .8. Those who take charge 
of gifts made to a religious or charitable . institu- 
tiou — whether bucU gifts oonsist of cash, jewels 
or laud — Incur thereby a responsibility for their 
due application to the purposes of the institntion. 
I hey are answerable us trustees would be. eiren 
though they have not consciously accepted a trust: 
and a remedy may be sought against them for 
mal-administratiou by a suit open to any one 
interested os under tbo Roman system in a like 
case by means of a populavis actio. The plaintiffs 
ns relators, filed this suit, under s. 639 of 
the (.'ode of Civil Procedure (Act X of 1877), 
against the defendants os trustees of the temple 
of Shri llanchhod Uaiji at Dakor. The plaintiffs 
were five in number. The first plaintiff was the 
hcrcilitary manager of the temple and its append- 
ant villages. The other plaintiffs were priests 
residing at Dakor, w'ho ordinarily took charge of 
pilgrims visiting the shrine, and performed wor- 
ship of the idol on their behalf. The defendants 
were the xA/ or ministers of the idol — about 
one hundred and fifty in number~who took office 


MeUgimn inetitutioH^ nuit concerning managctncnf by here<litary dosccut. They remained in con- 
In a suit brought in 1881 with no written ; stant attendance on the idol, performed the daily 
consent of the Advocate-General by the head of services at the temple, collected all the offerings 

an a^nam for declarations that a math was made at the shrine, aud kept them in a hhandar 


•ol^eot to his control : that ho was entitled to 
amdnt a manager : that the present head of the 
mSk wrai not duly appointed and his nomination 
Mi ptedeoessor was invalid ; and for delivery 
of posaemioii of the moveable and immoveable 
ptopmiiesof the math to anominee of the plaintiff ; 
the Maim extended also to religious estobUshmente 
atBrniares and elsewhere connected with the ; 
math: £tald Umt the consent of the Advocate- I 
QensrM tc the suit was not required ; the suit hsv- { 
hssn ipitiinted under the Civil Procedure 1 
Cm at ttitt hud the cause of aetdott not hMag ’ 


or store-room. The god 8hri Ranch bod Raiji was 
held in great veneration by the followers of the 
Vmishnava religion throughout Western India. 
Every full moon, thousands of pilgrims resorted 
to the shrine, and made offerings to the dei^, 
of cosh, omamonts, Mothes. and other articles 
amoiiutlug in vsloe to abont a lakh of rupees 
in the conrse of a year. Besides these offeiinga 
the tconple enjoyed a grant, in perpetuity, of the 
revenues of several imam villages, wh&sli 
Dakor and Kangri yielded the laigei^ ineoM. 
The plainUlfi sued as persons Interested in the 
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(4) CH\flITIBS-w«>»/iiim/. 
ma!ntenanee of thi* public roli^ioas and charita* 
able institution, anl prayed that the Court would 
make the defendants, iw recipients of the offer- 
injfa at the idol’s «hriue, aeoouutabie. as trustees 
for the riifhfc disposal of the projwjrty thus ac- 
quired, The plaintiffs allejfcd that the inoome 
of the temple had larj^ely increased, and had 
been wronjfly appropriatil by the defendants t> 
their peraonal purposes. Tii^y, therefore, prayel 
for an account, for the appoiiitmcut of a rcMjeivor, 
for tho removal of the from their 

office, and for the scittlement of a scheme of 
future manairement. The defendants iinswerchl 
{infill* alia) that the plaintiffs had not such ii 
direct interest in the institution ns t4) entitle 
them to Ruc under s. oip of Act X of 1877 : 
that they themselves were owners of tho i<lol 
and of the idol’s property, and that, as such, they 
wore not liable to render an account i)f the offer- 
IniarR they had colhH‘tc<l at tho shrine. They also 
contended that they were not lial)le to he removed 
from their ofliecM. wliich tliey an.l their attestors 
ha«l held for .several CMituiK's past. TIm 3 District 
Jiidiro dismissed ihc suit, on the preliminary 
jrroiind that, except the fltst plaintiff, who was | 
a here<Htary inaua; 4 er of the temple, the other ] 
]»lainUff.s had not such a dirts't interest in the j 
charity ns to entitle them to huo uinler b. 
fiHO of the. (\)de of ('ivll Procedure (Act X of 
1877) : ffrhl^ n'versin*' tlio deciBiou of the Dis- 
trftt Judfje, tlmt plainliffn No«. i.’-- -r», ur prints 
reRidintr at Dakar and taking' part in tho worship 
of the i«loI, were direiJtly intercHted In its due 
performance and its maintimaiioc ’J’houjfh th<3y 
raififht not he truRtccH, they were clearly amoujf 
tbone W'ho, in practice, benefiU'd by the execution 
of the trust, they had thus an undeniable 
loruH xtandi as relators, and the suit could 
proceed at their in.stAaiifa!. JlrUl^ further, that 
the tthi'vaku were not tho owners of the offerings 
made to the idol. As recipient of those offerinifs 
they were responsible for their due application 
to the pnrfKwes of the foundation. They w'ere 
liable, as trustees, to render an account of their 
mana$roment. The Court accordingly directed 
District Judge (1) to take steps cither by ap- 
pointing a receiver, or otherwi.se. in his discre- 
tion, for guarding the property of the temple ; 
(2) to take an account of tho property and of the 
receipts and disbursements of the temple ; (3) 
to make tbe requisite orders for recovering pro- 
perty appropriatdl by tbe »hi mkn ; and (4) to j 
draw np a scheme for tbe future marjAgement of ' 
of the temple and its funds, regard being had to 
tbe established practice of the institution and to 
the position of the *krrak* and of other persons 
Gonneoted with it- The jnrisdiction of (he Civil 
Oonrts in matters of this kind disenssed. Mano- 
BAR OARBSB TAITBSKAB r. LaKBMXRAM GO- 
niTDRAir. 

LI- L. R12Bom.847 

See Kavohae r. Kibbavraii. 

(1, L. R- 12 Bom. 267 note 


, RIGHT OF SUIT-c.>sfisi#rrf. 

(4) CIUniTIBWiisf/iiiferf. 

I 12 . — Teunt /ae ptthfie rtthfhnji 

I raft trMt-^Saft hy teotghipptr of ientfU 

; rtdafiHg frH*t—f*ivil l*ntttiinre Coiis, ss. 5o. 

j XXof Latr.] Thodefwi* 

I danU made a gift of land to a llinau temple for 
I the purpose of defraying tho exfwnses apjMrtain* 
iug to the idol. Tho U>mple was built and the 
gift made in 187(1. The defendants obtained 
j from the Uevonue authorities mutation of names 
I in tho idors favour and an acknowledgement 
I of the |)ersou whom they nominated as agent 
I or managor. The plaintiff, alleging that they 
' bad Hui>se<]ucnt)y nqiosseHsed theinselvas of the 
laud and tho profits aecrut ug therefrom, and 
that he was interusbMl as a Hindu In worahlp* 
ping at the Uunple, ami professing to sno on 
behalf of the eiitiro Ixsly of the worshippers 
thereat, sued fur a declaration that the land was 
irak/^ and the idol or titled to hoM it in his own 
name ; that the defmiilantH should be Uireoted 
to apply the iiK'ome of the proiwrty to the pur* 
posert of the temple, and that the Court should 
give sueh orders and instructions as might be 
neooRsary arid proiier for the future manage- 
ment of the benpie and paymeut of Inoomo. 
No san^ion to the institution of the suit wan 
obtniiiCiT under s. of the (,Hvil Procedure 
(Vxle : ////// by the Pull Betioh that the gift 

, made by the defendautH constituted a trust for 
i the purposHw of the temple. Per E(M]K, 0, J., 
ami TruuKij., J., that the dofeudauU before 
i the Court did not omistitu to themselves trustees 
in any sense. I/eld alHo by tbe Full Bifnch that 
the suit was not maintainable as against those 
deftnidaulH. Ptt KruAtOHr, J., that the suit 
was not maintainable under the Hindu Law ; 
that tlie truHt was one fur publie religious pur- 
p<}soH ; that such a suit, iu which the plaintiff 
asked to ha/o the trust o/lminisU^'iMl by the 
Court, could not be maintained withont the 
sanction nsjuired by s. Silll of tho Co^lo ; that 
j assuming s. 5.10 to bo inapplicable, and Act XX 
of to apply, tho suit could not bo maintain- 
ed without tho sanction required by that Act; 
and that, with reference to s. 50 of the Code, 
no cause of action ha<i accrue 1 to plaintiff alone 
on which h"* cmiM maintain tho suit. Per 
Brxtrs, 0 J., and Tvuukll, J., that if tho trust 
were one for public religions purposes, the snit 
as against the defendants before the Court must 
fail for non-compliance with the provisionsof s,039 
of tho Code and. if for privateer //«/»</• private 
religious purposes, it mast also fail, since there 
was no principle on which the plaintiff, as <mh 
of the public worshipping in the temple, ooald 
maintain it against those defendants who 
not trustees, bnt (if they had wrengfnity mte 
possession) trsspimsers ; that Act XX of IfivS 
could not apply ; and that, with refereaoe te 
s. SO of tbe Code, the plaintiff oonld net BlitlB* 
tain tbe salt alone on his own behalf, or dii |)^ 
half of himself and others against thosb defte^ 
ants- Jawahra t- Akhar Ilitsain (t In It 7 An, 
178 ) diitingnlRhed- Mawkar OuHiSit TMuMnf 
T. Lakhmiram Sfirind Ham, (t, L, R If Boih» 
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(4) CHARITIES— 

247); TjufifuniMM Bihi y, Knzirun Bihi (I. L. R. 
11 Oilo. 33); and Jfira Lai v. B Jut iron (1. L. II 
6 All. 602), referred to. WujUl All Sitah v. 
BinatullaJi Jteg (I. L. R. 8 All. 31), approved. 
Uaobubar Dial r. Kehho Ramani:j Dar. 

[I. L. R. 11 All. 18 

13. — Oivil Prorrditrt Codt\ m. 639-^ Intcrefit 
tMCtfitary to »vpport a tult—Suit to romorr a 
trMtrf,] The plnintiffa, having? an interest 
ai the mana^^ere of a temple in seeing^ to the 
due performance of the reliffious part of the 
adminiftration of a certain charity endowed for 
the auetenanoe of Brahmans and connected with 
the temple, and bein{( further interoHted in its 
administration as Brahnans entitied under 
certain oircumstaoces to share in the benodts of 
the charity, sue! under s. 639 of the Code of 
Civil Procedure to remove defendant from the 
trusteeship of the charity on the pfround of fraudu- 
lent mismanagfement : Jfehl, that the plaintiifs* 
interest did not support the suit, (ftuofir : 
'Whether a suit for the removal of a trustee will lie 
under the above section. Narasimha v. Ay van. 

[I. L. R. 12 IJad 1C7 

(6) COMPEK8ATION. 

14. — oowtH'Hmtion for wrongful ttrhurr 
of CiUile-^VattU Trexpanx Act (7 o/ 1871.] A 
suit for compensation for wronprful seizure of 
cattle will lie in a Civil Court, the provisions of 
Act I of 1871 belnpr no bar to such a suit, 
Ntmttz MoUah v. Lull Mohun 7)ifjafJgccr, l.’J 
W. R., 279, approved of; Ailcmy. Kalla I)ur:i, 
2 C. L. R., 844, dissented from. SHurruuufioN 
Bah Coomar r, Hokna Showtal. 

fl. L. R. 16 Oalo. 159 

(6) CONTRACTS AND AGREEMENTS. 

15. — -l^'f IX of 1872, Skwf. 10 and 
11— OH a bond pmttvd to a rnhtor.] A money- 
bond taken by minor is good in law. and may 
be sued on, Hsnuant Lakshuan r. Jayahao 
Karrikha* 

[1. L. R. 13 Bom. 50. 

(7) COSTS. 

Id.— Anf to rocotfr tout* inturred in former 
prooeodioff* in Oitnrt baring jHrhdittioH.’] An 
objeotion to the attachment and sale of a house 
which was advertised for sale in execution of a 
deoree for enforcement of lien, was allowed, 
upon the ground that the objector had purchased 
the house from the mortgagor, and his purchase 
was not subject to the decree, to which he was 
not a party. The deoreo*holder then brought a 
suit against the objector, claiming a declaration 
^ his right to recover the amount due under hie 
oeeree by ettforeement of lien against the bouse, 
nnd that the order relessing the property from 
httsebynt riMmid be eet aside, and also to re- 
cover ^ eeeti Incurred by him in the eaeontion* 


RIGHT OP SUIT— conftwttfd. 

(7) CO&IS- concluded. 

department on the defendant’s objection : Held 
also that inasmuch as where a Court, having juris- 
diction, orders or refuses costs, a separate action 
for such costs cannot be brought, the plaintiff 
was not entitled to recover from the defendant 
the costs incurred by him in the exeention depart- 
ment, Mahratn Ban v. AjudJtia (I. L. R. 8 All, 
452), followed. Kadir Bakhsh v. Salig Ram. 

[I. L. R. 9 AU. 474 

(8) DECREES, SUITS ON. 

\7.^ Declaratory decree — Maintenance euit^ 
decree in — Annual payment*,’] A Hindu widow 
obtained a decree in 1876 which provided that she 
should receive future maintenance annually at 
a certain rate, but did not specify any date on 
wdiich it should become due. In 1887 she filed 
the present suit claiming arrears of maintenance 
at the rate fixed in the decree of 1876 : Heldt 
that the suit did not lie. Sabhanatha v. Lahthmi 
(I. L. 11. 7 Mad, 80), distinguished. Vemkanna 
V. A IT AM M A. 

[I. L. R. 12 Mad. 183 

(9) EASEMENTS, 

18. — Ohstniction — Aeqvieteenee — Suit for re^ 
moral of obstruction — Decree for plaintiff guali^ 
tied by declaring that parties retain rights eJcer- 
cisedprior to obstruetion,'j In a suit for the re- 
inovul of a building which the defendants ^ad 
erected and which was an obstruction to the 
plaintiffs’ right to use a court-yard adjoining 
their residences, it appeared that the land on 
which the building stood did not belong to either 
party, but that all the inhabitants of the mohulla 
had from time immemorial exercised a right of 
way over it to and from their houses. It also 
appeared that on a part of the same land, there 
had formerly stood a thatched building n^ as a 
sitting place ” by the residents of the mohulla. 
Held that the right which was aUeged to have 
been obstructed was not a public right of way, 
but a right which was confined to the people 
I dwelling in the mohulla and going to and from 
the houses in the mohulla ; and that the suit, being 
brought in respect of an interference with a pri- 
vate easement, vros maintainable without proof 
of special damage. Karim BaJtJth v. Budha^ I. L. B. 
1 All. 249, {rchanyi v. Ganpati^ 1. Ii. R. 2 Bom. 
469, and Vda Begam v. Jmam^ud'din^ I. L. li. 
1 All. 82, distinguished. Held also that there was 
no principle of acquiescence involved in the case, 
itiasmnoh as there was no evidence that the 
plaintiffs had given their actnal consent to the 
building, and the only evidence of their aoqnies- 
cenoe could be that they did not immediately 
protest, and the defeadante most have known 
that ther were building npon a oonrt-yard wbioh 
their neighbours had a right to nse. Via Begam 
y, Imam»ud-din. L L. R, 1 All 82, and Bamtdea 
r. Dyson , L- R. 1 H. L. 129. referred to. Fatrbtab 
Kuan v.Hubammad Yusuf ; Muhammao Yusof 
r. Fatrbtab Kban. 

(1 L.B.9A1L4M 
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RIGHT OP 

(9) BASEMENTS -cofic/i/rfffrf. 

19. — /“rirary, right A customary 

nght of privacy, under certain conditions, exists 
in India and in ttio North-Western Provinces, 
and is not unreMonable, but merely an applica- 
tion of the maxims jt//* utere tuo ut alirnkm non 
laedof and aedificarr in tuo projtrio itoio non I tat 
quod alteri ttocmt, A substantial interference 
with such a right, where it exists, if without the 
consent or acquiescence of the owner of the domi- 
nant tenement affords such owner a good cause 
of action. Gokal Piusad c. Uadho. 

[I.L.R. 10 All. 358 

(10) EXECUTION OF DECUEE. 

20. — Ohjerfion to attarXmont hy judymrnt-drhtor 
on ht‘half of other* — Order ayot nxt dverrc-Judder—- 
Civil Procedure Code {Act XIV of 18^2). h*. 214, 
278, 279, 280, 281, 282, 283.] Whore a judgment- j 
debtor claims property which is the subject-inath^r j 
of attachment, either on his own account as his ' 
own property, under whatever right, or n-s the . 
representative of third parties in which capacity ; 
he has been sued, the question between him and ; 
the attaching creditor is proiwjrly ouebetwwn the i 
parties to the suit under s. 214 of the Code of j 
Civil Procedure. But where the judgment-debtor 1 
raises the claim or objection on behalf of third { 
parties who arc not represented before the Court, I 
the order passed thereon must be regarded as an 
ordQr under s. 280 of the Code, and the only mode | 
in which that order can be contested is in a re- 
gular suit as provided by s 28.3. In eX(*cution of \ 
a decree against a judgment-debtor in his private ; 
capacity the judgment-cre<Utor attached certain ' 
property. Thereupon the judgment-debtor ob- i 
jecM that the property attached had been dwli- 
catod by him some time previous as trait/ under a 
registered xcah/namah, and that ho was only in 
possession as mutwali under the doe^l. The lower 
Court found that the document created a valid 
wak/^ and allowed the objection and release<l the 
property from attachment The judgmeut-crodi- I 
tor appealed. At the hearing of the appeal it | 
was contended that no appeal lay, inasmuch as | 
the order was one under s. 280 of the Civil Pro- | 
oednre Code. On behalf of the judgment-credi- 
tor it was contended that the order was one un- 
der 8. 244 and was thus appealable. Held that 
the order was one under s. 280 and that no appeal 
lay, the remedy of the judgment-creditor l>cing | 
by way of a regular suit as provided by s. 283. 
Roof Lall Dasb r. Bek an i BIkau ; BIohinkk | 
Hohitn Roy r. Bekani Heah. 

(I. L. B. 15 Oalo. 437 . 

Procedure Codt (Act XIV of 1882), I 
!»• 280— 2SS — Judgment-debtor, Suit hg^ to eefub- \ 
Uek title te property the imhjecUtmttrr of claim | 
in oiceeution^proccedtnge,'} A judgment-debtor is ! 
not neoeNanly a party 4r^nst whom an order is 
within the meaning of that term as used in 
i. 283 of the Code of Civil Pxocadnre so as to 
pteclttde his institnUng a snit after the lapse of 


j RIGHT OP SUIT — eomtinued. 

I (10) EXECUTION OF DBOaEB-cesfimwrf. 

f one year from the date of such order (the period 
' of limitation proscribod by Art. 11, Sch. if, Aot 
; XV of 1877) to establish his title to and to ro* 

' cover possession of the property which haa been 
the Bubjoct-mattor of a claim in exeeation»pro» 
oeedingR, and in respect of which an older haa 
been made under s. 280 of the Code, KtDAp 
Natu CifATTEiui r. Rakhal Das Chattkiui. 

(I. L. a 15 Oalo. 674 

22. — Deeeaard judgment -debt or — ilivctifica 
againat a jn r*on not the legal repmcnf/itiveA 
The defendants along witli ,V and 0, had 
broughl a suit against one A, in the Civil Court 
at Peshawar in the Paujab and obtained a decree 
on the 23rd July 1878 for Rs. 30.746-12, In 
1881 apidieation for transfer of the decree to the 
Court at Moratiabad for execution was made and 
it WAS granted, but no steps were taken there* 
upon. On the 12th Juno 1883 tidied. On the 
30th April 1884, the defendants again applied to 
the Court at Peshawar treating their Judgment- 
debtor as being then alive, for a fresh oertifloate 
to execute their dot^ree in the Bloradabad distriot, 
and ob^nod it. On the 20th of Angnst 1885, 
they iiilAle an a)>plicatioii to the DiatHct Judge 
of Mortidabad for nx«nitiori of tholr decree, and 
ill it, it w‘as stated that the application was 

for execution against .1 anil after his death 
against A L, the own brother, and D K, widow, 
and L P and others, sons of J, residents of 
Knndnrki, and the said J L at present residing 
at rinbalU, and employed in the Commissariat 
TranN|K>rt Depnrtroont. judgment • debtors.'* It 
M'AH fiirtlier stated that '* the judgment-debtor 
is dead, and his heirs arc living and in poasee* 
Sion of his cHtati*, and .1 L himself has rea- 
lise^} Us. 9.r37-4-9 due to the deceased judg- 
ment-debtor from the Commissariat Department 
of Calcutta and appropriated the same, therefore 
to that extent the person of tlie said A A is 
liable." Notiheatiou of this application was issoed 
to .1 A as also to the other persons named 
therein. A A objected to the applies tion as against 
himself stating that, although he was the brother 
of /I. dficeased. yet he always lived separate and 
carricMl on husiness se|)arately ; and that there 
was no connection or partnership between him and 
the deceased judgment debtor, and that be had no 
property of the deoease<i in his possession. Far- 
ther that as A left issue, it was wrong to call 
him heir to A. and take out exeontion prooese 
against him. In reply to these objeotlons the 
judgment-cre<iitorH (defendants) did not oontend 
that A L was the legal representative of the do* 
ceased judgment-debtor, but treated him as a 
person in poasession of a anm of mon^ heloim. 
ing to the deoeaaeil and therefore Ual»lo to t£e 
extent of the sum so received by him. Tho Bah* 
ordinate Judge holding that A A was the bro- 
ther of the deoeasod and had teaUsod the mooMt 
from the Commissariat OflBoe, which he IhUed 
to prove that he paid to the deosased^ eediead 
cxccttUoD to proem against him. A A theo 
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()0) EXECUTION OF momy^'ornlvded. 

ioiititot«d tbi«i suit to set aside the order of the 
Sabordioate Judge. It was contended first, that 
the suit was in effeot a suit under s. 283 of the 
Code of Civil Procedure and therefore barred 
as not having been bronglit within a year 
from the order of the Subordinate Judge ; and 
sdcondlj, that the proceedings of the Sui^rdinato 
Judge were held under a. of the Code and 
therefore no separate suit would lio. Udd, that 
U^e first contention must fail, inasmuch as an 
essential oonditiou precedent to a suit under 
S.283 of the Code, is the making of nu attachment 
of some property ; of objection being taken to 
such attaohmeni; of investigation being made 
into such oldeotion ; and lastly, of its being 
allowed or disallowed, and these did not exist in 
this oase. The second ooutontiou also must fail, 
as the Babordiuate J udge never treated the pro- 
ceedings in execution against A L upon the 
footing that ho was the legal representative of 
the deceased judgment-debtor, Mahomed Aija 
Ati Khan v, JJIulmifkund, li. U. 3 I. A. 241, Nadir 
tTmaaia v. Jitpen Chttud Itanmrat^ 3 C. L. U. 437, 
were referred to. Anoan Lal v. Gudab Mal. 

11. L. R, 10 AU 479 

(11) FRESH SUITS. * 

UZ.— Civil Pmcrdiiiv ('(Xfr, M 318, 335— .SV;/ to 
rrcpwr po^nemoa o/ ptuipedij mild in ercrutiou 
0 / donre,l attached certain land and a house 
in execution of a decree against /i, .V put in a 
claim, under s. 278 of the Code of Civil Prooe- 
dure, alleging that ho was in possession as pur- 
chaser from /?, The claim was rejected. No 1 
suit was brought bv M to contest this order, .s ■ 
powhased Uie said land and house in execution 
and obtained a sale-oertiflcate. In 1881 S sued 
iff to recover possession of the laud and bouse, < 
alleging that In cxeouUon-proccotlings in 1882 he ' 
UM been put into possosslou of the land, but not 
m the house, which was found locked up by the ( 
Court amin, and that .V prevented him from . 
enjbjlng both the laud and house. M pleaded 
that Nhad never been put into possession, and 
•fain set up hU title as purchaser from 7? and 
ppseeosioa under such title. The Hunsiff found 
hhd been put into formal or constructive 
MiHMiou of the land, but not of Urn house, and 
dapreed tho claim. On appeal the District Judge ' 
nala that S was bonud to proceed according to 
t^ protisions of s. 335 of tbc Cotie of Civil Pro- ' 
cad Ufa to reoovor pcasassion, and could not bring ’ 
• hhPhrata suit: Mdd that, whether there hatl ‘ 
2J5* logju dauvaiy or not the suit was not barred. ‘ 
BSTO r. Huttusajii. 

[I L. R, 10 Mad. 53 ‘ 


(19 XiAKDXiOED AND TENANT, SUITE CON- 
OBENING. 

/VaiWiw Codv, 1 . 1 1 — Xtmtdjt 

zJ^S*t hr A 

ifiWMif hafiBf taoai'ipad a nottpa of attaduttant 


RIGHT OF SClT-^continued. 

(12) LANDLORD AND TENANT, SUITS CON- 
CmNlNQ^eoncluded. 

under s. 39 of the Rent Recovery Act sued in a 
Distriot MunsifTs Court to have the notice can- 
celled, no specific damage being alleged : Held^ 
that the suit did not lio. Mahoued v, Laksu- 
MIPATl 

[1. L. H.IO Mad. 868 

(1.3) MUNICIPAL OFFICERS, SUITS AGAINST. 

25 — Bombay JJhtrict Municipal Act {VJ of 
187.3), ft. 33 — Sait to rstahlUk right to build strve- 
fare forbidden by Munieipalil y ] S. 33 of the 
Rombay District Municipal Act (VI of 1873) 
gives the Municipality a discretion to issue such 
orders as it thinks proper w'ith reference to a 
proposed building. Civil Courts cannot interfere 
wnth that disoretiou, unless it is exercised in a 
capricious, wanton, and oppressive manner. Tho 
plaintiff was the owner of two houses on each 
side of the passage of n hhidhi, or open square, 
containing three or four other houses. He pro- 
posed to connect the two houses by building a 
story across tho passage at such a height as not 
to interfere with tho passage of those who were 
entitlefl to go to and frc. He applied to the local 
Municipality for permission to build in tho man- 
ner he proposed. The Municipality forbade tbc 
work, on tho ground that it was likely to inter- 
fere with the access of light and air to tho neigh- 
bouring houBos, The plaintiff thereupon sued 
the Municipality to establish his right to bqlld 
the proix>.Mod structure. It was contended for the 
plaintiff that the Municipality ongbt not to have 
refused permission in tho interest of tho neigh- 
bouring householders, who were able to protect 
their own rights in case of injury : Ifdd, that 
the suit would nob lie. as tbc order of tbc Muni- 
cipality refusing permission was not an unreason- 
able one under tho circumstances of the case ; 
field, furtlier. that tho authority of the Munici- 
pality was not in any way affected by the cir- 
cumstance that the proposed erection might be an 
encroachment on private rights subjecting the 
plaintiff to an action by the persons injnretl. 
Nagar valab Nabsi r, Municipautx of 
Dhakdhuka. 

[I.L. R. 12 Bom. 490 

(14) OBSTRUCTION TO PUBLIC WAY, 

26. — Smeitil damage — Ltatte—- Right of hgnet— 
IWtpatit,] The plaintiff, a holder of a ten years' 
lease of the share and rights of one of the co- 
sharers of a village, sued for the demolition of 
certain baitdiugrs and constructions on a plot of 
laud within the area of the village, on the ground 
that the public had been very much inoon- 
venienced in going to and coming from the road, 
and in taking carts, carriages, cattle, &o., and 
that he by reason of his own inconvenienee;, and 
also as lessee in possession of the entire rignts of. 
his lessor, hod legally and justly a right to bring 
the action. The findings of fact were that by 
the terms of the lease plaintiff was entitled to 
m ai nl i dn the aothm as representing the aemin* 
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RIGHT OF SUIT-coH^i/iK^'i#. . RIGHT OF SUIT-^«i«^m^i<‘<l, 

(14) OBSTRUCTION TO PUBLIC WAY-^fl«Wrf. j (Ifi) OFFICE OR KMOLUHBNTS. 


dari rights of his lessor ; that the obstructions 
complained of existed when the lease was grant* 
ed ; that the roadway raentioued in tlie plaint 
was one used by the public in goucral as a foot* 
path and also for vehicles, and that the buildings 
oomplaincd of had enoroachul on the road. 
The suit was dismissed by the first Court, but 
decreed in appeal by the lower ui'pollate Court: 
I/tld, that iu the ab.*<cneo of damage over aud 
above that which in common w'ith the rest of the 
public the plaintiff lias suutained. his ac tion munt 
fail. Public nuisance is nclionablo (miy at the 
suit of a party who has sustaincil si»ecial tiatnage, 
and the case law of IlritUh India iu this rsspect 
is the same as the rule of Euglish law on the 
subject. Further, that Ukj Icano to plnintifi 
failed to show cither that the land upon which 
the defendant ha-s built i.n included iu the lea-e. 
or that it intended to confer upon tlu* plaintilf 
any right to iiuoslion tlio legality of tin* erect lon.s 
existing at the time of tW‘ it ano. S,tf/{uv. 
him I. L 11. '2 Bom 4.*»7. and h<tnnj Jtukk.AL 
y.Budhu.l, L U. I AU 2111 lefcrred to. Kam* 
I’HAL lUl, r. IlAGliL'NAA'DAN 1’KASA1>. 

[I. L. li 10 All 498 


, 38 . — Kar/Mm AfiiJi'tiit Ji/ujuhtffOH XXXJX ^ 

( 1802, j». 7 — OlKi’t of karnom in a u mtfuiari 
' ^ittooouion to — bVnuilo do i munt — IiU'ttpafJtff 
j of liort hrir.] The kiivmm of a somindari village 
I Imving ditxl, leaving a widow his heir, thoKomia- 
’ dar appointed her to the office of hamow. The 
I ncarost male xujthida of the deceased Aaraani 
i (from whom ho was dividcil) sued to osUblisb bis 
I right to the oflico of htrntm : UoUt (1) that a 
I woman cannot hold the office of hirmtm : Hold 
I further, (2) that whim the immcKliatc heir is Iu* 
i capacitated, the nearest male sapndo of the do- 
ce;i«cd knonoio^ is eutitloil to Huccoed to the office, 
he was therefore the proper person to maintain 
the suit. CUANDUAMMA l\ VkN'K ATI iAaU. 

[I. L. R. I0Had.da6 

29.— f #ri7 Proenhir*' ('oih, /t, H^^Utoeditar^ 
vniht to on ofth’O — Ih t'hn'ot ot'tj fit ootfi ■ JUTisdio* 
tom - Pmutunitut . ) A hiiit for tlio cstablishinont 
of a right to the Inocilitary title of musicians to 
u mtra will lie under h. 1 1 of the Uvio of Civil 
Procedure, notwiiliKtaiiding that tho right sought 
to be ostablUhed is one wdd(5h brings iu no profit 
to thos<» claiming it. MaMAT UaM BaVAM tf. 


27. —-Ohstrnefton hy hinhli uy — Suit hy Zimnohir 
for ft'nioi'dl if huilt/niy —SjHoiat ditoioyr.j The 
plaintiff, nvUo is tlie zcmiinlar of the village, 
brought an action claiming to hiivu a rhnfmtra or 
btfilding erected by tho ilofcudunt iu one of tho 
village roads removed. Tho road in (incHtiou wiw 
a ktitehii road used by tho village over which tho 
public bod a right of 'way, and it bad been de- 
dicated OH a road for tlio use niid rnnvcuieuco of 
Die general public The plainlifT got a decree 
for the removal of the rhutmtnt and the defend- 
ant appealed : Hold, that the rule of English law 
that a member of the public cannot inaiiiUiin an 
action for obstruction to a public road without 
Khowing special injury to himself beyond that 
suffered by any member of the public, does not 
apply to a semindar who or whose predecessor iu 
title had dedicate*! to the puldic the road over 
his zemiiidari land. A zomiudar in giving the 
public a right of road of way over his land does not 
give tho public or any one else a right bi inter- 
fere with the soil of the road, an by erecting a 
b ulding upon it. In such a case the zemindar 
has in commou with the public the right to use 
the road as a road ; over and above it, he has a 
right to the soil in the roo*.!. which be bad never 
given to the public. In an action of this kind, 
the xemindar does not sue as a guardian of the 
pabUo» but in respect of an interference with his 
own rights of property. Ilaroda Vnuad Mh 41> 
afeo Y. Ootachand M\L$tnft e, ,'i B. L. B. A. 0. 2^5 
12 W. R. IfiO, discussed, Dhradou v. Paynt 
2 Smith’s L. C., 9lh I>1., LH, H. v Pratt, 4 E. k 
B. 860, HolU V. IVjrfry of St. Grorgr thr -Var/yr 
Southwark, 14 Ch. D. 785. and Oiudfon t. Hlrhard- 
m {h. a ? Oh. D. 221) referred to. Tota r. Sak- 


out SlVGE. 


[I. L. R. 10 101.553 


Bai’U 41am Atai Buua Buakat. 

1 1, L. R. 15 O&lo, 159 


30. — ( (fit t'ouH'r jurindiotinn ftror tuitn to re- 
npirf of iiu injury outitad hy rxohtfiott. from aa 
hrrrditary oftirr^ Horn hay Ht r/ diiaiy (tjfir rf Art 
ilJJ of inTl), it. 40 -//’/fvf/rm of ati o/firhttor^ 
bWr rhrfiou -Ayrirtornf tu trdraint of free 
drdivn ^Pomhay Art .V I87f>, h. A, Jtn applira- 
tnm to JtUitx hrtourn pnro tr pontotm.] The plaint- 
iff and liiH co-Hharern in a hnUMrni mtao^ entered 
into an agt.-iemout in fur the porformanoe of 
the dutie,H of tin: rntan by the several sharers in 
turn. The agreement provided that if any of tho 
sharers pmvented tho noramatiou of a sharer to 
officiate in his turn, ho should pay R«. liaias 
<l.amac<jH to the poison thus Lxclndod from offioe. 
Tdie plaintiff alleged that in I88;i It was his turn 
to olfioiato, that the defendants, instead of elect- 
ing him in accordance with the .igrocraeafc, nomi- 
nated another person, vrho was confirnnwl in the 
appointment by the Collector. The plaintiff, 
therefore. sikhI tho defoudanU to rc*oovcr Rs. 100 
a« damages for breach of the agreoment of 1869. 
J/dtl that the agreement could not be onforoad by 
a civil suit, ns it was opposed to the policy ot 
H. 4U of liombay Act HI of IH74, which contem- 
plaUw a free election of an officiator by the whole 
Ixxly of registered reproncnUtive mtandare to 
whom the Oillector Issues hU notice — an elac- 
tioii nnfetterd by any proit^wes made beforehand 
by any of the sharers. Held, lUao, that a foit ift 
resriect of any injary cauaeri by exclniion from 
office or service Is barred by Gie •eeond panigTipli 
of cl. ('0 of a 4 cf Act X of 1876. HaiHM 
regard to the wording of the seveiid otMfiin t3 
s. I, the bar therein provided U not UrniM W 
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EXOHT OF BWC^fityntinued. 

(15) OFFIOB OE 

•ttito afftioiiCkivenimont Kabo Fakdubako t. 
Mauadbv Pubsbotam. 

[1. L. It 12 Bom. 614 

QL^^CirU Procedure Code, 1882, e. 11 — 
for an office to which no listed fcen are attached^ 

Under a 11 of the Code of Civil Procedure 
(Act XIV of 1882), a suit for on office will lie, 
oven though the office be o religious one, to which 
no Bsed fees ore attached. Hashim Sahkb 
VA tAD Ahmed Saueb r. Huweinsha valad 
Kabimsba Fakib. 

[1. L. R. 13 Bom. 429 

tifl‘^^Suit/oradcthmtioH of pla int {(!'»' ritjht to 
oMoutte a» vrinttn and rrecirr ajp-rinpn — Jnrindu^ 
non of Cml Courf.] A suit will lie in a Civil 
Court for a declaration of the plaintiffs' right to 
officiate, in altomato years, as priests in a temple 
and receive the offerings to the idol. Lihba bin 
X iUfiBNA V, Bama bin Piuplu. 

[1. L. R. 13 Bom. 348 

(16) OFFICIAL ASSIGNEE. 


QQ.^Suit for vnauthoriird my incut n^dc hy 
aMiyHeo^Jneohcnt Act 11 ana 12 Vic., o. 2i, 

M. 28 and- 29— Z'Vowd.] The ao3ount of an estate 
formerly in the hands of a derivative executor 
who became insolvent and died in 1856, having 
been pending in Court for many years, some of the 
parties being interested in the origin^ estate and 
others as the insolvent’s oroditors^ a compromise 
was effected, under which a suit, brought iu 1858 
by the official assignee, representing the deceased 
insolvent, was dismissed by the consent of parties | 
in 1876. Part of a sum of money, paid to the 
credit of the insolvent’s estate iu pursuance of ! 
the ootnpromise, was made over, upon the passing i 
of the consent decree, with the knowledge of the ' 
assignee, but without notice to or the sanction ' 
of the Court, to a ^raon who had assisted in i 
taking the account From the representatives of I 
the latter, he being now deceased, the sneoessor ‘ 
in office of the assignee claimed repayment. In 
regard to the facts, that be was neither a party to 
nor had any control over, the compromised suit; 
that be owed no dnty to the Court in respect of it, 
nor to the creditors of the estate ; and that he 
had taken no unfair advantage of the assignee ; 
fieUl that there were no grounds upon which this 
repejment oould be olaimed. Abduol Hosskik 
BKNAIL ABADI V TVKKBB (OlTlClAt A8810NEE.) 

(X. L. R. U Bom. 620 
[L. R, 14 1. A in 

(17) POSSESSION, SUITS FOR 

/erpessPStiiHi by ^rrhaeer at $alc in 
e»$eatim tf deoroe^^CirU Procedure Code (wirf 
XiV ^ 1882), M. 11. 818-.Cim«fnra# remediet,] 
A pniehaaer at a sale in exeouthm not having 
npptied to the Couit lor possemion under s. 318 of 
tiO Code of flifi' w ^ 9 


RIGHT OP SVlT-^ontinued, 

(17) POSSESSION, SUITS fO'R-^oncluded, 

snib to obtain possession of the property purchased. 
Held, that, although a remedy might be open to 
the plaintiff under s. 818, still he was not preclu- 
ded from bringing a regular ault, the remedies 
being concurrent. Kibhobi Mohun Boy 
ChOWDHUY r, CUUNDEB NaTH PAL. 

[I. L. R* 14 Oalo. 644 

(18) PUBLIC OR PRIVATE RIGHTS. 

Q6.--Riyhtt(iifrazccattle-’Ciril Procedure Code, 
Ke. 81, b^-^Puhiio right -^Amendment of plaint.] 
A sued for an injunction to restrain interference 
with his right to graze cattle on the bed of a cer- 
tain tank. The other raiyats of the village in 
whom the same right vested were originally joined 
as plaintiffs, but the plaint was amended under 
8. 6:i of the Code of Civil Procedure, and their 
j names were struck off the record, ./i proved no 
j special damage : Jle/d that the fact that the 
j other raiyats of the village had similar rights did 
* not make A'n right o public right in the sense that 
I no action conld be brought upon it unless special 
! damage was proved. Venkatachala Kuppu* 
i 8AM1. 

j (I. L. R U Mad. 42 

(19) SALE IN EXECUTION OF DBCBBB. 

' to Kfif anidc mlc for irregularity^ 

; Jtengal Act 17/ of mO-^Civil Procedure Codc,^ 
\ 1882, an, ai2.] The words “in respect 
1 sales in execution of decrees” in s. 19 of Benga 
, Act Vn of 1880, do nob include any proceedings 
i instituted after the tale for setting it aside. S»- 
311 and 312 therefore of the Civil Procedure Code 
do not apply to sales under a certificate. A sui 
therefore to set aside such a sale for irregularity 
is not barrodby 8. 312. Sadhusaran Sinoh r 
PanchdkoLal. _ , 

(I. L. R, 14 Calo. 

Ram Logan Ojiia \\ Bhawani Ojha. 

(X. L. R. 14 Oalo i 


37,— 5^/7 to net aifidr Halt — /V.-itof— Snle unde. 
Act Jl’ of 1859— f /r/7 Procedure Code, h, 244— yle 
A'A'/// 0 / 1861, 11.] /? obtained an esr-part. 

decree for arrears of rent against S under Ac 
X of 1859, and in execution of that decre 
brought the tenure to sale. At tbe sale tbe te< 
nure was purchased by A”. S then brought a sni 
against Jt nod N to set aside the aale on tb< 
ground that the rent decree and all execution 
proceedings taken tberennder were fraudulent 
and alleging that B was tbe actual purchnaei 
in tbe name of A*. An objecUon was taken tha 
the suit would not lie, and that the questions i 
the suit were such as conld have been determined 
and were determined, by the Court executin' 
the decree : Held that neither s. 244 of thi 
Civil Procure Code, nor the corresponding s. 1 
of Act XXUI of 1861, has anv appUcatbm b 
proceedings in exeention of a decree under Ae 
^ o* 1869 . ^^e sn>t. be^ 01 ^ e to aet aaid^ 
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RIGHT OP SniT-^oH^mv<‘^. 

(19) SALE IN EXECUTION OF DECRBE- 

eoHcludcd, 

the sale on tbe prrotind of fraud, was maintain* 
able. Saroda Churn Chucherhutt ij v. Mahomrd 
Uuf Mvah ^ I L. R, 11 Calc. 376, distinguisbed, 
Buujo Gopal Sabkab r. Busibunnissa Bibi. 

[I.L. R. 16 Calc. 179 

Scv Mohendro Narain Chatubaj r. 

Gopal Mondul. 

[I. L. R. 17 Calo. 769 

(20) SUBSCRIPTION. 

QS^—Siihsrriptipn, Suit for — Liahilittf of Huh- 
acriherft to a proponed Town JlaU.'\ A suit will lie 
to recover a subscription promised, the subscriber 
knowing that, on tbe faith of his and other 
subscriptions, an obligation is to bo iucurted to 
a contractor for tbe purpose of erecting a build* 
ing to be paid for out of the moneys subscrilmd. 
Kedak Natm Bhattacuaiui /•. Gorie Maho- 
med. 

LI. L. R. 14 Calc. 64 

(21) TAX. 

39. — Suit forreorer taw iiirffait// feri/d — Jtoinlunj 
Ahkari Act ( T of I87>^), n. 21), (iminnion to 
ntaif proceed iH( fit under.'] ThotigU a person sub- 
jected to an undue demand may, under s. 21) of 
the Act. take steps by which the rcllector^s pro- ' 
feedings may be stayctl, still his absti iitiou from 
such a course will not deprive him of his ordi- 
nary right to recover money wrongfully taken 
from him for the benefit of a third person. , 
Nauayan Venicu /• Sakuauam Nahu. 

Ih h. K. 11 Bom. 519 

(22) WITNESS 

40. <— if action — Suit for dnuifif/en caunrd 
htf falnc xtatenu nt of witncMM in a unit. ] No action 
will lie against a witness for making a false 
stateinent in the course of a judicial proceeding. 
Chidambaba i. Tuibumani. 

II. L. 11. 10 Mad 87 

41. — Slaatlcr — Prirdege of witntnn — Slander 
uttered hg reitru'Xit whiht under rwamination in a 
judU'ial proceeding.] A witness in a Court of 
Justioo is absolutely privilegtid as to anything 
be may say os a witness having reference to 
tbe enquiry on which he is called as a wit- ' 
nesB. The plaintiff sued to recover damages for ! 
slander, the statement complained of being , 
alleged in tbe plaint to have been made by the 
defendant while being examined as a witness 
during the bearing of a case before a Magistrate, , 
It was found that tbe statement was ma<le in 
answer to questions put to the defendant as a 
witnets and idlowed by the Court os relevant to 
tbe case. Tbe plaintiff alleged that the state- 
ment was made maliciously, that tbe defendant 
bore him a grudge, and that it was to give vent 
to that grudge vnd to injure his repntation that 
the liutfffufut was made : Held, that the plaint 


RIGHT OP 8UIT^osG'au/rd. 

(22) WITNE3S-~c<isffSS^. 

disclosed no cause of action and that the suit 
had been properly dismissed. Bhikumrek SlKOIt 
V. BkCUARAM SlBKAU. BlIlKUMRKH SiNUIt f. 
Goti Kbisto Das. 

fl.L, P.15 Oalo. 864 


42. — Defamat ioH^CauM of action — VerhaJ ahunc 
— Special damage — WitHcnn — Pririlrge.] The 
plaintiff was cited as a witness by one ^ in a 
suit instituted by him against defendant. After 
laintiff's evidence had l^n ooucludod, in which 
e stat6<l thnt there was no enmity betueon him 
and defendant, the defendant was examined by 
the Court, and 8tato<l that there was enmity 
hetwoon him and plaintiff, and on tbe Court 
inquiring to know what was the cause of enmi- 
ty, defendant used words conveying tbe mean- 
ing thnt plaiutifTs descent was illegitimate. 
In a suit for slander institute*! by the plaintiff : 
-^thld by RuoDHr'UKr, J,. that, under the 
circumstances, the stat^^iucnt (iomplaio ml of was 
made by defendant while dojtoHiog in the wltnoss- 
box, and was tberoforo absolutely privilegml. Per 
MahmooI), J. (eontrn), that the question whether 
or not the statement compluinod of was made 
by (h^eiidaut in course of his deposition, or 
afUir it was flniHhod and when he was no longer 
in the witucs«-lx>v, hail not b<‘«n tried, and the 
order remauding the case for trial on the merits 
was right. Further, that the Kogiish law of 
slander os forming part of the law of defamstion, 
and, as such, drawing somewhat arbitrary dislioo- 
tions iH'twijen w'ords actionable per ne and wonls 
requiring proof of special or actual damage, 
is not applicable to this country, either by reason 
of any statutory provision or by any uniform 
course of ducisioii suffleieut to establish such 
distinctions ns part of the common law of 
British India; that whilst the English law of 
defamation rccogntsei no distinotion between 
defamation as such and personal insult in civil 
liability, tbe law of British India recognises 
personal insult conveyed by abusive language as 
actionable per to without proof of special or 
actual damage; that such abusive and insult- 
ing language, unless excused or protected by any 
other rule of law, is in itself a Miibstatitivo cause 
of action and a civil injury, apart from dafam- 
atiou, and that malice is an element of liability 
for abiuivo and insulting language, and that 
such malice will bo presurofvJ or inferred, unloss 
tbe contrary is shown ; tliat when the defend- 
ant is not absolutely privilegml and proteotod 
by reason of the or oocasion on which ho 

employed such language, he renders himself sub- 
ject to a civil liability for damages, irrespoetlvo of 
any plea of justiffcation Inisml unou proving the 
truth of tbe ttatemonte oontafued in the abosiro 
and insulting language complained of ; that the 
rule of English law as to the privilege or prolee- * 
tion of a witness in regard to defamatory stale- 
monte made In the witness-box isbssoil upon 
a public policy which is orioslly sppUoible to 
insulting end abusive Ungaege um by eu^ 
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RIGHT OF SVlT^coiicludid, 

(22) WITNESS~(?ortc2u<Zc«2. 

witae«ti and such atatomenta when made in the 
witneas'box are privileged and protected, even 
though made mafioioualy and falnely, »o long as 
they are relevaTit to the inquiry in the broadeat 
aenao of the pbraao ; and that even where auch 
HtatemonU have no reference to the inquiry, the 
defendant may prove the alwenoe of malice and 
that they were ma>le in good faith for the public 
good. Dawan Singh r. Mahii* Singh, 

11. J. h 10 AIL 425 

RIGHT OF WAY 

8i‘i' iliGHT OF Suit— Easements. 

[I. L. R. 9 All. 434 


RIGHT TO BEGIN. ! 

\,’-^AppUcHtion. for Jhriew — Ordrr to nhon" ^ 
tn»ne.\ Upon the lioaring of an application for 
review of judgment, upon which an order ban 
been paH^ed directing the oppo«ite party to hIiow 
cause why the ap[tiioalion eliould not bo granto i, 
counsel for the opiwsito party should begin. 
Guanhuam SiNGU V. Lal. Singh. 

[I. L. R. 9 AIL 61 i 
u 

2."-^ bearing of rum on prH'nniofii'U hsnr.'] At , 
the hearing of a enso on a proUiniuary isnue tho ; 
defendant, by whom tho imhuo was raised, was 
held to have the right to begin. Fathabai r. ; 
Aimuauaj. 

[I. L R. 12 Bom. 464 . 

RIGHT TO USE OF WATER, j 

- iiit9Pinent(t Act ( 1' c/ 1882), <*,7, 1 7~Xutt(rtil 

HttuMn — Sfiffocc water — Jlifjhtft of ripartan ■ 
Tho owners of a tank fed by natural ! 
etreama, whluh depended ft>r their supply on - 
natural rainfall and surface water, sued for an 
iujnnction to restrain sviporior riparian owners ! 
from damming the etreams or interfering with | 
the supply of water, over which the plaintiffs j 
olaitncKl a right of oaa<uuont. Tho umuo aa to the | 
ownership of the land on which the streams rose ' 
was niid<}cid6<l : Urldy (1) Tho Easemeuta Act ! 
only declared the existing law as to ooseineiiU j 
over waUr ; (2) An easement can therefore be j 
acquirtnl in regard to the w'ater of the raiu fall. 
But turfaee w^ater not flowing in a stream and nut I 
permanently collected in a pool, taak or otherwise t 
u not a subject of eai^iaeut by prescription, i 
though it may bo the subject of an express grant i 
or contract ; (3) It is tire natural right of every j 
owner of land to oolleot or dispose of all water on i 
the surface which does not pass in a defined [ 
channel ; (4) Riparian owners are entitled to use 
and oonsume the water of the stream for drinking 
household purposes, for watering their cattle, i 
lor irrigating th^ limd, and for purpceoe of 
suanufacture, suhjeot in the oouditions (i) that the 
^ is reaaonahlc, (ii) tliat it is required for their 
Ptttpceee as owners el the land, and (iii) that it 
not doitrpgr oc render naelees or malerinlljr 


RIGHT TO USE OF WATBR-<‘cafMMicd, 

diminish or affeot the application of the water by 
inferior riparian owners in the exercise either of 
their natural right or their right of easement If 
any ; (&) It was therefore necessary to ascertain 
where the streams rose, and the course, source 
and length of their tributaries. Pebumal r. 
Bama&ami. 

[I. L. R. 11 Mad. 16 

RIOTING. 

tiro Sentence — Cumulative Sen. 

TENCES. 

[I. L. R. 16 Oalo. 442, 725 

— I'alftnful AitncmhUj— Penal Code (^Aet XLV 
of 18b0), Hs, 141 and 147.] A party of persons 
consisting of some live pradua and a number of 
coolies sufficient for the work to be done, went to 
a spot on a river flowing through the lands of uH, 
for tho purpose of cither repairing or erecting a 
hand across it to cause the w'ater to flow down a 
channel on the lands of their master T, Tho 
river at tho time was almost dry, and the party 
did not go armed ready to fight or use force, and 
they did not during the subsequent occurrence 
use force. Having arrived at the spot about 10 
A.M. they proceeded to work at the huml until the 
afternoon. At about 4 r.M. a body of men, con- 
sisting of about 1 ,200 in all. many of them armed 
with lathiex and headed by the prisoners, who 
were servants of which hod been seen collect- 
ing together during tho day, proceeded the spot^ 
and about 25 or 30 of them attacked Tft men, 
some five of whom were more or less severely 
wounded with the lathicx. The occurrence ro* 
suited in tlio conviction of some of J\f« servants 
for rioting under s. 147 of the Penal Code. -W 
people wholly denied any right on the part of T 
to construct or repair the hand, and had previous- 
ly denied the existence of such right, and refuseii 
permission to /'to exercise it. It was ooutendod 
that tho assembly of M'» people was not an 
‘•tmlftw'ful as.sumUly ; ” that the interference by 
/’'« people with the channel of the river justified 
them in coming to stop the work, and the show 
and UBO of force in compelling them to do so : 
JlrUf that the prisoners had been rightly con- 
victed. (fhurH V. Mitto 6in(f. 3 W. R. Cr, 41 ; 
Shankrr Sintfh v. Ihinnak AfahtOt 23 W. R.Cr. 25, 
and fiirjoo Sinffh v. Khith Lull, 19 W. R, Cr. 60, 
referred to and commented on. Ganouri Lal 
Das r. The Queen -Em press. 

[I. L. R. Id Calc. 206 

ROAD CESS AOT (BENGAL AOT IX OF 
1880) s. 47. 

Sr Special Appeal— Orders subject 
TO Appeal. 

[X. L.R.16 Oalo. 688 

, 8«, 60--7l-^CrMe4^JlejU</re€ lani*^ 

Aoticc 3 Plaiutills sued to reoorer arraara of road 
and public works oooms on aooouut of oortaln xaat* 
Iroa land, olaiming double thq amooui uador a. 51 



( on ) 


DIGEST OF CASES. 


ROAD OBSS AOT (BENOAL ACT IX OP 
1880), ss. 60, 7Q--i'onclM. 

of tho Cess Act (Beugral Act IX of 18$0). It was 
found that no notice of tho valuation had boon 
published ns required by s. of the Act, and it 
was held by the lower Court that tho plaintiffs 
were therefore not entitled to recover double tho 
amount under s. C8. It was thou cou tended that 
he was at any rate entitled to recover tho amount 
of the cesses with inbu-osb under h. (12 : llelii, 
that the latter section did not i^ivo the holder of 
the estate or tenure a rii^^bt to rcoovor the cessos 
payable under s. Tx* before publication of notice, 
and that the plaintiff was tlieivfore not entitled to 
a decree, and that his suit; must be dismissed. 
Rah Bkhaui MuKicitJKi: r. Pitamuoui Chow- 
DHllANI. 

[I. L. R. 16 Calc. 237 

RULES MADE UNDER ACTS. 

tS'<r Madk AH A Bic Alii Act, .‘is 21*, o.‘». 

[I. L. R. 11 Mad. 250 
iSVr Stamp Act, ISTlb s. .*{. ci., lo. 

[I. L. R. 11 Mad 377 

— lioitHilurtj-mdrh.'i — lJomhnj A(t V of JK7‘.> 

Jiuhii 101 and 111, rh d (//)<'/' tlw rnht^ uit/di 
vtidcr ih( liomhaji h(iid Jt'rrt ma Art I' c/’ 1>7P, 
n. 21 1 — .SV/»Tc// At ttlrvK'nt , nu aniinj oJ\\ 'i’be^iciui.hcd 
was eharffcd la fore a Second (.'lass ' 

*\SMth dijrjt ins’ earth within a i-pace of two euhit^ 
of nn earthen boniidary-murk, in eontrnv<*ntion 
of Rule lOl of the diuhn nuxb* by Government 
under H, 214 C//) of the Ibnnbay Land |{(‘Venu'‘ 
Code (Act V of 1 h71i). Tin' Ma;;i'.tralo eoinieted 
the nccuscsl under Kule 111, cl. .1 {a), and 
teuced him to a fine of one rupee: Jirltl. 
that Rule 101 is not kucIj a rule as can he lejrally 
made under s. 214 (//) of the Code. Jt is not a 
rule *• for tho administration rff a survey NitUe- 
meut,*' Su'*h a settlornonl it a sj-ttlemeiit of the 
land revenue, and relates* only t«» such matters as 
are referred to in ChapU'r VIII of the <‘o«le. and 
not to boundaric.s or bound.nry-inniks, winch were 
dealt with iu Chapter JX. Qi KK.v-liiiPJiKSH r. 
lUAPPA. 

LI. L. R. 13 Bom. 291 

RULES OF HIGH COURT, BOMBAY. 

, Rule 0. 

(kc PHACTicK — Civil CAKts * Commis- 

SlOSEtt FOR TAKING AcCOUNTH, 

[I. L. R. 13 Bom. 368 
, Rule 190 of 1885 

— Citil Prorrdvrr Cade^ 1883, 4. 549 — Pfat'tn-f 
^ Apj^al — S^rurity fvr rmfM - CaxU of the 
0 ppcm>] The rule (I9<) of the Ififfh Court Rale'*) 
ibai an appellant sha 1 with the memorandum of 
appeal, deposit in Court the sum of Rs. as 
Murity for the costs of rospoudeut in the appeal , 


( m ) 

RULES OF HIOH COURT, BOVBAY- 

iUUichidvd. 

i.s one which thou{fh pos'»ihly not without excep- 
tion. is gener.ally applicable to all casi«! iudepeu- 
dontly of anv consideration as to what the costs 
of the appeal wdll amount to. AUMKU BIH XSSA 
ivUALIlTA r. Essa bin Khalufa. 

il . L. E. 13 Bom. 458 

. Rule 208. 

iVr .Small Cabsk Cuimr, PRKsnmNFV 
ToW.S'S—ruACriCK AM) PllOPlCDUHK 
— lUilEAUl.NG. 

[I.L. H. 12 Bom. 406 

i RULES HIGH COURT, CALCUTTA. 

RuIch and Orders, Appellate Side, 

80. 102. 

Sfv rj.K.VDKH-.Al'POINTMKN'T AND Al’- 
pbauanoj;, 

[1. L. R. 16 Oalo. 700 

St'c PuArru K IL (,'AhRK— P lKADKU, 
Appl.xuancic of. 

( 1. L. U, 16 Oalo. 706 

a 

, Rules No. 341, 436. 

Stt Ui.uiNTJiAK 01 ’ Jlitiu Coi;ur, Adtiio- 

lUTY Ol . 

jl L. U. 10 Gale, 330 
RULES HIGH COURT, N W. P. 

AVe JlJiMi.MiCST—t’lVILf'AHCrt -B’ottM AND 
Con i iiNTs up JciniMEST. 

[1. L. U. 0 All. 93 

1 . — AtinutiHiiiu of (ijtjhofx if/tder LHtert Patent 
A*, ir. /^ rl 10 - Jatnifiif fitti --Unit 4 of'pravtirr oj 
/Itfjh ( aur! fd 2U/ May ]h7.'l ] It mtmt be njtuin* 
e.d that lluie luf the ** iiuhiH of Praeticu adopU'd 
by the HiH:h t/ourt for the North- Wimtern Pro* 
viiic“.« <»n the 2lHt May 187.1. ref^ardiii^f the wl- 
miHHion of uppeaH under k, 10 of the Letters 
Patent.*' which provide.^ that such ap;HtaU must 
bo prcAonlol Ut the Ami^Mtant within 

ninety dayn ul the judgment uj>)>cnleul from, had 
a le/al origin, and W'aw not t/l/ra r'trets of the 
(x’ourt. liarrakHtnyh v /’wAfi /A/w AW/zt/.ft R. L. R. 
17. aiitl h'oi ti Mtihti mmad v Phnt AVar, I, L, R, 

2 All. 192, referred to. Nalbat RaM r liAaXAH 
Da*#. 

(I.L.H.9A1L U6 

2 —Jitdee of Court of 22nd Mftiy 1853— '/Vacfitrc 
^Phadrr-^ Vahtlatnant '} — Plf^adrr kandinq 
Am AW// (it anotiior — (irit J*roordure ##« 

37. 39, fido.J The Uu*e of Courtv dated tba 
22ud May 188.3, and authorisiur legal 
t loners in certain coses to appoTut other legal 
proclitionors to hold their briefs and appaar la 
their place was passel to facilitate the work ol 



RULES OF HIGH COURT, N.-W. P — 

vtfHfludedt 

the Court ftod for tlie convenience of the pleaders 
praotisiniT before it, and waa fully within the 
powers conferred upon the High Court by s. 635 
of the Civil Procedure Code. Matadin v. 
Qamga Bai. 

[I. L, R. 9 AU. 613 


RULES OP PRIVY COUNCIL. 

, Rules of 31st March 1871. 

Stc Plea DK ii— A ppointment and Ap- 
pearance. 

[1. L. R 16 Calc. 636 

Siv Privy Council. Practice of— 
Admihnion to Practice. 

[I. L. R. 16 Oalo. 636 

SALARY. 

Str Cakkk under Attachment— Sub- 
jects OF Attachment— Salary. 


SALE. 

Stc CUHTOM. 

[I. L.R. 11 Mad 459 

Transfer of Property. 

n. L. R« 11 Mad. 459 


SALE BY AUCTION. 

^ Ant't iontrr4-^ Agt'Ht hiddiuti *'kHteha pucvtC^’-» 
(h&fv pf tmdt‘ — Cuntoin.-^('oHtiltton pf mh\] An 
agent of the defendants made, at an auction sale, 
a bid for oertaiu goods : this bid was not nt the 
time aooQpto<l by the auctioneers, Imt wiyi referred 
to the owners of tbo goods for approval ami snne- 
Uoti, the agent agreeing to such reference. The 
oonditlODS of sale eontaine^l no clause stipulating 
for sudet prooednre. Previous to any reply being 
reoeived by the anotionoers from their principals, 
the prinoi|Mk}a of the agent bidding refused to 
acknowledge the bid of their agent. In a suit 
brought by the auctioneers to recover a loss on a 
re-sale of the goods, the plaintiffs set up a usage 
of trade, whereby it was ailege<l that the bidder 
at such a sale was not at liberty to withdraw his 
bid until a reasonable time had boon allowed for 
the auctioneera to refer the bid to the owner of 
the goods. The only evidence on this point was 
thst of an asaistant to the Arm of the plaintiffs, 
who stated ** that auoh an arrangement had never j 
been lepud ated /irUt that the conditious of 
•ale eontalning no olanse to the effect of the usage I 
olalmed, and there being no auffioient evidence I 
that the aeage was ao nniveraal as to become part 
of the oonttaot by operation of law, there was no 
ooatraot between the parties, and therefore that no 
a«il wtrald Ue. MACK«9Sit Lyall A CX>. r. Ctf am* 
aoo Bimqu a Oo. 


Col. 

920 
920 

920 

921 

(1) MADRAS ACT VIII OF 1866. 

1. — Madras Rent liecorery Act, h. ^^^Mtdageni 
Ivaae-^EM'amhered tenancy . .4 demised land to B 
on a mulageni lease. B mortgaged his tenancy to 
A. The rent under the mnlagcni lease fell into 
arrears, and A obtained a degree against B for the 
amount :--Ucldf that arrears of rent are not a 
first charge on the tenant's holding, and accord- 
ingly that the landlord could not execute bis 
dcoreo by sale of the tenancy free from the mort- 
gage created by the tenant. Rajagopal v. Stihha^ 
raya (I. L. B. 7 Mad. 31), followed. Padakan- 
naya t\ Naranimma. 

[1. L. R. 10 Mad. 266 

(2) SETTING ASIDE SALE. 

{( f ) Irregularity. 

2 —ConaffUf'tion of RcynlatUm VIII of 1819, h. 8, 
para. t—Puhltcation of copy or extract of »uch 
part of the notice o/mic an may apply to the tenure 
of the defaulter.] Publication of the notice of sale 
; of a tenure under Beg. VIII of 1819 is re- 
{ quired to be in the manner prescribed in s. 8, 
ol. 2 ; and personal service on the defaulter is not 
auffioient. The object of directing local publioa- 
tiou of the notice, vi:., to warn the nnder-lessees ^ 
of the sale-procceiliugs and also to advertise the * 
sale to those who might bid, would bo frustrated 
if it were sufficient to publish the notice at a 
distant katohori or to serve it personally. If there 
j is a kateberi on the land of the defaulting put- 
: meaning the laud which is to be sold for 

! arrears of rent, the oopy or extract of suoh part 
, of tbo notice of sale as may apply to the tenure 
{ in question must be published at that kateberi, 
j and if there is no such kateberi on the land held 
> by the defaulter, the oopy or extraot most be pub- 
; lishod at the priuoipal town or village on the 
I land. In the description of this in cl. 2, as **the 
; notice required to be sent into the mofussil,” the 
i word ** mofusail ” is opposed to the sadar katoheri 
of tho semindar, and refers to the subordinate 
i estate, which is the subject of the sole-proceedings. 

I Where a semindar, selling the tenure of a default- 
; iog puinidar under the Regulation, had caused to 
I be stuck up the requisite petition and notioe at 
the Collect s katoheri, and the notice at the 
semindar's kateberi, but not the oopy or extract 
which if directed by the Regulation to be similarly 
publiahed at the katoheri nor had published it at 
any other plaoe upon the land of the defaulter : 
lleld that the semindar had not observed asubetan- 
tial part of the prescribed process, and that this 
waa for the defanlUog pntnidar ** a anffioient plea^ 
within the meaning of the B^ralatiom MahA* 
KAMI OrBUSDWAK r. KuaHKA Kamini Dabi« 

[I. L. R. 14 Oalo. 365 
Mamarani of Bceowax V. Miktunjoy Suroil. 

[L, R. 14 I. A. 30 


( 919 ) DIGEST OF CASES. ( 920 ) 

SALE FOR ARREARS OF RENT. 

1. Madras Act VIII of 1866 

2. Setting aside sale 

(а) Irregularity 

(б) Other grounds 


[XL. R. 16 Oalo, 702 



( 921 ) 


BIOBST OF CA8F9. 


( 922 ) 


SALE FOR ARREARS OF RENT-- 

concluded ^ 

(2) SETTINO ASIDE 

(«) IrREG ULABITY — concluded. 

See Ahsanitlla Khan Bahadoob r. 
Hubri Churn Mozoomdar. 

[I. L. R. 17 Oalo. 474 
ih) Other Grounds, 

Z,— Bengal Begulatwn VIll of 1810, 8, 5, 6, 

14— 'iScrZt' of putni tenure — Regiftered putnidar * — 
Suit hy unregigtered putnidara.'] An unregisteml 
proprietor of a putni tenure is entitled to eue to 
set aside a sale held under Ueg. VI II of 1819. 
(JJninder Pershad Roy v. Shuvadra Kumnri 
Shaheba^ I. L. U. 12 Calo. 822, f<»!lowed. Jov« 
KRISHNA MUKUOPADHYA V. SaUFANNKSSA. 

[I. L. R. 15 Calc. 346 

SALE FOR ARREARS OF REVENUE. 


1. 

Protected tenures 

... 921 

2. 

Incnmbrances 

... 921 


(o) Act XI of 1859 ... 

... 921 

9. 

Deposit to stay sale 

... 92:i 

4. 

»Setti ng aside sale 

... 924 


(a) Irregularity 

... 921 


(b) Other grounds 

... 924 


Sir Madras Revknuk 

Rkcovkuy *Aot, 


• 88. 41, 42, 

[I. L. R. 11 Mad. 330 

(1) PKOTECTED TENURES. 

1. — Acf XJ of 1859, ir. C2 — Planintion The 
pliiiutiff waa the purchaaor at a sale under 
Act XI of 1859 by the Collector of the 2l*IVr« 
gnnnahg for arrears of revenue, of an estate in 
the Bunderbunds iu which the defendant was 
holder of a mohurari wauragi jnnyiebvri tenure, 
under which he was to clear away the jungle, 
and thus to cultivate the laud with pa<l<ly. In a 
suit after notice to quit to eject the defendant, 
and obtain possession of the land, or to have the 
defeudanCs tenure uiiuulled : IIHd, that the 
defendahCs tenure was not protected om being 
one of lands whereon plantations have been 
made ** within the meaning of s. 53 of Act XI 
of 1859. Bholanath BANDVOPADriVA r. Uma- 
OHDBN BaNDTOPADHYA. UlfACIfURN Bandyo- 
PADHYA r. Bholanath Banoyopaohya. 

[1. L. R. 14 Oalo. 440 

(2) INCUMBRANCES. 

(a) Act XI OP 1859. 

2. ^Ziahility to encumbrance* ^Aet XI ef 1859, 1 
u, 18 and bA^Mokurari lea*e -^Inquiry a* to title \ 
of edloged ottacre of •hare eoid-^Benami tranter* 
^Limitation {Act XVofUll), 8ckiI,Art. 141.] 
After the tale of a share in an eetate noder the 
|iroTisk>ni of Act XI of 1859, a salt was brought ' 
to oitRhUah a moknrari leMO, M an inciunhraitoe 


SALE FOR ARREARS OF RSVEMUK- 

eontiHUed, 


(a) Act XI OP 1859-rr». 

under s. 54, upon the share in the bands of the 
purchsser. This share having been held by several 
successive holders, the main question was 

w'bother those who hatl granted the moknrari 
were entitled to all or to any, and what part, of the 
laud comprised iu their grunt ; and as to this pdot 
the most important fact was the actual possession 
or receipt of the rents ; this being also material 
in regard to limitation under Act XV of 1877, 
.^h. II, Art. 144, the twelve years’ bar oommeno* 
iug from the date ot mtssession first held ad- 
versely. lUAMBANDi Begum r. Kamlbswaei 
Per.shad 

fl. L R. 14 Calo 100 
[L. R. 13 t A leO 

3.— JW .V/ of 1859, **. .97. -^Suno 
Rxtatr — Dixtriet of H'hieh portion only i* per ma-^ 
nently nettled -- Rietriet , JUetininy of^Beng Reg, 
JX of 181C and III of \H'2H^JKttato^BckguI Act 
I // if IHdH.j The plaintiff was the auotion- 
purchnner at a sale under Act XI of 1859 by the 
Collector of the 24>Berguunah« for arrears of 
revenue of an estate in the Bundei bunds on which 
the defendant was the holder of a mohurari 
Hiaura/ti Junglehuri tenure, uuder which he was 
to clear away the Jungle and then to cultivate 
the land with poddy The estate was one t»orne 
on the register of revenue-paying estates in the 
Colleotorate of the 24 Perg^nDalis, and therefore 
I aithin that Cotleetorato with regard to Uie mo- 
visions of Bengal Act VII of 1888, a. 10, The 
distiiotof the ‘il'Perguonahs is a permanently- 
settled district, but the portion of it forming the 
Bunderbunds was declared by Ueg. Ill of 1828, 
H. l.M, not to be included iu the permanent settle* 
meot. The Bunderbunds tract waa moreover 
under Reg. IX of 1810 formed into a separate 
jurimliction for settlement purposes under an 
officer styleil the C/ommissioner of the Hundor- 
bnuds, who is subject to the direct control of the 
j Board of Hevenne, and independent of tbe Colleo* 

' tor of the 24-P«rguunahs. In a suit after 
I notice to quit to eject the defendant, and obtain 
! possession of the land, or to have the defendant’s 
tenure annulled ; Held that, whether the term 
’‘district” was iuhsI with reference to the Juris- 
diction of the Cirii Courts or the Revenue Oollee* 
tor, tbe plaintiff was tbe pnrohaaer of an estate 
in a “ permanently-settled dlstriot ^ within the 
meaning of s. 57 of Act XI of 1869, and not in 
a district not pormanently-settlad ** within 
I s. 52 of that Act ; and he wes therefore entitled 
to eject the defendant. The poeitton of the 
estate within tbe distKct of the 24-Per^pnDalia 
waa not affected by the appointment of tlm Com* 
mlistouer of the Bnnderbunda ne an oiBoer 
ally invested with the powers of the Oomotmt 
within a certain portion of that diatriet Mold, 
also, that the defendant’s tenure wee not pfOteot* ^ 
ed M beiug one of ** Unde whereon plamtlette 



( m ) 


DIGEST 

SALIB FOR ARREARS OF REVENUE- 

tontinnfd. 

(2) IKOUMBUANCBS— 

{a) Act XI OF Wid-^eonrluthtl, 

btrobeon made” within the moatilnj? of s, 52 
of Act XI of 1859. Jftld further that thouffh 
there wm no pormanont setUement of the landA 
eoUi to the plaintiff, they fell within the defini- 
tion of an “ eetate ” as given in Heng. Act VIIl 
of 1858. Bholanath Bandyoi'Adiiva r. Uma- 
OHURN Banoyopadhya. Um\ciiukn Banoyo- 
PADHYA V, BICOLANATH BaNOYOPADIJVA. 

[I L. R. 14 Calc. 440 


4i,-^ lilfjht 1 ohtahied 

hi/ dr/uult/My /nutjirn for from. jnin'Inisrr at irn /iur 
Mlt\ <\f inidfy-tt'iunrs-^At't XI of 1859, 

*M, 57, 55. J A mchal belonging to defendants Nob. 1 
and 2 wa»* brought to sale for arreara of Govern- 
ment rovoniie and pnrchaHcd by del'endant No. 0, 
from whom the plaintilf obtalficd a talukdari 
jmtta of a portion of tlio land comprised in the 
mrhal The plaintiff thereupon Huod to eject 
defendant No. 4, who wan in p(H.»eB.Bion of the 
laud under a loaBo which wua found to have boon 
granted previoua to the revenue nalc. In tho 
HUit it was found that the plaintiff obt dnel^ the 
talukdari na mere for defendant ; 

No. 1. ihUl, that tho provision.^ of s. 55 of Aet 
XI of 1859 appUtvl to the oaao, and that the { 
plaintiff wnH not entitled to interfere with the 
tonanoy of defendant No. 4 or eject him, ainl | 
that tho suit bad been rightly diHiniHRod. Hash 
Brhari Bo8K w Tuuna Ohcndkr Mozumdak, 

[I L. R.lSOalo. 360 


(3) DBroaiT TO STAY RALE, 

Cl, ad ran Prrrn»r ftroormj drf, n. 5o— Ooi- 

traat Artf/ni, (19,70 — fta/ht to rontrifmtion irhorr 
jMlW turnfr rcirwMc dur on irholi' fstato to 

$ato his amn iHtrrrntn.'l In 1881 while tho 
of certain land hold on raiyatwari tenure stood 
fn the name of defendant No, l,the real owner 
being defendant No. 2, the roveuno foil into 
arrear. SuheiKiuently plaiutlff and defendant 
No. 8 each bonght a portion of tho land, and 
defendant No. 8 eoM hia portion to defendant 
No. i. After thla, the land in plaintiffs poaseaRiou 
waa attached for the aaid arrears of revenue, and 
plaintiff paid the whole amount to prevent a 
sale Flaintilf ttiod to recover from defendants 
1 to 4 a portion of the arrears paid by him. Ho 
alao prayed that the land in the possession of 
defendant No, i might be held liable. The claim 
waa deoreed, bnt on appeal by defendants 3 and 
4. the suit was dismlsaed as against them. Plain- 
tiff ap^led, making defendant No. 4 alone ! 
respondent that plaintiff was entitled | 
to a decree for ooutribntion against defendant 
No. 4 and to a charge on the lii^ in his posses- ) 
alott. SmAcimr. PtoHtr. j 

[X. Zi. a 11 MffdL 45ff I 


OP OASES. ( 924 ) 

SALE FOR ARREARS OP REVENUE- 

oontinued. 

(4) SETTING ASIDE SALE. 

(a) iRBEatTLABITY. 

' Q.-^Madrag Revenue Recovery Act 11 of 18d4, 
gn. 25, 27 —Madrag Regulat'witVof \%0iygM — Omii^ 
i gion to gerce not ire on minor defaulter,^ A mitta 
1 conyisting of an nnsurveyed village, of which the 
pbiintilfB (minors) were the registered proprietors 
of un undivided moiety, was brought to sale for 
! arroar.M of hint and was purchased for the plain- 
tiffi by their guardian, duly appointed under 
Keg. V of 1804, s. 20. The sale was subse- 
quently cancelled; and further arrears having 
necruc i, the mitta was attached again. Before 
the seeoud attachment took place, the guardian 
died, and no one having been appointed bo suc- 
ceed him, though an application was made to tho 
Court for that purpose, a written demand under 
I Ilovenue Itecovery Act, h. 25, wjis tendered to tho 
I plaiultflB' mother and affixed to the wall of the 
j fiouso ou 17th January, and notice under s. 17 
; was served ou 17th February. The sale took 
I placo in September, and defendant No. 2 became 
1 the purehaBer. It was admitted that a division 
j ol' the village was impracticable. In a suit by the 
I plaintiffs by their mother aud next friend to set 
' iwide tho sale : since service of a demand 

upon the defaulter is an essential preliminary to 
sale, the sale wa.s invalid su far as tho share of the 
plaintii^H was can corned, and the sale as a whole 
was vitiated by the irregularity. Mekapbbuma 
r. OoLLKCTOU OP RALKM. * 

[I. L. R. 12 Mad. 446 

(5) Other Grounds. 

7. Madras Regulation (,Y of 1831) gg, I, 2, 3— 
Madrag Regulation (F of 1804), t. 14 (4), 20 — 

Sale for anrai'g tf rerrnuc of mitta held by tenants* 
i/t-common during winorily of gome of the owners.'] 
A mitta held by tcnauts-in-common was sold for 
arroars of revenue at a time when the owners of 
a moiety thereof were minors. lu a suit brought 
by the mother of these minors on their behalf 
against tho Collector to set aside the sale, the 
District Court held that lleg. X of 1831, s. 2, 
absolutely debarred the Collector from selling 
the estate of the minors during their minority 
and ^tit iwide tho sale so far as their inboresba 
were ooncernod': J/eld, on appeal, that the 
minors not being sole proprietors, their estate 
was not one of which the Court of Wards could 
assume the manngemeut. and, therefore, s. 2 of 
j Reg. X of 1851 did not affect the sale, Krishna 
[ r. AIkkampbruha. Collector op Salem t, Mx« 

' KAMPERUMA. 

[I L. R. 10 Mad. 44 

B.^hynud^^Ridders, DissttaiioH of.] In a suit 
by Some of the co-sharers in a mimsah agalait 
the others to set aside a sale for arrears of 
revenue, the finding of the Court of First instanoe 
established that a certain oo*sharer in a snuksoA 
had intentionaUy withheld the payment of a 



( 925 ) BIOBST 

SALE FOR ARREARS OP REVENUE- 

conelnded, 

(4) SETTING ASIDE SALE-r(i«<^/K^?r^rf. 

(5 ) Othbr Grounds— 

small arrear of Government revenue, and had 
thereby caused the property to be sold under Act XI 
of 1859, purobasiug' it himself at a small sum iu 
the name of certain other persons ; and ha<i also 
dissuaded certain intending bidders from bidding 
at such sale : Jfffd, that the evidence did not 
warrant such a finding, but that asstiining thc'to 
facts to have been established, the right of the 
oo-sbarer to buy up the estate at the reveum^-salo 
was not based upon any right or interest oommon 
to himself and his oo*sharers, and that in the 
absence of misrepresentation or concealment, the 
fact that he had intentionally defaulted as ftmnd, 
did not constitute fraud; nor did the fact that ho 
had deterred others from biiiding for the property, 
necessarily constitute an act of fraud. Lhnohun 
f;hvndn* Sen v. llam S/tomler Surma 
I L. R. H Calc. 800, distinguished. Door(}a Sinoh 
r. Sheo Pershad Singh. 

/I. L. a 16 Dale 194 
SALE IN EXECUTION OP DECREE. 
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(I, L. R, 11 Bom. 478 

See Co.ftUARERS— E rection op Build- 
ings ON Joint Property, 
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iLL.R. U Bom. 478 

See Hindu Law— Partition— Aoree- 

MENTB NOT TO PARTITION kC, 
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OF OASES. ( m ) 

SALE IN EXECUTION OF BEOEIIB--* 

contt fined. 

Sec JumsnicTioN OF Civil Court— 
Hevknitr Courtb— Ordbbr of 
Revenur Courts, 

U.Xi.R.u AIL04 

See Mortgage-Sale of Mortoaoxd 
Property— P ukOHAHKHs. 

II L,R. BAU.eFO 


(I) PLACE OP SALK. 

1 . — Side of moreahle jfrajieriy in earreuthn, ef 
deerre — J*Iaer of held i w// the na Prnef hr. J Under 
thoCmh* of ('ivil Procedure (Act XIV^ of 1882) it it 
intended that a naie of luovouble pro|)erty at* 
taohiMi in ov<*cntion of a docrcf* should ordinarily 
be held iu some ))laco within the jurisdiction of 
the Vowrt ordering the wilo, (l<»od and lufficieat 
rcMiHouH iniiKt Ih‘ show a for directing other wits. 
Where, fcho only groinnl urged for directing a sale 
outside the (bnrt’H jiiris.iietioii was that the pro* 

I perty won hi probably fekdi a better price, and it 
I woH found by the Court that a fair sale could be 
. had oil the H})ot ; f/etd, that no Huificimit roaton 
! was shown for departing from the uaual praotloe. 
j L.VK||tMlllAl p. Santapa Hkvapa Shintue. 

I [1. L. R. IBBom. 22 


(2) STAY OP SALE. 

2. — Cff'd Peered art Cede m. 291, — T’esJer fl/ debt 
i hff tr/iHft/eeee of property.] Jfetd that the ttsig- 
: I1CC5S of a purchaser from a jndgincnt-dobtor of 
I property, the snbject* mutter of a iltHTse for en- 
1 forcciiieut of hypothecation, were entitled to 
I come in and protect tlic property from talo in 
! execution of the decree by Imideriug the debt 
and costs under s 291 of the Civil Procadnro Cods, 
and that tho executing Court w^as bound to aooept 
the money and stop the sale. Bkhari Lal r. 
Ganpat. 

[1. L. R. 10. AH. I 


(8) PURCHASERS, RIGHTS OF. 

3. — 3fnliih>tr Law Pergonal decree again»t Aar* 
, naean^f. nil Proeedmre ( ode, #. 835, J A ittsd for 
I possession of certain shops liclonging to a Mala* 
1 bar farustdy which bad been attached in oaooutioR 
J of a pcrsouul decn^c passed against a kggrmivan in 
a suit for a private debt. In the execution -prooead* 
I ings, an objection {letithm was )nit in, atatitif 
' that the shops were gtridhanam and was rejeelea ( 
; and the order of rejection wiM not appealed afalnat 
J for one year. Respondents Nos. 1 to 4, Ute liiw» 
. bands of the persons who pot in the objaotiiiii 
' petition, were in posscesior* and were now md 
for poiseeaion. The plaioUlf waa assij|ttee of tlm 
purobaser at the execntion-sale : that RMI 

the facts fonnd the ptaintiF aeottir^ ttomif 
under the Coart*iale, Acn OTA e, lUlllf AVU, 

[LL,R,lOltol807 
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SALE IN EXECUTION OF DECREE- 

mniinued. 

(5) PUECHASBR8, RIGHTS QlV-^eontinued. 

^,-^SaU of rightn and interrHfn in viouzah rotuint- 
ittg of two vwhalt^Suhmernwn of meftal at timo of 
iaU’^Sah eortijieate not opeoifiralUj mmtunting 
nnhmorgod mrIuil--Pa$iing of right* in submerged 
mehal tovurohaserA The rights and interests of 
oertaiQ judgmant^aebtom in a vwttzah oonsisting 
two separate mahals, rospcotivelj^ known os the 
Vparwar meUal and the Kaohar mehal, were 
broaght to sale in execution of the decree. At 
the time of the sale the Kaohar mehal was sub- 
merged bv the river Ganges, and in the sale uoti- 
Scation the revenue assessed upon the Uparwar 
mehal only was mentioned, and there was no 
specifto attachment of the Kaohar or submerged 
land, but the property was sold as that of the 
jndgment-debtors in the inoumh, Subsequently 
the river having receded, the auction-purchaser 
attempted to obtain possession of the Kaohar 
laud, but was resisteef by the judgment-debtors 
on the ground that their rights and interests in 
that land had not been conveyed by the auction- 
wile, but only their rights and interests in the 
ITparwar mehal : Jfeld that either the whole 
rights of the judgment-debtors in both mehala 
were sold, or, if not, their rights in the Uparwar 
mohal with the necessary and con tin genh right 
to any lands which might subsequently appear 
Irom the river's bed and accrete to such mehal ; 
and the mere fact of the mention in the sale- 
notification of the revenue of the Uparwar 
mehal did not affect what passed bv the sale. 
JUld also that the attachment of the judgment- 
debtors* entire proprietary rights in the mom ah 
included their interests in both mehals, and the 
sale-oertifioate clearly showed Uiat all their rights 
in the village were passed to the purchaser. 
Mahadeo Dnbi’y y, JiholaHath Diekit^ I. L. U. 
fi All. 86, and a A. No. 818 of 1885 referred to. 
Pida Husain v. Kutnh Ilusain^ I. L. 11. 7 All. 38, 
diseented from. Huiummau Abdul Kadirv. 
Kvrtn Husain. Kaual-ud-din Ahmadv. 
Kutue Husain, 

[1. L. R. 9 All. 136 

6 .— liahle to attaekm&nt and sale — 
OraiU to //Inin widow ftr maintenanee for life^ 
Hmrsionaru right of grantor^ Art VIII of lii50, 

g06-»ri>/f Procedure Ct*do. s, 266, (A)] One .V, 
the eole owner of a certain village, bad a eon /. J* 
had two wivea By his first wife he had a eon If. 
Ps seeood wife was O by whom he had a son 
whoss widow was iT, thedefendant in the snit. J 
died leaving U his son, O his widow, and K 
his solids widow, and on his death U inherited 
the viUaga Prior to the year 1874 V had made 
a gift to f? of 195 bighas sitnate in the villnge. 
In 1874 the fights and interests of ^ in Uie 
village srm sola by aneUon and pnrohased by 7, 
the aaoestor of the pUintifts. ^ by n deed of 
gift oonveyed the 105 bighas to it and nltimately 
died on Mth Jannary 1883, PUIttUfib then sned 

ist aside the gift end for posseseion of the land. 

I ' J ^ 1 ta A 1 nil w *ivi 


OF OASES. ( 928 ) 

SALE IN EXECUTION OF DEGREE- 

contimted. 

(H) PURCHASERS, RIGHTS OF-^onoluded, 

U> O in lien of her maintenance which she was to 
hold rent-free for her life and that she had been 
in possession thereof for twenty years. Further, 
that U hod the right to resume the land and 
assess it to rent on the death of G and all the 
rights and interests of U in the land were attach* 
ed and sold in 1874. On second appeal it was 
contended that the interest of U in the land at the 
time of the sale of the village by auction was in 
the nature of a mere expectancy and therefore 
could not be sold and was not sold : Held, that 
[f gave to G the usufruct of the land for her 
life in lieu of her maintenance ; that after the 
gift the interest of If iu he land was of the 
same character and carried with it the same 
consequences os the reversion, which the lessor 
would have for land leased for life or years, and 
analogous to the right whioh a mortgagor who 
hod granted a usufructuary mortgage would have ; 
and that f/hacl a vested right in the land which was 
capable of being sold and that right passed to 
the auction purchaser at the sale of 1874. KoraJ 
Koonwar v. Komul Koomvar, 6 W. R. 34, llam, 
( h under Tantra Das v. Dhuntw Narain Chukar* 
haftg, 7 B L. R. 341 : 15 W. U. F.B. 17, Tuffuzzool 
Husain Khan v. Jtaghvnath Pershad^ 7 B. L. B. 
186 ; 14 Moore's I. A. 40, distinguished, Kachwaik 
r. Sahup Chand. 

' ' [I. L. R, 10 All. 462 


(4) JOINT PROPEBTT. 

6 . — Judgment •debtor's share in joint ancestral 
estafe-..Mitakshara law^Kreeution of decree by 
sale of such share It ights of co-sharers not being 
parties to the decree or execution-proceedings — 
Sale eertitieatr.l The question was whether the 
whole estate liolonging to a joint family, living 
under the Mitakshara, inoloding the imares of 
sons, or the share of their father alone, passed to 
the purchaser at a sale in execution of a decree 
against the father alone upon a mortgage by him 
ox his right : Held that, as the mortgage and 
decree as well as the sale-oertifioate, expressed 
only the father’s right, thejvrtmd/ocie ooneln* 
sion was that the pnrobaier took only the father’s 
share, a oonclnsion whioh other oironmstances — 
the omission on the part of the creditor to make 
the sons parties and the price paid— not only did 
not counteract but sopj^rted. The enquiry in 
recent cases regarding the liability of the estate 
of co-sharers in respect of transfers made by, or 
exeontion against, the hesd of the family has 
been this, r/r., what, if there was a oonveyanoe, 
the parties contracted about, or what, if there was 
only a sale in exeontion, the pnrehaser had reason 
to wink he was buying. Eara case must depend 
on its own eirenmstaness. Xfpooroop Teimrg v. 
LsUla Pandhjoe Sukay, 1. L. & 6 Cme. 749, dii* 
tinguisbed. SntBuuxATH Paedb v* Golap 
Singh. 

(I. L. a 14 Gala. 672 
» fT.FHL 77 
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SALE IK S2UEOUTXON OF DECREE- 

(4) JOINT PROPERTY- 

7.— (7iVi7 Proerdurf Mi, At't VlII t^f 1859. 

of drfree againH a memhi^r of 
aHundirided/amiljfhfiffah' hi* intvr» 

e*t in thf family rttatr, trhirh tntM an impnrtihlv 
xemindari ; $Hch hy rt^aMon of hi* death 

before the mle^ e(*n*i*tin*j onty of the rent* and 
jtrojit* then nneolleeted.] On a aaie of Uie right, 
title, and interest in an imiianiblo aemiudari, in 
execution of deerecM against the semindar. the 
head of an undivided family, the question was 
whether («) only his own perttoual interest, or (A) 
the whole title to the xetnindari, including the 
interest of a son and suectHtsor, passtnl (>0 the 
purchaser. The proclamation of sale puri»orted 
to relate to (<i) only ; and between the dates of 
proclamation an<l the auotion*Baie the zemindar 
died. On the argument that, this having given 
rise to an ambiguity, the (\iurt must bo uuderstooii 
to have sold all that could it sell, and that under 
the circumstances it could sell, and was bound 
to sell (A) ; becaui»c, the debts, the subjotst of the 
decrees under execution, not having been in- 
curred by the late xomindar for any immoral pur- 
pose, the entire semindari funned oshms for their 
payment in the hands of his son : — that the 
question of what the Court could, orsbonld, have 
sold had not arisen. All that rtM|uiro<i decision 
was what the Court b mi sold. If (»f) only was 
put up for sale, then that interest only couhihaf e 
b^n purchased. Twu Courts having concurred 
in finding that (a) only was sold, in which also 
their Lordships agree^i. only that iutf‘rest paascMi 
to the purchaser. Pkttachi (‘iiktti.\r 
Sangiu Vira Pandia Chinnatamriar. 

(1. L. R. 10 Mad. 241 
[L. R. 14 1. A 84 

8, — Purrha*er at a *ale hi eru'vtien of a decree 
directing Male of ike whole rights nod inierett 
of grandfather’^ AMMignmeut Ay grnndMon* *f (he 
tame property *uh*t qoe».tly to »ueh *ah\ vffeei of!\ 

In 1858, N mortgaged certain ancestral property 
to the first defendant for a term of nine years. 
In 1884, H being then dead, the defendant sued 
if the son of to recover the money-debt, and 
obtained a decree against the estate of the de- 
oeaaed. The land in question was thereupon 
attached and sold on the 18th August 1H73. sub- 
ject to defendant's mortgage Hen, and was pur- 
chased for the defendant by his cousin. The 
eertifleate of sale was drawn up in accordance 
with the decree, and recited that the purchaser 
bought the whole right, title, and Interest of S, 
On the 3rd August 1882, the plaintiff purchased 
from PCe sons, the share of if in tfM estate. The 
plaintiff sued the defendant to redeem the pro- 
perty. The Oourt of First Instance rejected bis 
On appeal, the lower Appellate Court 
rerersed that decree, and remanded the ease for 
intriffl. Against this order of remand, the de- 
fendant appealed to the High Court : lUld res* 
tff ffeg the decree of the Conrt of First Instaiioef 

W., a 


SALE IN EXEOUTION OF DEORll*^ 

continued, 

(4) JOINT PROPBaTT-eosftiMred. 
that the language of the decree showed that the 
intention was to make the laud itself liable lor 
the debt, and not merely St interest. By bis 
urohaso the defendant was to be regarded ii 
aving bargained for and purchased the entire 
i 1 tercet, in the land. .VasAwi HahnoMim v. Modkan 
Mohnn, 1. L. It. 13 Calc. 21, followed, SAKaARAH 
8HRT r. SlTARAM SUBT. 

fl. L. R, 11 Boa. 42 

9 . — Joint Jfindu family’’” FVaitdyleHt hypothec 
eat 4 OH by father — Suit upon the ]»er tonal obUgathn 
agatHd the father onl y^” Money ’deereCf tale in 
eat t OH of ^ Sale etrf^Hoaie referring to riyktt and 
mterettx of father only tn joint family property’^ 
SM4t by Mont for declaration of right to their tkaren 
’-Form of decree ] Jf * ]>erson in possession of 
pro|icrty which originally iKslotiged to the mem* 
hers uf a j(»int Hindu family, of whom the 
father WON one, ran produce as his document of 
title only a sale rerttlleate showing him to have 
bimght, iu r.xecutiuu of a mouey-decree against 
the father oniy, the right, title and interest of 
the father, then he has bought nothing more than 
such i||t4>rrKt. and he is liai>to to he compelled to 
restore to tho other members of the joint family 
their iutonr^ts. which had not, upon the faoo of 
of the Hale-certificate, passed by the sale. The 
father and mauagrr of a joint Hindu family exe* 
cuutd a di^l whereby ho hy}K>thoaated certain 
zemiudari projKirty, covenanting to put the mort* 
gagee iu proprietary possesaiou thereof if tho debt 
should not be paid on a ctirtaiu date. This tran- 
saction alterwardH turned out to be fraudulent on 
his part, as he had no interest in this propertyi 
and the obligors then sued him to recover the 
debt upon tho ptirsonal obligation, and obtaiued 
a mouuy-dtv'roc, iu execution whereof the right, 
title, and interest of tbo judgment-debtor in oer* 
tain joint family property was ootifitKl for sale, 
and a sale took place at which, upon the face of 
the sale-ccrlificaU), only that right, title, and 
intereHt was sold. The auction-purchasers, having 
obtained poHseHsion, asserted a right to the whole 
of the joint family estate, upon the ground ibat» 
as the judgment-debtor w'as father of the family^ 
the decree muni Isi assumed to have been nassed 
against him iu his capacity ss karta, and that 
tlio other members of the family were therefore 
bound by the decree and sale. The other mem- 
bers brought a suit to recover possession of 
shares. I/cld that innsmnoh as upon the terme 
of the sale-certificate, nothing more passed to the 
defendants at the sale than the right, Utie end 
interest of the father, the plaintiSk wereentitted 
ui maintain the suit, and to have a deoree dedtnr- 
ing them entitled to the whole popetty, milrteel 
to a declaration that the defendaote, ae anetlOB* 
purchasers of the father's share, might eome im 
and claim a partition of that share o«4 ol th# 
joint estate. Per Mahhood, J., that the pHni- 
tiffs were entitled to ioooeed on the fnriher 
ground that the debt for whiehthedeoeeafalnet 

80 
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SALS XH S3CS0UTI0N 07 DSORBE-^ 

eoHtiAUfd. 

(i) JOINT PROPBaTy-w!0»</»tt<»d. 

ilie father waa passed was immoral wltbia the 
meaning of Hlndn law. Stmhhvuath Panday 
V. Oolap Singh, L. B. 14 I. A. 77 : I. L. B. 14 Calc. 
1172 : Jkendyal v. Jugdeep Xnrain Singh^ L. tt. 
4 1. A. 247: I. L. B. 3 Calo. 198, and JJnrdry 
Nurain Sahu v. Under Ptrhaih MieKr.r, L. K. 
11 1. A. 26: I. h. It. 10 Calc. 626, referred to. 
Bam Sahai v, Kewal Sinqu, 

(!. L. R. 9AH. 872 

10,-^Ptrrrr agahmt father — Sale of ancestral 
OMtate in rjpecvtion of money deeree — SoiCe right* 
and liahUitiesJ] A purcbi^ed the half Rharoof 
the judgment-debtorfl in certain imtnoveablo family 
pro^rty, at 'a court^salo held in execution of 
money decrees against li and his brother, who 
were members of an undivided llindd family. 
JS*» undivided son sued if ond the remaining 
members of his family, being also joined oh de- 
fendants*- to recover a share in the land, alleging 
that bis interest was not bound by the sale ; but 
he did not prove that the debt for which the 
dsoroos were passed was immoral, and it appeared 
that A had bargained and paid for the entire 
estate. The plaintiff was a minor at the Vme of 
the sale, and P was now the managing member of 
family : Held that tho eourt*sal6 was biud- 
ing on the plaintiff's share— Artwow/ BahuitHin v, 
^odhnn Aiohnn (L< It. 13 I. A. 1 : I. L. B. 13 Calc. 
21) disousted ana followed. Kunhali Bkari r. 
Keahava Bhakbaua. 

[I. L. R. 11 Mad. 64 

famiiu^^Moiigage hy father and 
rldret Death of father anil eJdcet eon—Deeree 
elK^fain^d hy mortgagee againet minor non represent* 
ed by the widow— Sale ipi ej^eeHtioH—SnoeegHeftt 
mit hp wiaiir to eet aeide eale,] In 1802 It. and 
and his son A mortgaged the property in dispute 
bd B, In 1863 B uIihI, leaving a widow, 5 and 
two SODS, Wi., A and P, a minor. In 1866, A and 
Sf the latter of whom acted for herself and as 
guardian of her minor son P, settled tho account 
with B the mortgagee, obtalncKl a fretdi advance, 
and passed a fresh mortgage-bond to him. In 
1368 A died. In 1869 B*e assignee filed a suit 
hpon the mortgage, and obtained a decree against 
the mort^e^roperty against S both as guardian 
df Uio minor P and also against her in her indivi* 
dual oapacity. At the court-sale held in exeou- 
tkm of this decree, D purchased the property 
to dilute in 1870. In 1881 P, filed the present 
iUlt to reeover poesession of the property, aUeging 
Biat D'$ purchase was invalid as against him, he 
having bem a minor at the time of the oourt- 
•sla Beidf upon the merits, that the debt for 
Whkh the decree was passed, being a famllj and 
aaeeetral debt, wm binding npoa the whole fa- 
mll^i Inhludiug the plainUf , who was, therefore, 
ael eutdilid to disturb the execution pundiaser. 
Ban HBtAT e. DmiAJUAli Babaiaii, 


SALE IE EXEOUTION 07 BEOBSS- 

continued^ 

(4) JOINT PROPERTY— cenfiuwsil. 

12, — ‘Joint family — Mojtey decree — Decree 
against father alone •‘^Pwrohater at eateeutian tale 
under such decree— How far ench eale Mndi-ng an 
the interest of the sons not parties to the suit or 
ejreeution jn'oceedings,"] In the case of a joint 
Hindu family whose family property is sold by 
the father alone by private conveyance, or where 
it is sold in execution of a decree obtained against 
him alone, the mode of determining whether Urn 
entire property, or only his interest in it, passes by 
the sale, is to inquire what the parties oontrsoted 
about in the cose of a conveyance, or what the 
porchaaer had reason to think he was buying, If 
there was no oonveyanoe, but only a sale in exe- 
cution of a money decree. In the case of au 
execution Rale the mere fact that the decree^ was 
a mere money decree against the father as distin- 
guished from one passed in a suit for the realisa^ 
tion of a mortgage security directing the property 
to be sold, is not a complete test. The plaintiff 
olaimod certain property from the defendant, 
alleging that ho had purchased it from a third 
person, who had purchased it at an auction sale 
hold in execution of a money decree obtained 
against the first defendant alone. The first defend- 
ant was the father of the remaining defendants, 
and they constituted a joint Hindu family. The 
sons contended that only the father's interest was 
bouuii by the sale : and the lower Courts decided 
ill their favour. On appeal, the High Court re- 
versed the decree, and sent back toe case for a 
fresh decision, on the ground that the lower 
Courts had decided the question in the case ex- 
clusively on the ground that the property had 
boon purchased in execution of a money decree 
without referring to the execution proceedings. 
Kaual Qanbata V , Manjappa. 

[1. L. R. 12 Bom. 691 

13, — Sale for debt of fat kerSn it by son to 
net aside sale — Failure to prore immoral purpose 
of debt,] A sale in execution of a deoree agmnst 
a semindar for his debt purported to comprise 
the whole estate of his zemindar!. In a suit 
brought by his son against the purehaser making 
the father also a party defendant to obtain a 
declaration that the sale did not operate as 
against the son as heir not affecting his interest 
in the estate, the evidence did not establish that 
the father's debt had been incurred bv him Ibr 
any immoral or illegal purpoee: Held that the 
impeachment of the debt failing, the euit tailed : 
and that no partial interest, but the whole eitale^ 
had passed by the sale, the debt having been one 
which the son was bound to pay. Hdrdi Jfarain 
^hu y. Buder J^kask Mi^r, LLIL 10 Oaio.'dM* 
L. R. n 1. A. 26 (where the eale wae only of 
whatever right, title, and interest the fbther had 
in proper^rdistingniidied. MurAMem KatvM 
r. iMMtmi Kakaka Eamava OomnAAM. 
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SAU IN SNSCUTION OF DBORNB^ 

mutinied, 

(4) JOINT PEOP£aiT--<i^j|^/Mr«J. 

14 * — Pentoml dvi'rnf against managing mt*mber 
of joint familg not imuleadt d a« tnch — KJft'Ct of 
Mft in execution of such decree -^TcaMfcc if Pro* 
perty Aet^ * 09— NaZe* of mortgage property in cjro* 
ontion of decree on a tnoncy hood for interejut duo 
on the mortgage.] The luaQftgioff member of « 
ioint Hindu family executed iu l»7d a mortgri^ge 
oa certain lands, the property of the family, 
to aeonre a debt incurred by him for family 
pnrpo^, and in 1881 he t^ethor with his 
brother executed to the mortgagee a money bond 
for the interest then due on the mortgage, 
lu 188d the mortgagee brought a suit on the 
money bond ; and haring obtained a personal 
decree against the two brothers merely, brought 
to sale in cxeouUon part of tlie mortgaged pro- 
perty which was purchased by a thizd person : 
Held that the sale did not convey the interest 
of another undividofl brother, who was not a 
party to the decree : I/cld, further, per Kkbnam, 
J., that the sale iu execution was invalid under 
the Transfer of Property Act, ». 99 . bATnuvA- 
YYAM V. MUTHUBAMJ. 

fl. L. R. 12 Had. 325 

(5) MOUTOAGED PEOPEETY. 

l6,^Mortgaged land cnhuequentl g cold hy mort* 
gagee in execution of a money decree — Pn^hmer 
at ituch male without notias of mortgo je-^ Mortgagee 
Stopped from xuheetfucntly enforeing hix mortgage 
a* ogaiMt purehater — Prandulent conetalmrnt of 
— peg iff eat ion not equtralent to noftre in ease 
if fraud — Citil Procedure Cod* {VIII of 18u9), 
s. 213. 1 Whore a judgment creditor in exe* 
ontion of a money-decree sells property us belong- 
ing to his jufigment-debtor, ho is afterwards es- 
topped from enforcing, as against the purchaaer, 
a prefioos mortgage of l!m property which has 
been created in his own favour, but of which he 
has given no notice at the time of the sale, aud in 
ignorance of which the purchaser has bid for the 
pre^rty and paid the full price. This principle 
applies even though the mortgage deed has been 
registeted. In 1867, li and O mortgaged certain 
iands to f? R by a registered deed of that date. 
In 1870, O R obtiuned a mouoy-decreo against 
B and O, and in execution put up the mortgaged 
land for sale. The plaintiff purchased it without 
notice of the mortgage ; and in February, 1872, 
obtained poesetsion through the Court. In the 
meantime, O It brought another suit upon his 
mortgage against his mortgagors. He obtained a 
doeree, and in April 1872 ejected the plain tiff and 
obtfdnod possession. In 1883 the plaintiff filed the 
pioMtit soit against if, O and 4!^ H to recover the 
ianda: Md that the plaintiff was entitled to m- 
oover. O R (the mortgagee,) whea bringing the 

to aale in execution of his decree was bound 
|iye.813oftlieCiril Prooedure Code f VI lief 1839) 
to disdoia the limited interest of hie jad|nnent- 
dehtofs in il ooncealiog hit lien he had in- 
4«eed thajplalntiff to pay full value fmr the jpao- 


siuuN IN EXHouTioN OF nmotwm^ 

cant i nurd. 

(5) MOaXGAOED VBJQPmn^tfantitmi, 

By hie omission he was estopped from dlspnllnf 
the plaintiff's title. The rule, that tegisteatlon 
of a mortgage amounU to notice to all subsiciiieiil 
puroliasors of the same property, does not npplp 
to a case where there has been a fraudulent eon* 
oealinent by a judgment^oreditor of the extent of 
his judgment-debtor's interest in the propatlF 
brought by the j udgment-oradltor to sale. Aaax* 
cHAND Qumakcuand c. Uaxhma HAKiuirr. 

[X. L. R 12 Bom, 678 

16 .— if equity of redemption — $nU hy mart* 
gagee for $ale of mortgaged propoHyo^Pnrehmtat 
not a party to HUif^^Hale of mart gaga propartg 
inexeeutioHof decree obtained hy storfysgee— iFiUf 
panxed —Ilight of purchatt r of equity of fodmp* 
fion —ItedeinpfioH, On the 2ist OeMttiber 1871 
three of the dcfentlanU iu this suit mortgigoa 
four groves to II. In 1872 the plaintiffs obtainid 
a mouey-decroe against one A and in Attgnsl 
I 1872, iu execution of that decree, sold the tain 
groves, and at the sale purchased them amt alto 
two mills which were not in dispute in this sni^ 
Thu decree against J> wm found to hava 
the tt^piu effect os if it were had and obtalnai 
against alt the mortgagors. Of this sale Ji hai 
notice ; iu fact ho opposed it. Bnbsoqnently 
the mortgagee, sued the mortgagors on mlg 
mortgage, aud obtained a deoree on it, and nnder 
the diMirce brought the said groves to sale in 1877, 
aud purchased them himself. In Hay, 188<A^ 
sold the groves to two of the defendants Th# 
. plaintiffs, who wore not parties to the entt 
which resulted in the decree under which W 
grovee wure sold in 1877, instituted this suit fa. 

I possession of the groves : Held, that notwith- 
standing the sale of 1872, what was sold nndr 
the dccret; of 1877 was the right, title, and intenw: 
of the mortgagors, as they existed at the date of tinp 
mortgage of the 2ist Heoember 187 1 , with whid 
would go the rights and interest of the morl* 
gagtto ; aud although at a sale under a deofA 
for sale by a mortgagee the tight, tltla 'a« 

: interest of the mortgagor which is Ah 

right, title aud iuterest at the date of the moiA 
gage, aud any right, title aud interest he 
have acquiror! between the date of morigaga am 
! of the sale, suU any puisne inoumbranom Of mtm 
' chaser from the mortgagor prior ta the dm 6 
mortgagee's deoree* and who was not a rnty le 
! the suit in which the mortgagee obtalaad his dm 
cree, would have tue right to redeem the promt 
^ which the mortgagor would have had bat Idr dH 
deoree. This view is ooaidstent withAhe prtaaiiim 
of equity and recognised by the 

r rty Act. Muhammad Samiad-din 

iZ It. 9 AU. m, foUowfd, rQtdAtHUMwimS 
' COAMIf. 

I CI,X«.»*IOAa6i( 

17 . ^Parchaie af marigagad pramoHm, If m# 
i gaget, at judicial oak, am Uaaammmddg mm 
iriimmitgagm axaamd iMi 



( 935 ) DIGEST 

SALE IN EXECUTION OF DEOREE- 

rontinned, 

(5) MOBTGAOED 

mor^&^e. and having obtained leave to bid at 
the jndioial sale, purchased the property ; 
that they could not be hold to have purchased 
as trusted for the mortgagors, the leave granted 
to bid, having put an end to the disability of 
the mortgagoen to parohase for themselves, pat- 
ting them in the same position os any independent 
pnrohasera. Mauabib Pkbhuad Sinoh v. Mac- 
NAGHTEK. 

fl. L. R. 10 Oalo. 082 
fL R. 10 I, A. 107 

of purahaKry of mortijnr/od property — 
Jitijoitirtt of wortffntjor. ] I u a suit for possession by 
the certificatod purchaser of one-tiiird of certain 
monsahs which had been sold, in execution of a 
decree obtaine<i by the mortgagee agaiust the 
defendant as mortgagor, it appeared that the 
defendant ha»l, in a previous execution sale at the 
instance of a second mortgagee of the same pro- 
perty, bought the same subject to his own first 
mortgage. The High Court held that tlic plain* 
tiff should be treated not as a purchaser, but as a 
mortgagee in res)H)ot of bis purchase money. 
They then directed that only so much ^f the 
original mortgage debt as sliould be api>ortioned 
ftg^nat the share bought by the plaintiff should 
be rcaliaed in his favor : /ItUi that this ruling 
and direotiott were fonuded ou n misapprehension 
that the purchaser bod a right to possession of the 
oroperty which he had bought, and that the de- 
fendant had no emuty to prevent it. Lutf Au 
Kmab V. Futtkh Bahadoob. 

fL. R. 10 I. A 129 
[I. L. R. 17 Oalo. 23 

(G) DECREES AGAINST REPRESENTATIVES. 

19 — Salt in ixtention of a drtttr o{fainMt a 
dtteami pfr»on rtprrsrntrd hy o niinot non — //oiv 
far »uoh ttalt afertu intertMi'of an htir not jmrty 
to dottftt or ejr*rMtion-procttdinqi( ] A*, a Mabo- 
medan woman, who was a co-sharer in a certain 
kkoti ratan, died indebteil, and waa sue<l after her 
death aa •• represented by her minor son represent- 
«d by hia guardian,'* A decree having boon 
obtained against A', as so reprosontod, her share in 
the kkoH was put up for sale iu execution, and was 
^pufohated by the plaintiff, who obtained a sale- 
aertificate reoiting that the right, title, and inter- 
aat of A"in Uieaaid AAcf j hadbe^ pnrohased by him. 
Ha now tuod the defendants, who were JCo co- 
ahafaia in the hhoUy to recover the profits of JC* 
abare whioh they had reoeived. A', besides her 
minor eon, had left bar surviving a daughter 
who had not been made a party U» tlie suit or 
to the exeention-proceedinmi, and the defendants 
oontended that her share in her mother'e estate had 
not paaaefi to the plaintiff : //r/d, thnt the plain- 
^ was entitled to the whole of AV share. The 
debtdne by JT was one for which the daughter was 
tmfwMti and having regak to the 


OF OASES. ( 936 ) 

SALE IN EXECUTION OF DECREE-- 

oontiuved. 

(61 DECREES AGAINST REPRESENTATIVES 

— conceded. 

form of the suit and the execution proceedings, 
the plaintiff was justified in assuming that he 
was bidding for the entirety of JC» share, and 
would acquire a title unimpeachable by the 
daughter. KuUBSHET Bibi r. Keso Vinaysk. 

[I. L.B. 12Bom. 101 

20. — Citii Procedure Code, h. 234 — Sale^neae* 
cutioH of decree ugainH deceased MahomedaiCs 
estate -^Jlcprcsentation of deceased hy some only of 
his ‘twxt'ofkin — Salt held to be talid.'\ F, a Maho- 
medan woman, died, leaving her husband and 
several minor children as her representatives. 
In execution of a money-decree obtained against 
\\ the creditor attached certain land which 
belonged to and made her husband and two of 
her children parties to the execution-proceedings. 
The land was sold and purchased by the decree* 
holder: iZ/W, in a suit brought by the children 
of r, to set aside the sale on the ground, inter alia^ 
that some of them were no parties to the proceed- 
ings iu execution, and that the others, being minors 
at the time, bad not been represented by a guardian 

I appointed by the Court, that the sale was valid, 
j Kaniiammap V , Kutti. 

. LI . L.U. 12 Mad. 90 

(7) RESALES. ^ 

21. -^ Civil Procedure fWe, 1882, a. 293— 

ing purchaser ansnrriftg for loss by re-sale-^De- 
seviption of property at sale and resale^ Difference 
offl The sale contemplated by s. 293 of the Civil 
Procedure Code must be a sale of the same property 
that was first sold and under the same description, 
and ary substantial difference of description at 
the sale and re-sale, in any of the matters requir- 
ed to be Bi>eoified by s. 287, to enable intending 
purchasers to judge of the value of the property, 
will disentitle the decree-holder to recover the 
deficiency of price under 8. 293. Semhle: That even 
if the difference of description was due to the 
value of the property having been changed, 
j between the sale and re-sale, owing to causes be- 
' yond the control of any person, the decree-holder 
I if entitled to claim damages against a defaulting 
I purchaser at the first sale, must proceed against 
; him by way of suit aud not by an applicatioB 
I under s 29.3. Baunatu Sauai r. MOHESP 
1 Nakain Sibgh. 

I n.uii.ieoBio.s36 

' 22. -am PniffiMre Code, 1882, «. 29S, 806- 

I Liability of defanlting pfurchaser^ At a sale In 
! execution of a decree a decree-holder, who had 
! obtained leave to bid, was alleged to have made 
a bid throxtgh his agent of Us. 90^000, but he 
j shortly afterwards repudiated the bid and did 
I not pay the deposit. The property was put 
\ for sale again on the fallowing day under a. SOd 
of the Coda of Civil Frooeduxe and waa in dae 
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DIGEST OF CASES. 


( 038 ) 


SALB IN EXSOUTXON OF DEOREB- 

oontim^d. 

(7) RBSALES-<v»)ic/«</r*rf. 
x>Qr8e knocked down fora smaller sum. The 
’ndgment-debtor filed a {>etition nndor s. 293 to 
recover from the decree-holHor the loss by re-sale: 
the petition was rejected. On appeal , hrld that 
the property having been forthwith put iip afrain 
and sold nnder s. 308 of the Code of Civil Proctninro 
was resold within the meaning of s 293 Valla- 
BHAN P.PANOUNNI, 

(I. L. R. 12 Mad. 454 

(8) PURCHASERS, TITLE OF. 

(a) Certificates of Sale. 

23 — Ccrfijicati' *>/ xnh\ ttppin'iif ion for — (tnl 
Procvdnro Code < Act A’/l' of 18K2), 316- 

C(»«r< Vllof 1870).^. n.] An application 
by an auction-purchaser for a eortiftenU* of sale - 
need hear no Court- fee stamp, since by s 3 Hi of i 
the Civil Procedure Code (Act XIV of 18S2) it ; 
ia not even required to he in wriliug. HuiA . 
AMBAIDAS V. TEKCIIAND Am BAIDAS 

II. L. K. 13 Bom. 670 ; 

1 

2^.~^Vnir{fii(ftred crrtifu'atf of mh- - Inf on *i of | 
fHircha^or- -SiCflnd mIo of ^mne proporftj m orrou- j 
fUmofnthiteuHont dvcnr-^/otcnxf of pnoohuxer at j 


iUm of i ^ , 

Muhen/uriit mU Aohjcct to nifrrnf of por 
chaeer unarr prior x(ih'--Iie;/ixh'rrd crrttfff-nt^of 
Movofid *afr^ Art VI 1 1 of 1839.J In IHK4 the 
Plaintiff brought the preiieut suit against the 
defendant to recover posse.s4oii of a oi-rtain 
house which he had purchased at a sale heUl <>u 
the 15th AlaroU 18H0 in eaeoution of a money- 
decree obtained against one C. He ‘ditained a 
certificate of salenn the .3rd January I HMD, which 
w'as registere^l on the 13th of the same mouth. 
The defendauthad previously purchased the same 
nroperty at a .ale held on the 22nd NovemiHJt 
1875 in execution of a decree obtainel by him as 
mort’gaeee against the .aid ( . The defeu.iant had 
obtained a certificate of sale and was put into iws- 
session, but hwl not then registered the oertmoaHj. 
He subsequently obtained another oertificaH^, 
which was registered in June 18H2. In a suit by 
the plaintiff for possession . Md that the plaintiff 

TOUld not recover The vn/oMi-al 

under the CiTil Procedure Code (Act VI 11 of IM) 
hT the wle and the confirmation of it, a bene- 
feial interest, and the plaintiff by bi« sabKCciucnt 
purohaM in execution of a money-decree again. t 
? twk subject to that interest. The grant to 
the defendant of the second certificate, which 
wM registered, sufficiently proved that the sale 
to him hsd »»•«“ confirmed. Chi.vta>i*sbav 
NATO r. VlTHABAI. 

[I L. R. U Bom 688 

AK —/'.'rif ProcedHTe Cede, 1859, * 259— ffey#.- 

>ssr. 49-/vV «/ 

of eertIJh-ttU of Mfr. -Omnia proan- 

5iMtoJritoM»*ota.] 

Act, 1866, requUed that a certaficato 


8AI.B IN SXBOtmON OF DXOftXS- 

omtiHurd, 

(8) PURCHASERS, TITLE OF-<f<»iicfw«Wa 
(n) Crrtificatks of Balm -- cssAduifnf. 
of the sale of land in execution of a doores piMod 
nnder the Civil Procoduro Co<le 1 859. should bo 
rogistcrcfL a plaintiff who has purchased land at 
such a sale is not bound to roly on the oertifioate 
to prove his title. If it is provtxl aliunde that the 
sale took place and that possession was given, the 
Court should presnroo, after long lapse of tlmo 
and possession by a mortgagee of the purchaser, 
that the sale was duly made by the Court. 
VeLAN V . KUM ARAB AMI. 

[I. L. R. 11 Mad. 296 

20.- ^ oM firmat foit of eulr^ rffn't of -— Title if 
aurtion-piirriunrr inf hoof nrtificatr of mle*} 
The plaintiff as an Agriuulturist sued the defend- 
ttut U) rcfhicm certain land mortgaged to him 
with 4M>HHGs^i«>u by her deceased husband. Thu 
defendant (the mortgagee') pleaded that ho had 
brought the morlgagcu’s Interest in the property 
at an au(‘.tion-Hale ludd iu execution of a deoroo 
obtained against theinortgagor {I he plaintiff’s hus- 
band) and that tberi*f«»r*i the right to redeem 
was g^nc. 'I’he flofimdant was, however, unable 
to pr^uwacortiftcatoof Nalc. and the BuliArdinato 
.Judge held, tlu refore that he had failed to prove 
his title, and accordingly dirocHul that the mort- 
gage aceouni should bo taken undsr tb« Dokklian 
AgrionlturiHts Relief Act (XVTl of l«79). The 
defendant afterwanU found his sale-dwtiftcato, 
and obtaine I a review of tbo above onlor, but 
on review lb« Kulsirdiuate Judge confirmed his 
decision, holding that as the snle oortiflcate was 
unregistcDsl. it wnild not bo received in evidence. 
The defendant then obtaintsl a fresh eertiftoaUi, 
registerc*! it. and renewed his application to the 
Hulmnlinate Judge, who revorscwl his previous 
. order, and rcject^-d the plaintiff’s claim. The 
1 plaintiff appealed to tho District Judge, who 
1 reversed the. lower I'ourt's order and remanded 
tho cowj. On appeal by the defendant to tho 
High Court, hr^d that, the order of the District 
Judge should be dinehargod. A sale-oortifloate 
was not necessary for the purpose of establlsblug 
tbs defendant’s title to the property os ag^nst 
tho plaintiff. Where property hat been sold iu 
execution of a decree, a party to the suit in which 
the decree has lH‘en passed, or his reprosenta- 
live cannot, after the sale has been confirmed, 
dispntc the title of the purchaser at the sate, 

, The onlor confirming the sale oomplstas the UUe 
’ of the lalHir as against the former. KutJfiHA&f 
: Pajiaciiakd t . Buimaiiax. 

I [I. L. R. 12 Bom. 689 

i 

I (9) DISTRIBUTION OF SALE PBOCBEDS* 

I 27, --CirU ProcidHTf C»di\ «. 276, 296— Cfeiille 
i rateable diHnhuttoa under $, 296— 8sfe inmUnd 
I attach nunt,] A claim under a. 296 of the Olvu 
: Procedure Code is not enforceable ee ea etfc ecli* 

i mmit againat which an eaelgttiaeiit ii mdend 
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BMUt IK KKKOUTIOK Oi* imORm^ 

e0ntinued, 

(9) DISTRIBUTION OF SiLB PBOOEBD3-. 

eantUtted, 

raid by tba proTinions of «. 270. (?att(ra Dm v. 
JCkutkaii, t L. 11. T AH. 702, followed. Durga 
C ttOBir Bai Ckowohry «. Mokuohini Dasi. 

[1. h, XC. 10 Oalo. 771 

2S,'>^Civil PtocedMre. Coda^ h», 294, 29h^Suitf0r 
ftffmd 0 f taUallf amunt.'\ M and C each ob- 
tallied a decree againet the same judgment^debtor 
and applied for cxocntion. C* in execution of 
lili decree, attached certain immoveable property, 
and, with the permimion of the Court, purchased 
fiMi eame under n. 294 of the Code of Civil Pro- 
cedure and sot oft his purohasc*monoy against the 
decree. M olaimod that the prooeeds of the sale 
to should be rateably distributed under g. 295 
of the Code and that C should cither elect to 
have the property resold or pay into Court the 
rateable pro|>ortion due to At. € objected to a 
resale or to pay : Ihld that 0 might be com- 
piled to refund the rateable amount duo to M 
w summary process in execution. Madden r. 
OUAPPANl. 

(I. L. E. 11 Had. 356 


SiXB IN BXEOirnOK or DBORSS^ 

contimed. 

(9) DISTRIBUTION OF SALB PROCEEDS-. 
contiHueid, 

property^ bat which did not direct the sale at 
speoiJSe property belonjring to D, An application 
by D, under s. 295 of the Civil Procedure Code, 
for an order enabling him to share ratehbly in 
the proceeds of IT/t execution was rejected. I/^ld 
that there being no question of fraud in the case, 
D was entitled to enforce his decree in the ftret 
instance agidnit the property of D; that his 
decree against D did not lose the character of a 
decree for money under s. 295 of the Code, be- 
cause it directed a sale of the property of the 
other judgment-debtors ; and that the fact that 
there were four judgment-debtors in DV decree 
and only three in IP/f wonld not deprive i> of the 
right to share rateably. Shumbhoo JXath Poddaryt 
Lucky Kath Dty^ I. L. U. 9 Calc. 920, referred to. 
Deholii Kundvn v. Hart, I. L. E, 12 Calc. 298, 
Jayat JVarain Pal v. Dhntidhry Jtai I. L. R« 
6 All. 566, and Hart v. Tara Pramn,na Hukerji^ 
I. L. ll. 11 Cala 718, distinguished. Delhi and 
London Bank u. Uncovenantbo Service Bank, 
Bareilly. 

[I L. R. 10 Aa 36 


Civil Proccdurr ^W<»,1882— m. 295,296, 490 
•^Application for <urecution, neccsnity of, in ordtr 
to tMre in duirihotioH, vnder o, 
nwaf heftre jwiymonf, ojfcct of^Deoree^ holder 
with aHtUtachmmtheforo jndyment, omhuioH by, to 
OfPply for figment ion ondor », 236, ejfrct of oo right 
to §haro in digtributum,] A decree-holder who 
has attached before judgment is not entitled to 
rank under s. 295 of the Civil Procedure Code 
(Act XiV of 1682) as an applicant in execution, 
and as such to obtoin, in execution, a rateable 
wma of the property which he has attached, 
msati aobMoently to his decree, he has applied 
te axaoution under s. 236 rt of the Civil 
Prpoadira Code, 8. 490 of the Civil Procedure Code 
does not by impUcation confer upon a decree, 
heddor who has attached before judgment the 
right to come In under s. 296 and share in the 
distribnUon of the pronertv which ho has atUched. 
The effect of thatseotioo is merely to take away 
the ueoosdlty for a re-attaohment of the property. 
The attachment before judgment enures and 
beocBsee an attachment in cxocuUon. Pallonji 
StiAiruRgi r. Jordan, 

[I. h. R. la Bom. 400 


^^OitU PfHieedoro Code. *, 2U--’^*J)oofw fos 
Samojodgment-dekor '^^^Doereoforen 
forct^nt^ Hen etm egaioMt Judgment •debt or pet 
hennltp"m,JjhctoO*het4er entitied to proceed agnino 
orferMn Ar w., UiA Jtq U h«V 
• www^lMrM HMbut B, P, wd R, in «won 
tiMViMnot im wvMdtolM MtMhtdaad ■oli 

U *^**^ A Md ^ wUoll M t»t M P, M, Ul< 

^ • i«o»o t«t MUanaMB 

ilfc wmiwwMw fcybdt tkajaigMKtNMtar^ 


31. — Cirif Procedure Code, 1882, j?. 294 — Decree 
holder, Purekaae by — Sat iuf action pro (ante — 
Mortygyre not (runfee for mvrtyagor in ealepre* 
ecddg,] A mortgagee who has obtained a mortgage- 
decree, and after obtaining permission to bid idi 
the sale held in execution of such decree has be* 
come the purchaser, does not stand in a fiduciary 
position towards his mortgagor. Hart v. Turn 
Pramnna Mnkerji, I. L R, 11 Calc. 718, distin- 
guished. A mortgagee in such a position, there- 
fore, is at liberty to take out further execution 
for any balance of the amount decreed that may 
bo left after deducting the price for which the 
mortgaged property was sold, and is not bound 
to credit the Judgment-debtor with the real value 
of the property to be ascertained by the Court. 
SUEONATil D088 V, JaNKI PBOSAD BINOH. 

p. Ji. R. 16 Oalo, 133 

32. ^Civil Procedure Code {Act ,XIV of 1882), 
s. 29b-^Eeeeu4ion^Dcvire-^jkateahle dUtHhution 
of proce*'^ of decree — Pofcer (f Court to inquire 
into hondjideB of the decf'ce-hdldert irhile dUtHhut* 
iny inch proeeidg — Practice,'] In distributing 
proceeds of execution undor a 295 of the Civil 
Procedure Code (Act XIV of 1882), the Court 
has power to inquire into the5^iini/^ of the 
sovoral decree-holders that apply lor rateable 
distributioii, if the same has been called in 
question, and to decide it in the same maimer as 
all other questions that arise in execution. The 
party ag^eved by suoh a deowiou is entitled, 
under the last clause of the section, to bring a 
regnlar suit to oompel the enooesafnl j ud m e n t- 
debtor in exeenUm to ref nod. Jn re Sander 
daw, 1. L. R, 11 Gate. 42, i^lowed. CauAaAELAL 
r. Fararali. 

(Ll^JLiaSooLlM 
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BAJUB IN EZKOimON OW OBORSC-. 

ooHtimed, 

(9) DISTEIBUTION OF BiJifi PEOOBEDS— 

COHCludfd, 

33,^Clril Procedure Ctfde, 1882, t. 296— 
Purehaeer cf decree agaifi»t estate of a deceased 
peram by the legal rep resent at ire of such deceased 
IfersoH — Might of sm^k purchaser to participate in 
proceeds realised in execution of aecrce.'X Jl K 
was the holder of a decree in suit No. 66/ of 1869 
for Es. 69,467 against the firm ot H B (\t,r and 
in execntion thereof ho attached a certain house 
belonging to tho estate of one If 2>, deceased, 
who had boon a partner in that firm. V (the 
respondent), was the legal reprosen tativo of II D. 
On the 9th November 1886, 1 ''purchased tho decree 
from U K for lla. 18,000, which sum she obtained 
for the pnrposo as a loan from ( P .v t'o. As a 
security for this loan she gave (’ P .V Co. a letter, 
dated the 9th November 1886, whereby she agroetl 
to repay the loan out of the proceeds of the sale of 
the house which had been aitache<i iu execution of 
the decree which she hail purchased. Ju the 
meantime another decree, r/.*., iu suit No. K of 
1870, had been obtained against the firm of If II 

Co. and had been, i>rior to tltc 9th November 
1886, purchased by the appellant M who luul 
also, prior to the 9th November 1HH6, appliel for 
oxeoutton. On tho 6th April 1H87, the attached 
house was sold by tho Sheri IT, und realised 
Es. 45, (XK). On the 6th September 1887, an 
order was made in chambers that the ^ho|itT 
should divide rateably the moneys in his hands 
ib suit No. 657 of 1869 between M and V. M 
appealed, and contended that by the transaotion 
between V and I( K the deoroe iu suit No. 657 
of 1869 had been exUngnished as against the 
estate of II 0, and that the said transaction 
amounted, in law and fact, to a purchase, on 
behalf of the estate of II D. of the projicrtics 
attached in the said suit or the proceeds thereof : 
Jleld^ confirming the order appealed from, that 
V was entitled to a rateable proportion of the 
moneys in question. She was only liable under 
the decree held by the appellant M as the re- 
presentative of H D. So far as she might have 
hfA property of her own, not derived from II It's 
estate, available for the purchase of II K's decree 
she st^ in the same j^tion as a third party 
who might have purchased // A^s share of the 
proceeds before they were realized. Tho purchase 
of H JCs share with her own money could not 

d ^ioe AT any more than if on entire stranger 
purchased. The fact that she borrowed the 
money and gave the share as a security to the 
lender did not affect the question. If the money 
did not oome from II It's estate it could not 
matter whether it came directly from P# ^ket 
or from anoUier person at her request. If the 
money was deriv^ from a source having no 
oonnexioo, directly or indirectly, with the estate 
indebted, there is no distinotion, in principle, 
between the representative of the indebted eetate 
and a stranger. MtrjrifOHAKOAS Jaijusovdas 
ir.TtSBAI. 

[I. U B. 13 Bool 171 


SALS IN SXaotJTION OF OaOBIB* 

(10) INVAUD SALES, 
j («) Fraud. 

34.— fr/// i« fraud of eredifttrs^SHhefwenti 
sale by creditors in eceeution if subject-matter if 
gift — I^rckase at txrcuf ion-sale foe inadeguattf 
price by weans of fraud-Sait by douce to set 
; aside sale for fraud^-^Itescision when granted.] 

! In June 1876 A being in pecuniary difficultim 
I executed a deed of gift of all his property in 
i favour of his wife aud minor sons, the plaintiffs, 

( if, ono of his Dion existing creditors, subse> 

! quentl^ obtained a deertx] against him, and in 
I execution sold part of tho said pro{)eriv. At 
! sale the first defendant by moons of false re- 
I presentation became tho purohasor at an inade* 

! qiiate price. In July 1879 J applied to have 
tho sole sot divide on the ground of tho fraud d 
the first defendant, but bis application was re* 
jeeted In 1881 the plaintiffs by their next 
friend kuchI to set aside the sale, ooutonding that 
at tho dale of /Is docroo the pronerty was theirs 
by virtue of Lho deed uf gifted June 1H76, and 
further tiial tho sale was void by reason of the 
defendant’s fraud : tfrld, rejecting tho plaintiff's 
claim, that the plaintiffs could not Im allowed to 
set up their dm^d uf gift us against tho prooeod* 
ings tu ex<H.'ULion under which tho defotiitanti 
ai'quinsl his title as purchaser. That gift was 
made to them by A when he was in pecuniary 
diiScuItics, and inchnled all A's property. It waSt 
therefore, void os against his then existing oredi- 
Wrs, of wbf>m It was one. It was therefore en* 
tilled to sell tho property in execution of his 
di'croe : Held, also, that the plaintiffs were not en- 
titled to set aside the sale on tho ground of fraud, 
and that the only remotly, if any, open to them 
was a suit for damages. The gift by A in 1875 was 
I mode to hU wife as well as to tho plaiutlSi (his 
' sons), and it gave them tho property as tenants-ln- 
! common. Vho jdaiutiffs were, therefore, only 
i owners of their rospcctivo shares, and were n<% 
; eutitlcfi to have the salo set aside in toto. This, 
: however, was what they sued for in their plaint* 
! vtV wife could not now join in rescinding the sale, 
i as she must have known in 1879 of the fraud, her 
I husband having immediately after the saleendoa* 

' vourcsl to sot aside the sale on that ground, A 
i transaction cannot generally be rescinded, unless 
I the party socking it is able to rescind it ia fefs, 
t except whore the transaction is severable. Uott- 
: MUWI r, CoWAtwi. 

[I.L, B id Bom. 397 


(5) DEOKEB AFTKRWARDe BKVI»SBa 

Q 6 .^Sale in execution pending aj/rnuU from 
decree ^Application for eoHjirmation ^ saU sftar 
reversal of decree^ Court not eampstent U jrmU 
com/irmatwn^aril Pnwedure Codecs. BU.) Wbtcn 
a sale in execntion of a decree lia« Ulmii ylnen 

n diof an appeal, and tim deorw hm snbsinMb* 
•een reversed, tbe Court exoentliif tlm ffsnnBi 
amnoi, after eoeh rerciaal, ffant oOttfttMBtkl \ 



( 913 ) DIGEST OP CASES. ( 941 ) 

SALE IN EXECUTION OF DECREE- i SALE IN EXECUTION OF DEGREE- 


(10) INVALID B^hXiE&*^ontiivu*!d, 

(h) DfCEBB AFTBBWABJIB V^ZSZW^T^-^onclvded. 

of the itle. Bamppa bin Malappa Ahi y. 
Bnndapa bin ShivUtip&ya^ 1. L. B. 2 Bom. 510, 
referred to. Mul Obabd v. Mckta Prasad. 

[I. L. R. 10 AU. 83 


of fitenal of deoror vpon mlr in 
FI — Sale to bond tide ptifc ha HO t\ not a party 
to the deereCf dittinyvinhed from, mle to docreo- 
holder J] A sale bavin^f duly taken place in exe- 
outioa of adeoroo in force at the time cannot 
afterwards bo set aside as against a bond fidr 
purohaser, not a party t o the decree, on the 
ff round that, on further proceedings, the decree 
oasbeen, subsequently to the sale, reversed by 
an Appellate Court. A suit was brought by a 
|ttdgmeDt<debtor to set aside sales of his property 
in execution of the decree against him in force 
at the time of the sales, but afterwards so modi- 
fied, as the result of an appeal to Her Majesty 
in Council, that, as it dually stoo 1, it would have 
been satisded without the sales in question having 
taken place. He sued both those who were 
pnrohasors at some of the sales, being also holders 
of the decree to satisfy which the sules.took 
place, and those who wore honCi Jide purouasers 
at other sales, under the same docrce, who were 
no parties to it : Hold that, os f^ainst the latter 
purchasers, whose position was different from that 
of the decree- holding purchasers, the suit must be 
dismissed. Zain-ul-Abdik Khan c. Muhammad 
Abqiiab Au Kuan. 

[1. L. R. 10 All. 166 
[L. R. 15 1. A. 12 

(0 DBCRKB8ATI8FIKD BUT NOT CKRTIPIKD To 

Court. 

87,^,SMif to ert tmdo mle^Fmnd—Amtion- 
pnrekaaer aetiny bond fth^^FraodnUnt t\nontioa 
of doofVr t{ftrr adinet Bjjerut ion of dvoroe 

hnt of u'hiok mrief action ha* not been 
of OH riff ht* of innocent porchaxrr 
t if deernf without oertifyiny,] In 
13S1 jR obtained a deoree against .V for possession 
of certain pro^rty with costs. Subsequently 
a compromise of the questions at issue in the 
suit was oome to between It aud M, one of the 
terns of whioh was that B gave up his claim 
to costs* Satisfaction of the decree was not 
entered op in Court. In 1881 A' purporting to 
be acting on behalf of H, but without his know* 
ledge or aanotion, applied for execution of the 
decree for coata, and in the exeoution-prooeedings 
which followed a share of Jf in a tank was sold 
and puf^ased by >1 . At therenpon brought a suit 
against R. AT, and others to set aside the sale, 
alleging that the whole of the exeontion-prooeed- 
ittgt had been taken without notioe to him, and 
hm been trandulenUy taken by the defendants 
in eolluiion with one another in order to deprive 
him of hii share in the tnnk. It was fonad that 


(10) INVALID SALES^confiatted, 

(if) Decree batisfixd bdt not obrtifibd to 
Court — conolnded, 

A's purchase was an innocent one, and untainted 
with fraud : Held, upon the anthority of Bewa 
Alahtoa V. Itam KUken Sinyh, L. B. 13 I. A. 
106 ; I. L. B. U Calc. 18, that the sale conld 
not be sot aside. Such a sale oonld only be 
set aside if it were shown that the Court had no 
jurisdiction to oxeonte the deoree ; bat as the 
deoree remained an nnsatisfied deoree so far^ as 
the Court was oonoerned, and capable of being 
executed, the compromise not having been certi- 
fied to the Court, the Court had jurisdiction to 
execute it. Pat Bujti v. Sharup Chand MalOf 
I. L. U. 14 Calc, 376, commented on: Ueld^ 
further, that the execution-procee<iings could not 
bo held to be void, as, although instituted by a 
person who had no authority to institute them, 
they were instituted iu the name of the decree- 
holder, and neither the Court nor the auotion- 
purchasor was bound to see that the application 
was made bond jidc on his behalf. Mothura 
Mohun Ghose Mondul v. Akhoy Kumar 
Mittkr. 

[1. L R. 16 Oalo. 667 

^ (//) Want of Saleable Interest. 

Qh.’^Cirl/ Procedarv Code^**. 313,.320— 
of t'j'ccafion of decree to Collector — Jiiriedictiod 
of (Aril (\mrt« to entertain application under 
*, 313— Rfi/w prexerihed by Local Government 
I under *, i\20^Notitication A7». 671 of dated 
, the Mh Auyuet.] Held that an appUoation under 
j B. 313 of the Civil Procedure Code by the pur- 
' chaser at a sale in execution of a decree, which 
had been transferred for execution to the Collec- 
tor iu accordance with the rules prescribed by 
the Local Government, w^as entertunablB by the 
Civil Courts, aud the Collector had no j irisdic- 
tion. under the Co<le or under Notification No. 671 
of 1881), to entertain it. Madho Praxad v. Jlanea 
Kuat\ I. L. B. 5 All. 3U, referred to. Nathu 
Mal t% Lachmi Narain. 

[I L. R. 9 AU. 43 

See Kbsuabdeo t\ Badhe Prasad. 

[I. L. R. 11 All. 94 

39.— Ciri/ Procedure Codr, $, 313— Sr'ffiay osiife; 
tale in t^eeution of dee rer^ Inc u ml ranee.] The 
fact that property sold in exeontion of a decree 
is incumbered, even when the iocumbranoe covers 
I the probable value of the property, is not soffiolent 
to sustain a plea that the person whose property 
is sold had no saleable interest therein. S. 813 
of the Civil Prooednre Code oontemplatee that 
either the jndgment-debtor had no interest at 
all. or that the interest was not one he could 
soil ; and the fact that the property may fetch 
Uitle or uothing if sold does not affect the qnee 
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DIGEST OF OASES. 


( 946 ) 


SALB IN EXECUTION OF DEOREE- 

continued^ 

(10) INVALID 

{d) Want of Saleable lNTBREST--r(>»r^/</<'</. 

tion. Naharmul v. Sadnt AU^ 8 C. L. R. 468, 
distingoished. Protap Chundcr < huekrrhuttij v. 
Paiiioty^ I. L. R. 9 Calc. 506, referred to. Sant 
Lal e. Bamjx Da8. 

[I. L. R. 9 All. 107 


(r) Want op Jurisdiction. 

^0 — ‘Mortgage dvrrre for mlv of propertivK in 
different di*tri('U and jurhdirtio/i/i—Ciril Prorf 
dlire Code XIV tf 1832), *••*, 19, 22:i (r), Sdt. 
jr, Form 128.1 A decree obtained in a «uit, 
brougrbt Unaer the provisiouBof h 19 of the Code 
of Civil Procedure iu the Court of the Subonli- 
nate Judg© of Rajahayo on a mor^atfc of certain 
properfcieg situated in the districts and juriwiic- 
tions of Rajshayo and Nyodumka, directed that 
the properties mentioned iu the mortsrafifc should 
be Bold and the prooee<U applied in payment of 
the mortg:age-debt. The properties were sfdd 
by the Court of Rajshayo : Meld that the authority 
given by s 19 of the Code included an 
authority to make tho order for the sale of the 
properties, and that the Rajshaye Court was 
within its jurisdiction in directing and currying 
out the sale. Whether, where a sale 

takes place under a moncy*decro<i of property 
partly within the local limits of tho Court* whono 
decree is being cxecutwi, and partly without that 
Court’s jurisdiction, tho sale of the property 
without the jurisdiction would be valid and bind- 
ing in consequence of the provisions of ms. 19 
and 223 of tho Court of Civil Procedure. Makeyk 


V. Steel k Co. 


[I.X 1 .R. 14 Calc. 001 


(11) SETTING ASIDE SALE. 


SALE IN EXECUTION OF DEOBES- 

continued^ 

(11) SETTING ASIDE SALE-^asf/awcif. 

(rt) iRRKGULARiTY -'G eneral 0a8 »8« 

43 .— 'fVivZ Procedure Code^ m, lUl—f 
to idle by wif(‘ of JudgmeHt ‘debtor.] A |ior- 
son who claims to he a purchaser from a judg* 
meut-debtor prior to an atlaohment is not eutitl^ 
to come iu under s. Jill of tho Civil )V>oeduro 
Code and object to tho sale of tho judgment* 
debtor’s property. Abdul If mi Mozunular v. 
Mohini A/ohun SJnihat 1. L. R. H Calc 240, 
overruled. Rule that a iKU'MOti applying to set 
aside n sale for irregularity muHt one who has 
sustained Hubstantial injury arising therefruin, 
08 Uhl down in Joye Xaraiu Singh v. Uhuobnuo. 
2 W. II. Mis. 1.1, and explaiuod by 
Vrnk^itexh v. Wtnudi V AutiHi, 11 lioin. 11. (’, 
approved. Ammutumhha Recium r. 

Ali. 

LI. L. R. Id Oalo. 438 

Failure by yurehanee (0 make the deponit 
reymrtd by », .106 of iht f'ietl l*reet du re ( »»#//'— 
Matrvinl n'reyulordy to eondnrf my eale-^t^ieil 
Proerdurr Vodr {Art X/V of 1S8J) mm ‘241, 806 .108, 
.11 ! , and .1 1 2. j Failure on the part of the }>erson do* 
cUrud to bo the. purehiisiu' at a sale in exeontiott 
of a uocree make, and on tho part 0 / the olQucr 
conducting tho sale to rm’eive, the deposit of 
2.1 per cent, oil tho ainount of tho purebaiKj* 
money in the manner required hy s. .KXI of tho 
Code of (Jivil Pro<^p<liir<‘ constitute}** a niaferial 
irregularity in eoneluet lug the* sale, which must 
be inquiruel into upon an application under s, .111, 
an<i couHeipn^ntly a separate' suit to set aside a 
sale on such a grouiiel will not lie lnfi:am Al* 
Khan V. Aarotn Siuy, I. L R. 6 All. 1116, di«* 
sontod from. Bhim Him r, Sakwan Si.nuii. 

[1. L. R 10 Oalo. 33 


(a) iRBEauLABiTY— G eneral Caseh. 

41 . — Ciril Proeedure ( ode, 1885, x. .Ill — “ Any^ 
person, whose immott able property has been sold F 
Interpretation of.] The words ** any person whose 
immoveable property has been sold.” in s. Ill, are 
Bofficiently wide to include a person who U neither 
the decree-holder nor the judgment-debtor, nor 
the auction-purchaser ; but who allegCH that tho 
property sold in execution is his. Abdul Huq 
HOEOOI fOAB r. Mohini BIouun Shaiia. 


46.— ^*ti7 I*rort'durf Code, MS. .112 — 

tion to safe ‘ Legal disability —hinutaf ion Art .VF 
of 1877, M. 7 -Order eonfrmiuy sale before time for 
filing objrrf ionx ban rj-pirrd Appial ftooi order.] 
Although s. 112 of the Civil Procciliiro (kule con- 
templat'^s that objections to a *alo under s. 31 1 
shall be filed befori; an order for confirmation is 
pnased. if the preeifdtttto actiim of the Court has 
Jed to tho confirmation of a salo Ufore the time 
alloweil for fliirig ohji^ctions to the sale has ex* 


(J. L. R. 14 Calo. 240 


42,— Ciril Proeedure Code, is. 311, 295— 
entitled to apply to set aside sale-*^ Peerre- 
holders ” entitled to rateable distribution.] Where 
one decree-holder had attached certain land and 
another decree-holder against the same debtor 
had entitled himself to rateable distribotion of 
the aaeets nnder s. 295 of the Code of Civil Proce* 
dnre^ Meld that the latter was entitled to 
apply under A 311 of the Code, to set aside the 
•ale on the ground of material irregularity. 


Lakbsvi e. Kcttukni. 


II. L.R. 10 MRA57 


pirisl, whether or not that Court c;/>uld entertain 
such objections after confirming the sale, the 
High Court on appeal is liound to interfere and 
to s<M' that objections which by Uw the appellant 
is «;iii powered to make are lieard and determined 
before a sale of bis property is confirmed or be* 
comes absolute. An appHoatiou under i.8ll of 
the Civil ProcOflure Corlc, on behalf of ajodg* 
mcDt-debtor who was a minor, was rejected on the 
ground that the applicant did not legally tcpre« 
sent the minor, ana the Conrt Miereopon oonflm* 
ed the sale. A second appUcatiou tothsiama 
effect wae then filed on behalf of the miiior by 
bis guardian, and wae rejected on the gromid 
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Diassx OF OASES. 
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SALE IN EXECUTION OF DECREE^ 

emtinued, 

(11) 8BTT1NO ASIDE BAhSt-^pntinwd. 

(a) iJtBKGULARirr^-OBNBBAL CAAEB-^Oiltinued, 

the Oottct had already oonfirmed the sale, and was 
precluded from entertaining objections after such 
confirmation, prior to which no proper application 
of objection had been filed. From this order the 
jadgroent-debtor appealed. Ifiidt that the appeal 
must be oontidered to bo one from an order under 
the first paragraph o! 8.312 of the Civil Proce- 
dure Code, confirming the sale after disallowing 
the appellant's objection, and that it would there- 
fore lie. I/dd^ that aasumiug the first applica- 
tion on iho minor's behalf to have been rightly 
rejected, the second was made by a duly authoriz- 
ed guardian, and. with regard to s. 7 of the 
Limitation Act (XV of 1877), was not barred 
by limitation ; the judgment-debtor had thore- 
foro a right to make it, and the Court should 
have entertainod ami dealt with it before pro- 
ceeding to confirm the sale or grant a sale-certifi- 
cate. Thu order disallowing the application and 
the order ooufirming the sale wore set aside 
and the case remanded for disposal of the appel- 
lant's objootious. PhoolhiH'KtfoHH'ur v. Jo/jnhur 
Sahny^ 1. L. R. 1 Oalo. 220, referred to. Baldeo 
SiMUU r, KieiiAN Lal. 

[1. L R. 9 AE. 411 


46.— Vi'vredHve Codet w. 2iK», 311 — Sale of 
immotf^ahU pt'oiH rt if in rwHiion of dt^crae — SaU 
hold hr/ore turpivotion of ihirtu doijH fttun thr 
proolamntion-^AppIiontion by jodyoirnt-dohior to 
not u*id0 ftnlv — *• Jllrgntify ** AtatvrUU iriryu- 
lantf^^Proof if ifuhntantial ityuoy, whothor 
truavy,'] Whore a sale of immove^^ble property 
in execution of a decree took*plaoe before the 
expiration of the thirty days required by s. 230 of 
the (.Uvil Vrooodure Cotie, and without the consent 
of the judgment-debtor, held by Ki>uk, 0. J., 
(Bhodhorst, J., disseutiug) that tbo holdiug of 
the sale under these clroumstanoes was not merely 
an irregularity within the ineauiug of a. .HI I of 
the Code, but was an illegality, and that it was 
open to the judgment-debtor to object to the 
sale and to applv to have it set aside, on the 
gtottnd of such Illegality, without proving that 
ho had auatainod auy substantial injury, ildd 
by Bu0DHUB8T, J., amtra^ that infringement of 
the rule contained in s, 290 of the Code does not 
of itself vitiate a sale in execution of decree, 
but Is a material irregularity within the mean- 
ing of a. 31 1— that expression being wide enough 
to incinde illogalitlee-and that before such a eale 
can be eet aalde, the judgment-debtor mutt prove 
that he bae sostained substantial injury by reason 
of auoh it regularity. Olpkertm v,Mahnhir iVr- 
slhNl Bingk, L tt. 10 I. A. Ifi ; Jdeyh tail PiHfrte v. 
mh Ptnkad Mndi, 1. L. R. 7 Calc, S4 ; KalyUfu 
Ckmdhfuin T. JUm^tOimar 1 L, R. 7 Oalo. 

iHyTViptfta Snndari n.Pnrfa Chum Pal^ 1, Xi* B, 
11 Calc. 74 { Mosuwidnr v. IFsemeth 

Ck^ndef BundMdkym, I. L. B, 7 Calc. 790 ; 
Jfoady Ali v. MudAmh Chunitr Ahy, 1. Ii. B, 
« Oalc. m I mhn T* Weekly Notes, AH. 


SALS IN EXSOUTION OF USORSaU 

continued, 

(11) SETTINC ASIDE SAJJ^^eontinued. 

(a) IRBEGOLABITY— Gskebal CAsmn^ continued, 

1S85, p. 304; Jaeoda v. Bathurn Dae^ I. L. E. 
9 All. 511; and Bakhehi Nand Kishoreu, Malah 
Chand, I. L. U. 7 All. 239, referred to. Gavga 
Pkasad w Jaq Lal Bai. 

[I. L. R. 11 All. 333 


47. — Cir/f Pioccdnre Code, e, dW-^Material ir* 
regularity in puhlUhing or cotiducting tale — Sub- 
Hlantial injury -^Notijication omitting to state 
plaee of Halo— Sale hela after date advertized — Citil 
Proeedure Code^ ns, 287, 290.] Where a procla- 
mation of sale of immoveable property in execu* 
tiou of a decree omitted to state the plaoe of sale; 
and where the sale took plaoe on a date other 
than that notified in the proclamation, and 
before the expiration of the thirty days reqnired 
by R. 290 of the Civil Procedure Code, held that 
the non compliance with the provisions of ss. 287 
and 290 of the Code was more than mere ir- 
regularity, that it must have caused substantial 
injury, aud that the order confirming the sale 
muRt bo set ORide. JBakkshi A'afifl Kishore v 
Malak Chand, I. L. R. 7 All. 289, referred to. Per 
Mahomed, J., gnftre, whether material irregu- 
larities such as the above were not in themselves 
suffici^t, within the meaning of the first para- 
graph of R. 31 1 of the Code, to justify a Court in 
setting atude a sale, without inquiring whetbeg 
such irregularities hod resulted in substantial in- 
jury within the meaning of the second para- 
graph. Jasoda V. Mathura Das. 

[I. L. R. 9 All. 511 

48. — C/r<7 Procedure Codcy ss, 247 and 289— 
Prorlamation — Property broken vj) into lots — Se» 
parate proelamations.} Where propertj^ intend- 
ed to be sold in execution of a decree is divided 
into a number of small lots, as a means of ob- 
tain iug a better aggregate price, the law does 
not require that a separate proclamation of sale 
should be made on eooh lot into which the pro- 
perty is so divided. A mere breaking np of a 
property into lots does not necessarily make it 
several properties for the purposes of a proclama- 
tion of attachment or sale. Where estates^ 
though embraced in tbo same process, are really 
at such a distance that there is no moral certain- 
ty of communioatiou to persons on or interested 
in the one of what is pnbUcly done on the other, 
there should, no doubt, be a separate proolaau^ 
ation on each, in order that full int«matiott may 
be given of what is to be done. Db Fbmma v« 
Jalbhoy Ardbshir Bet. 

fl. L. E- 18 Bom. 868 

49. -^ Proclamation of snle^Ma before hear 
JLccd-^Civil Proeedure Code {Act XIV ef ISS^ 
s, 2$l^Salt set aeide as being no sale,] A pitH 

, advertised for sale under e. W of the < 
of OtvR Frooednre, wie sold on the day 




( m ) DWEST OF OASES. ( 050 


SALE IN EEEOUTION OF DECREE- 

(11) SETTING ASIDE SALE «<•*»«/ 

(a) lRBBQm«ABiTT— G eneral Cases— 

fixed, but at an earlier hour than that etated in 
'the {nr^lamation : that there hod been no 

sale within the meaning of the Code ; proclama- 
tion cf the time and plaoo of sale and the hold- 
dog of the sale at such time and place, being 
conditions preoedent to the sale being a sale un- 
der the Code. BAsuAUUTULLa v» Uha Cuubn 
Dutt, 

p. I*. R. Id Calo. 704 

60,-“ At tachm/^nt h^/orc judfjmtnt — Tcinuinn^ 
lion vf attarkifient'“-Snl^‘ in exrrtitiifn — Material 
irregularity in puhli*hing or rondurting mtr trith- 
ant attachment — Wairer — Ciril Procedure Codr^ 
nu. 311, 183.] The plaintiff institatod a suit 
against defendant for recovery of money, and 
previous to judgment, that is, on the 8th of Janu- 
ary ISS."), applied for, and on the 11th obtained, 
an order for attachment of several housos and 
premises belonging to defendant and such attach- 
ment was made. The suit was dismissed, but 
eventually on appeal it was decreed ; but the 
attachment was never withdrawn. Plaintiff 
then aj^lied for execution of his dt^eree and his 
application was granted by nu order directing 
that the property of the judgment-debtor should 
be notified for sale on the Ist February ltf87. 
and accordingly on the 21st December 18^0, a sale 
notification was issued. The judgment-debtor 
twice applied for postpotmment of sale, but bis 
applicationa were refused, and the sale took place 
on ^0 date fixed. The judgment-debtor then ob- 
jected to the confirmation of the sale, urging that 
the property sold was never atta(!hed in execu- 
tion of the decree, and the attachment previous 
to jndgraent was infructuous, booause alUirwards 
the clidm was dismissed by the Court of First 
Instance ; that there had l>een wivcral other ir- 
regularities in publishing and comlucting the 
sale ; and that owing to the irregularities, pro- 
perty had been sold at a grossly iaa>lo(|uate price, 
Oausing substantial injury. The Hubordinatc 
Judge overruling the objections confirmed the 
sale On appeal by the judgment-debtor, held 
following Mahadeo Dnhcy v. Phola JStiith Dichit, 
I. Ii. 5 All. that a regularly porfeote<i at- 
tachment is an essential preliminary to sales in 
juxaeotioii of deereos for money ; and where there 
baa been no such attachment, any sale that may 
have taken place is not simply voidable but de 
facta void, and may be set asi<le without any in- 
quiry as to sobstantial injury being sustained 
by tAe judgment-debtor for want of a valid 
atUohment; and that an attachment before 
judgment, like a temporary injunction, be- 
oomm faneius cjwia, as soon as the suit ter- 
minates. Further, that the phrase a material 
irregnlarity in publishing or conducting in tbe 
fimtparagi^^ 

Pfooednre aiunild be libecally oonstmod, and 
GM of attoobment of property at tko 


SALE IN EXSOUTION OF DEOREE— 

cmtlnued. 

(U) SETTING ASIDE SALE-iroafiai/eif. 

(a) Irrkoularity—Oenkral C\&K$--“Conchdc4, 

I time of sale thereof is “ a material irregularity,^ 
attachment being the first sU^p which a (kmrt 
In executing a simple money deorce has to take 
to assert its authority to bring property to com- 
pulsory sale* BamCuand v Titam Mal. 

(I. L.R 10 All. 606 

61.— eVr// Procedure Ter/r, 1882, x. 290— 
for setting tmidc A-rf/r.J The infringement of the 
provision.^ of «. 2lh) of the Civil FroeeUure Oode 
is not a mere irregularity, but it vitiatc‘a the sale 
— liak^hi A\tnd Kuthort v. Malak Chand, I, L* It, 
7 All. 2811. SadhUSAIUN SlNUll r, PANCII 
Lal. 

U. L.R. HOtOo.l 

b2.—‘t'tri! PtoCfduvf Code 1882, r. 204 - IV#//- 
ditg or otfo rrente of sat(\] I« a suit iu whlob it 
was contended that a purelm*«er at a sale in ex- 
ecution of a decree h.'id under H. 2lU of the ('Jlvli 
Procedure (?o<ie takofi nothing by the purchase 
becnu.<to lio wjw the hold<;r t)f tbo decree in exe- 
cuti*4l of which the property was sold, it was 
held following Jar/irehoi v. JIarihi.i, I. L, H. 

"» Horn. oVi, that the pjirchase was not void ah 
ini/fo, hiit only voidable “ on the applicntlon 
of the judgmout-debior or other {Xiison iiiterost- 
<«1 ill the sale. Cjil.*ti*AMANiuv Natu r, ViTtiA* 
lUl, 

(I, L.R.n Bom. 688 

53. — Civil procedure Code, 1877, #, 24G— AVeew- 
tiOH of erom-drereen - power oj f'onrt exreutiag 
deeree — Dona fidi pu rehatter l^reitnmjdion of 
ralidtty of order for Kale.~\ If a Court ordering 
a sale in ox(y.mtton of a decree has jnrisdic.tiou, 
a purchaser of (ho property sold is not bound to 
iuquir.^ into the oorreotness of the order for 
execution, any more than into the correctness 
of the judgment upon which the exfx^ution issues. 
Notwithstauding anything in s. 2ifi of the CTode 
of <hvil Procedure, he is not lH>uud to inquire 
whether the judgmcnt-debtrir holds a cross- decree 
of higher amount against the decree' holder any 
more than he is to inquire, in an ordinary ease, 
w'hethc.r the deoroe, under which exeou^u has 
iHsutrl, has been satisfie^l er not. These arc ques- 
tions to bo dctiirminod by the <)odrt issuing exe- 
cution. Where property, sold in execution of a 
valid <lccrcc, under the or<)cr of a oompotont 
was purebaso^J honii fide and for fair value : 
//W</, that the mere existence of a oross-doofeo 
fora higher amount in favour of tbo judgmout- 
debtor, without any questiou of fraud, i^uld 
not sup|K>rt a suit by the latter agalikit tho pur* 
chaser to set aside the sale. Bewa HaHTON v* 
Uav KiftUEN EiNOU. , , . 

tx. La 14 Gala IS 

[as. 131. A. 108 
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bale in execution of decree- 

epndttd(*d, 

(11) SETTING ASIDE concluded, 

(h) Substantial Injury. 

54, — (yitfil Prorcdnve CodCf m. 511 — Allcffcd ir- 
vcyularitij attending mh in ejerrut/ou — Failure 
to prortf mhotantial htjurp result i/iff.'] A jud#?- 
ment-debtor having allowed the execution-sale 
of immoveables to bo completed without object- 
ing ground afterwards all<3ged by him, 

r/j,, Insulficionoy of description within the re- 
qairements of s. 287, he having been throughout 
awnroof what the description was. the sale is 
not invalid on this ground alone without more. 
No evidence bavins? been given in the Court ex- 
cuting the decree of substantial injury having 
resulted by reason of such irregularity, /.c.» the 
alleged misdescription : Held, that although the 
Appcdlat<3 Court below' had assumed that the pro- 
perty had been sold for less than it ought to have 
fetched, such sul)stnntial injury aa inadequacy 
of price should have boon proved to have occur- 
red in order to bring the case within s. 311. 
MornatjhU’u v. Mtthahir l\rf<hu(1 Sitftfh, I. L. U. 
l» Culc. 050, referred to and followed. Akuna- 
CUKLLAM t\ ABUNACIIKLLAM. 

ILL. 1 M 2 MM* 19 


(r) UlOIlT OF rUUrilASKWW- -HECOVEUY OF PUR- 
CJIASK-MoKEY. 

56. ■‘Suit to recover purchaxc-moncy ~~('iril ! 
Procedure Codr ^ ax, ,313, 316- hunt of mlrahtr 
interest -•‘‘Order voufirmintj sa(t\cff'rct of on xuit. I 
P bought certain land at a sale in execution of 
a decree. Before the purohnse-raoney was paid, 

/* applied to the (’iourt i»y petition to set aside the 
aalo and return the deposit money on the ground 
that the judgment-debtor hud no saleable inter- 
est in the land. The Court rejected the petition 
and conHrmed the sale on the 16th March 1881. 
The sale w'os subsequently set aside by a decree 
obtaiu<Hl by Tin a suit agniust P, and the judg- 
luont-orcKUtor. P thcti sued the judgment-credi- 
tor to recover Uio i nrcbasc- money. The District 
judge dismissisl the suit on the ground that 
P was debarreti from suing by the onler of 16th 
March l$8l : Held, that the order did not con- 
clude P from bringing this suit, Pachayapfak 
r. Narayaka* 

II. L. H 11 Had. 269 


SALE OF GOODS, AGREEMENT RE- 
LATING TO- 

Set' Stamp Act, 1879, hch. II cl. 2 (a). 

[I. L. R. 10 Had. 27 

SALE OF GOODS BY DESORIPTION. 

Str OONTRACT ACT, 8. 78. 

fT T ,. 1^,15 1^, t 


SANAD 

See GbANT— CONSTBUCTIOK OF GRANTS. 

[1. L. R. 12 Bom. 534, 695 

See Khoti Tenure. 

[I. L. R. 12 Bom. 534,595 

Si'v OuDH Estates Act, 1869. 

[L. R. 16 1. A. 183 
[I. L. R. 17 0alo. 311 


SANCTION TO PROSECUTION. Col. 

1. Application for and grant of sanc- 
tion ... ... ... 962 

2 Where sanction is necessary ... 963 

3. Notice of sanction ... ... 964 

4. Nature, form, and sufficiency of sanc- 

tion ... ... ... 966 

6. Power to grant sanotion ... 965 

6. Ho vocation of sanction ... 957 

7. Non-compliance with sanction ... 958 


See Criminal Procedure Code, 1882, 
8. 487. 

[I. L. R. 16 Oalo. 121 

Sr Limitation Act, 1877, Art 178. 

[I. L. R. 10 All. 347 

See Malicious Prosecution. 

[I. L. R. 9 All. 59 

See Sessions Judge, Jurisdiction op. 

[I. L R. 16 Oalo. 760 

(1) APPLICATION FOR AND GRANT OF 
SANCTION. 

1. — E^ff ret of grant of mnrtion—Crimiiuil Pro* 
rtdurc ('odtf {Art X e/* 1882), w.' 195 aa<f 478— - 
f'ivil Courfx pourr to proceed nnder e, 478 after 
Ha net ion given to a private pereon Dietn’mal 
of a complaint hg a private pereon^ Effect f/.] 
The granting of sanction to a private person 
under cl. (r) of s. 19.5 of the Code of Crimi- 
nal Procedure (Act X of 1882) does not debar 
a Civil Court from proceeding under s. 478 ; nor 
can the dismissal by a Magistrate of a com- 
plaint made by a private person be held to be a 
bar, till set aside, to a proceeding nnder that sec- 
tion. Queen-Empress v. Shankar 

[I. L. R. 13 Bom. 384 

2. — /VarfiVr in granting mnetion — Orifninad 
PnH'etlure Cmle {Art X of 1882), «. 195— JRm- 
eionnl power , Ejeerciee of^ hg High Court.} 
When Subordinate Conrts grant sanction to 
prosecute under s. 195 of Uie Criminal Prooednra 
Code, it is incumbent on them so to frame 
proceedings before them ms to enable the High 
Court to satisfj itself from the reoord whether 
the application for sanction has been properlj 
granted or not A Magistrate, in dispoeing of a 
charge of theft, deUvered the following jndg- 

*'e*»t : ** *^6 eh nf ^haft m W*''* 
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SANCTION TO PROSBOUTION-o^^erf. 
(1) APPLICATION FOR AND GRANT OP 
SANCTION— 

dowB is not prored at all against the accased. 
They are acquitted.*’ Uliere was no further re- 
cord of the proceedings. On an application to 
the High Court to revoke the sanction : Jldd 
that the mere fact of the charge laid by the 
complainant not having been proved, was not 
in itself sufficient ground for granting sanction 
to prosecute him under ss. 182 and 211 of the 
Penal Code, and as, beyond the judgment of 
the Magistrate, there was nothing on the record 
to show that there were sufficient grounds for 
granting the sanction, it should be revoked. 
Kbdar Nath Das r, Moheru Chunder Chuck- 

ERBUTTY. 

[I. L R. leoalo. 601 


(2) WHERE SANCTION IS NECESSARY. 

3.—-CrhHtHal I^roecdun^ C ode^ f 1U5 — 
tratioh Art^ Jf. 41 — Sanction of Jicgintrav—t'on^ 
dition precedent to trial for foujrnj of wilt rcgi*. 
tered.] A Sub- Registrar acting under s. 41 of 
the Registration Act, 1877, is a Court ” within 
the meaning of s. 1115 of the ('ode of Criminal 
Procedure. His sanction, therefore, was held to 
be necessary under s. 1115 before a Criminal 
Court could take cognizance of an oiTooco com- 
mitted before the Registrar while so acting 
In RE Venkatachala. • , 

[I. L. R. 10 Mad 154 


4 . — Criminal Procedure Code, 1K82, a. 105— 
Police-officer acting under r. Proteck- 

lion for glring faUe evidence to a J*of fCc-o/Hcer.'] 

A Police Constable taking down a statement un- 
der B. 1(51 of the Criminal Procedure Code 
is not a Judge, nor is the place where he officiates 
a CJourt. His sanction is. therefore, not uccessary, 
under s. 105 of tho Criminal ProcwUire (Jode, 
to a prosecution for a false statement made 
to him, whether the charge b<j framcnl singly 
or alternatively. Queen-Empbkrs v Ihhal va- 
LAD Fataru. 

[I. L, R. 11 Boxn.069 


t^.^Crimimd Procedure Code, #.105 — llcgiKtra* 
tion Act (HI of \H17),it, Hi —Forged Document 
reghfered bg Suh-Uegi*trar,'^ A Hub- Registrar 
acting under s. 34 of the Registration Act 1877, 
is not a** Court" within tho meaning of s. 105 
of the Code of Criminal Procedure. <^uekn-Em- 
PBBB8 f. SUBBA. 

[I L.R-lXMad.3 


g^,^Pegi*trathn Act, 1877, »$. 82. %H—Crimin4tl 
PtoeedKfT Code, #. 105.] Certain persons wore ^ 
charged with offences falling under s. 82 
of the Indian Registration Act, 1877, and also j 
with forgery of a doonment presented to. and 
ngisteced by, a 8ub- Registrar ; the Sub-Regis- 
irar having granted sancUoo to prosecute the per- 
•ont otmoemad withoat bolding any enquiry, the 
Jndga xefened the case to the High i 


SANCTION TO PROSEOlTTIONwesM. 

(2) WHERE SANCTION IS NECBSSARY- 

eonclndcd. 

Court under s. 215 of tho Cotie of Criminal Pro* 
oeilure, in order that the commitment might be 
quashed on tho grouud th at there was no legal 
sanction : — /// ///, that uo sanction was mniesiuiry 
ns to tho charge of forgery, and that tho provi- 
sions of 8. 195 of the Cotie t»f t'rimiual Procodura 
were not applicable. Quees-Emprems r. Vv* 

THILINGA, 

fl. L. R. 11 Mad. 500 

7, ^(yimituit Procedure (ode (Jef .V of 1H82), 

It, Sub- Ittgixf car Forge rg — Penal (*ode 

(Act XL\ of IHtiO), KM, 4(1.3, 4(17— f’usrf— 
Judicial ingutri/^ Adioiniitfrot ire iuguirg,] A 
Sub-Rtigintrar under the Registration Act (HI 
of 1877) in not a Judge, anti, therefore, not a 
‘('nnrt' within the meaning of n. 195 of tho 
Cotic of ('riminiil Prt>eedtn‘e (Art X of 1882). 
His sanction is, therrfoiv. iii>t m^cessary for a 
proseeution for ft»i gfty in respect of a fprgotl 
document presented for registration in his offiuo, 
/a re \ enlfatachaht, L H. ’J> Mad 151, dissent- 
ed from The word ‘ I'orgcry ’ is ustnl as a 
general R‘rm in h. 4<’»‘5 of the Ptuial (\jtl(8 
(Act .\LV t>f 18(;(») ; and that s<N*tioii is referred 
U> iiian otunpichemdvt' nensu in s. 195 of the 
Criminal iVomlurtt (ItMie {Aet X of 1M82), so os 
to embrace all sixicies of forgery, ami thus in- 
eludes a case falling umler s. 1()7 of tho 
Penal ('tsle. The tiefluiiion of •‘Court*' given 
in tho Kvidenct' Act (I of 1H72) is framml only 
for tho purptMtt'H of tho Act itstdf. and Khoutd not 
ho exb'ndtMl heytmd its legitimate sc(q>o. Dis- 
tifietiou butweou n jodietal and an adminUlrafire 
inquiry pointcil out. Qt’KKX.EMritiCHH e, TUUA, 

[ I. L. H. 12 Bom. 36 

8. -Criminal Procedure Cade, s. 195 — ffry/s- 
tration \*’t{JlIof 18/7). ^#,31, 35, 41 — 
document rty tutored bg Siib-Jfetfijitrui\] A mort- 
gagor was charged with making u fraudu- 
lent alteration in his mortgage dtsMl which was 
then regtHt4^red by a Kub-lie.gistrar : Held that 
the Kauctioii of tho Sub- Registrar was not neces- 
sary for a prosecution on a ehargo of forgery. 
Ju re Ymkatiichala (I. L. R. lO Mini. 154), and 
iJuccn-Fmfncioi v. Subba (I. L. R. 11 Mad, .3) eg- 
plaiuod. (if KKV- Km CRESS r HinuASAuat, 

[1 h R. 12 Ma<L 201 

(.3) NOTICE OF SANCTION. 

g^^Crimifutl J*roceduro Code, m, 195— to 
acruMcd,] A conviction tor preferring a false coin* 
plaint is not illegal only by reason of the proseeit* 
tion having been sanctioned without notice pro* 
viously given to the accuse^). Sanctioning a prose- 
cution for an offence is a judicial act, and the party 
if> whose prejudice it is done most be previonsly 
heard and a judgment formed upon legal en» 
dence. In cases in which the Magistrate disnils- 
ses the orinnal complaint open a report Irom 
the PoUee, there is no legal evidenoe befbse him 
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SANCTION TO PROSEOUTION— 

(8) NOTICE OF SANCTION— 

on which to form his jmigment In oases, how- 
ever, in whioh the Magistrate examines the com- 
plainant and hears the evidence and acquits or 
discharges the accused, and then, without notice 
to the complainant, sanctions his prosecution for 
preferring a false charge, sanction cannot be 
said to be improperly given. Queen-Empress 
r, BsARl.* 

[I. L. It. 10 Mad. 232 


lO^^Crimianl Proofidttrr Code, s. OnuMMhm 
toy tee not tee o/mnefion to oeettMed.] A Magistrate 
ill disposing of a charge of theft, delivered the 
following judgment: “ The charge of theft of 
dtKvrH and windows is not proved at all against 
tho ac^ensed. They art: acquitted.” There was 
no further record of the proceedings. Imme- 
diately on tho judgment being delivered, the 
pieoilor appearing for tho acensed applied for 
sanction to iirosccuto tho complainant under hs. 
182 flCnd 211 of tho Penal Code. The Magistrate 
refused to bear the application thou, on the 
ground that it was nob the proper time fixed by 
him to hear applications. The attorney for the 
complainant, who had expressed his willingness 
to have the application heard and dispo^d of 
there and then, intimated that ho was prepared 
to show cause why sanction should not be grant- 
ed, and naked that notice of any future appU- 
oation might bo given to the complainant. The 
oocused renewed the application the following 
day without notice to and iu the absence of the 
complainant or his attorney, and the MagUtrate 
grantOil tho sanction a^keil for On an appUuation 
to the High Court to revoke the sanction : IfeJd, 
that the Magistrate did not oxerciso a proper 
discretion under tho circumstances in neglecting 
to give tho ooinplainant notice of the application, 
and an opportunity of being hoard. Kedarnatii 
Darn r. Mohebu Ouundbr Cuuckrrbutty. 

[I. L. R Id Galo. 661 

(4) NATURE. FORM AND SUFFICIENCY 
OP SANCTION. 

11, — /em (*f *aHt^tioi^^Suffge$ttoH that jter^otti 
ouyht to ke peo*oet(trdj] When a Subordinate 
Magistrate, after trying a case, scut the record 
to the District Magistrate with a suggestion that 
eertain persons ought to be prosecuted uuder 
a. 1^11 of the Penal Code, the High Court held 
that this did not constitute a sanction to prose- 
puts. IK THE MATTER OF THE PETITION OP 

Kuepu Nath Sikdae. Khepu Natu Sirdar e. 
OlElAH CHUMDRR MUKBiUl. 

[I.L.R. 160aIo.7dO 

(fi) POWER TO GRANT SANCTION. 

12, — Codtt 1582, s. 195— 

Sat^otim to #rcii#vaf«f— “ Snkor4imte Cwrtf what 
is EsuetlsN tp proooepto rtfsstd Ay Spkordi^ 
mu In fait gttr Ms. 5»000— 


SANCTION TO PROSECUTION-poRtfl^ 

(6) POWER TO GRANT SANOTION-PfatMuf^f. 
of Jjlitrkt Court to grant sanetion in eases to 
which appeal lies to Jligh Court from Subordinate 
Judge.'] In matters relating to the grant m 
sanction to prosecute under s. 195 of the 
Criminal Procedure Code (Act X of 1882). a 
Court is regarded as subordinate ” to another 
Court where the latter is the Court to which an 
appeal from the former ordinarily lies, and ah 
application for such sanction must he mode to 
such superior Court even in those particular 
cases in which an appeal lies to some other Court, 

y.. to the High Court. A decree-holder applied 
to the first class Subordinate Judge for sanction 
to prosecute his judgment-debtor under ss. 206 
and 42i of the Indian Penal Code, for frauduk 
lent conoealmeut of certain moveable property, 
woitb about Rs. 10.000, awarded by the decree. 
This application was rejected by the Subordinate 
Judge. The District Judge declined to interfere, 
oil the ground that the decree being appealable 
to the High Court, the High Court alone couldi 
deal with the application under s. 195 of the 
Criminal Procedure Code. Held, that though 
the decree in the present instance was appeal- 
able to tho High Court, still as appeals from the 
Court of the first class Subordinate Judge 
ordinarily lay to tho District Courts the former 
was Hubordinitte to the latter Court within the 
moaulug of s. 19.") of the Criminal Procedure 
Code. ^ In re Anant Ramchandra Lotukar, 

[X. L* R. 11 Bom. 43§ 

IS.-- Ceimhifi I Procedure Code, g. 195 — Sanetion 
for prosecution of witness for pergury by milage 
Munsiff.] T'was tried and convicted under s. 195 
of the Penal Code for giving false evidence be- 
fore the Court of a village Munsiff in a suit in 
which 1' was defendant. The village Munsiff 
sanotiouo<l the prosecution of T under s. 195 of 
the ('oilo of Criminal Procedure. On appeal 
the Sessions Judge acquitted Ton the ground 
that a village Munsiff had no power to sanction 
the prosecution because s. 195 of the Code of 
Criminal Procedure did not apply: Held ^at the 
village Munsiff hail power to grant the sanction 
and that the objection to the conviction was bad 
in law. Quebn-Bmprksb v. Yenkayya, 

[I,.XaB.U Mad.37S 

14 — Criminal ProcedHre Coir, #. 195— iShae- 
tionfor proieaution for giting false etidenee in m 
suit umhr Act XJI of 1881 frtVi by an Auitt^ 
Collector of the secontl class — Sanction granted 
by Collector— Jurisdiction of Sessions Judge to 
entertain application to renoke sanction ] A iiiit 
for arrears of rent nnder a 98, ol. (a), Adt 
XII of 1881, was heard by a Tafadidar haviag 
the powers of and acting as an Assistant C^sa* 
tor. Application was made to him fmr snofder 
sanctioning the fNreseoation of a witasss lor 
having given false evideiies in Ihs corns of tho 
trial of the snit The Tahsild^ refenred the 
matter to the Magistcate of the Dtet^ mho 
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3A1T0T10M' TO PROSCOUnOK— orntA SANOTION TO PaoaTgQTTTfOH nkrU 

6) POWER 10 GRANT SANCTION-oflncJurfcA (6) REVOCATION OP SANOTinv r ni-htrfinf 

wm OoUe^r, and that officer made an order power in the latter can to act aiUe a ^ » * 

^brainr the pr^ution. From this order duly made by a Subordinate Court ;rAw"5^^ 
tte witaeaa applM to the Court of the DUtrlot v. Man lal, I. L. U. 7 All. 87lT (>,«•* » 

Judfe to revoke the eanotion. That Court being Lall, I. L. It. 1 Calo. 450. and <}«a»7hmd^ ^ 
of opinion that the Court of the Collector waa v. /^•iitap (humlir Ihm. 1 . 1 ,. 1/7 c'alo »oft^ 
not eobordinate to it in the matter within the ferredto. Qumss EMruBsti r. llACHAin.i‘^ **“ 
meaninir of the Code of Criminai Prooe* rj. L R 13 ino 

dnre, 1882, declined to interfere. The witness ‘ 13 Bom, i09 

then applied to the Commissioner of the Division, (7) NO!T.COMPtIANOB WITH SAXOTIOV 
and that officer, holding that he had no juris- #7 a/ urt* 

diction in the matter, also declined to interfere. ^ * J"? P^tdtire ^ 

On application by the witness to the High Court j f A 

for revision of the order of the Court of the **1 

District Jndffo 1 HpM f.hnf fha m /VI. i roceduro to the defendant in a suit to 


District Judge: Held, that the Court of a Col- I ‘ to ^ 

lector, when granting sanction for prosecution , 
under s. 195 of the Code of Criminal Procedure, ! 

1882, in respect of false evidence given in the ! 

oourie of the Uial of a rent-case from tL fin^ ' ^ 

decision in which there was no appeal to the * thesanefehm iHf»d wiih ilmiir f««”i 

Court of the Judge of the District, was still to be i jXo held that t ««« .If., ? 

deemed subordinate to it, within the mf'nning of \ reoff-i l)i«ff.Vf Mstri f t” * 

that Bcotion, aud the Court of the District Judge | innt^l , mi.i . i*!!. 

may 1^ taken to be the Court to which appeal, JX7^ZXbi ivnp" T. Wa 

from the decision, of the Collector ordinarily lie. ; ® '' J"* ^",'^.•'1, ,o . 

Baei Pbasad r. Debi Dial. I •* “■ « «*<» 47 


[I. L. R. 10 All. 682 


IS.^Crminal Procedure Code {AH X of 1882), f 
a. 195, 470— Or/f/’r ttuuHonimj pro*ecfhio(^ j 
Evidence, necamry for xnch order.] Before a { 
Court is justihed in making an order under 
s. 470, directing the proseoation of any person, it I 
ought to have before it direct evidence, fixing | 
tho offence upon the person whom it is sought 
to charge, ei&er in the course of the preliminary 
enquiry referred to in that section, or in the 
murlier proceedings out of whiob the enquiry 
aris^ It is not sufficient that the evidence in 
the earlier case may induce some sort of suspi- 
cion that the person had been guilty of an 
offence ; but there must be distinct evidence of 
the commission of an offence by the prsou who 
is to be prosecuted, i^oeen v. baijoo Lal 
(I, L. B. 1 Calc. 450), and In the matter of the 
Mtition of Kali Prosuhno JStayckee ^'23 W. R. 
Or. 23) followed. Is the matteb op the peti- 
tion OF Khepu Nath Sikdar. Khepu Nath 
Bikdar r. 0Rt6 H Chunoer Hukerji. 

[I. L. R. 16 Oalo. 730 

(6) BBVOCATION OP SANCnON. 

16.— /Viocr <a rteoke mnetion — Dhfinctlon hr - 
t meen a $anetion granted toa private person and a 
OompUint bg a Court-^Criminal Procedure Code 
{AetX M. 196 and 476. j B. )96 of 

IIm Oriminal Ffocednre Code (Act X of 1882) 
diatiiifalslMa betweenthe sanction granted by a 
Gmut to a proseention br a private individoal 
Mid a osmplaint made by the Court itself. A 
•npMior Omit to wfaioh mch Cofut u saboidliuite 
ma9 mofce the aattetiim giaated in tbe former 
Mi to tliB pfivik prMontkm, bit it bit fto ' 


(I L, R. 12 Had 47 

SANCTON TO SUE. 

• See UlCiUT OK SUIT— CH A lUTIRS. 

fl Za. R. 10 Had 185 
s>t NAWs\n op SUKAT. 

[I. L. R. 12 Bom. 496 

Sec Court or Wards Act (BujfOAh 
Act IX OP 1879), s. 55. 

(1. L. R. 16 Oalo. 89 

SCHEDULED DISTRICTS ACT (XIV OF 
1874), 8. 6. 

St * ExKcuTfos OP Decrkk-Trankfer 
f)P Dkchek pou Execution aku 
Powers ok Court, Ac. 

[I. L. R. 15 Calo. 365 

SECURITY FOR COSTS, CH. 

1. Suits ... ... ... 859 

2. Appeals ... ... ... m 

Se Execution of Discreb— HEP iAb of 
Act peniono Buit, 

[1 L.R.l6 0alo 383 

See K.VECCTION OF DECREE— STAY OF 
Execution. 

[I. L. R. 13BottL84t 

Sr HuLBS ok niQU COORT, BOMEAr, 

[1. L. R. 13 Bom. 458 

See Surety— EN poRCfHEirx of Bmm* 

BITY. 

It L.R.i50iie.487 

[l.l..R.ieGW«,«» 
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DIGEST OF CASEa 


( 960 ) 


SECURITY FOR 

(1) SUITS. 

l ^^povrrty^Speenlative iuit^ The mere fact 
that a plaintiff lit a poor man, and has parted with a 
portion of bis intoreet in the subject-matter of 
the Huit for the purpose of obtaining funds to 
carry on the suit, is no suiHcieot ground to oak 
that security for the costs of the suit may bo re- 
quired of him ; it is otherwise where he is not 
the real litifhnt, but a mere puppet iu the hands of 
others. Kejuah Asbenoollajoo o. Solomon. 

[I L. R. 14 Oalo. 633 


(2) APPEALS. 

2. '— Ciril ( otlf^ n. 6i0 ft y for 

POMtM Amount of mrurffy not ft jrrit — Ufa nttiHf a I of 

8. 549 of the Civil Procedure 
Coiie oontcmplattis an order by which some ascer- 
taiued amount of security is rcquire<l. The last 
para}(raph of theseotion seem to routcmplnte that, 
on failure to furnish security within the time 
fixed, hn order for rejectiug the appeal should be 
obtained from the Cotirt that gave the order to 
furnish security. Upon th« application of the 
reHp<mdent iu a second appeal ponding before the 
High Court, an order was passed requiring the 
appellant to furnish security for the costs <»f the 
appeal, and to lodge such security at anytime 
before tbe hearing. ThU order purported to l)C 
made under s. 549 of the Civil Procedure Code, 
but neither the application nor the order statoii 
the amount of the security r^uired, At the 
lioartng of the ap{>eal, no security having been 
lo<lgsd) the respondent ohjeototl that, with refer- 
once to tiie terms of s. 519, the Court had no op- 
tion but to dismiss the appeal, //W^/ that the ob- 
jection had no force, no such order as was cou- 
tempUted by s. 519 having been made. Hold also 
that the proper course was to have applied to the 
Judge who passeil the order for security, at any 
time before the case came on for hearing, for the 
rejection of the appi'al and that it was t<oo late at 
the hearing to ask tlio Court to reject the appeal, 
Thakub Dak r. Kiwioiu Lal. 

[1. L. R. 9 All. 164 

3, — Piril J^rtHYtiHrr ( oiii\ 1882, * f>49—,ljo;i//W#. 
tfo%forfJttetiK*\on, of i*rr ml for jindtHy jururityfor 

of tippral tiftrr dtfault.] S. 549 of the Code of 
Civil ’Piooedure being imi»erative, the time cannot 
be extended after the expiry of tbe period fixed in 
the order direotiug the appellant to And security 
for the costs of an appeal. Jfaidrl Jhti v. Kant 
Indian ItaiUeay Company, I. L. R. 1 AU. 687, 
followed. SHRAJUmM V.KiiieRNA. 

[I. L. R. 11 Mad. 190 

iVofcdwty Oodr, 1889, jr. 64d—jPerirrfy 
of appellant ^Vrjrati OH* rondnot — (wronnd for rr- 
yniriny nenrity.} An apMllaut (reaidiag within 
the jurisdiction) who has been ordered to pay the 
coats of the original hearing and has not done 
•o, cannot he reaulred to famish seonritj for 
•tich ooita bofora he to allowed to proeecate hto 


SECURITY FOR OOSTS-^eoncluded, 

(2) APPEALS— 

appeal, unless his conduct be shown to be vexa- 
tious— that is such as indicates a wilful determin* 
ation on his part not to obey the order of the 
Court, His not paying, if it be caused by inabi* 
lity to pay, is not vexations. Ahmed bin Essa 
Kalifpa r. Essa bin Kaliffa. 

[I. L. R. 13 Bom. 468 

SECURITY FOR GOOD BEHAVIOUR 

-^Criminal Procedure Code, is. 107, 112, 117, 118, 
2.‘l9-~*‘ Shoio canee'^ -^Burden of proof^oint ia- 
tpiiry—Oppoeiny faefioM dealt with in one pro^ 
I end iny’-^Aatureand quantum of evidence necessary 
: hefore passing order for security.] Upon general 
: principles, every person is entitled, in the absence 
I of exceptional authority conferred by the law to 
I the contrary effect, when required by tbe judi- 
fiary either to forfeit his liberty or to have his 
; liberty qualified, to iusist that bis case shall be 
tried separately from the cases of other persons 
similarly circumstanced. Where an order has 
been passed under s. 107 of the Criminal Proce- 
dure Ctxie requiring more persons than one to 
show cause why they should not severally furnish 
security for keeping tbo peace, the provisions 
of 8. 239 read with s. 117 are applicable, subject 
to such modifications os the latter section indi- 
cates, Aud to such procedure as the exigencies 
of hach individual cose may render advisable in 
the interests of justice. A joint inquiry in the 
ease of such persons is therefore not ipso facto 
ilhgal; aud even iu cases where one and tbe 
same proceeding taken by the Magistrate under 
ss. 107, 112, 117, and 118 improperly deals with 
more persons than one, the matter must be con- 
sidered upon the individual merits of the parti- 
cular case, aud would at most amount to an 
irregularity which, according to the particular 
cireurastanoes, might or might not be covered by 
tbe provisions of s. 537 Queen- Bmpress v. Nathu 
1 L. U. 6 All. 214, and Empress v. Batvk, Weekly 
Notes AU. 1881, p. 54, referred to. Au order passed 
by a Blagistrate under ss. 107 aud 112of tbe Crim- 
inal Procotiure Code, requiring any person to 
“ show cause ” why he should not be ordered to 
furnish security for keeping the peace, is not in 
the nature of a rule nUi implying that the bur- 
den of proving innocence is upon such person 
The onus of proof lies upon the prosecution to 
establish circumstances justifying the action of 
the Magistrate iu calling upon persons to fomtoh 
security, nunne v. Hem Chandra Chowdkry. 
^ 5 ‘ hr Queen v, MmiQun Sing. 

3 N, W. 431, referred to. Where, aooormng to the 
nature of the information reoeiv^ by the Magis- 
trate. there were two opposing parties incline to 
commit a breach of the peace : Held, applying by 
analogy tbe principles relating to t^ of 
members of opposing fsetiont engaged in a riot 
that the Magistrate acted irregnlarly in taking 
steps against both parties jointly, and in 
the inquiry in a aiogle prooeeding, Sneh a 
oednre to not ipso facto null and yokt, bat £](y 



DIGBST OF CABBS. 


( ) 

SBOORITY FOR OOOD BXHAVIOUR- 

eoHtluded. 

where the aoeneed hare been piejadioed by it 
Empreny, ZotAam, Weekly Notee AIL 1881, p. 28, 
and Jloueih Buhh v. The Empret*, I. L. B. 6 Calc. 
96, referred to. In prooeedinurs inttituted tinder 
a 107 of the Criminal Procedure Code ai^ainat more 
persons than one, it is essential for tbe proseou- 
tion to establish what each individual implicated 
has done to furnish a basis for the apprehension 
that he will commit a breach of the peace. In 
holding such an inquiry it is improper to treat I 
what is evidence against one of such persons as | 
evidenoe against all, without discriminating j 
between the oases of the various persons implicat* j 
ed. Queen- Efnpre** y. Xathn^ I. L. It 6 All. 214, | 
refen^ to. Although in an inquiry under s. 117 | 
the nature or tiH4tntnm of eridenoe need not be < 
so conclusive as is necessary in trials for offencm, ' 
the Magistrate should not prooecKi purely upon an ! 
apprehension of abroach or peace, but is bound to ‘ 
see that substantial grounds fur such an apprehcn* ; 
sion are established by proof of facts against each 
person implicated, which would lea<l bithe conclu* 
aion that an order for furnishing si'cnrity is neoes* 
sary What the nature of the facts should be de|)cndH 
upon the circumstances of each case, but whero , 
the nature of the Magistrates infonnation re* ' 
quires it, overt acU must be proved before an 
orders. 118 can l>e made, and such an order can* 
not be passed against any person simply on the 
gronnd that another is likely to commit a bilNmli 
of the peace. Queen v. Ahdtwf Uuq, 2<' W. U. Or. 
67*Ooik4iin Jjnehmnn. Perehad Poorer v Pohoop 
Earain Jhforer, 24 W. U. Cr. lb), Itujnh fiun Paha* 
door V. Ranee TiUeetHree AWr, 22 W K Or. 71), 
and In the matter of Kauhi ( hunder Pom^ 
JO B. I*. E. 441 . 19 W. K. Cr. 47, referred to 
Quren-Bmprb 8» r. Aruul Kadir. 

[X.li. R 9Aai 462 

8BNTEN0E. Col, 

1, Cnmolative sentences ... ... 90] 

2. Imprisonment ... ... 901 

(а) Generally ... ... 904 

(б) Imprisonment in default of fine 900 

R. Sentence after previous conviction 966 
4. Whipping ... ... ... 960 

(1) CUMULATIVE SBNTENCBS. 

l.^Penal Code, e. 71 and m. 147, 149 and 820- 
Rioting Or ierom hart committed in the rouree of 
riot aid in pramThtion of the eommon object — Di*- 
tinct offence»-^&oparaie eentenree^Act VI II of 
1882, #. 4 — Crimimt Procedure Code,t. 2S5,] 8. 149 
of the Penal Code Creates no offence, but was in* 
tended to make it clear that an aocuaed person 
whose ease falls within it« terms oannot put for* 
wild the defence that he did not with his own | 
hand eommil the offence oommitted in proseention 
of the oommon object of the unlawful a ssem bly, 
or soch as the members of tbe a ss em bly knew to 
be tilmly to be oommitted in prosecution of that 
object In moeeontiott of the common object of 
an nnlawfnl aMcmldy M, with his own hand, 
oMMCd fxievona hurt if and other membeit of 


( 962 ) 

SEKTSNCE<~c<>sft/<g^. 

(1) CUMULATIVE SKNTENOES-^arieifeil. 
the assembly, as to whom it did not appenr 
whether or not any of them personidly used roroo 
or violence, were convicted of rioting noder s. 147 
and grievous hurt under s. 92A of the Penal Oodot 
and were each sentenced to separate terms of Im* 
prisoumeut for each offence. Jhe highest aggro* 
gate punishment, which was AfV, was six yean 
rigorous imprisonment, being one year for riot* 
ingand five years for oaosing grievous hurt ; Reid 
that, assuming s. 71 of the Penal Code to be appU* 
cable, the sentoncee were not illegal, as the com- 
bined periods of imprisonment did not, in the 
ease of any prisoner, exceed the maximum punish- 
ment of seven years' rigorous imprisonment 
which could have beeu awarded for the offence 
punishable under s, .'125. J/rld also that the riot 
could not, in any of the cases, be considered a 
part of the offence under s. 82A, that a, 71 did 
not apply, and that the sentences were legal. 
Quern- kmvrrMn V. Ram Partah, I L. It 0 AH. 121, 
dissented from. Qurrn-Kmpre$» v. iPan^ar 
I. L II 7 All. 29, Qurrn Rmprengif, Rnot Sarup^ 
I. L. U. 7 All, 7«i7, Qua H v. Rnhbee-ooUah, 
7 W. 11. Or. l.'l, Loki-Xath Sarkar y. Qticen* 
Enprrnt, 1. L. U. II Calc. 819, Queen- Empreee 
Ptrithadf I. L. R. 7 All, 414, Chandra Xant Rhat* 
taeharjm y. Queen Emurtti, 1. L. B 12 Calo, 498, 
and Urtf. y, litkayn hm Tamana, I. U R. I Bom. 214, 
referred to. Qi KKN-EMruBKH r. Bishksuar. 

[I. L.R.9A11.646 

2.^Per»onatin{/ puhtie uerrant^Ejttortion^Con 
riotion for earh offrnee proved nrrrM§ary-- Separate 
Mrnfeneee — Sentence nt'crudry upon each contietion 
— Prsoi Code Act XLi'nf I860, M. 71,179, 318— 
Criuiifrat Procednrr Code^ $$, 35, 236.] Where 
more than one offence is proved in respect of 
which the accused has beeu charged and tried, a 
oonviclion for cauh such offence rouat follow, 
whether s. 71 of the Penal Code applies to the 
case or not ; and, subj>‘ 't to the provisions of 
s. 7 1 , a separate sentence must be passed in respect 
I of each such oonviotion. Under s. 35 of tbe 
, Criminal Procedure Code, sentences of imprison* 

I ment cannot bo passed so as to run cononrrently. 

I In a trial for offences under ss. 170 and 383 of 
I the Penal Cwle. oommitted in tbe same transae- 
; tirm, it appearcsl that but for personaUng a publio 
I servant the aoensed would not have been in a 
position to oommit the act of extortion complain* 
ed of : Held that the first and second paragraphs of 
s. 71 of the Penal Code did not apply to the oaii ; 
that tbe third paragraph also did not apply, bo- 
oause the words oonstitute an offence rmer to 
the definitions of offences contained in the Oodo« 
irroepective of the evidence whereby the eoti 
complaiticxi of are proved, and pemonalliiff A 
publio servant as defined in s. 17<) wae not a eon* 
sUtoent element of extortioo as defined in a 888 ; 
that in tbe present ease the former offeaoe waa 
completed befm'e the lat^tsr bad begun ; and tliafi 
separate senteoces for each offenoe wera,tlieraloi% 
not UlegaL QoRXii-BicpaM r. Wa8» Iax, 

(LXaSstOJULfiS 
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maiSftT OF CA8I». 
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(1) COlfrtATrVE ^mnncs&^»ntinutd, 
f^mmCrirninat Froetdure Cfide^ $$. 25, 255— /Viwi/ 
cHen**- 072,550,464— /ftfiwr.5rM5/ii^ In order to 
tho omm4M$ton ijf tkeft-^Thr/t^ Separate eonHo- 
tiom and oentimcet,] Ufid«r •§. 85 and 206 of the 
Criminal FroeadaroCodo a Mafiitrato may logalljr 
|nmmi a taparaia aentanoe of two yean* rigoroaa 
Impriaooinant and ftna nndar aaoh ot the m. 879 
or 550 and 464 of tba Penal Code for bonae* 
traabtof In oi^er to the oommiaaioo of theft, and | 
theft, the two offencoa forminir part of the aame | 
iranaaetlon and being tried together. In ancb a 
oaaa, where the pHaoner b«l throe timea pre- 
vionaly eon rioted : Ifetd that the better conrae 
would bare been to oommit him to the Conrt of 
8eaaion nnder an. 464 and 76 of the Code. Bat a 
Baaaiona Jodgc trying auoh a oaae auder a. 879 
and a. 451 would under no circumatanoeA be jnati- 
ded in paaaing a aentenoe of ten yeara* impriaon- 
taent under the latter part of a. 464 and of four 
yeara' Impriaonment under a. 080. The latter 
poftiona of aa. 454 and 457 were framed to in- 
olnde i^e oaaea of hoaae-treapaaaera and honae- 
brealtora who had not anlv intended to commit 
but had acloaUy committed theft Queen^Kmpreie 
V, AJndkia, I. L. R. 2 All. fill, and 
prtMf V, Sakkaram Jthan, I. L, R. 10 Bom. 490. 
referred to. QirRE9>£iiFftKe» r. Zor Sim^h. 

(I. L. R. 10 iJll 146 

4,^Crlmtnal Proetnlure Cttde, r. 35— Pewo/ Cwlr, 
H. 71, 72, 352, 426, ikl^Stparafe courtetiortf for 
different ojfeoert in the mme traniaetUm,} An 
•oonaod peraon waa eonvioted nnder a. 467 of tho ! 
Fmial Code of houae-breakiug by night in order ; 
to commit aa offence (miaohief and aaaautt), and 
niao under ea. 425 and 852 for the offences of 
mischief and assault, and punished separately for 
each offence. These offenoea formed parts of one : 
traasaotion : Held, that the sentences were legal. 
Qvftnrf-EifPRnae r. Niricuah. i 

[X. L. R. 12 Rad. 36 ; 

(k^^S^ntte tintenee* for rioting and grievou* ; 
kmrt^Anal (\>de, m. 71, para, 1. 144, 147, 145, ; 
Sa4«.j|irr 17// 1552— rrimiMf/ Proeedore Code ; 
{Am X gf 1553), #. 85.] Per Curiam (TOTTEN- 
HAM, aiiientlii|r)* Reparate seotenoes paaaed 
upon ncinone for tae offenoea of rioting and grie- 
TOOi Aiirt are not legal where it ia round that \ 
inch paciona iadiridually did not commit any 
net wnieb nmonnted to rolnninrily canting hnrt, 
hnt were gnilty of that offence under e. 149 of : 
the Pcnnl Oode. Xmprtu ▼. jaiM PartahX t. R. ' 
i All, 121, nnptOTcd ; take Katk Sirkar ?. {fuem» i 
J^a^reie, i. Xi. R. 11 Calc. 549, orenruled. 
KlUIOimFODnARr, QUIBK-RMPlIBgS. 

[X.Z«.B.16 0alo.442 : 

R.««»JReffll|f*i»^l>iaftae4 Cfutntcfi'en far . 

timing end eenri n g kmri amgrienma hurt— 
mamtekdianftt mart ikon me ajtemr wktm acU 
fomkkrndfmn am ajfama--^Ahatmant m erieeen# : 
Inti dnr^ tim^Haal Coda {Aet XXraf 1560). ! 
at. IIT, nCm,] SiHaoQtmaApcmoiiawtrecikfftnd 


BmnmB^firntiwmd, 

(1) CUMULATIVE SENTBHCBS— cenefnM, 
with and oonricted of rioUng , the eomiiion oh|«Qt 
of which waa oauring hnrt to two pnrttonlmr men. 
Four of the aoouaed were alao charged with, nad 
conrioted of, reapeotirely, eauaing hurt during 
the riot to the two men and a wommi. and were 
sentenced to separate terms of impriaonment 
under as. 147 and 328 of the Penal Code : ATefd, 
that the sentences were legal. Baring the eonree 
of a riot, in which X was attacked and beaten by 
several of the rioters, one of them K, inffiekd 
grievoua hurt on X by breaking hia rib with n 
blow struck with a lathi ; X and three others cl 
the rioters were charged with offenoea nnder 
ts. 147 and 326 of the Penal Code, and K waa con- 
victed nnder thoee seotioos. The other three were 
convicted nnder e. 147 and also under a 026 rend 
with a 109. Separate sentenoee were pamed on 
K and alao on the other three for ea^ of the 
offences: Held, that the sentences on K were 
legal, but that aa there waa nothing to show that 
the other three had abetted the particular blow 
which caused the grievous hurt, although they 
had each of them assaulted X, the oemriotion 
them under a. 325 read with a. 109 eould not be 
supported. In the matter or the pbtitioh 
or Mohur bfiR r. The Queek-Bmpeess. In 
THE MATTER OF THE PETITION OF KALI ROY 0. 

The QuEEN-EMPEEfis. 

• • [X. L, R, 16 Ohio. 725 


7,^CrimiHal Procedure Code, i, 86 — IHedinet 
offeneet'*^ Penal Cade, ss 76, 411.] A peraon con* 
vioted under as. 411 and 76 of the Penal Oode ia not 
convicted of ** distinct offences*' within the menn« 
ing of a. 86 of the Criminal Procedure Oode. 
^ueen^Emprete v. Zi*r Siiwh, I. L. R. 10 All. 145, 
explained. Where an offence nnder a. 411 read 
with a. 76 of the Penal Code appeara to be deaerv- 
ing of a greater punishment than the Magistrate 
trying it can award, the beat coarse for him to 
adopt ia to oommit the aoouaed lor trielto the 
Court of Seasion. QcBSX-EMPEiae v, Kbalak. 

[L L. R. 11 AU. 393 

(2) IMPRISONMENT, 

(a) Gekirallt. 

Criminal Procedure Code, i, 455— ifein* 
(enance^ Wife^Preaeh cf order for monthly ef* 
lowanea-^ Warrant for levying arrean for irrerel 
montho^Jmprioonment for aUovoaneo rommiming 
unpaid 4 fter eveeniitm of uoarrant^AH I of iSlll 
t. 2, vL 18—** /m/Haensiciif.*^ Where n 
for ecoumnlated arrears of 
aevena months nriting under aeveml hieeehee of 
an order for mnintennnee la dealt with fnonepto- 
oee^g, and nrienn leried nnder n ehigfo wimak 
the Magistrate nollsg under a. tSS^tteOrlmSi 
Procedure Code bee no power to peae n heatlir 
sentence in defaoli then one month's Imptisen* 
sMnt, if the warrant only ralntad to n Magle 
hraaoh of the Older, /hr Rdob, C. 1.— 8. 156 eon* 

tmnididaa thad a eepmmte wmmit thodM 
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DI0B8T OF 0ABX6 
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nmmaom^irnHnu^ > 

(f) lMm90imB3Xt^4Mtndt>d. 

(a) QuiHE9ikhLr^^€tmfiluM. I 

mA MfMMrate moatlily breftob of the order. iVr ! 
OTBllOHt, J.-^The third pmgraph of t. 488 ought 
to be etriotlj eotuirned end m far poseible, oon- . 
•treed in fhroitr of the sabjeot. V tider the eeotloD, > 
m eonditHm precedent to the inffiotion of a term ; 
of imprisoameiit is the issue of a warrant in respect . 
of each breach of the order direcUng maintenance, 
and where, after distress has been issued, j 

bam is the return. The section contemplates one | 
warrant and one pnnishment, and not a oomnlatire { 
warrant and onmnlatire pnnishment. Also Pi*r I 
Straight, J.~\Vith reference to s. 2. cl. (18) of 
the General Clanses Act (I of 1888). ** imprison* | 
ntenf* in s. 488 of the Criminal Procedure Code ; 
may be either simple or rigoroua Per Old* I 
FIXLD, J.—A claim for aconmnlated arrears of ; 
maintenance arising under several breaches of ' 
order may be dealt with in one proceeding, and ; 
arrears leried under a single warrant. QuK£N*Eif* I 
PRI88 V, Nabaix. ’ 

(I.L.&. 9 All. 240 ; 

i 

9. — /Vimiiiaf Priw^Jurf Cf^dr, 1882, a 115— • 

eurrent Under s n.n of the Criminal ; 

Prooednre Code, sentences of imprisonment can* | 
not be pasted so as to run oonourrently. Queek* . 
Bmprisb r. Waeir Ja.s. • • ; 

• p. L. a 10 All. 58 ' 

) 

10. — CWw/iMi? Printed art Coif, §. • 

mint in lien o/ vrhipping^lnjfietiim of^flne in lion of 1 
wAijmsy.] A Court has no power under s. 395 of I 
the Crii^nal Procedure Code to revise its sentence j 
of whii^dng bv iofUcting a fine. In eases where ' 
the sentence of whipping cannot be carried out, | 
all that the Court oan do is either to remit the j 
whimrtAf altogether, or to sentence the offender, 
in nra OT such whipping or of so much of the i 
ssntenee of whipping as was not carried out. to 
imprisoftment, Ac. The word ** imprisonment " < 
in s. 898 ol the Crlmiiia] Procedure Code means ; 
a snbslantive sentenoe of imprisonment, snd not 1 
imprisoiimont for default in payment of a fine. : 
Ql7Rtir*SllPRE88 P. SBEODIH. 

[l.Xi.a 11 Aa308 

( 8 ) iMPBisointEirr ni Depault of Fink. | 

11. — CrlSM'ssl Prooeiure Coif^o Penal Coif, 

«.88.j S. 83 of the Code of Criminal Proeedore ; 
1888, doss not authorise a Magistrate to pass a ; 
gftff Vtwas in default of payment of line in exoees i 
of the Isnnpveeeribed bya 68 of the Indian Penal | 
Code. Bo§, T. Mahammad Saib, 1. K B. I Mad. 
S77, wie orermled in 1881. QcrsBE-MirpRESB e. ! 
VgVXATBBAGAOff. 

(1. 1*. R. 10 MM. 165 ' 

AffOvnioiiR Care. \ 

p.L.E.lOXM.I06»ila i 


SSMTSKOX-cssefed^Nl. 

(8) sroTBNcE AFTBR mviom 

CONVIOTXO!?. 

12. — P#asf Coif, Aft XIV if 1880, st. TA 179^ 
Attempt to fommu an offmm^Jfkbanoimamt 

if tfnttnff for pretioue oonoiftion^Preniemi tone 
A person who has been oonviotod ol 
the offence of theft (an offence pnniehahle nndof 
Chapter XVII of the Penal Code) does not, on 
being eonvioted of an attempt to commit Om 
offenoe of theft, beoome liable to the enhanoed 
puniehment allowed by s. 75 of the Penal Code. 
QCBEE*Bif PRESS e. Brichaeae Bauri. 

fX. L. H. 14 0610.887 
(4) WHIPPING. 

13. — Cr/m/asl Proeeiarf Coif, #. 896.— /«iNN*i#ss» 
went in lifH of whippinp ^Conrt not aHtkarUod to 
injttft tint in lieu of mhippii^,] A Court hie 
DO power nnder s. 398 of toe Criminal Prooednva 
Code to revise ite sentence of wbipplDg by infflot* 
ing a fine. In osees where tiie ssnteno# of 
whipping cannot be oatried out, all that the Court 
oau do is either to remit the whipping altogethor, 
or to sentenoe the offender, In Heu of each whip* 
ping or of so much of the sentenoe of whipping 
as was m»t carried ont, to imprieonment, Ac. Tha 
word Troprisonment " in s. 395 of the Criminal 
Procedure Code means s substantive sentenea of 
imprisonment, and not imprisonment for dofault 
in payment of a fine. ()t7ERH*BMPRlss e, 
Brkodi.v. 

(I L.ItllAU.308 

SBRVIOS OF PR00B88. 

Ste Company— W in DING up -General 
Casks. 

11. ti. R. 11 Bom. 241 

Set ’ Foaeion Judgment. 

(X. L. R. 11 Bon. 941 

8BRT10B OF SUXMOK8, 

1. — Jrwy Aot of 1881, n 114, 151— Cieil Pro* 
et'inre Code, s. 468.] In a snJt against a soldier to 
recover a debt not amounting to 430 : 

The Comm an ding Gffioer of the defendant k 
bonnd to oause the tummons of the BmaU Cause 
Court to be served on him. Mahomed v. AooaiL 

(X.XI.R.I0X6A8I9 

2, — AH 111 of 1869, it, 8, 8.] When 
atummons to a witness, tssttod under Maorae Aet 
III of 1869, was shown to a person and Mmmi 
back : Bdi that the stuninoiii had aot heen 
eerved. IneeXuppan. 

[X.WR.ttlf64.19r 

d.-Ame AH 1881, s. 144 — dhA0sa4«ekP« 
Oriaanee Dtyartmeni, iiamtiiir^CkdlPim$iAm>n 
Codf,t, 468.] ASuh-Condnetorof Ordaaaeeonthe 
XadzM BstAMkhamt of Hor MaJeMf^e Xaittan 
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DIGEST OF CASES. 


( 968 ) 


8EIIVJ0E OF BVUUOnB^eimrhdrd, 

IfiliUiy Vc/tcm, hotdiiif » wamat from tho 
Govemmoat of Modroft. ii a aoldier within tho 
moaning of •. 144 ot tho Arm^r Act. 1681. In 
a onit to rooovor Bo 163-7«0» a lammont having 
booaooat b/ tho Court to tho CommUaiary of 
Ordnanoo to ho oorrod on tho dofoodant, hiii oubor- 
dinato, tho Oommiioarj of Ordnance returnod tho 
aniBiiiODa anaonrod and roforrod u» §. Hi of tho 
AnoT Act, 1881, at bii roaaon for ttieh action : 
JIMJt that tho Cominiioary of Ordnance wan bound 
to oervo tho iummonii, under a 4C8 of the Code 
of Civil Procedure, although tho defendant might 
bo onUtlodto tho privilege given by §. Hi of 
tho Army Act, 188J. Abhaham r. Holmbn. 

(I. L. R. 11 Had. 476 

4.— rif// Prorrdurr Cade, 1882, mx, 99A and 72— 
AppUi^aiioH for/rt'Mh 0 vmiitonM-^Limitathm.'\ An 
applioatioii for a freah Kummona to a defendant, 
tfloaummona originally iaeued having been re- 
tnrned uiiiMrvod, ia within the period preaertbod 
69A of tho Civil Procedure Code (Act XIV 
01 1889), if made within one year from the 
date of the iiacir'a oouAteraignature below tho 
bailiff’i ondoracmeut of noii-aervlce, tho nazir 
being the proi>«r officer of the Court to whom 
under a 72 of tho Code tho aumrnouHn^a deli- 
vered for aervloe, and who ia to return it to the 
Court if unnerved. Paukotam Vithai. r. Abdul 
Beuiianhiiai. 

[I. L. R 13 Bom. 500 
BSSaiONS JUDGE, JURISDICTION OF. 

OfFBKOK llKLATlMG TO D«>UUMRKTH. 

[I. L. R 12 Mad. 54 


I SESSIONS JUDGE, POWER OF— emirfj. 

f — .Sharf ic prottente by Jwdye^Tri^ 

! by Mmr Judge a* Setiltmt Judge — Mminai Pruiw- 
! dure 1882),##. 196, 487— jRwia/ Co^f 

I $. 196.1 A Seoaion Judge ia notdebarred bya. 487 of 
. the Criminal Procedure Code from trying a peraon 
' for an offence puniabable under a. 196 of the Penal 
Code, when he baa, as District Judge, given aanotion 
; for the prosecution under the provisions of a. 196 of 
I the Code of Criminal Procedure. Afadkub Chunder 
I Mazumdar v. Norttdeep Chuuder Pundit (I. L* B. 
j 16 Calc. 121), overruled ; JSmpreu v. D'SUru 
I (I. L. E. C Bom. 479), referred to. QuBJSM* 
Empress r. Saeat Chandra Eakhxt. 

[l.L. R.160alo.766 

SETOFF. ca. 

1. Set off allowed ... ... 968 

j 2. Croea decrees ... ... 969 

i 

(1) SET-OFF ALLOWED. 

1 . — Sffhordinatf Judyv {nrrnfed tcith Small Cauer 
Judgr'jt jwwrrn — Oiril Procedure Code [Act XlV 
of 1882), H. l\\ — Set-off exceeding pecuniary 
i Jurindiefion, of the Small Came poun-re of the Suhor* 
j dinate Judge-^Practire.'] In a suit brought by 
! tho plaintiff to recover Es. .H6-7 -9 from the defend- 
I ant, under tho Small Cause jurisdiotiou of a 
i 8ul>ordiaate Judge, the defendant olaimed to set 
1 a>ff 6tH. 72, which exceeded tho pecuniary juriadic- 
tioii of the Judge as a Small Cause Judge. On 
I reference to the High Court, held, that the%et- 
^ off might be pleaded by the defendant. The 
I Judge would exercise his Small Cause Court 
i juri^iction in trying the olaim of the plaintiff 
: and his ordinary jurisdiction in trying the aeWff. 
1 Bampratap r. Ganesh Rangmath. 


SESSIONS JUDGE, POWER OF. 

— Omiaal PtueedHtr f'ode, 289—" .V<i eridence ” 

Acquit tul if acemed without taking out n torn of 
oMeeeeurM,] The worda “ there is no eviaeuce ” in 
a. 989 of theCodeof Criminal Procedure 1882, can- 
not be extended tomean nonatU/aefory, tru.*t worth y, 
er ounelueite rridrnre ; but the third paragraph of 
the eeotion means that if at a certain stage of a 
Seeaiona (rial the Court is satis6c<l that there is 
not OB the record any evidenoe which, even if it 
were perfectly true, would amount to legal proof 
of the offence charged, then the Court has power, 
without oonaulting the assostors, to record a find- 
ing of not guilty. But where a Court so acts only 
beMuee it oonsidera the evidence for the proee- 
emtion unsatisfactory, untrustworthy, or inoonolu- 
iive, it acts without jurisdiction, and its order 
diaobarfing the aooused is illegal. Even if not 
Uli^ for want of jurisdiction, such action is a 
aeriouA irregularity, which may or perhaps must 
bata oauaed a faUure of jnstioe within the 
meaning of a. 687 of the Code of Criminal Pro- 
®6diire. In tho mutter 0 / the ptiiiiim %f Abmia 
^sss, I. L. R. 1 All. 610, re6rred to. Queen- 
Ismw e. Mumha Lal. 


i 


[l.L,R,10AU.4|4 1 


(1. L. R. 12 Bom. 31 

2^Ciril Proredure Code, w. Ill, 216— for 
dheolutioH of partHtTfhiu,] A suit for diseoluUon 
of partnership iu which the olaim was Talued at 
Its. 2,0('K), with a prayer that such balance aa 
might bo found due to the plaintiff upon taking 
the partnership acoounts, might be paid to him, 
is a suit for money within the meaning of s. Ill 
of the Code of Civil Procedure, and a plea of set- 
off may be raised in such a suit, and if in oon- 
sequence of such plea the Court of First Instauoe 
deorees iu favour of the defendant a sum above 
Es. 6,CK)0, then by reason of the provision in 
paragraph ii, s. 216 of the Code, an appeal from 
that decree will lie to the High Court and not to 
the District Court Baicjiwam Mal r. Chand 
Mal. 

[I. D. a 10 All. 687 

d«— Oasf-JFSiaaJ arieing out if the mme 
tiou^CitU Proredure Code {Act XIV of 1889), 
sill.] When the defence raises a cross -demand 
which is found to arise out of Uie mme tranmo- 
tiou as, and is oonneoted in its nature witli, Sw 
pUdAtiiTs auit» the defendant is entitled to hare 
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DtGBBT OF CASB8, 


( 970 ) 


8ST t BET OTT^eontinued^ 

(1) 8BT-OFF ALLOWED— i (3) CUOSS-DEOREES— 


ftn adjndioation of it, although it may not amount 
to a set-off under a. Ill of the Ci? il Procedure 
Code. Bhaghut Panda v. Jiamdeh Panda (I. L R. 
11 Calc. B57) relied on; Clark y. Ruthnavalao 
Chetti (2 Had. H. C. 296), referred to. Chisholm 
r. OopAL Cbuxdeb Surma. 

fl. L. R.16 Calc. 711 

(2) CBOSS-DEORBES 

4.— Ctr/7 Proerdhrv 1877, jr. 246— 
tion of ert>$9*dccrecn---Pi^tter of Court trroutimj ! 
decroe — Bond fide purchaser — Pn sumption tf rali- 
dity of ordor for mlr.] If a Court ordering a 
sale in execution of a decree has jurisdiction, a 
purchaser of the property sold is not bound to 
inquire into the correctness of the order for exe- 
cution, any more than into the correctness of 
the judgment upon which the execution issues. 
Not^thstanding anything in s. 216 of the Cmle 
of Civil Procedure, he is not bound to inquire 
whether the judgment-debtor holds a cross-decree 
of higher amount gainst the d<H;ree-holder any 
more than he is to inquire, in an ordinary case, 
whether the decree, under which oxocution has 
iraued, has been satisfied or not. Tbcs<> are ques- 
tions to be determined by tbe Court issuing exe- 
cution. Whore property sohl in execution of a 
valid decree, under the order of a coinpe^nt 
Court, was purchased hond Jidt and for fair value :• 
that the mere existence of a oross-dcoreo 
for a higher amount in favor of the judgment- 
debtor, without any question of fraud, would not 
support a suit by the latter against the purchaser 
to set aside the sale. Bkw'a Mautok r. Ram 
Kishen Sirou. 

(L L. R. 14 Calo 18 


j reoover. No application for exeouiiou wae made 
f by the plaintiff for his Rt. 1,439, or by the defend* 
; aut for her costs. In appeal from an older allow* 
j ing the Collector's application, it was oonte^ed 
! that the subject-matter of the suit in s. 411 of 
the Code meant the sum which ^e iuooessful 
pauper-plaintiff is entitled to got as a result of his 
suoocas in the suit ; but that in the suit and the 
cross-suit taken together, tbe plaintiff ultimately 
stood to lose a small sum, the defendant bidog 
the bolder of the larger sum awarded altogether : 
Brld that the contention had no force, as execu- 
tion ha4l not been taken out by the plaintiff or 
the defendant or b<ith, and it could not be said 
that the Government had been trying to execute 
the plaintiffs di*oreo. or a*as a representative of 
the plaintiff as holder of the decretal order in hie 
favor for Us. 1,439, so as to bring into operation 
the special rules of ss. 246 and 247 of the Code 
bctwiMMi him and the dofeudant ; If* Id also that 
the plaintiff was one who, in the sense of y 1« 
had suoot*e<l6i! in roMpoot of part of the ** suhjwt- 
matter " of his suit, and on that pstc tberofore a 
first charge was by law f(vierve<l and secured to 
the Government, which was justified in recover- 
ing it in these proccfdingH from the defendant, 
who waia ordered by the decree tfO pay it in tho 
same way as costs are ordinarily recoverable un- 
der the CiMle. Jfrld that the di-cnn^s in the eult 
I and tho cross-suit not having roachcl a triage in 
: which the provinions of ss. 246 and 247 of tbe 
Code would come into play, no questions of set- 
off and conB(*<|uont rrduetion or other modifioa- 
; tion of tho " Hiibjoct-mattor " of the suit decreed 
against the dofendant as payable by her to the 

S laiutiff hail arisen or could Ite entertained. 
ANKi r. The Collrctou ov Allajiauad, 


[L. R. 13 1. A. 106 

Hotbura Mohuk Ohose Hundul r Akuoy 
Kumar Hitter. 

(1. L.R. 16 Calo. 557 

6.— CrriZ Procedure Ctnle, un. 246, 247, 411— 
Crosi-decreet in tame decree --Becorery hy {tort, of 
Court feet in pauper A plaintiff suing in 

formd pauperis to recover property valued at 
Re. 60,000 obtained a decree for Rs. 1.439. The 
Court, with reference to tbe provisions of s. 41 1 of 
the Civil Procedure Code, directed that the plain- 
tiff should pay Rs. 1,196 as the amount of Court- 
fees which would have been paid by him if be j 
had not been permitted to sue ss a pauper. Tbe i 
Collector having applied under s. 411 to recover | 
this amount by attaohmeot of tbe Rs. 1,439 pay* \ 
able to the plaintiff, the defendant objected that 
(i) certain costs payable to her by the plaintiff 
under tbe same decree, and (ii) a sum of money 
payable to her by the plaintiff under a decree 
which she had obtained in a cross-suit in tbe 
same Court, should be set-off against the Rs 1,439 
payable by her to him, with reference to ss. 246 
and 247 of the Code, ai^ that thus nothing would 
remain due bj her which the Qovemment could ! 


Li L.H.9All.e4 

6 — ('tril Pro edurr ('ode {Act X/K of 1832), 
*t. 233, 243, Keecut ion of aMiyntd dtvcrec-^ 

Set’-off utjfiinxt anntynnl decree partly e<recutrd\ 
A If bad obiaineti a decn^c against K and / 
After tho decree hwl been partially satisfied, A B 
assigned it to J>. Prior to the date of the assign- 
ment, K and 7* bad instituted a suit against A 
B and //, and ultimately obtaiocKl a decree 
against both of them, /A7</, that K and T were 
ontitlod to set-off their decree against tbe unexe- 
cut^ portion of the decree which bad been 
assigoe^l to Jh Krihto Ramaki Dassxe e. 
Ksoar Nath Cuaeravarti. 

[X. U a 16 OaIo. 619 

y.^Ciril PrtH'edure Code,ti>. 246 — iJtaitaihHt'} 
Under two decrees of the 8adr Diwani Adalat |Num* 
e^i in 1861, A was entitled to two-thirds and B to 
ODC-ibird of certain immoveable property, with 
mesne profits in proportioo. Bach obtained n cssie 
sion of tbe immoveable property decreed to him, S 
appealed to the Privy Councu from bothdeOfoae 
in respect of the two-thirds awarded to A. In 
April 1866 pending the appeal, A applied lor an 
account of the mesne profits due to hiin after eeb* 
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(9) CBOSS OrCWSB^^ludei. 

liikf off tlMmomprofttf doo to i9, tmt m ho foilod 
to oottpijr wHh o oondltioii looiiiiiiMr him to gifo 
§§tmtit9 for the omoont eiolmoa, In oooo the Prirjr 
C^flU ohonld allow ir*t appoal. the apoUeatioa, 
waiitradt off. la Jaanart lSd7 S applied lor the 
warm pioftte of the oae^third deeroM to him, and 
the Oeart foand fia. 18,700 to be the amoont to doe, 
hat OB appHeaillon bjr J, ataved fortber exeoniloa 
poadUif the Privy Ooanefra deoision. In 1873 
ihe Pnvy Ooaaeii diemiMod /Tt appeal. In 1886 
A. la exooatkm of the Privy OounoiVe decree, ap- 
l^ied for Ba, 60,000 aa meene profito la reapeot of 
the two-thirdi. S at the eame time applied that 
the Bf. 18,(KK) deolared In 1887 to be due to him 
la leapeot of the one-third might be aet-off againat 
the amoant claimed by A: Jleid, that the queatlon 
of thi amonnt due to np to the date when he 
aoaoired poaeeaalos of the two-thirda and which 
had never yet been decided ahonhi be re-opened 
from the point at which it waa left in 184>6; that 
If thia amonnt exoeeded the Ra. 18,000 declared 
la J8d7 to be dno to aatiafaotioo of >!'« claim to 
thA extent ahonld be entered np and the balance re- 
covered from B ; and tha( thia conrae. i f not atrictly 
In aocoidance with the letter, waa iu accordance 
with the apirit,of aa. 348, 247 of the Civil Procedure, 
Code, and at all eventa ahonld be allowed oo prin- 
dplaa of natural e(|uity. Hrld alao thatffintil the 
aamnntdne to A bad b^ definitely ascertained in 
the execution department, right to maintain 
hia aet-off did not ariae; that the aet-off waa, 
therefore, not barred by limitation ; that the 
Older of January 1867 waa e<|ui valent to a decree 
for the amount deolared thereby aa due to B ; 
that whan the excontion department had detcr- 
ndoed the xmoont doe to A, that deoiaion alao 
would ba a decree and that a. 346 of the Code 
oould then be applied. Hatadin r. Cuakdi Din. 

11. L. R. 10 All. 188 


ftBTTLXXSKT. tvl. 

(I) MiaocUaneone oaaea ... . . 071 

CoBBtruoUoB of. 

3ct^ UlUPU LAW--Oin:— COKfiTRCOTlON 
OF Gift, ice, 

P.lf«ai8 Mad. 398 


(1) MI80BLLANB0U8 CASES. 

--Brll/fMeel p/ m Oppfrnmt/tt A'Ae# Airkal^Bn^ 
UtkftmmU ^ VII 1823— JSTce 

gel Atfi Ili pf Xhlh^BPHgal Act VIII pf 1879, 
at. 10—14.] In order to umo the enhanced rent 
ilaled In eiaieawiheiull aettled under Beg. Vil 
of 1898, bindUig upon a tenant there most 
he either en aeaent to that mihanoement, or elM a 
eomtteiioe with the provisioiis of the rent law 
with referenoe to enhanoenient of rent in force 
M the time of endt eahanoement jyBUpn v. 
M iWmer IMf, 16 W. R. 168 ; JffaeyafcdhiA 
Maeh V, AbA» (pptmr i^iVciir, 90 W. B §07 ; and 


8BTTLEMBNT— ceacliMW. 

(1) M1S0BLLAKB0U8 CASES-^eeacleM. 

Heazppddeen Mahomed v. McAlj^ 9t W* E- 
640, followed. The rent of a Gfovemmest ika$ 
mohal oan only be enhanced by the aeaie proeeas as 
tbe rent on any private eatate. Akohata Kv* 
MAR DuTT V. SUAMA CHABAM PATITAVDA. 

(I.Xi«R»ieOalo.566 

SSTTLEMSNT-OFFrOSa 

of Settlement- Qfficer^Batriep ta Wi^ih* 
tfl-tirr ] A. aettlement-offloer ahonld not reoeive 
for entry in the w^ib-ul^nrz of a village a mere 
exprewion of the views of a proprietor, or enter 
it upon the records relating to the village, the 
n}a}ih»ul»Hrx being intended to be the official record 
of local ouatoma. Uuam Pabshad t, Gamdba&p 
S iNUU. 

[1. L.B.150alo.BO 
[L. R. 14 1. A. 127 

, Sait to set aside order of. 

See SONTUAL PKBGnVKAIIS SBTTLR- 
MKKT BKOULATION (III OF 1872), 
as. 24, 26. 

[I. L. R. 10 Oslo. 780 


LOSS OF. 

See Contract— C oNSTRuenoff of Ook- 
TRACTti. 

[1 L.R.13B02II, 10 


SHXPPINa LAW. 

— CoHtribvtlon for yeneral average^ Liability for 
— Jettieon — Ship etranded through negligence of 
mailer^ Liabilitg of Ofrnere of taUed cargo and ehip 
— Bemdiv^ of owners qf jettisoned oargoJ} The right 
of oontribntion in reapeot of jettisonea oar|p> is 
based on the danger to ship and cargo requiring 
aaorifioc to which all must oontribnte. Snmi right 
does not belong to the wrong-doers whoae acts 
have led to the jettison, or to these who are legally 
reapousiblo for them. Where a ship ia atrandea 
through the negligence of her master and there- 
by ship and cargo are placed in a poeition of sneh 
imminent danger as to make it prudent and 
neoeaaary to jettison part of the wcjtQ in order to 
save the remainder and the ship : Held that inno- 
oent owneraof the jettisoned cargo are entitled to 
general average : eeeue with regikid to theowBem 
of the ship unless their ordinary relations to the 
shippers have been varied by contract The rules 
of maritime law relating to the rights and re- 
medies reanlting from a proper ease of jettisem 
are : (1) Each owner of jettisoned goods becxNuei 
aoreditor of shipand cargo saved. (3) He has a 
direct claim agAnst ea^ of the owneta of ihto 
and cargo for a vro raid contrihatiim towards his 
indemni^ : vduoh he can rec o ver (s) by direet 
action ; (6) by enfoidikg throngh the shij^ mh er 
who is his agent lor that pnrpoae a Umi en 
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8HXFF11I0 

Mdi pAToel of goods solved to siiswer iti proper- 
tiooftte UsWiitar. SxEAya Steel le Go. r. Scott 1 
SCO. ^ 

[L. R. 16 X. A. 240 j 
[l.Xi.ai70«lo.d62 ^ 

SJUUIDm 

See BiaiiT OF Suit— Witness. 

[X.L.ai5 0alo.264 : 
(X,L.aiOAU.425 I 

S(/(; Witness— C inL 0 A 8 Es--PBiviLBaB 8 j 
OF Witnesses. 

LI. L. R. 15 Calo. 264 
Ll.L.a 10AU.425 

SLAVERY. 


SHALL CAUSE COURT, MOFUSSR^ 

vfiHtintitd, 

Sec SUBOEUINATE JUDOB, JUElllDlCnPir 
OK. 

11. L. R 12 Boau 486 

(l) JURISDICTION. 

(a) Ahmy Act. 

t— Jrwy At^f 0/ 1881, M, H4,16l-rW /Viw- 
dtttr Codi^f 46^— r*/* NvkiN 
Coarfg ertr saldit rf,] A sued s aoidter to reoom 
a debt not amounting to J/tidt tbst tbs 
suit was oognisable by a Court of Small Causes. 

The commanding offioor of tho defend* 
ant was bound to cause the summons of the Small 
Cause Court to be served on him. Mauomed v« 
AOitAS 


^Spiritual slavery p/ dUeijUr to fjuru^Act T of 
IHS^^Agreement to become This was a 

unit brought in 1881 by the head of an adhinam 
for declarations that a math was subject to his 
control : that he was entitled to appoint a manag- 
er : ^at the present head of the mafh was not duly 
appointed and his nomination by his pred«tctasor 
was invalid ; and for delivery of tho poMHOjmion of 
the moveable and immoveable properties of the 
math to a nominee of the plaintiff. The olaim 
extended also to religious establiahmenU at Boo- 
ares and elsewhere connected with the math The 
inath was founded by a member of the sd^inam. 
Many previous heads of the math bad agreo<f to 
Hb ** slaves of the head of the adhinam, but for 
over sixty years the bead of the adhinam had exor- 
cised no maoagmeot over the endowments belong- 
iag to the math : and in a suit (oompromisod) of the 
year 1854 the present pretentions of the adhinam 
had been denied in toto : Held, that the agreement 
of the bead of the math to booome tho slave ** of 
hiogaru could have no legal operation since 1843. 
and that Uie adverse pomession of the defendant 
from that year was fatal to any claim of tho plain- 
tiff under such agreement Gitana Saubanoua 
Pandara Sannaobi V. Kandabami Tambikan. 

fl. L, R 10 Mad. 776 


IX. L. R 10 Mad. 819 


(A) CuNTUACl'. 

2 ,iHtraet Art (/Xof 1872), 6U. rO-^all 

Cause (OHrt Act (XI of 1885), $. ti- PaUi 
Implied rontmrt,] Tljo plaintiff, a purohassr iu 
execution of a pntm right, brought a suit in a 
Mousiff 8 Court to recover from the defendant, a 
former holder of the puini right, a sum of mon^ 
whicE she had been oompeUeii to pay to tbs 
aetnindar for rent wUioh bad accrued due prior 
to the date of her purchase The Munaiff gsvo 
the plaintiff a decree, which, however, on appeal 
to the District Judge, was rcvenusl. On appeal 
to tho High Court, held, that, assuming the suit 
to lie independently of any express promise, It was 
one oognisable by aChiurtof Bmall Osuses, and 
DO appeal would therefore lie. llamhu^r Ckitiah^ 
qeo V. ModkoouooduH Paul Chofodhry, B. L. B. 
‘Sup. Yol. r>75; 7 W. JX, H77, distinguUhed. Cssss 
falling within the provisions of as. €9 and 70 of 
tho Contract Act arc cognisable by a Court of 
Small Causes under s. 8 of Act XI of 1805. Hath 
Prasad v, HuiJ A’af/r, I. L. U, 8 All. 08, approVfxl. 
KbIHIINO KAMINI CllOWOliRANl r. Qopi MOUUM 
GUOSE 1IA2HA. 

[X.L.R 15 0alo.652 


SMALL CAUSE COURT, MOFUSSIL. CoL 


h Jurisdiction ... ... 974 

(a) Army Act ... ... 974 

(5) Contract ... ... 974 

(r) Contribution ... ... 975 

?J) Damages ... ... 975 

(^) Maintenance ... . . 970 

(/) Marriage ... ... 976 

(y) Mortgage ... 976 

(A) Moveable property ... 976 

0) Parobnee-mmiey ... ... 977 

(4) Bent ... .. 977 

(i) Title, Qneetkn of ... ... 977 


See Affeal— Oeoebe. 

[LL.ru Mad. 130 

See Jhmicx JUDUE. 


Z,— Civil Procedure Cade, /. 586 — HafuMtil Small 
Came Coart Art {XI of 1865), 6 — Sait ofainH 

sons of Hindu debtor^ oh a band eu^erntod hy/atker^ 
not vaynHable by Small Came Court — Hindu lam 
-^Liability of son for debt of li tiny father,'] tn 
a suit upon s bond execute bv a Bindn, Iho 
plaintiff made the debtor’s sons defendants stoiig 
with tbeir father, and a decree wee pawed sfdnet 
the father and eons jointly for payment m tim 
debt : Held by the Full Bench that the suit ns 
against the tons was not a suit of tAs iintere 
oognisable In a Court of Small Ohusei within the 
meaning of e. 586 of the Code of dvtt Fleet* 
dare .^litld, farther, hy the Dlviiiotinl Bsn^ 
that the decree against the sons was MU 
Narasieoa n Subba. 


IL L. R. 11 Mftd. 130 


LX.L. R 12 Mad. 189 



( m ) 


D1QB8T OF CiBI& ( 976 ) 


MMALh 0AU8X COURT, XOFUaSlL-- 

00ntinite4, 

(1) jvmmmojx^^PMtuusd. 

{b) CoimAOT-^aiu*?iMr^i. 

4 .— Small Oaime Omrt Aet^ *ch. Jit 
art, iX^CivU Procedure Ctfdc, ». 686 — Suit fur 
eofUrihutien, — Joint pnrprrtj^ — * Suit relating to 
eontraet — Cantraet Arft * 69 ] lAnds of which 
mrt belong od to the pleintiffe and part to the 
defendant were oompneed in a which ran 
in the nemee of the plainUffe and another. The 
defendant*! ebare of the aMMMmout fell into 
anear and wa* oolleoted from the plain tiffn, who 
now ined to recover lU 2(K) being tiio amount 
eo paid together with interest : Hrld^ the suit 
wae of a nature oognisablo bj a Court of Small 
Oanses, and therefore no second appeal lay. 
Xriekno Kamini Chotrdhraniyr Oopi Mohnn Ohose 
iiatra (h i. E. 16 Calo. 662), followed. SRiMiVAriA 
V. SlVaSOLUMDU. 

[1. L R. 12 Xad. 349 


e 

(r) OOKTBIBDTION. 

^.—-ProtiwiHl Small Ct!v$e Court Act (IX of 
1887). »ch. II, A rU. 2, 4 1 . 42 ua/f 44 — Su it for cosh 
paid by of two persons jointly liable, \ ,V C 
granted a loaso of three plots of land to li S9 The 
heirs of the former lesseo brought a suit against 
X C and M S to recover possession of the some 
three plots at land The suit was decreed witn 
ooeti ; and the costs, amounting to Its. 80 and 
ansae 5. were recovered from B S alone. There* 
upon P 5 brought this suit agaiust AT in the 
Court of BmaU Causes at Pubna for the recovery 
of that amount ; field, that the suit w'ss one 
which did not oome under arts. 2, 41, 42 or 44 of 
Boh. II, Act IX of 1887, and was oognixable by the 
Email Cause Court. BievA Nath Suau r, Naha 
K vaiAn OttownuAftY. 

U. L. R, 15 Onlo. 713 


(d) Dauauus. 

6 .— for dame^ss for personal »w«ry— 
tnal pecuniary Jamaae.'] llie plaintiff, in a suit 
lor damagee laid at Km SDO, claimed Ra. 60 on 
aoooant of medical expenses caused by au assault 
oommitted on him by the defendants, Us. 60 aa 
the ooste of a oHminid proeecution which he had 
brought againet them, and Us. 100 for injury to 
hie reputation and feelings: //r/if that inasmuch 
lapait of the olaim related to alleged actual 
peeuniar^r damage reaulUng from an alleged 
the whole eoit was, with refer- 
^tos.6, proviso (8), of the Mofosail Small 
CMie an^ Aot (XI of 1866). of a nature 
eotnixeble by a Court of Small Oaueee, aod that, 
nndor a. 686 of the Civil Frooedure Code no eeoond 
»fP^ in ej^ enit would Ue. Onnya harass 
Cejftro T. Ondadkar Ckatodhry, 18 W. R. 484 
winod JxwA Eah SxBoa v« Ebola, 

U.L.R. 10EU,4t 


8MALL OAUBS COURT, MOFUSSIIi-* 

eontimted. 

( 1 ) JUEI 8 DlCnON--eoafta«eif. 

<^) Maixtjbvabcx. 

7 •^UaintenaHcr, Suit for arreare of — FixtdL 
Maintenance Small Cause Courts {^oeincial) 
Act (IX of 1887;, sek, U, cl 88.] A suH for 
arrears of fixed maintenance is a enit relating 
to maintenance within the meaning of that term 
as need in ol. 88 of eoh. II of the Provinoial &naU 
Cause Courts Aot (IX of 1887), and is there- 
fore not cognisable by a Court of Small Causes. 
AllBlTOMOYK DaBIA V. BHOQIEOTH CHUXDBA 
alias JOUKSBUB SllADUOO. 

(Z. Zi. R. 16 Calo. 164 


8 . — Provincial Small Cause Courts Act (IX of 
1887), sell 11, art, 38— Nw/f for maintenance based 
on a family arrangement A suit for main* 
tenance ba^d on a family arrangement is within 
the jurisdiction of a Mofosail Small Oanse Court. 
KoMor. Krishna 

[1. L. R. 11 Rad. 134 


(f) Marriaok. 

0 -^Procineial Small Cause Courts Act (IX of 
1887) seh. JJ, art. el. (g) Suit for aotu^ 
peeuniary damages for hreaek of contract of 
■tnarrii^e — JurisdietioH.] A suit for actual 
pedbuiary damages for breach of contract of 
marriage comeh within cl. (g) of art. 36, seb 11 
of Act IX of 1887. and as such is e.xcluded from 
the jurisdiction of the Small Cause Court. Kali 
SUNKKU Dabh r. Koylabh Ch under Dass. 

[I. L. R. 15 Oalo. 833 


(g) Mobtoaoe. 

10. — ft*r enforeevient of hypothecation 
against moveable property ^ Act XI f/ 1866,1, 6.] 
A suit by the assigneo olf a registered mortgage- 
bond hypothecating certain crops to enforce the 
hypothecation is not a Small Cause Conrt snit 
within the meaning of s. 6 of Aot XI of 1865, 
in which a second appeal would be barred by 
s. 686 of tbe Civil Procure Code. Surajpal Singh 
V. Jairamgir, I. L U. 7 All. 856, followed. Eair/ 
(topal Shah V. Pam Gopal Shah, 9 \V. E. 136, and 
Apparu Pit la i v. ASuhraya Muppen, 2 Mad. 474, 
referred to. Kalea Pbabad r. Cuandan Sxnoh. 

ri- L. R, 10 AIL 20 

(h) Moveable Profebty. 

11, — Jfo^ras Pent Pecotcry Act 1865 — Suit 
to recover moeeahle property. A suit to reoover 
moveable property attached under colour of the 
Kent Recovery Aot (Madraa Aot VllZ of 1866) is 
oc^iaable by a Conrt of Small Canaea oon- 
•tituted under Aot XI of 1866. Dayud Bbo e. 
Kullappa 


[I.L. R. II Mad. 264 



( W7 ) 


DXaiST OF CASBa < 978 ) 


aiULL GAUSS COURT, MOFUBSIL-- 

eonelnded^ 

(1} JUBISDXOnON-HH»iic2M4;^. 

(0 P0BCflA8B-MONBY. 

12. — Civil JPraeedure Code, t. 315 — Suit to recover 
jpurchaoe^moHcv — Suit by purchase at Court safe 
when debtor had no Salrable intemt.'^ A suit 
brought* undor t, 315 of the Code of Civil 
Procedure, hy a purchaeor at an execution -ealo to 
recover the purchaBe-money. when it i« found I 
that the judgment^ebtor had no saleable interest { 
in the property which purported to be sold, is not | 
a suit of a nature cognisable by a Small Cause ^ 
Court constituted under Act XI of 18C5. Pacii- 
AYAPPAN V, NaeAYANA. 

[1. L R. 11 Mad. 269 
0 ) Rent. 

13. — Arrears of rent of homettcad or boMtu land. 
Suit for — Provincial Small ('aune ( ovrte Act 
{IX of 1887). ech. II, cU 7 and 8.] A Mofussil 
Small Cause Court has no jurisdiction to enter* 
tain a suit for arrears of rent of homestead or | 
bastu land under the provisions of the Provincial i 
Small Cause Courts Act (IX of 1887). Uma 
Churn Mandal r. BijabiBewau. 

[I. L. R. 16 Oalo. 174 

(1) Title, Question op. % ^ 

• 14.— 5wi7/»<r arrears of malikaua afhorutice — 
Act XI of 1866, H. 6.J A sold a share in immove* 
able property to -V, by a registered deed of sale 
which contained the following provision ; —**The 
said vendee is at liberty either to retain posses* 
sion himself or to sell it to some one else ; aod ho 
is to pay Its. 26 of the Queen s coin to me annu- 
ally (as tnalikana)i w'hioh he has agreed to pay.’^ 

M mortgaged the property to i/, who obtained 
possession ; and, after the mortgage, the annual 
mymenU provided for by the dei^ of sale ceased, 
^e representativea of the vendor sued .If and 11 
to recover arrears of malikana, the amount sued 
for being lees than Rs. 600. Held, upon a preli- 
minary objection made with reference to a 686 
of the Civil Procedure Code, that the intention 
of the Ijegislature as expressed in s. 6 of the 
Mofussll Small Cause Courts Act (XI of 1866) 
was that suits directly and immediately involving 
questiozis of title to immoveable property should 
not be cognisable by the Small Cause Courts ; 
that in the present suit such a question was direct- 
ly involved ; and that oonsequently s. 686 of the 
Code bad no application, and a second appeal 
would lie. Mokamed Karamut^ooUah v. Ahdool ; 
Mmeed, 1 N. W. 205, and Bhatran Sinyh v. Chatter j 
Xuar, Weekly Notes All. 1882 p 1 U, referred to- I 
Petionji Bezonyi v. Abdool Babiman, 1. L R.5 Bom. j 
463, Qutuh Bueain r. Abul Ilumin ; I. L. R.4 AIL 
134, aod Xadareentr Mookerjea v. (Jooroo Churn 
Mbokorka^ 2 C. L. B. 388, distingniabed. Chura- { 
MAXv.BalU. j 

[X L.R,9AU.691 i 


SXI^ gAUBSOOUBT. FBISISSHOY 

TOWNS. ew. 


1. JarlMlietioB ... .. ... tn 

(a) General eeeee ... ... >78 

(A) Meintettaaoe.Sait (or ... >78 

(r> Trover ... ... >78 

2. Prsetloe and procedure ... ... 979 

(a) Reference to High Court ... 979 
ibj Re-hearing ... 979 


See SnPRRlNTRNDKNCE OP HlOB COVRT 
—Civil Procedure Code, 1882, a. 622, 

(1. L. R- 13 Bom. 642 


(1) JURISDICTION, 

(a) Qbnbral Oases. 

l.^I^are to sue •• Small Cauee Court Pretidencj/ 
To/ene Jet (X V of 1882), s. 1 8— iVii, /Cwf- 
,•/#(• of^Utfaitul of lea re to sue-^Juriedirtion^ 
Befendant reniding out fide juriedu'tionA A 
tradesman in business in Calcutta sued bis debtor, 
a resident at Lucknow, to recover a sum of Rs. 23 
for goods sold in ('alcutta and forwarded by 
the E. I Hy. Co. for delivery at Luoknowi The 
plaintiff applied under s. 18 of Act XV of 1882 
for leave to sue thcsdelemlant in the Calcutta 
Court of Small Causes. The Court refused to 
grant such leave, anparoiitly on Iho ground that 
thedefeudaut was living at a long distance from 
(Calcutta and that iho suit was one for a small 
amount. J/eld, that, in refusing to grant such 
leave, the Judge of tho Small Cause Court bad 
not oxerciwwl the discretion vestwl in him under 
H 18, and that the case wss one iu which the 
leave applied for should have been granted. In 
lUK MATTE It OP COLLKTT r. AUMSTUONO. 

(X. L. R. 14 Oslo 626 


(^/) Maintenance, Suit fob. 

Small Cause Courts Art (XK of 
1882), s. 18.] Presidency Small Cause Courts, 
constituted under Act XV of 1882, arc not de- 
barred from entertaining suits for maintenance 
not based on contract or declaratory decree. , 
POKALA r, MCRUOAPFA. 

(J. L. R. XO Mad. 1X4 

(tf) Trover. 

Art ion for detinue and trorer-^Oift’^In* 
complete 9 if Suit hy eseeeut or to errorer promio* 
sory notes on yronad that the o ft of them to defen* 
dant teas incomptete — Small t'auso Court PtetU 
deucy Ti*sens Act {X Vof 1882) s 18.] The plain* 
tiff as executor of D sued the defendant in the 
Small Cause Court of Bombay to reeever two 
Oovemmeot promissory notes of the nominal 
value of Rs. 2,000. standing in the name of XU. 
The defendant, who had been tfs ssnrant, alleged 
that the notes bad been given to him hj D mm 
leward for fMMit services. The Court held that 
there was evidence (though Unsatiifaotory) of m 
mitiby B io the defendant. It was then eoit* 
tended, on behalf of the plaintiff, that aMumlttf 
there wm evideiioeof a gift, iueh gift Win 



( ) 


nmmt w cms. 


( 9$0 ) 


BUALt OAUBB OOUOT, PnMBWMMCT 

0) jvmpionoK-^»tM^, 




oomolotei iMamnoli m tbe notat had not been 
endereed to the defendant, and that the defend- 
ant waa not entitled to anf aid from the Coart 
to perfeot the gift. The Judge held that the 
Conti of Small uaniei had no power (odeoree the 
reUracd thenoiaa or payment of their vaJne, 
and tlmiiMi fat aa the iotiidlotiou of that Coart 
waa eonoetnedt tha defendant bad a right to re- 
tain the notea HrU/, by the High Court that 
the Oontt of Bmall Ganaea had larUdictlon to 
entertain the plaiotiff'a olaiiOi on the groond that 
there waa an fnoomplete gift of the notea to tlie 
defendantt and that it might on that ground 
paaa a deoree in favonrof the plaintiff for the 
retttm of tho notoa or payment of the value. 
KUVMMWi UVUTOMJt COLAU r. PKOTOKJI CoW- 


Am Bvoha, 


ft L. H. 12 Bom. 673 


81ULL CAUSB OOITHT, PBa8U»f0r 

TOWHS->r<MirZaded. 

(2) PEACnOB AJitD 

(I*) Es-HaAitno---^Knkrfi(d^ 
in Court) ; (2) that the aflIdaTit in rapport of tho 
appUcation, aa required by a. B8. had not been 
filra until two daya after the appUoation In Oonit ; 
and (B) that the Coart*feea, which by a. 71 of Aet 
XV of 1882 ahonld be paid prior to the applioa* 
tion» had not been paid nntU the SOth Bomber 
1887, t>., four daya a^r the applioatioa : jEhM, 
that tho application for a re-hearing mnat be re* 
Jeoted. The application, althongh nominally 
made on the 16^ December, waa only protiaioo* 
ally received, and every objection to tta reception 
which could have been taken on that day ounld 
be taken at the bearing. The anbeeqnent com* 
pHanoe by the petitioner with the reqalremente 
of the Aot could not place him in a better pooi* 
tion than ho occupied when the application waa 
made. In he Jaikissondas Purshotaxdas. 

[1. L. R. 12 Bom. 408 




(2) PBAOnOB AND PEOCEDUBE. 

(a) BcrKUKXCE TO Biot! OlUKT. 
A'-'Otsi* — re/nt^neeto lliyh 
('attMv VoHtt {PriiidtHcy Tonutt) 

{Art XV IS/* 1882), m, titt-Cirii Pn^red^rr A>dr 
{Act XiV 0 / 1882). ##. 220, 6:7, 620] Under 
a. 620 of the Civil iVoccHlure Coile the oo«ta of a 
refaranoe to the High Court cannot be dealt with 
aaparately, but must be dealt with when award- 
ing the ooste of the suit. They are, however, in 
the diecretion of the Oonrt, and need not ncoea- 
•arily follow the event of the suit. Kiool v. 
Matbooea Dam Domani. 

[1. L. R. 15 Oalo. 507 


{h) BG-UIL\ftlNU. 

5 «— Small CaH« 

Art {XVrf 1882), m. 88 and 71— •iZr-ii'ariay, 
afpl^twm /er-^CempUaar* frith rrfjuirrwuntt 
ar Act rHbrrfkratly tr apylimtira far rwhrariag — 
Jhtia rf m§h IbaH A. 208.-A»’i«iV«/wa Art 
1877. r. 6.] An appUoation to the High Court for 
a ro*hoaring under s. 38 of the Presidency Small 
Cause Conrta Act (XV of 1882) most be in writing. 
A deerae was paa^ against the petitioner by the 
Ooiurt of Small Oansea on tbe 2th Deoamber 1887. 
On the ]6th Deoamber Conneel on hU behalf waa 
Inetrooted to apply to the High Oonrt under 
a88of AetXVofl882,foraTe-hewngof thenit ! 
Tbe OcNirt wae then engaged in hearing appeala ; j 
but, in order to prevent the petitioner^ ap|dioa- i 
tion from bdng berred by ifinitiatioB under tho | 
prevWona of theeection whieh reqoirea the appU* i 
oalMmtobemade within eight their Doid- | 
^pe before rising aUowed the eppUeetion to be i 
then lofinaUy made, but id jonni^ tho hearing 
^ a mbeeqnent day. ¥fhen the eaee came on, ! 
itarajmiedn) that ^ pBiUoA had not been I 
•lined deflated imtU&i7thDeoamb^ i 
the day after ihoapplioatimi had been made ’ 


, B.^PrrttidrHcy Small Cauiv Cuvrtr Act, s. 88— f 
' Uf 'hraring — Caf^r in erhirh order for rc’^hrar’- 
» ‘«f/ 0 ranted on graund that dtrUian of Smalt 
; Cau^le Court troM agaimt irright of rtideare^ 

1 Prart'urA On an application for a re-hearing 
I by the High Court, under a. 38 of Aot XV of 
1882, of a suit already heard and decided by a 
• Jud)(|D of the Small Cause Oonrt, hold by tbe 
; High Court that tbe evidence being of a very 
; conflicting character, and not such as to jnstify a * 
diHtlnct opinion that the Jndge of tbe Small 
Cause Court waa wrong in bia decision, the 
i application for a rc-heaiiog should be refoaed. 

: S^tioo 38 of Act XV of 1882 does not anthoHse 
‘ tbe High Court to grant an order for a re-hearing 
i where that Court merely feels that the evidence 
is doubtful without forming any opinion aa to 
( whether tho ooncluaion arrived at by the Small 
: Cants Court is a wrong one. The aeotion requires 
I that there should be aoch aa opinioa before 
I granting the order, and enoh opinion ahonld be 
I a distinct oj^ion, and not merely what it termed 
i an inclination of opinioa. ^makbuoy Vis* 
RAM r. BatTisu Ihdia Stxak NAmAnoM 
I COMPAKY. 

I [X. L. R. 12 Bom, 579 

80LDXBR. 

Army Act, 1881, s. U4— Ord* 
ftance Prjwrtmant,’-^Sprrice of Snmmooi'-^arft 
Pracedttro Code, #. 468.] A Suh-Condnotor of Old* 
aam on the Madras Batabliahment of Her 
Maiaaty’a Indian Military Fomms, boldi^ a war* 
rant from the Oovenunent of Mai^aa, is a aoidief 
witto the meaning of a 114 of tho Army Aot» 
1881. In a anit to roQOvar Ea. 183-7-0, a ram* 
beenaratby thoOooitto tha Com* 
miaa^ of Ordaanoa to be aerved on the dotof* 
ant, his subordinate, the !>«■»■>!— ul 
aapoe returned tho rammoss nnsorvodi and 
r^enedtoAUl of thoArmyAot, 188l,iiidbis 



( m ) 


Diem OF oAsm 


( m ) 


SOtiPIBR— 

mpon foe oQoh Mtion : ffdd, that the OommU* | 
my of Oxdiiaooe wio bound to Mrve the tom* 
moBi under §« 468 of the Code of Ciril Prooednre 
mlthongh the defendant might be entitled to the 
priTllege given bye. 144 of tho Army Aot 1881 
Abbaham V, Holmea 

[I. L. R. 11 Mad. 475 

SONTHAL PERGUKNAHS SETTLS- 
MBNT RSaULATlON (III of 1872). 

— , BS. 24, t 0 *et Mule ordt r of ^ 

SettlemeiU^ofieer-^ytm-pvhlie/it hn of record of > 
rigkte^OHHM oj proofy In a snit /natitnled in 
Jannary 1887 by a plaintiff to eet aside a settle* - 
ment niade under Keg. Ill of )87*2, and to recover , 
Him possession of a monsah. alleging that the 
defendant held the lands as vhukran, and that the 
services for which he held them had ceased, the 
defendant pleaded that the tenure was dur- ' 
mokurarif that the lands had beeu settled as such 
in June 1877, and that the suit was consequently i 
barred by the special limitation provided by s. 25 of > 
the Kegnlation. The plaintiff songbt to set aside ' 
the settlement on the ground of the non public* ' 
atioD of the record of rights and the fraud of the . 
defendant, and both the lower Courts found that 
the record of rights had not been pablished by 
its beinff posted conspicuously in the village as 
roqoirod by s. 24 On second appeal it was con* 
tended on behalf of the defendant iJiiat such 
pablication was not essential, but that ft was 
• open to the 8ettlement*officer to pnblish the | 
record in such manner as might be oonvenient: j 
Held, tbat posting the record conspicnously in 
the village is an essential part of the publication, 
and that the suit was not barred by limitation. 
It was further contended that the ouus of prov* 
ing the tenure to be dur^tnoliftrari, which had 
been thrown on the defendant, had been wrongly 
so Uirown on him, as the suit was substantially 
one to set aaide a decree : Held that the onus of 
proving the validity and propriety of the settle* 
ment proceedings upon w^cb he relied had been 
properly thrown on tho defendant Nadiab 
Chand Singh r. Cuundeb Sikhub Saduu, 

i;!. L. R. 15 Calo. 765 
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8PB0XAL OR SBOOK0 

(1) OBDEB8 SUBJBCr TO AFFiAL. 
t-Cisil J>n*c 0 durf Code 1682, h, 661, 664- 
Appeal/rom portion tf deerto dMUnAng 
/ioa.] A preliminary objection taken by g in- 
spondent that no second appeal lies from eo mneh 
of the deoree of a Subordinate Judge as disallow* 

! ed objections Sled by the sppellant under a 661 
of the Code of Civil ProoMure was heM to he 
i without weight. Gakafati f. SttMAHAiiA. 

[l.L R. 10 Mad. 892 

2.— Mtfi/rar Porcet Act, e, 10— i>i<ef#i<»a es rii 
title to litnd, appeal to High fbard front dccieioH. 
of Dietriet CoHrt tm 0 pp*'alA An appeal lies to 
the Iligh Court from a mition of a Dlstrlot 
Court passed under s. 10 of the Madras Forsst 
Act 1882. on appeal from the deoision of a 
Forest Scttlcment-oAoer. Kamaraju r. The 
Secuetabt of State fob India. 

[I. L. R. n Mad, 309 


3,-^Civtl Procednre Code, ie. 621, 522 and 682, 

Arhitrfifion^Jlenigatioo of eubmiedon^Appollato 

decree i/» tu'cordatwe with iiN'tirJ.] By raasoit of 
s. 682 of the Civil Procedure Code, where a Oon^ 
of First Instance wrongly sets aside an arbitra* 
ti8h awadl and passes a decree against the terms 
thereof, and a Conrt of drst appeal, holding that 
the award was not open to objeotion upon tho 
grounds mentioned in s. 621, passes a dsoree 
strictly in aooordanoe with the award, such op* 
peltate decree is entitled to the seme finality as 
the first Court's decree wonld have been WMer 
the Isst paragraph of s. 622. and cannot be made 
the subject of second appeal. Pvrcehntkth Dry 
V, Mobift Chundcr IMt, 12 W. II. 83, and Hogkooher 
Dyal V. Muimi Arr r, 12 C. h. B. 664, dissented 
from. Nacuang Singh r Sadafal Singh. 

C1.L R. X0AU.8 

Order rorirwing and totting atidet order 
rejecting Meet ion to OiCeeution cf doenO’^Chit 
1 Procedure Code, e. 628.] When a Mnnsif set aside 
; on review an order rejecting an objeotion to 
tho eaeontion of a certain deoree. and the Distriot 
Conrt on appeal refused to interfere : Held that 
DO seoond appeal lay to the High Conrt. Pafayta 
r. CUELAMAYTA. 

[X.L.R.iaM«d.l25 

H.^Superintcndence of High Court ’^Bgngmi 
Tenanev Act ( VJli of 1686), ««. 194, el, 2, ICfi, 
106, 108— Da/r 33 of the HuUt mado imdor tk» 
Arthur iedirthm^llreord ef rigkt-^CipU PfPm* 
dure Code (Act XJV of 1682), M. 106, 
i of Special Juigo at to HttUnumt tf romtofj Thf 
' High Conrt has no jorisdictSon dthor to ontig* 
tain a second appeal from, or to interloro iNdor 
I s. 622 of the Cm of Civtl Proeodiuro irith, m 
order of o Spedal Judge ia rsgaid ho a o ttfii isfft i 
of route. SfinniAiAT Kouu r. Miupay m&i* 

rLLE.ieCitto,M5 
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traOXiX OR 8ROOin> APPMAl^imtd. 
(I) OBPKR8 SITBJBCT TO 

0,^Cirii Prttefdun; 1882, $. 829 — Order on 
Opplieation to Appeal from decree on 

nmondei^^Brctmd appeat*^Pra€tieff\ A sooond 
Mpetl U«t HraiBit an order of a lower Appellate 
Cmrt paaaed ooder a. 629 of the Civil Procedure 
Code (Act XrV of 1882) where the appeal to the 
lower ApfMUate Court ban been, not from the 
order aliowinir * review, but from the original 
deereUl order itaelf ae amended by the original 
Court on the application for review. Than Suttfh v. 
Chundnn Sinffk, J. L. R 11 Calc. 2D8,difltifigniHhed. 

The word* of n. 629. ‘*an order of tho 
Court for rejecting the application eball bo final/* 
primd facie apply to the Cbort which ban pafUMxl 
the original deoree, but in spirit they would seem 
properly to apply also to an order of an Appel- 
late Court. Bala Natua e. Bhiva Natha. 

[I L. R. 13 Bom. 496 


7.— Ciri/ Procedure ('odef 6H4, Ce29 — Ordt‘r 
OH oppeoke\fHrnUng order grant iutj apphention for 
rrticHf of judgnyut,'] No second apiM^al lies to 
the High Court under s 684 of the Civil Proce- 
dure Code from an order dismissing an appeal 
nnder s. 62U from an order granting an applica- 
tiott for review of judgment. Oopal Dab a*. 
Alaf Kban. * * 

[I. L R. 11 All. 383 


^.^ItcHt^nuit^Iiennal Act 17// <jn8a9. 102 

•^Bengal Tononcg Avt (17// if 188ri), jf, 16.'l — 
itencrol CloHsei (/ tf 1868), n 6.] The word 
*' proceedioge " in s 6 of Art 1 of 1868, as ap- 
plied to a suit, means the suit as an entirety, 
that is, down to the final decree. A aecoud ap- 
therefore, to the High Court, on a question 
of the amount duo as rent, will uot lie when the 
auit was instituted previously to the passing of 
Act VIII of 1886, although the judgment in the 
iuit was delivered, and the first appeal therefrom 
heard, eubeequently to the passing of that Act, 
Uorrotondoti Mi v. Bkojohari One Manji^ I.L tt. 
18 Gale. 86, approved, Satuuuri r. Mujidan. 

ri. L. R. 16 Oalo. 107 

9.— jPrayo/ TcHoncg Act (17// if 1886), «. 
lti8^Apj*eol in rent^enit-^ Appeal from order of 
Biittict .] In certain rent suits, the amount 
olalmed being under Ra. UKl, the question was 
raiaed as to v^etber tlie plaintifiT was entitled to 
the whole 16 annas of the rent or only to a 10- 
auuas share thereof. Ih>on this point the first 
Court gave the plaintiflf doorees for the full 
amount claimed, holdiug that the question was 
^ Upon appeal the District Judge 

hud that the question was not re* jndieota, and 
reamded the suita for trial on the merits. The 
preferred a second appeal to the High 
Wilt; BM that, having r^ard to the provisiooa 
we, IM of the Bengia Teuauoy Act no appeal 
qufstiott was not one rela^g to title 
10 land 01 to aome intoroat in land a* bHuxen 


SPBOXAL OR 8B00KD APPEAL— res/d. 

(I) ORDERS SUBJECT TO APPEAL^eeaclirdrd. 

partie* hating eonjliciing claim* thereto, nor was 
it a question of the amount of rent annually 
payable by a tenant ; ** these words in the seotion 
meaning the toUl amount of rent annually pay- 
able in respect of a holding and not the amount 
of rent which may be payable to any particular 
oo-tharer in the property. Pbasanva Kumar 
Bansrjke V , Sbinath Das. 

[I. L R, 15 Oalo. 231 


lO.--JBengal Tenaney Aet ( VIII of 1886), «. 16,3 
-^Ceues, Suit for — Bengal Act (/JT of 1880 ), ». 47 
— Appeal in case* under B*. 1(X).] A suit to re- 
cover cesses for an amount not exceeding Rs. ICO 
falls under the provisions of a. 15.3 of Act VIII 
of 1886 with respect to appeals. Horksu Chun- 
DEB Chvttopaduya V , Umatara Deby. 

LI. L. R16 Oalo. 638 

(2) SMALL CAUSE COURT SUITS. 

(a) General Cases. 

I 11. — /Vri/ Procedure Code, *, B88-^Frame of 
/»«</.] For the purpose of determining whether 
! a second appeal lies or is prohibited by s. 586 of 
the Civil Procedure Coilo, what must be looked at 
is not the shape in which the case comes up to 
tbo H^U €ourt, but the shape in which the suit 
was originally instituted iu the Court of First 
Instance. Kiam-ud-din r. Rajjo. 
j [I. L. R. 10 All. 13 


12. — firil Procedure Code, *, 688^0rder* in 
ejteeution of decree* in Small Cav*e suit*.'] No 
second appeal lies from an order passed in exe- 
cution of a decree in a suit of the nature cogni- 
sable by a Small Cause Court where the subject- 
matter of the suit does uot exceed Bs. 500. 
AITHALA V , SUBBANNA. 

[L L. R. 12 Had. 116 


(6) Contract. 

13.~C(»«fr«r/ Act {IX of 1872), «. 69, 70-~ 
Small Cause Court Aet {XI of 1866), s. 6 — Putni 
rent — Implied contract ] The plaintiff, a pur- 
chaser in execution of a putni right, brought a 
suit in a MunsilTs Court to recover from the de- 
fendant, a former holder of the putni right, a 
sum of money which she had been compelled to 
ray to the lemiudar for rent which had accrued 
due prior to the date of her pnrobase. The Hun- 
siff gave the plaintiff a decree, which, however, 
on appeal to the District Judge, was reversed. 
On appeal to the High Court, hold, that, aasom- 
ing the suit to lie independently of any express 
promise, it was one oognisable by a Court of 
Small Causes, and no appeal would therefore 
Ue. Bamhux Ckittangeo t. Modhooeoodun Paul 
Ckofcdhry, B, L. a Sup. VoL. 676 ; 7 W. R 377, 
distinguiilied. Cases falling within the prort* 
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8PB0UL OR SBOOm) APPBAL-«#«/d, 

(2) SMALL OAOSB CO0ET STTITS-wWiiikwI. 
(i) ConSAOT — eottclnifd. 

rioM of M 69 and 70 of the Contract Act arc 
cognizable by a Conrt of Small Catiaei under a. 
T ‘^'2^ 1866. Nhth J^a*ad Ba\} Xath^ 

I. L. R, 3 AU. 66, approved. Kwshno Kauini 
Chowdhrani r. Gopi MouuN Qbose Hazra. 

[1. L. R. 15 Oalo. 652 

14. — Mofuttil Small Cange C(»trt Art e. 6 — riril 
Preee^urr Cede, t, 686 — aV«i7 agaiaet eottn of Hindu 
drbtor^ on a bond tj^erntrd by father, not eooni* 
zable by Small Cauee Court^Hindn Um^Liahi- 
hty of non for debt of Vicing father,'] In a suit 
upon a bond ezeonted by a Hindu, the plaintiff 
made the debtor’s sons defendants along a'ith 
their father, and a decree was passed agidnst the 
father and sons jointly for payment of the debt : 
Jfeld^ by the Full Bench that the suit as against 
the eons was not a suit of the nature oognizable 
in a Court of Small Causes within the moaning of 
B. 686 of the Code of Civil Procedure : Hvld 
further, by the Divisional Bench, that the decree 
against the sons was bad, Narahinou a r. Burba. 

(1. L. R. 12 tf ad. 139 

15. — r/n7 Pritredurr Codt^ ». ti^Q^Provinrial 
Small Caver Court Act, irk. JJ^ort. 41— Sff// re- 
lating to rontraet^Contrart Art §, 69-.Vwif for 
roHtribntioH-^oint property.] Lands a)f which 
part belonged to the plaiutinn and part to ttie de* 

* lendant were comprised iu a patfa which ran in the 
names of the plaintiffs and another. The defend- 
ant's share of the assessment fell into arrear and 
was ool looted from the plaintiffs who now sueil 
to recover lU. 20a being the amount so paid to- 
gether with interest: Held, the suit was of a 
nature ooguizablc by a Court of Small Causes, aud 
therefore no second appeal lay. JCriekno Kammi 
(?hmdkraui v. Oopi Mohun Qhoer Hazra (I. L. B 
16 Calc. 662), followed. Srinivasa r. Biva- 

KOhUNDU. 

[1. L. R. 12 Mad. 349 

(c; Damaobs. 

16-— for damagee for prrtonal injury — Ar- 
tpal pecuniary damage,] The plaintiff, in a suit 
for damages laid at Rs. 200, claimed Us. 60 on 
account of medioal expenses oansod by an assault 
committed on him by the defendants. Es. 60 as 
the coats of a criminal prosecution which he had 
brought ag^nst them, and Be. 100 for injury to 
his reputation and feelings : Held that inasmuch 
as part of the claim related to alleged aotoat 
peenniary damage resnlUng from an alleged 
personal injury, the whole snit was, with refer- , 
enoe to s. 6 proviso <3), of the Mofowil Small j 
Canse Ooorts Act (XI of 1866), of the natnre 
cognisable fay a Oonrt of Small Oanssa, and that, 
nnder a. 686 of the Civil Prooedure Code, no second , 
appeal in tnch salt would lie. Gnnga Narain i 
Jioytrfi V. Oudadkur Ckowdkry, 13 w. R. 431, j 
referred to. Jiwa Bam Sivas r. Bhola. | 

CLL.R,10AU.49 i 


f CABS8. ( 9S6 ) 

8PK01AL OR SSOOVD APPSAL-miMA. 
(2) SMALL CAUSE OOUET SUIT8-.#«MtMM. 
(d) Mortoaoe. 

17. — SsiY for en/oreemrnt of kypotkaoMiom 
agaiMt moreahlr property^ Art XX of 1866, #, 6,] 
A suit by the assiguae of a registered mortgnge* 
wnd bypotheoBtlng certain crops to enforce the 
hypothecation is not a Small Cause Court suit 
within the meaning of s. 6 of Act XI of 1866, 
in whioh a seoond appeal would be barred by 
a. 686 of the Civil Procedure Co<lc. Sura^pal 
Singh V. Jairamgir, I, L. R. 7 All. 866, followed 
Jlant Oopal Shah v. Xlaw Gopat Shah,^ W. R. 136, 
and Appavu Pillat y, Soharya Muppen, 3 Mait). 47, 
reforred to. Kalsa Prasad r. Chan dan Sinoh. 

[LZaR, 10AU,20 

(f) Title, Qurstion or. 

18. — iSwfV for arrrare of malikana allotMUre*-* 
Art Xf of 1865, i. 6.] S sold a share in immove* 
able prj^jMirty U» ,1/ by a registered deed of sale 
which coutaine<l the following provision **i*ho 
said vaudoe is nt liberty either to retaiB posses* 
sioii bimnelf or to sell it to some cue else ; and be 
is to pay IU. 25 of*th<* Queen's coin to me annu- 
ally (as matikuna), which h« hwl agreed to pay.^ 
M mortgaged the proi>erty t»> //, who Obtained 
iM^sesstot^ ; and, after the mortgage, the annual 
paymeuU provi'lod for hy the dood of salo oeased. 
The represeutativos of tlio vendor sued M and M 
to recover arrears of malikana, the amount sued 
for Unng less than Its. 60o : Jlrld, upon a prsll* 
ininary objection made with roferooce to s. 686 

I of the Civil Procedure Code, that the intention 
of the liCgisiatim) as expressed in a. 6 of the 
• MofiisMil Bmall Cause Courts Aot (XI of 1866) 
wan that suits directly and immediately involv* 
j ing quostioiiH of title to immoveable property 
! should not bo oogulzable by the Bmail Uauae 
: Courts ; that in tho present suit suoh a question 
j W'as directly involved ; aud that consequently 
s. 686 of the Code ba«l no application, aud a 
; seoond appeal would lie. Mahomed Karamnt* 

, ooilah V. A hdool Majerd, I X. W, 206, and Jthaman 
; Singh V. Chattar Auc/r, Weeklv Notes All. 1883, 
p. 1 11, reforre^l to Peetonji lirzof^ji r. AHool 
\ Jiahiman, 1. L. B. 6 Bom. 463 ; ^utuh Hmain r* 

I Abul Huiain, I. L.R. 4 All. 131, and Kadareeeur 
' Mookerjea v Gooroo Churn Afoohrrjra^ 2 C. L* B. 
388, distinguished. CilURAilAN o, Balli. 

|I.lE,a9iil.591 

(3) GROUNDS OF APPEAL. 

{a) Qceiitions or Pact, 

19 .— Procedure Code, 4. 584— /WefA tf 
High Court on nreond appeal,] On seoond appeal 
by a landlord against a deoree of a Diiirlot 
Judge, who stated In his jadgment that ** thottfti 
the tenant admitted the exeontioa of the mmak* 
alka, it was not shown tlmt be dispensed vfllt 
the psffa,*' no objection was tidcsn in the EMno* 
random of appeal that the mnehalka, whM eon* 
tained a statement that no patta wee naomarr. 
had been negleoted or miaconatmed. Tho Rl^ 
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snout on sbooho kpnkju -senu. 

(8) GEOUNnS OF XnUh-^eontfMM, 

(a) QvwmoWB OW VACt^ifiUfluded^ 

Cdurl wdwAd that tha Jiidf» be aaked to take 
the poetaoript into hia oonaideratton and anbinit a 
reviaed Sndiiiff. KAlitAitA a. Muki. 

LI. li. It 10 Mad. 363 

SO.— JP>wt#oa-JR»ikliap if factt-^lnUrffrenoe 
foUk finding /nrU on wcond apptai.’\ As a 
fentfal role, the Hfah Court will not interfere 
with the flndinf of facta bj the lower Appellate 
Court on aeoond appeal, save on some rery apooial 

n nd { for instance, where such a Audio of 
t as appears to be neoessarj under the peon* 
liar einmniidaaees of the oane, has not been 
satiafaotorily arrived at Ooluok Nath nXinn 
BAXtfAL DasOhottopaohya c. Kihti Chcndkr 
Ualdab, 

[1. L. R. 16 Oalo. 646 

(41 OTHER ERRORS OF LAW OR 
• PROCEDURE. 

(a) Parties 

fA,'^VnappnnUd order — Chit Proeedttra Code^ 
1882, «. fStOl^Ordermaking person resnondruf.] B. 
eei ^ the Code enables the Court, when dealing 
with an appeal from a decree, to deaf with any 
qnsatioo which may arise as to any error, defect, 
or irrefnlarity in any order affeotiog the decision of 
^ ease, thongh an appeal from such order might 
have been and has not been preferred, //ooghe 
BsAse Y. I*romMl 8akno, 1. L. R. 7 Calc. 148, re- 
ferred to. During the pendency of sn appeal. 
ihn plaintiff respondent died, and. on the appU- 
cniloo of the appellant, the name of // was en- 
tered on the iwoord as respondent, in place of 
the deceased. Subsequently A* applied to be snb- 
illintad as respondent, alleging that he and not 
if wna the legal reprseentative of the plaintiff. 
The Court paesed an order making K a joint re- 
ependeat with it. To this // objected, but be did 
not appeal from the order. ClumatelY the Court 
dlwwissid the appeal, anti passed a decree that 
the auxnsgr elaimed in the suit sras payable to the 
twe rs ep o n deote ; Bsld that, on appeal from 
the deem of the Court below, JI was entitled to 
objeel to the order eddlng X as a respondent, 
though he had not appealed from the ordW iteelf. 
Ear KAmAiJi Sipor r. Xraeaq Sikoh. 

[L Xi.a9AU.447 

(A) PROCEDURE IN SPECIAL APPEAL. 

SA— JVl*is noUU — JHUcmthn nf Ceerf.] On 
ieoood appesl the appellaat should not be allowed 
to relee an aatitely new point if it is one for the 
fight determination of whioh it ie nseessaiy to go 
tntoevidenoe which has not been produced in m 
low«rOonfts,or nnleseitisa pure poiut of law 
going to the qumtlon of the imisdlotion of the 
mwet Oourti and capable of Mug deteminod 
Jtthout the eeaiidefaliott of any eVidenee other 
that on the leoecd, and tYon if it IhUt 
wtthin iie ihoYe omptlon it Is poMp dIsere- 


8PX0XAL on 810011 1> AFMbUi^wefiM. 

(5) PROCEDURE IN SPECIAL APPS AL^enfA 
tionary with the Court whether to oonslder it or 
not Fakir Chard Auohikabi r. Amuhda 
i Cbcnder BhuttachaRji. 

[I. L. R. 14 Oslo. 686 

j StQ.^O^ertion that mesne profits OHffht to hare 
! hern settled inexeeutioH and that no suit lios-^Snit 
I for reeorery of mesne profits from person who has 
taken posMtesUm under a decree which ie tuhse* 

S quently renrsed on appeal — Jurisdiction — Civil 
; Proerdure Code (Act XIV of 1882), s. 244.] A 

• landlord sued his tenant for arrears of rent, and 
I obtained a decree for a certain amount and a 

declaration that if the amount were not paid with* 

I in A f teen days the tenant shonld be ejected nnder 
! s. 62, Act VIII of 1869. The amoant was not 
1 paid, and the landlord executed the decree and 
! obtained possession. The tenant appealed and 
; succeeded in getting the decree set aside, and the 
i amonnt found due from him for arrears by the Aret 

• Court was rednoetl, and a decree made directing 
I that if the reduced amoant were not paid within 
I Afteen days ho should be ejected. He paid the 
I amoant found due by the Appellate Court within 
I the Afteen days and recovered possession of his 
! holding. He then brought a suit in the MnnsifiTs 
; Court to recover mesne proAts from his landlord 
! for the time he was in pi)S86ssion after the exeou* 

I tion o4 thi Arst Court’s decree. It was contended 

on se<*ond appeal that the suit would not lie as the 
matter might and sbonid have been determined 
; in the execution department under s. 244 of the 
i Civil Prooeilure Code : JIM^ that as the suit was 
instituted in the Munsiff’s Court, and the Mnn- 
< siff under the oiroumstances of the case was the 
j oAloer who, in the Arst instance, would have had 
to determine the matter in the exeontion depart- 
I ment, there was at most only an error of prooe- 
> dure and no exercise of jurisdiction by the Man- 
I siff. whioh he did not possess, and that npon the 
authority of the decision in Purmessuree Pershad 
ydmin Singh v. Jankce Xotwr, 19 W R, 90, this 
I could not be made a gronnd of objection on 
I appeal. Sold also that, the point being one that 
I was not raised in the pleadings or before either 
: of the lower Courts, aud bmng a point which 
! went exelntively to the jnrisdiction of the Coart, 

{ it could not be raised on second appeuL Acu- 
I VDDIN HoatKui V. Ramakuoea Rot. 

I [1. L. a 14 Offlo. 606 

j 84.— Ol^fioa to parties — Kan joinder qf par* 
. f4u.] BeUL by Muthdraiii Attar and Beavdt, 
; JJ. (Krrkax, j., disiniitiiir) that the obieo* 
lion as to mm-joiader of pSSm is not esmaiT, 
but merely formal, and weight should not be 
attached to it when it is lliat tahou imsiooBd 
appeal. Moidik Kdttx y. XitaBHAir, 

86.— Oiir^fiaa qf Bsillafiea.l Whm ilm qw- 
tioo Uiiiils^ was lalaed 
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SPMUIt OR fllOOlTB ABnAJU-H^d. 
(5) FBOOSDinUB IN fiPBOlAL AFFBAl^-^^^ii. 
aeoond appeal, held that it eonM not be decided 
la faToar of the plaintiff. Shibapa e. Dod 
Nagata. 

[I. L. R. 11 Bom. 114 


8PB01AL OR BBOOim 
(5) PROOBDUBBIK BFBOUL APnAL*«*«iylii 
erer, allowed by the Court to amend hleeioeiiid eii* 
peal and file three more eeoond appeal** COAVIO 
V. Kpkhambd. 

[1. Xi. R. 11 Rid* MO 


2(h Preetdnre Me, a, «d8, 666, 687— 
Seeend ap^al - JkierminafUm of h$HeM of foot hy 
Iii§k Held by the Full Bench that ■. 687 

of the Civil Frooedure Code does not make ss. 665 
and 666 applicable to second appeals, so as to 
enable the High Court, in cases where the lower 
Appellate Court has omitted to frame or try any 
issae or to determine any essential question of 
fact, to itself determine the same upon the evi- 
dence on the reooid, but the High Court in such 
oases must remit issues for trial to the lower 
Appellate Court. BalkUhen v. Jaemla 
1. L. R. 7 All. 765, and Beokhhen v. Jinneif 
1. L. R. 8 All. 172, overruled on this point. OiB- 
DHABI Lal r. Obawfobd. 

[I. L. R. 9 All. 147 


29.— /Ve^fiVs— r54isy(* of plmdiny ia a/msolO 
The plaintiff, alleging himself to be joiBt 
estate with A, his grand-unolet sued to set aelde 
an absulnto gih of the house in suit made by A 
in favour of his wife, as also the subsequent eale 
of the honse by the wife to the defendmit* The 
lower Appellate Conrt finding that A was sepa- 
rate in estate from plaintiff and the eole and 
exolueive owner of tue bouse, held the |rift to 
the wife and the tale by her to defendant valid 
and diKmissed the suit. On second appeal the 
plaintiff contended that ho was the heir of the 
1 donee and that under the deed of gift she had no 
power to alienate : that the ease put for- 

ward in second api>osl being totally dUferenl 
{ from that which was originally put for#ard and 
I triad, the appeal should be dismissed. XAMiflA e. 
Mahik Lal. • 


27 . — Prsc/iVc — 6w lou^r Appt*1late 
Conrt under Civil Proerdure Codt\ i. 656— 
tioM under s. 567 raised for ike first (imc in second 
appeal by plaintijfs.} Objeotions which might 
have been but were not made nnder s. of the 
Civil Procedure Code in a lower Appellate ^urt 
to ^e findings on remand of the Court of First 
Instance, oannot be raisofi for the first time as 
grounds of second appeal from the lower Appel- 
late Court s decree. Muhammad Abdul Hai p, 
Shko Bibhal Rai. 

[X. L. R 10 All. 28 

28. — 004' appeal from four separate 
Aeerees — Amendment of appeaXA In execution of 
a decree in a District Hunsifrs Court, certain pro- 
perty having been sold, a balance, after satisfy- 
ing the decree, remained in favour of the iudg- 
ment-debtor X. After the date of sale, but be- 
fore the whole of the purchase-money had been 
paid into Court, X applied to the Court by petition, 
praying that the amount due to him might be 
paid to A, to whom, he alleged, he bad assigned 
it. Before any order was made on this petition, 

and JT, in execution of separate decrees 
ngaiast X, attached the sum in Conrt. The 
iSstriet Munsiff ordered that B, C. B, and Xshould 
be paid before A, A brougbt a suit against B, 0, 
j9, and B in aMother District MunaUfs Court for a 
dadanitfiT*! that he was entitled to the money and 
to aet ai^ the said order The Mnnsiff aet aside 
Mmorder aadde^aredthe idaintiff to be entitled 
to tlm amount* N. C, D, and E eeverally appeal- 
ed against this decree, and the District (^nrt 
Mmeda deevaa in each appaal, di— lasing A*s 
•nit. A prseented one beeoad appeal, making S, 
C, i>, and N nuftiei tlmcelo, emnst the four 
denieoa of tibelRitriot Court : Aid that A waa 
humid to fia a aepafuta appaal agateit eaeh of the 
dNmmpmM hy M BlatiM Cbmt ; im ww, 1^ 


fl. L. R. 10AU.495 

I So. •^Omission to ceamim' te* t nesses Seeond 
i appeal^ ohfrtion on, on the yronnd of suck sstis* 

1 ewn.} A Bubordinatc Judge after examining 
1 some only of tbe plaintiffs' witnemes waa of 
I opinion that there was no neoessUy for farther 
I evidence, and passed a decree for the plaintiffs. 

I Ten witnesses whom tbe plaiutiffs had summoned 
{ wore not exaraiued. The defendant appesledto 
• the District Judge. At the hearing of the appeal 
; the plaintiffs did not inform the Judge that 
some of their witnesses had not been examined, 

1 nor did be become otherwise aware of the fact 
He reversed the lower Court's deoree, being of 
i opinion, on appeal, that the plaintiffs' evidence 
; had not proved their case. Tbe plaintiflh appeal- 
! edtotbe High Court, and contended that the 
i decree of tho lowor Appellate Court should be aet 
: aside, in order that tho excluded evidence might 
be taken: field, ihaX there was no snlBoient 
i rosaon, on second appeal, to set aside the decree. 

The plaintiffs ought to have brought the facts to 
! the notioe of tbs lower Appellate Court, aad not 
! having done ro, theyoonld sot on second appeal 
’ take the objection in order to have a ohaftoe of a 
, seoond trial. Qulam r. BsDftUDitf. 

I [X.L.R.ldBom*888 

« 3L— 0^>rllsa Is euU om ground gf lANie of mr* 

' tijieate--^uU under Dekkan AgrUmUnrUU MeUgf 
: ActA Ad objection to a auit under thuBeUtaM 
, Agr&iUewiata BaUef Act cm the gromid thm • 
i proper eertificale had not been obtatued^ euuldL 
it was held, be taken for ffrat thou tu eeoeoff 
1 appeal, as R waa ao objeotioB affeottag tlm Jutfe- 
{ diotkm of the Oouita below. Ntamtitla a. liAMA- 
I VAXAD FABIMU* 


CtIaR.lS8ML4M 
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DIQBST OF CASm 


8PB01AL OR S200KD 

(5) paooBDtraE in spsoial appeal- 

eoneluded, 

Z2,-^C\ang( (n nature nf muU m teeand apj^al 

failure &f proof of (ta*e eu Hnt ttated in pleads 
i» 0 s.l Pliitiiifli being member* of n joint Uinda 
femtly alleging dlvUion, and a eale to them by 
other membere of their ehare in the family pro* 
perty more than 12 year* before enlt.eued to eject 
a more reoent pnrohaeer. The plaintiffs failed to 
proTe difieion as alleged. One of the members 
of the family who was in possession of the pro> 
petty to which the sale*deed relate<l did not join 
in eneonting it; /Md that the plaintiffs having 
failed to prove division as alleged were not entit- 
led in second appeal to have their suit treated as a 
enit for partition. Mvttohami r . Rauakrirrna. 

[1. L. R. 12 Had. 292 

33.— A'»i7 Piumdurr Codi^ 1882, w. 684, iWo— 
Queeiionittg dtrinuta of lom r Appellate Court on 

S uentionoffaet.] ITnder ss, 684 and 685 of the 
Ivil Pre^^nre Code 1882, an appellant most not 
be allowed to question, in second appeal, the 
Anding of the Arst Appellate (Burt upon a matter 
of fact Prrtab Chundku Ghohb r. Mohendra 
PORlCAtr. 

[L. R. 16*1. A. 235 
11. L. R. 17 Oalo. 201 

SPECIAL JUDGE, ORDER OF. 

See Special obSrcokd Appeal— Or- 
ders SUBJECT TO Appeal. 

[1. L. R. 16 Oalo. 596 

See Boperintendence op Hiqh Court 
—Civil Procedure Code, s, 622 . 

LI. L. R, 16 Oalo. 696 

SPEOIFIO PERPORMANCE, Col 

1. General oases ... * ... ^92 

2. SpeoiAo performanee allowed 999 

8. SpeciAo performanoe not allowed ... 999 
See Detrer—Altebatio!! or Amrkd- 
MKNT OP Decree. 

II. L. R, 12 Bom. 174 

See JuaiEDJcTioE or Civil Coubt-* 
lUVEEUB SUITB, 

N.-W. P. 

[I. L. K.10 Adi, 616 

See Landlord and Tenant— Eject- 
MlNT-OlNBRAiXY. 

LI.L.B,10AU.616 

See LiMiTAriOK Act 1877, art. 118. 

il, Ifc EL 10 jUl. 27 

See MANAOniENt OP BETATB BT CODIET. 

[I.L.E.150alo.263 


SPEOIFIO PERFORHAHOE-ooRfiEBeJ. 

fee Hortoaos — Ekdemptioh— B lOEIX 
OF Bedbmption. 

[I. L.R12 Had. 606 

See BEOtSTRATiON AOT 1877, 8. 49. 

[X. L.R,12Had.606 

See Vendor and Purcrabbb — Pur- 
chase OP MORTGAaBD PBOPBETT. 

11. L.IUl2Ha(L60& 

(1) GENERAL CASES. 

1.— Practice — Lilwrtp to applp^Reliff after 
judfjment^Pamages^RevieiJC^A Iternative relief] 
On the 27th April 1886. a plaintiff brought a snit 
praying for speciAo performanoe of a contract, or 
in the alternative for damages ; and on the 24th 
November 1886, obtained therein a decree for 
speoiBc performance with the usnal liberty to 
apply. On the 6th December 1880, the plaintiff dis- 
covered that it was out of the defendant's power 
to speciAoally perform his contract, and he, there- 
upon, on the 13th April 1887, applied to the 
Court which bad granted the decree for re-hear- 
ing of the suit on the question of damages, asking 
that, in lieu of the decree for speciAo performanoe, 
a decree for damages, when assessed, might be en- 
tered up ; J/fild, that he was entitled to ask for 
such relief. Prarisundari Dassbb r. Hari 
Chaban Wozumdab Chowdhry. 

[X. L. R. 16 Oalo. 211 


(2) SPEOmC PERFORMANCE ALLOWED. 

^ 2 -^Contract partly wade under ditahilitu-^JRatU 

fieation of eonfraot whrn d inability cfaeed — Chota 
ffagpore Eneuwhered Eetaten Act ( VI of 1876 anJ 
Vot 1884.)^ The respondent being subject to Act 
VI of 1876. and thereby placed under legal dis- 
ability, contracted to lease and mortgage his an- 
cestral ECmindari to the appellant. Thereafter 
his estate was, whether rightly or wrongly, ordered 
to hp released, and the respondent being then eui 
juri* carried on the transaction, retaining the 
^ttoAt of the appellants' payments, and exacting 
from him the fnlAlment of his stipulations : Held 
that the respondent was bound by Uie oontraot 
though its terms were to be ascertained by what 
passed when he was disabled from contracting. 
Held farther that a snit for speciAo perfonnanoe 
was the appellants' proper remedy. Even if the 
oontraot was against the policy of the Aot the 
order of release was made with jurisdiotioii, wie 
not o^n to review and enabled the reepondent 
to ratiiy the contract. GaRoaoN r. Aditta Dbb. 

[L. R.16LJL221 
[LL.a 17 Oalo. 22c 

(3) 8PBCIPIC PBBFOBHANOB NOT ALLOWED. 

8,— Jef / nf 1877 {Specifio Relief AH.\'\ Upoo a 
oontraot for the aale of the proi^teiy xigM la 
lands the intendiiy pnicheeer, inaistinf on a fight 

to oomiml ttra Teadlof to giT8 aa ahwlBk waBii^ 
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spBoino PCRPoitiuKas~o««/<*<mf. 

(S) SPSOinc PBaPOBMANOB MOT AOIOWBO 

of ttio title, withlielH pejmeot of the purohene* 
loeiH^ bejNMid the tine ftxoii. He oUo sued for 
■peoido perfomeiioe of the oontroot, requtriuif e 
•‘iienatee from the veodor, nutil it i 4 >pe«re^i that 
the juJfmeot of the Appeliete Court w<u about 
to be fiToo araiaiit him on the grottoa that h« 
wee noteutitleato whet he oUimei; Itr^U that 
oertain reported oa^ee where, appereutljr, the 
pleiattir ha>i willinif to eubmit to have the 

ag^reenent which wat actuallj prove»t performe I, 
were different from thie ; aud that the (l^rtHi 
diamlavieir the auit on^bt to etaod. fl ^re the 
plaintiff, inaiating opon having that wliioU he ba«i 
no right to have, had delayed perfor ning hU part 
of the agreement on that aooount BiWoasiiRi 
FiAiADr. JaiaanQiE. 

[X L. R. 9 All. 705 

fL. R 141 A. 173 

4 .— bjf a^^iiut wtUor^May of 

vendM in ei*mpieting — a/ etmtraft h§ 
«ea4fe<t - Tim^ of the «wrarr of tkf fOotrart-^Kjttrm^ 
iion of tks timo itipulatod for -’K foot of gorh 
iohoi tMtOor of potfooma/u^o uuth- 
in ttipoUnted time—^Xotiro (o eompletr^Vmrrot^ 
toikakle notiot ] On the 26th February IHH6. the 
defendant pnrehaM i a houae from C for Ub. 
and paid C a ooQiii<lerable portion of the pcwciigee* 
money. Before the traiieautioD wai ooraplete<i. 
and the oooveyanoe exeootol, the defendant, on 
the 26rd June 16)46, by an agreement in writing, 
of that date, agreed to «etl the Iiouh« to the plain- 
tiff at an advanoe<1 price of Ua 4.6(K1 The defend- 
ant waeanxiou* that the tale ehoald be oomploUxt 
in a abort time, ae the draft of the oonveyanoe 
by C to faimnelf bai been prepare<l, though not 
finally appro veil. aUil the boQ*e wae in bw) repair 
and in a aomewbat dangerooa oontUtion. He had 
applied to the Mnnieipality for leave to repair 
the home, and the mooeoon aeaBon had b< 4 g(tn 
Ultimately it waa agree<l between him and tlie 
plaintiff that Uie plaioUff ahould complete the pur* 
oheee within twelve day« from the date of the 
agreement (SSlrd June IS8C), and thin wan dniy 
inaerted in tte agreement l>ariiig the twelve 
daye the plaintiff took no atepe to have hie 
oonveyaoee prepared, hot aaked the defendant 
fora month*! time tooomplete. aaying that he 
bad not the money with him. After acme healta- 
tion the defendant extended the time to the 10th 
Angnat On the2Ut Jnly atUtmt. the drafta 
of the eonvmiice from 0 to the defendant were 
formally and finally approved, and the defendant 
waeanxkma to eomplete the aale to the plaintiff. 
On the 33rd July he wrote to the plaintiff, romind- 
inghim that the time to oomplete would expire 
on the Mh or lOth of Aogoet, and reqneating him 
to bo prepofod then to oomplete the paroboae ; 
othoriHM ho would eonakler the amomoot of the 
fiSfd June to be null and void, and woold bimaelf 
begin to topnir the boooe. The pUantUf Mot no 
xo^y to thIe letter, bnt at an intarview with tbe 

W., D, 


SP£01FI0 PIHFORRAIIOI 
(3) BPBGlPtC PEEFORMAKOi MOt AUiOWRO 
— aeatiaffed. 

defendant told him that be waa eonaidorlnf lha 
maUer. He, however, took no etepein the matter 
beyond getting adraftoouveyauoe nreparod, Tho 
dewl of oOQveyanoe by C to the defendant waa 
ready for execution on the 23rd Angnat Mattaffi 
remaineil in thie eUfce until AepUmber. OtttlM 
7th (September the defendant through hia aolUd* 
tore eervol a notice on the plaintiff, vequlrlnf 
him to carry out the agreement of the 23rd Jana, 
and giving him uoUoe, that, in default of oow* 
pliauoe within fonr daya, he would oonahler the 
agraement at an eud. The four daya having ex* 
pirel without the plaintiff tending a reply or 
taking any atepe to oomplete. the defendant oon* 
•idero) hie oontraot with the plaintiff to be at an 
end, anti on the 13tb September he completed hla 
purobawe from V without referenda to the plnUi* 
tiff If the plaiutiff hail been reedy to oom* 
plete the porcuaue, the oonveyanoe to him by tbo 
defendant and the oouveyauoe by r.*to the defend* 
ant would have been executed aimultanooaaly. 
Immediately after taking tbe oonveyanoe Tvom C 
the defendant began to repair the honae. When 
the repair! were almfiat oomplete, tbe plaintiff on 
the &tb Ocirsbcr 1836, Kent a noUoe to tbe defend- 
ant rni airing him to apeoifioaiiy Mfform the 
agr^m^nt qf the 23rd June 1836. The defend- 
ant refnned. and tbe plaintiff filed thie enit for 
•pacific performance ; Held, on tbe evldenee, that 
the delay in completing the porohaie wee tbo 
delay of the plaintiff, and not of the defendant. 
Hold, al«M>, that, having regard to the oireum* 
iUnocH Qiider which the oontraot with tbe plaintiff 
wa« male and to the nature of the property, the 
time atipniatol for the oompletion of tbe pur- 
chaae wm of the eouenoe of the oontraot, and that 
tbe exteneion of time granted at the plaintlff*e 
request to the 10th Angnat operated only m 
a waiver to the extent of •ubeUtutlfig the ex^nd- 
cd time for the original time, and did not deatri^ 
tbe e^totiUalOy of the time. BaroUjf v. Mrmnpor^ 
43 U J. Ob. 449. The defendant*! letter of the ftth 
July was but a timely warning to tbo plaintiff, 
that the contract woold not bekeed In eneptnee 
after the extended time had expired. Tbe plain- 
tiff though thuii warned took no atop! to oomplelo, 
an I was not, therefore, in a poaitlon to eoforoe 
pcrformaiioe from the defendant after the lOth 
Angu«t had gone bv. It waa oonteodcd fortlM 
plaintiff that tbe letter of tbe fth September, 
written by the defendant*! aolioitore, treated tbo 
contract as then atiil eubtiitiag and pnrporlod to 
put an eud to it if not oomoteted within four d«M} 
that tlie time ao allowed wm ooreaaonablo ; tbnfi 
tbe defendant, in fact, by that letter waived tbo 
plaintiffa previoua default, and gave the i^ntlff 
a f reah aUrting point, BtU, that aiieb woe not 
tbe effect of the letter. Tbo letter wno only « 
qoalifiwl and oooditioaal waiver of the perfomonoi 
witbin the atipnlated time, t|i« oond lt lott bolttf 
that the plaintiff eboald oomtdole wUbhi long 
daya. That condition not having boon oompHod 
with the waiver ooold not be reliodoo. fforglof w* 
U Is. J. Ch. 419, mA Atomot V. §mitk 

it 
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8PS0IFI0 PSRFORlCANOE-tf0»47Z«i«i, 

(S) BPEOIFIO FEEFORMANCB NOT ALLOWED 

— concluded, 

6 Kara 223. ^luara-^Wbetfaer ander aU the oiroam- 
•tanoesof the case, and a^samin^ time not to have 
been originallj of the easeiioe of the contract, the 
lour daye’ time limited by that letter wae unrea- 
•onable. Fakib Mabom bo i;. ABovLiiA. 

[I.L.R. 12 Bom. 668 

BPEOIFIO RELIEF ACT (1 QF 1877). 

1, — a. 9.— ttuit^Conotructive po»ne$- 
sion hy receipt of rente, ] The mere diRoontinn- 
anoe of payment of rent by teuante does not 
oonatitato a dispossession within the meaning 
of s, 9 of the Specific Ilelief Act. The object 
of that section is to provide a speedy remedy for 
that class of oases where a person in physical 
possession of pro(»erty is forcibly dispossessed from 
it against his will and consent. Ik thb Mattkb 
OP THE Petition of Tabini Mohuk Mozumdar. 
Tabini Mohuk Mozumoart. Gukqa Prosad 

CHUOiyBRBUTTY aliac TiKOOWRIK CUUCKEE- 
PUTTY. 

[L L. R. 14 Oalo. 649 

2. *.0. ^.^Immoveahle proppriy^Hight of finh- 
cry-^PoiHtMion-^DiipoMtHnon.^ Tim plaiutiff.<) 
•wore fishermen belonging to the village of N, 
They claimed in this suit for themselves and the 
other fishermen of their village the exolnsive 
right of fishing in the Nagothua Creek between 
high and low^water marks, within certain limits 
aet forth in the plaint, and. under s. 9 of 
the Specific Ilelief Act 1 of 1877, they sought 
to recover possession of that right from the de- 
,fendauta, who, they alleged, had dispossessed 
thorn within six months before this suit was filed. 
The Subordinate Judge held that they had estab- 
lished their right, and made an order directing 
that poasessiou should be restored to them. The 
defendant then applied to the High Court un- 
der its extraordinary jurisdiction, contending 
that the order made by the first Court was be- 
vond its jurisdiction, the right of fishiug not 
.being immoveable property within the meaning 
of that aeotiou. Hcld^ that the first Court did 
not act without juriadiotiou the right claimed 
coming within the denominatiqn, of iiniqoveable 
property. Buukdal Panda v. Pandoi^ Poe 
Pawl, 

[1. L.R, 12Bopa.221 

, 1.— S. Agreement to refer to arbitration-- 
Mgfoeal to perform agrepoent ] In a suit against 
0 , brother-indaw for maintenance the defendant 
alleged that, alter the plaintifip had left his house, 
M agreement had Ymu made between them to 
jrefer their dispute to arbitration, that the agree- 
ment of referepoa bad been aotnally signed, but 
that, on tbe day ^ed by the arbitrators for mak- 
ing their awt^ the plaintiff had given noMoe 
to them not to snake an award, and aooordingiy 
they had not done so. The defendant con tended 
tbs^kgrteesonol tlMs agreement, the plainUfTs 


BPEOIFIO RELIEF AOT (I OF I877)>-« 

continued. 

snit was barred by s. 21 of the Specific Belief Act 
1 of 1877. The alleged agreement to refer was in 
the following terms : — To DM and D D. We, 
tdie undersigned two persons, give in writing to 
von as follows :>-We used to reside and act in the 
house together in peace and harmony. Lately, a 
few days ago. in oonse^nenoe of a oisagreement 
amongst the women, V resided separately. Upon 
perf^uasion having been used towards her, Fagain 
resides in tbe house together with the rest: so now 
all are residing in tbe house in peace and harmony. 
If any occasion should arise, luid if any disagree- 
meut should take place amongst tbe women, in 
order to find a remedy for that, we, the under- 
signed two persons, give in writing to you aa 
follows As to whatever award or settlement 
yon two persons together will make, in accord- 
ance therewith, we agree to receive or pay. As 
to that, we are truly to act on our true religions 
faith : and we have written and delivered this 
writing of our free will and pleasure. The same 
is agreed to and approved of by onr heirs and 
representatives, all ; the llth Jyeath VadyaSam- 
vaM 939, the day of the event, Friday, the Ist 
June 188.S. And as to this, you are truly to make 
and deliver a settlement within fifteen days 
time : lUUiy that the plaintiffs suit was not bar- 
red. The agreement did not indicate what waa 
the subject* m<^tter to be referred, and there was 
no evidence to show that the plaintiffs claim to 
mtdntananoe had been laid before the arbitrator, 
or Aiat the plaintiff had refused to perform her 
agreement to refer in reference to that claimA 
Nor was there any evidence to show the time at 
which tbe plaintiff withdrew from the arbitration 
— whether before or after the time allowed to 
the arbitrators to.make and publish their award, 
viz,, fifteen days. If the latter, her withdrawal 
oould not, in any view of the seotion, be held to 
be a refasal on her part to perform her agreement 
to refer. Even if the plaintiffs withdrawal waa 
unjustifiable, it appeared that tbe defendant had 
taken no steps under s 523 of the Civil Pro- 
cedure Code (Act XIV of 1882), to have the 
agreement filed in Court, and thus render hep 
withdrawal of no effect. There was nothing to 
show that the defendant did not acquiesce in it. 

whether the above agreement was no! 
void by reason of uncertainty, Qumre^ whether 
the actual submission of a subject in dispute tc 
named arbitrators, followed by the attempt of 
one of the parties to such submission to withdraw 
from or to prevent an award being made upon 
the submission, fulls within tbe concluding parA< 
graph of 8 21 of the Specific Relief Act 1 
1877. ADHIBAI V, CUBSAKDAB NATBU. 

[I, L. R. U Bom. IQC 

2. — 8. tiX— Arbitration — Agreement to r<^sr— 
Order under », 606, Civil Pt'oeedure Code, to rgfm 
mattert ia dupute in action then pending — Ord^ 
under «. 67$, pending the rgferenee granting plain- 
tiff vermieeiou to withdraw vdtk Uhertp to Aria 
freeh euit,] The wording of a. 91 of 
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8PS0IFI0 BELIEF ACT (I OP 1877)- | 
eontimH€d. I 

BdUef Aot (I of 1877) is wide enough to cover 
oontraots to refer any matter which can legally 
be referred to arbitration, and one of such matters 
is a suit which is proceeding in Oonrt. The par« 
ties to a salt, while it was pending, agreed to re* 
fer the matters in difference between them to 
arbitration and for this purpose applied to the 
Oonrt for an order of reference under s 506 of 
the Civil Procedure Code. The application was 
granted, arbitrators were appointed, and it was 
ordered that they should make their award with- 
in one week. Before the week hod expired, and 
before any award had been made, one of the 
parties made an ex-parte application under s. 373 
of the Code for leave to withdraw from the suit 
with liberty to bring a fresh suit in respect of 
the same subject-matter. The application was 
granted, the suit struck off, and a fresh suit in* 
stituted in pursuance of the permission thus given 
by the Court. In defence to this suit it was 
pleaded that the suit was barred by s. 21 of the 
Specific Relief Act (I of 1877) ; Held that the 
Court in the former proceedings had no power 
to revoke the order of reference prior to award 
except as provided by s. 610 of the Code ; that 
consequently the Court's order under s. 873 was 
ultra viref If involving such revocation, or, if 
not involving it, left the order of reference sUll 
in force ; that in either alternative the suit was 
barred by s. 21 of the Specific Belief Aot ; and 
that it was immaterial that the period* within 
which the award was to be made expired before t he 
* bringing of the second action. /VrTYRBBLL, J., 
that the suit was barred by the second clause 
of s. 878, the Court having hod no jurisdiction to 
pass the order under that section, or, having re- 
ferred the suit to arbitration, to restore the suit 
to its file and treat it as awaiting the Court's 
decision, Sheoahbeb v. Dbodat. 

(I. L. R. 9 All. 168 

— , 8. 23, and s. 27 Ol. (e) ^Contract to take 
shares.^ S^tiou 23, ol. (A), and s. 27, cl. (tf) of the 
Specific Relief Act I of 1877, do not apply to 
contracts to take shares ; and only embody the 
BSnglish law as to cases where a company has 
taken the benefit of a contract, but refuses to 
carry it into effect. Imperial Ice Manupactur- 
nraOoMFANT r. MuechershawBaejobji Wadia. 

[I. L. R. 13 Bom. 416 

,8.27. 

See B.23. 

[1. L. B. 13 Bom 416 

, 8, 81. 

See Deed— Riotifioation. 

[I. L. R. 14 Oalo. 308 

——, 8 , 89 . 

See BxaHT o» Suit-Iktebebt to 
B urPOBT Bight. 

P.L.B. 9 A11.439 


SPECIFIC RELIEF AOT (I OF 1877)- 

eoneluded. 

, 8. 42. 

See Appellate Court— Other Eeboe8 

AFPEOTINQ MERITS OF SUIT, 

(I.L,a9AU.628 

See Cases under declaratort BborrEi 
Suit for. 

See Jurisdiction of Civil Court- 
Rent AND Rsysnub Suits, 
N.-W. P. 

11. L. R. 11 All. 224 

See Onus Probandi—Partition, 

[I. L. R. 16 Oalo. 117 

See Partition— Miboellaneous Oases. 

[LL. R. l6 0alo.U7 

, 8. 64. 

See Injunction— Special OAavs— O b« 
STRUCTION to RIGHTS OF PRO- 
PEETl^. 

(1. L. R. 13]Bom. 262, 674. 

See Prescription— Basements— Light 
• • AND Air. 

[I. L. R. 13 Bom. 262, 674 

“ SPIRITIOCS LIQUOR.” 

See Cantonments Act 1880, a 14. 

tI.L.R16 Oalo. 462 


3TAMP AOT (I OF 1879.) 

^ S. 2 ol. {13)Speeified proj^erty,^ An 

igreement was made between certain persons to 
transfer the future surplus profits of tbeir res- 
pective trades to a trustee, in order that the trustee 
should hold the fund ho to be created on certain 
trusts declared in the agreement : Held that the 
fund intended to be created under the agreement 
was not ‘'speoifted property" within the meaning 
of s 2 ol. (18) of the Stamp Act, Reference 
CKPKE STAMP AOT. 8. 46. ^ ^ 

1. — s. 3, ol. (4) A executed a do- 

enment, by which he promised to pay on demand 
Rs. 16 to H. The writer of the document signed 
the document as writer, for tbepurj^ of attest- 
ing signature : Held that the doonjnent w^ 
liable to stamp-duty ae a bond. Befrrrnob 
UNDER Stamp act. s. 46. 

II L.R. iOXad.l6S 

2, -8.3.01 (4) (0) and ol. (18) 


•.nd covenanted to deliver to the lender m a 
certain date 21 maunds of rak (unrefined sugar) 
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STAMP ACT (I OF 1879), 8. B^/rifntinued. 

upon wbioh lie wm to receive e profit of 9 annas 
per niannd over and above a price to be there- 
after filed at a meeting of growers. He further 
covenanted as follows If the supply of the 
rab be less than the fixed quantity, and the money 
tti!t remains due, then the said money thus due, 
including Oie profits, shall be paid at the rate of 
Be. 1 per mannd ; that in case of my not sup- 
plying the rab at all, or selling it at some other 
place, I will pay the whole amount at once, includ- 
ing the said profits.” As collateral security be 
hypothecated the produce of a field of sugarcane, 
the yalue of which was not stated : ///'M by the 
Full Bench that the instrument was a * ‘mortgage- 
deed” within the meaning of s. .S (18) aud No. 44 
(b) of Boh. I of the Stamp Act (I of 1879): 
Md by Stuart, 0. J., Straight, J., and Brod- 
HUR8T, J., that it was also a bond within the 
meaning of s. 3 cl. (4) (/f) and art. 13 of sch. I, 
nnd, with reference to the provisions of s. 7. was 
chargeable with stamp - duty solely as a bond 
under art. 13, the oontraot being a single oue : 
Ifflld by^tbe Full Bench that the proper stamp- 
duty payable on the instrument was four annas : 
Jftfld by Stuart, G. J., and Straight, J., that 
in estimating the stamp - dnilj' payable on the in- 
trument, the amount stipulated to be paid by 
way of penalty in ease of breach of the covenant 
to deliver the rab must be taken into account. 
J^ferenoe hv Board of ir.-P., I. L. U. 

2 All. 654, doubted, and OUborne v. Suhal Bnwrit 
1. L. R. 8 Oalo. 284, referred to by Stbaight. J. 
jW Stuart, 0. J., that for the purpose of esti- 
mating the stamp-duty, the amount secured by 
the instrument was Rs. 25, the amount borrowed. 
plu» Rs. 11-3, the amount to bo paid to the borrower 
on the 21 maunds at 9 annas per inauud, and that 
the additional profit, i.e. the price fixed at the 
meeting of growers, not having been ascertain- 
able at the time of execution, fell within the 
provisions of s. 26 of the Stamp Aot, aud oould 
not have the effect of adding to the stamp-duty. 
JPer Oldfirld, J., that the amount secured or 
limited to be ultimately recoverable under the 
instrument, was Ks. 25, the amount borrowed, 
plut Rs. 21, tbe sum recoverable at Re. 1 per 
maund, in the event of the borrower's non-delivery 
of the 21 maunds ; and stamp-duty was payable on 
this amount In thb matter of Gajraj Singh. 

(l.L. R.9A11. 685 


1.— 8. 8, cl. {\0.)^ Dttly itamped^DotumeniU* 

tmd without endorifment requhed by rule* patted 
and publitked under tt 55 and £7.] The omission 
of a stamp vendor to endorse on a stomped paper 
the pariioulars required by rule (9) of the revised 
Tules published under ss. 55 end 57 of the Indian 
8tampAct 1879, by tbe Government of Madras, 
ivith the approval of the Governor-General in 
OounoR, doM not render a document ‘‘not duly 
etamped” within the meaning of e. 8 (10) of the 
Stamp Aot» 1879. Bkfbebnor under Stamp 
Aot, t. 48. 

lI.l«.H.llMadl. 377 


STAMP AOT (1 OF 1879)-cantiHued. 

2.-8. 8, ol. 10,-^ Jnstrument pro/estiny to efeet 
a partition nltra viret of the etjecutanti^Inttru* 
ment of partition."} Persons incorrectly purport- 
ing to be oo-owners of certain property agre^ to 
divide it in severalty by written documents : 
Held that the arrangement fell within the defini- 
tion of instrument of partition in the Stamp 
Aot 1879. BeFRBBNCS UNDER .STAMP AOT 1879. 

[1. L. R. 12 Mad. 198 

, 8. 3, d. 13. 

See 8. 3, CL. 4. 

(1. L. R. 9 All. 585 

, 8. 3, ol. 13 - Mart gage -^iTidemnity hond.1 

An agreement entered into by the Secretary of 
State and a salt contractor recited that the ooutrao- 
tor had deposited certain promissory notes to secure 
the due fulfilment of the ooutraot and provided 
that the promissory notes should be returned on 
>the due fulfilment of the contract : Held that 
the agreement was a mortgage as defined by tbe 
Stamp Act. Reference under Stamp Act, s. 46. 

(I. L. R, 11 Mad 39 

8. ^.^Endortement ofoonoent of relative and 

co-thareron deed if eonreyance^— Document complet- 
ing trantaetion.} The document marked A was 
a dooun^nt on a three-rupee stamp pa(>er execut- 
ed bjs irto one V purporting to convey to him 
certain immoveable property absolutely, for the ^ 
oousideration of Rs. 275. On tbe same deed of 
sale if, the undivided nephew of the executant, 
endorsed his oonsent to tbe sale : Held that the 
endorsement of consent and the conveyance were 
several instruments employed to complete a trans- 
notion within the contemplation of s. 6 of the 
Stamp Act 1 of 1879, and tbe consent onght to 
have been written on a separate stamp paper of 
tbe value of one rupee. In the matter of Han- 
MAPA. 

[I. L. R. 13 Bom. 281 

, 8. 7. 

See 8. 3, CL. 4. 

1.L.R.9AU. 585 

See SCH. I, ART. 44. 

(I. L. R. 9 AH. 585 

, 8. 11 and 88. 01, 62--InttrumeHt requir- 
ing to be ttamped before or at time of esteeution— 
Non-oancellation of adhetive ttamp^Sanetion to 
proteeution.} The first paragraph of s. 11 of tbe 
Geuera! Stamp Aot (1 of 1879) applies to oases ih 
which the instruments chargeable with duty may 
be stamped after execution A bill for the 
monthly salary of a Government ofileial was sent 
to the treasnry for payment, when it was dis- 
covered that the one-anna receipt stamp affixed 
thereto was not eanoellad, and a pro s ee fi tion was 
therenpon instituted by the Oblleetor against the 
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STA.MP ACT (I OP 1879), 8. 
official in qaestlon, who had ezeonted the in* 
atrnment, under a. 62 of the General Stamp Act. 
Hie aoonaed was convicted under that seobiou 
by the Deputy Ma^rUtrate. and the District 
Magistrate on appeal, holding that, upon the 
evidenoe, the conviction should have been for 
abetment and not for the principal offence, alter- 
ed the finding accordingly to a conviction nnder 
8, 109 of the Penal Code, read with ss. 11 and 62 
of the General Stamp Act : Held that the 
receipt to the salary bill in question was an 
instrument which was required to be stamped 
before or at the time of execution, and was not 
of the kind contemplated by the first paragraph 
of a. 11 of the General Stamp Act: that oontte- 
quently there was no abetment of any offence 
under ss. 11 and 62 of the Act; that the offence 
which appeared to have been committed, was 
one under the second paragraph of s. 61 ; but that, 
no sanction having been given by the Collector 
under s. 69 for a prosecution under s. 61, it was 
not advisable to interfere further than by setting 
aside the conviction and sentence. Qubkn 
Empbbss V , Bahat Ali Khait. 

[I L.R.9A11.210 

, 8 . 10 . 

See 8. 84. 

[X L. R. 13 Bom. 484 

• • 

, a. 20. 

See s. 8, CL. 4. 

(I. L. R. 9 All. 686 

See SCH. 1, ART. 44. 

[1. L. R 9 All. 685 

, 8. 31, 

See B, 61. 

[I. L. R. 11 Mad. 37 


■■■ 8. 34. — Suit vn an nnjttamped promimory 

note — JSridenee Act of 1872), ex 65 cl, (5), 
91.] The plaintiff sued to recover from the 
defendant the balance of a debt due on an un- 
stamped note passed to him by the defendant for 
the consideration of Rs. 88. The note reoite<i that 
the defendant had received the amount, and 
would repay it after three months from the date 
of its execution. The defendant admitted, by 
his written statement, execution of the note and 
the receipt of lU. 87 in the shape of pad^, bat 
alleged that be had paid off the debt, file also 
contended that the note being unstamped could 
not be admitted in evidenoe. The plaintiff 
oontended that the note was a bond. >aad could 
be admitted on payment of the stamp duty and 
the penalty, under s. 84 of the Stamp Act I of 
1879, which he offered to pay. The Suj^rdinate 
Jndge was of opinion that the note in question 
WM a promissory note, bat the defendant’s admis* 


STAMP AOT (I OF 1879), a. 34-esatif(W. 
sion of the consideration enabled the plaintiff to 
sue, although the note itself was inadmissible* 
On rofercnon to the High Court, Ae/if, per Jar- 
BINR, J., that the document sued ou was a promts* 
gory note, and that the suit being brought on 
it as the original cause of action, the admission 
of its contents by the defendant did not avail 
the plaintiff, the document itself being inadmia* 
sible for want of a sramp. IMd per Birdwood, 
J., that the plaintiff oou'd not recover irres- 
pectively of the promissory note, as he did not 
seok to prove the oonsideration otherwise than 
by the note, which was inadmissible in evidenoe. 
The admission contained in the defendant’s 
written statement did not amount to an admis- 
sion of the claim as for money lent. The case 
was one in which no secondary evidenoe under 
8. 6r>, cl. (ft), of Act I of 1872 was odmisgible, the 
primary evidenoe, the dooumoiit itself, being 
forthcoming. The plaintiff not having offered 
any independent evidence of the advance alleged 
by him and the defendant not having admitted 
by his written statement that any m<^ey was 
leut to him, as alleged by the plaintiff, but 
having set up an gutirely (lifforent transaction, 
in respect of which he admitted no remaining 
liability, the plaintiff’s suit should bo rejected. 
Damouar Jaoannath r. Atmaram BABAyi. 

• • fl. L, It 19 Bom 443 


2. — B.34:,-^AdMixtnon of doeumontx in evidence--^ 
Vnxtamped promhxory m>fe admitted ax a bond 
on payment of xlamp-duty and penalty ^-Subee’ 
quent rejection too tate.] The plaintiff sued to 
recover the amount due on three kluitax. Tba 
defeiidant objected that the khatax were not duly 
stamped. The Subordinate J udge held that the in- 
strumeuts were bonds, and as snob admitted them 
in evidence on payment of the proper stamp- 
duty and penalty under s. 34, proviso I, of the 
Stamp Act (I of 1879). At a subsequent stage 
of the same suit, his successor in office was of 
opinion that the khatax in question were promU- 
Bory notes ; that as such they could be stamped 
only at the date of their execution, and that 
they ha<i been illegally admitted in evidence 
nnder s. 34 proviso I. He acconliugly dismissed 
the suit On appeal, the District Judge agreed 
with the Subordinate Judge that the instrumenta 
sued on were promissory notes, but lield that, 
after they had once beeu admitted in evidence on 
payment of the stamp-duty and penalty, the 
question of their a^lmissibiiity oould not be subae- 
quently raised in the suit under proviso III to 
a. 34 of the Stomp Act. He, therefore, reverwd 
the decree of the Subordinate Judge, and remand- 
ed the case for trial on the merits Against this 
order of remand- defendants appealed to the Hlgb 
Court: Held, that the promissory notee haying 
been once admitted iu evidenoe could sot after- 
wards be rejected, on the groand of their nd 
being duly stomped. Drvaoh ard v. HiRAoaAVD 
Kamaraji. 

lhUU.tBBom.U9 
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BTAUF ACT (I OF 1879)— 

3. >8. ^.^InadmUiibUty of itamped document 
tftamped of Ur ewecNtion Document not duly 
stamped.'] A receipt (dated 1887) stamped eubse- 
qaentl; to ezeontion, bat before prodaotion in 
Court, was teudered ia evideoee : Held that the 
document was inadmissible. Section 34 of Act 1 
of 1879 requires instruments chargeable with duty 
to be Muiy stamped/ which in this case meant 
< stamped before or at the time of ezecntion/ as 
lidd down by s. 16 of the Act. Jbthibai v. Ram- 
CHAMDBA EABOTTAM. 

[I. L. K 13 Bom. 484 


4.— 8. 34. — Instrument admitted as duly 
etamped — Aprwllaie Court's power to question the 
admission — Bomhay Begulation XVJII of 1827, 
#. 10.1 Where a Court of First Istanoe has ad- 
mitted a document in evidence os duly stamped, 
s, 34, ol. 3 of the Stamp Act (1 of 1879) pre- 
cludes the Appellate Court from questioning the 
admission of such document. If the Appellate 
Court considers the document to be insufficiently 
stampe^lt itoan only proceed under s. 50 of the Act. 
Section 34 of Act 1 of 1879 applies to all instru- 
ments whenever executed, atd must therefore be 
held to over-ride the special provision of s. 10 of 
Bombay Reg. XVIII of 1827, according to which 
no iastruroent requiring a stamp thereunder was 
valid unless duly stamped. OaRUPADAPA bin 
iRAPA V. NaRO YITHAL KULKARNI. 

[L L. R. 13 Bom 493 


5 .- 8 . 84 — Document proposing to borrow on 
certain eondMUms — Promissory note — Proposal — 
t'ontroot Aet/X </l872, s, 4.] A letter containing 
a request to borrow a certain sum of money, pro- 
mising that the earns sbonld be repaid with 
interest on a certain day, is not liable to stamp- 
dntj. It is not a promissory note, but a mere pro- 
pml under s. 4 of the Contract Act IX of 1872. 
Dhonobat Kabbarbhat V , Atm ARAM Moresh- 

TAB, 

11. L. R. 13 Bom. 669 

,8.37. 

^8. 63. 

[I. L. R. 12 Had. 231 


— , B. 39. — Deed qf Delease — Endorsement on 
Conteyanee — Payment of deficient dutyJ] A deed 
of release was endorsed on a deed of conveyance 
for He. 100* Tne conveyance bore an impreese<l 
•tamp for one rupee, but the endorsement was 
unstamped : Held that the conveyance was 
valid and that the release could be validated on 
payment of the deficient stamp-dnty and the 
penalty under i. 39 of the Stamp Act. Rkpbr- 
BMOB 0HD8B STAMP ACT, 8. 46. 

LI. X4. R.ai Had. 40 


STAMP ACT (I OF t&79)^ontiniued. 

, B. Power of iUferenee to High 

Courts A bail-bond was executed to a District 
Munsif, who expressed no doubt as to the amount 
of duty to be paid and made no application to 
have the case referred. The District Judge 
referred the case to the High Court : Held that 
the District Judge was not authorized to make 
the reference. Rbfbrsnob under Stamp 
Act, 8. 49. 

[I. L. R. 11 Had. 38 

, s 61. and 88. 3, 31. — Allowance for 

spoiled stamps."] Allowance for spoiled etamps may 
be made under s. 51 of the Stamp Act when a 
stamped instrument has been endorsed by the 
Collector under s. 31. Eefb renob under Stamp 
Act, 8. 46. 

[I. L. R. 11 Had. 37 

, SB. 66, 67. 

Sec 8. 3, CL. 10 

[1. L R. 11 Had. 377 

, 8. 61. 

See^. 11 . 

[I. L. R. 9 All. 210 

, 8. 61 and Soh. 2. arts. 62 and 68.— 

Acknowledgment of receipt of cheque by letter^ not 
stamped.] M acknowledged receipt of a cheque 
for 1^. 800 by letter. The letter was not stamp- 
ed ; Held that M was properly convicted under 
s. 61 of the Stamp Act, 1879. Quebn-Empbbss 
V . Muttirulandi. 

[I. L. R. 11 Had. 329 

, 8. 62. 

See 8. U. 

[1. L. R. 9 All. 210 

, s 63. and 8«. 37 (b) 40, et. -^Prosecution 

for attempt to defraud Oovemment by understa- 
ting the value of property in a partition deed,] 
A District Judge mi pounded a partition deed 
produoeil before him and forwar<led it to the 
; Uolleotor under s. 35 of the Stamp Act 1879, 
being of opinion that the executant of the deed 
; bad committed an offence under s. 63. The 
i CoUeotor uuder s. 69 sanctioned the prosecution 
; of the executant who was convict^ by the 
Magistrate of an offence under s. 63 of the Act. 
On appeal the Sessions Court acquitted him on 
the ground that the Collector had not complied 
with B. 37 f5) or e. 40 of the Act: HM tbnt 
the acquittal was wrong. Hmprots v« Dwarka* 
nath Chowdhry (1. L. E. 2 Calo. 999) ; Empress v. 
Soddanund Mahanty (1. R R. 8 Calc. 259); 
Empress v. Janhi (I. L. B. 7 Bom. 82), con- 
sidered. QU£EN-£MPBE88 C. VBNKATRATADa. 

[I. L. R. 12 Had. 231 

, Soh. I, art. 1. 

See Court Fees Act 1870. Scb. I, ol. S. 

[1 L. R. U Bom, 588 


•t a40. 

6if 8. 83. 


(1. L. R.12 Mad. 231 
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^iTiJIP AOT (I OP l879y-cmtinMed. 

— — , Soh. I, ol. V — Aekno\dedgment^ Balance^ 
Sheet — Iftkaeh,^ A nihaeh^ or balanoe-sheet 
made out and signed by a gomaetah of a business 
libowing a balance due by him to Uie owner of 
ihe bnsiness, is not an acknowledgment of a debt 
.Within the meaning of ol. 1, sob. I of the Stamp 
Aot» and is admissible in evidenoe without being 
stamped. BrcgoOohind Skaka y. Ooluck thunder 
^aha, I. L. fi. 9 Galo. 127, followed; NUKD 
KUltAS SRAHA r. SuintNOllOTB Dabi. 

n. L. R. 16 Galo. 162. 


— , Soh. Ij art. bi-^Boouihent — Agreement tb 
payA A document was executed in these terms : 

This d<x)ument, a hand«note, is executed by me 
fbr the purpose of purohasiug a ghor, 1 take from 
you Rs. 7. 1 will pay interest on the sum at 
a balf-anna per rupee per mensem. Having 
feoeived the Rs. 7 in cash, this hand-note is 
executed:'* Held that the document was not 
a promissory note, nor a bond ,* but was an agree- 
ment to pay, and as sudh was ehargeable with 
duty under cl. 5, sch. 1 of the Staiilp Act. 
Perrier v. Ram Kulpa Ohose, 23 W. R. 403, 
referred to. Mubari Mohun Rot tr. KRettbb 
Kath Mulliok. 

[I. L. R. 16 Galo. 160. 


-■■■* -, fitoh. I and soh. 11; oh 2 (a).-- Agreement 
ie rent pasture ground— General Clauses Aet {T of 
1S68,) A 2 — Growing grass— Lease — Immove^ 
Me property^ By a rent-note dated the* 28th 
duly 1886, the executant B agreed to take for 
five mouths from the executee 7/ a certain 

S istnre ground attached to the military canton- 
ent at Poona. The notO recited that B 
Was to gme thirteen she-buffaloes, at Re. 1-10 
per head, on the pasture ground for a considera- 
tion of Rs. 21-2-0 to be paid to iT by two 
instalments : in default of payment of one instal- 
ment, the whole amount Was to beconie payable at 
once. It further recited that in case the debt re- 
mained unpaid beyond the fixed period, B was 
to pay on the amount interest at t^e rate of two 
per cent, per month. The Collector of Poona 
Was of Opmion that the rent-note in question 
was a lease and sufficiently stamped with four 
annas. The InspeOtor-General of Registration 
held the document to be fin agreement falling 
under art. 5, ol. (e), sch. 1 of the Stamp 
Aotj and chargeable with a stamp-duty of 
eight annfis. On reference by the Gornmisidoner 
to the High Court i Held per Bibdwood and 
pABSOira, Jj., (NamabbaI Habidab, J., dissent- 
ing) that the rent-note in question was an agree- 
mentf and as such ohargeable with a stamp-duty 
of eight annas under ol. (c) of art. 5, sob. I of 
the Stamp Act I of 1879. HeU per IdMBk- 
BHAI Habuoas. j., that the instrument was 
a lease and sufficiently stamped with four annas, 
gtowtng grass being immoveable property within 
the dwiition of s. 2 of the General Glauses 
Aot (I of 1868). Should, however^ growing 
gram be not m^furded as immoveable pr<^rty, 
the Instrument was an agfeement for or relating 
t» tho sale of giwda, the pfioe being fixed with 


STAMP AOT (I OF 1879), Soh. 

reference to the quantity to be cousfimed by thfi 
cattle, and, as snob, was exempt from staldp* 
duty under sch. II, art. {a) of the Stamp Act. 
In rb Hormabji Irani. 


[L L. R. 13 Bom. 87 


, Soh. I, art. 13. 

See 8. S CL. 4. 

[i.L.R.OAll.teA 


See Sch. I, art. 44. 

[I. L. R. 9 All. 586 


—Seevrity-bond for costs of appeal— Court Pses 
Act ( Vll of 1870), seh, 21, No, 6.] HeU by the 
Full Bench that where a bond is given undef 
the orders of a Court as security by one party 
for the costs of another, it is subject to two duties 
au ad valorem stamp under the Stamp Aot, 
art. 13, sch. I. {b) a Gonrt-fee of djrht annas uttdef 
the Court Fees Aot, art 6, soh. fl. KULWANtA 
V , Mahabir Prabad. ^ 

[I. L. R. 10 AU. 18 

,Soh. I, art. U and art. \9,— Cheque— Bill 

of Bmchange — Admissibility in evidence — Post* 
dated cheque-stamp Act, 1879, s. i^l—l*enalty,'\ 
Inffietermming whether a dooument is suffloiently 
stamped for the purpose of deciding upon its ad- 
missibility in evidence, the dooument itself as it 
stands, and not any collateral olroumstanoes which 
may be shown in evidenoe, must be looked at. 
Bull V. O'Sullivan, L. R. 62 B. 209 ; Gatty v. 
Pry, L. B. 2 £x. D. 266 and Chandra Kant 
Moohergee v. Kariik Charan Ckaile, 6 B. L. R. 108. 
referred to. Where a cheque bearing a stamp of 
one anna was dated the 26th September, and the 
evidence showed it to have been actually drawn 
on the 8th September, and therefore to have beeh 
post-dated, it was oon tended that the cheque was 
really a bill of exchange payable 17 davs after 
date, and therefore inadmissible in evidesee as 
being insnfikiently stamped ; Held, in a suit to 
recover the amount of the oheqne on Its being 
disbononred, that it was admissible in evidence. 
Bambn CaifiTTT V , Uahomjbd Ghoi/bb. 

[I. L. R. 16 Ohio. 438 

, Soh. I, nrt 26. 

Bee Son. I, ABT. 86. 

[I. L.R i8Mad.86l 


— u.*, Soh. 1 art. 85 and art« B^BeelBrMen 
ef trust— Agreement] An agreement was made 
between certain persons to trmisfer the foWuMi 
surplns profits of their respective trades to a 
trustee, in ordtor tiiat the trostee should bold the 
fund so to be created on eertaiB trusts deslafed 
in the agreement : Held ^t the agreemeal 
was liable to stamp-dnty es a declaration ef tnnW 
under the Indian Stamp Aet, 1879, soh.l, eri 8iy 
and es an agreement nnder art. 6(c). Eatnaaiioa 

"u. tail «-,■» 
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ifAMP ACT (1 07 
— , Bdh. I, art, 86. and art. 

Ucntfiruit^OiftA Wh«w a donee wm directed 
in an initnuBent of gift of certain land to main- 
tain the ^or out of the proftta of the land i iSTeZd 
that inttmment waa liable to atemp-daty aa 
a gift ai^ not aa deolaration of trnat. BarsBSHoi 
miBBB Stamp ior^ a 46. 

ri.Xi.ft. 18 Mad. 89 


1. •-'8oll.Xtart.38.— Oaad acknowledging former 
adoptUm and irmtting the person adopted with 
pewen gf a iwt.] A, who waa a ohildleaa Hindn 
widow, aoknowledged the fact of the dae adoption 
of ^ by a deed which recited that she haviug 
bean ehlldleaa had asked the father of the executee 
to giro the exeentee in adoption^ and he having 
eonaented, the exeentee waa adopted with due 
eecemoniea on the 1 at Angnat, 1887. It farther 
xeoited that the original name of the executee 
was ohaogedt and tiie executee waa thenceforth 
to bear the changed name, and to get all the 
powers which naually vested in a son. The Corn* 
mtHkniir, 0. D., feeling doubt aa to whether it 
conld be treated aa a deed of adoption, referred 
it for the opinion of the Higlf Court : Held^ that 
the document was diatlnot from an adoption-deed 
or anthority to adopt so as to be liable to stamp- 
dttty under Act 1 of 1879, art. 88, aoh. J, and that 
it waa not liable to any stamp-duty. In tbs 
XATTXB OP AMBAI, 

[X. Xi. R, 13 Bom. 880 


8.— Boll. X, Art.88.— Bead oonjirming adoptiftn.'l 
A document was written on a ten-rnpee stamp 
paper executed by the executant M to one B, 
wherebv if after reciting the fact of his having 
adopted B, ooasBtnted him the heir to hla 
interest in the undivided family property, and 
declared him to be the sole owner therof as the 
axeontanVs adopted son. On the same doonment 
C% tha mothar of B and his father P endorsed 
•aparatabr their oonaent to tha adoption : BeZd, 
tm tha doonment waa not an iaatrument confer- 
ring an anUioiity to adopt and, therefore, not 
diargeahle under arA 88 of aob. I of Act I of 1879 
or under any other artiola. Tha endorsemanta, 
tharefera, were not obargeabla with any atamp 
duty. In tbi mattbb op Hanmapa. 

(X. L.R.18Bom.281 

,8oll. X ait44.^^P(md^MeHgag0--’‘8tamp 

AH 18^, f . S eZ. 4 (a.) oad 18, ai. 7, 98, eek, /, 
«id. 18.J A grower of angaieane exeonted a 
deed wharehy he b orrow e d a anm of Be. 96 
aa ^eameatmen^/’ and oovaaaatad todalivar 
to tha Under on a eertain data 91 maunda of 
iwl(uateittad augar), upon udiioh ha waa to 
leoaive a piedt of 9 annaa par mannd over and 
ahove a pdoa to ha tharaaftar Sxed at a meat- 
lag el ffoweii. He fnithar oovenanted aa 
fa&owa:— <<,ll the rapply ol the r»i be lose 
than the Ibrnd qna&tiiy» aad the money a^ 
lemitei due, thia f i M : euav dnsb 


STAMP ACT (X 07 1879), Bolt I dfl 4i 

— coefiaasd. 

induding tilie profits, thall he paid at the rats of 
Be. 1 per mannd; that in case of my not snpidy- 
ing tha rah at aU, or sdling it at aoma other place 
I will pay the whole amonnt at onoei inolnding 
the eaid profits.** As collateral aeonrlty he hy- 
pothecated the prodnee of a field of engaroanc, 
the value of which was not stated : Seld, by the 
Fall Bench that the inatrnment was a ** mortgage- 
deed** within the meaning of s. 8 (1.8) and art. 44 
ih) of sob. 1 of the Stamp Act (1 of 1879) : 
Sold by Stuabt, C. J., Stbaight, J., and Bbod- 
HUBBT, j., that it was also a ^‘bond** within the 
meaning of a 8 (4) (c) and art. 18 of sob. 1, 
and with reference to the provisions of s. 7, was 
chargeable with stamp-dnty solely as a bond un- 
der art. 18, the oontraot being a single one: 
Held, by the Full Bench that tbe proner stamp- 
dnty payable on the instrument was four annas ; 
ATaZd, ^ Stcabt, 0. J., and Straight, J., that 
in estimating the stamp-dnty payable on tha 
instrument, the amonnt stipulated to be paid by 
way of penalty in case of breach of the coven- 
ant to deliver the rob mnat not be taken into ac- 
count : JReferenoe by Board of Rerenne, N,^W, P. 

I. L. R. 2 All. 654, doubted, and Qishorne v. &itbal. 
BowtifJ.h. H.SOalo. 284 referred to by Stbaight, 

J. Per Stuart, C. J., that, for the purpose of es- 
timating the atamp duty, the amount secured by 
the instrument was Rs. 26, the amonnt borrowed, 
plus Bs. 11-8. the amount to be paid to the bor- 
rowesotfthe21 manndsat 9 annas per mannd, 
and that the additional profit, 4.a., the price fix- 
ed at the meeting of growers, not bavin g been 
Mertainable at tbe time of exeontion, fell with- 
in the provisions of a 26 of the Stamp Act, and 
could not have the effect of adding to the stamp- 
duty ‘ Per Oldfield J., that the amouut seour^ 
or limited to be ultimately recoverable under the 
instrument, was Rs. 25, the amount borrowed, 
plus Rs. 21, the sum recoverable at Re I per mannd 
In the event of the borrower's non-delivery of 
the 21 maunds ; and stamp-duty was payable on 
this amount. In the matter of Gajbaj Singh. 

a.I«.ft.OAll. 686 

, Soh. I urt 68. 

See B. 61. 

[LL.ft.ll Mad. 829 

— Soh. I^art. SSL-^Tam^Reeeift for money 

paid as iaae s Munieipality, receipt ay, /or komee- 

taw esoeeding twenty rupees^] A reeeipt by a 
Mnnidpality acknowledging payment of honse- 
tax exceeding twenty mpees, rranires a receipt 
stamp under sohednle 1, art 69 of Act I of 1879. 
In be Kabaori Munjgzpalxtt. 

[X.L.B. X8B(nR.X08 

, Soh. I art 6a 

Bwfi.81. 
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STAItP 40T (I OT ISTOHeMotwM. 

. Sob. II, 1 (»)— 4^Uavtt.] a beingr dadr- 

traa of obtAitting oo|»i68 of oertoin records in a 
lait in the Court of the Sabordinate Judge of 
Sirs! appeared before the nasir and clerk of 
that Court, and made an affidarit to the effect 
that she was the heir and legal representatire of 
one of the defendants in that suit, and needed 
the copies for the purpose of prodnciog them in 
a suit filed against her in the ^urt at Karwar. 
The affidavit together with a duly stamped ap- 
plication was presented by her pleader to the 
bistriot Jndge, who, being of opinion that the 
affidavit shonld be on a stamped paper, referred 
the case to the High Court: that the 

affidavit was exempt from stamp-duty, under 
sohedule II, 1 (b) of the Stamp Aot I of 1879. 
Ik rb tbb Afplioatiok of Subshahma. 

[1. L. R. 12 Bom. 276 

, Soh. II, ol. 2 (a). 

See SOH. I, ART. 6. 

[1. L. R. 13 Bom. 87 

, Soh. II, ol. 2 (a ).^ Agreement for t or re- 
tating to, the idle of goodi.] By an agreement in 
writing the vendor agreed to sell, and the pur- 
chaser to buy, certain salt for a price to be paid 
at a future date. The salt was to be at pur- 
chaser's risk from the date of the execution of 
the agreement, and, if not removed withid a eer- 
^n time, to revert to. and become the property 
the vendor : Held, that this document was 
exempt from duty under sch. 11. ol. 2 {a), of 
the Indian Stamp Aot 1879. Beferbnob under 
Stamp Act, s. 46. 

{I.Ii.B.10 Had. 27 


1. — Soh. II, art. VS(a)*^Heeeipt — Endonement 
pf payment of mortgage^deed.l An endorsement 
on a mortgage, acknowledging the receipt of the 
sum thereby seonred is exempt from stamp-duty 
under sob. II, art 16 {a), of the Indian Stamp 
Aot 1879. Reference under Stamp Act, s. 46. 

(I. L. R. 10 Mad. 64 

2. «^Soh. II art. 16. — Receipt giren by Seere^ 
taf'y of Club to a member for club bill.} Where 
a receipt in writing is given by the Secretary or 
other Manager of a club to a member acknow- 
ledging a pajrment above Rs. 20 on account of a 
club Mil, it is liable to stamp-duty. Reference 
UNDER Stamp Act , a 46. 

(X.L.8. 10 Mad. 85 


STATUTE. 

, 82 Hen. VIII, 0 . 84. 

See Landlord and Tenant— Forfsi- 
turb~-Bbsaoh of Conditions. 

(I.L.II.]4Calo. 176 


STATUTE— mfinifed. 

» 18 BUe. 0. 6. 

See Debtor and Creditor, 

[I. L R. 11 Bom. 666 
[I.L.R.13Bom.464 

, 2 and 3 Will., IV, o. 71. 

See Prescription— Easements— Light 

AND AIB. 

[I. L. R.14 0alo. 830 

— — , 15 and 16 Vlot., a 82, 8. 41. 

See Patent. 

[I.L.R.9AU.19t 
[L. R. 13 I. A. 134 

, 17 and 18 Vlot., o. 104. 

See Merchant Srippino Act 1864. 

21 and 22 Vlot., o. 27 (Lord daims* 

Aot). , 

See Injunction— Special Cases— Ob* 
STBUCTION TO RIGHTS OF PROPERTY, 

« , [l.L.R.13Bom.252 

, 21 and 22 Vlot, o. 100, s. 65. 

See Parties— Parties to Suits— Gov- 
ernment. 

II. L.R«14 0alo.256 

, 24 and 25 Vlot., o 67, s. 22. 

See High Court, Jurisdiction of — 
High Court, N.-W. P. 

11. L.R.11 All. 490 

See Statutes, Construction of. 

[1. L. R. 11 All. 490 

, 24 and 25 Vlot., o. 104, 8. 7. 

See High Court, Constitution of 
—High Court, N.-W. P. 

[L L.B.9Aa625 

, 24 and 25 Vlot., o. 104, 8. 15, 

See Cases under supbrimtbndbnob of 
High Court— Ghaeter Aot, s . 15, 

, 28 and 29 Vlot. o. 17 (Preamble). 

See High Court, Jurisdiotion of— 
High Court, N.-W F. 

[i. JL R. 11 AIL 490 

dbe Statutes, CoNSTBuonoN of. 

pLXaMbUAILMO 



( l(*ii ) tJiOBSt oi clsfis. ( loiz )' 

STATUTES, OONSTBUOTION OS'— 


WHATVTl&^fionelHded, 

, 32 and 33 Viot, o 98, b. 1. 

See High Oouet, Juriadiotion ov-> 
High Court, 5..W. P. 

[I.L.a.UAU, 490 

See Statutes, Ooestruotioe of. 

rl. L. Jii 11 All. 490 

STATUTES, OONSTRUOTION OF. 

Set Bengal Tenancy Act, s. 174. 

[I L. R. 14 Oalo. 036 

See Okrtifioatb of Administration— 

Certificate under Bombay Eeg. 

VIII OF 1827. 

[L L. It. 13 Bum. 37 

t-^]t/adra» MnniHpal Aet {I of 1884) — Tn* 
Anottaey in Act,] Whore In an Act of thcf Lefds- 
lature the context discloseB a manifest inaoouraoj, 
the sonnd rale of eonstraotion it to eliminate the 
inaccuracy, and to execute the true intention of 
the lAigislature. Jbnninos%. President, Muni- 
cipal Commission, Madras. 

LI. L. 11.11 Mad. 263 

• • 

2. — SiWthay Mttnioipal Aot (122 of 1872) 

«. 108 — Act forpuhUo Where an Aot gives 

fwwer to a Municipality or Ck>rporation for the 
public benefit, a more lilMral oonstruotion should 
be given to it than where powers are to be exer* 
oisA merely for private gain or other advan- 
tage. OlliVant V. Bahimtula Kur Mahomed. | 

[U h, R. 12 Bom. 474 ! 

Z*^Letteri Patent JtigK Court, cU 12.] Every 
Statute ia to be interpreted and applied so far as 
its language admite, so as ' not to be inconsistent 
with the oomity of nations or with the established 
xulea of international law. All legislation ia, 
primd faeie, territorial. It binda all subjects 
of the Orowu, but only such subjeots of other 
oouutries as have brought themselves within the 
Rllegianoe of the Sovereign. Kessowji Damodab 
Jaxeam V. KaxMgi ^axeam. 

(I. L.R. 12 BoM. 597 

4w— X2II if 1869, Preamhle and «. 2 ] 
Where the enacting seotiGiM of a statute are olear^ 
the terms of the preamble oauuot be called In aid 
to leshriet their operation or to out them down. 
Quibm-Bmfrm e. Imdabjit. 

ItXaB. llAai.862 

94 mU 96 Picf., s. 67, t. li-^^Lefie- 
power ef ike Cktemor^ChnenU in Counou^ 
** JadfiMi ierritoriee now under tkedowtnion if Her 
Said terHtorisi.*'— 96 and 99 
e.u,|>re#e i »ls--69 and 66 Fist., e. 98, «. 1.] TheGov- 
bittOi^Geanel In Oomiea hat power to make laws 


oonduded* 

and regnlatidhs binding on all pdtwiU 'vf^thhx thfif 
Indian territories under the dominion of Hef^ 
Majesty, no matter when such territories were 
acquired. His legislative powers are not limited 
to those territories whioh, at the date when the 
Indian Councils Aot (24 and 25 Viot., o. 67 ) receiv- 
ei the royal assent (i.e., the 1st Angust 18G1), 
were under the doinlnion of Her, Majesty. In 
the preamble to the 98 End 29 Vicfb., o 17, and 
in 8. 1 of the 8^ and 33 Viot., o. 98, Parliament 
has pladed this oonstruotion upon s. 22 of the 
Indian Councils Aot. Even if that construction wag 
erruneons, it has been so deolaTed ^ Parliament 
as to make its adoption obligatory. Though a mis- 
taken Opinion of the Legislature concerning the 
law does not make the law, yet it may be so de- 
clared as to operate in future. TJuf Poetm-aeter^ 
General of the United States v. Early, Curtis’ Rep. 
U. 8. p. 86, referred to. it must be presumed that 
the laws and regulations of the Qovernor-Cleneral 
in Council are known to Parliament. Enigmss v. 
Burah, I. L. R. 8 Calo. 143 ; I. L. R. 4 Calc. 183, 
referred to. Abdulla o. Mohan Gir. 

IX. JU R. 11 All 499 


STAY OF EXEdUTION. 

S^e Gases under Execution of Hboreb 
^ —Stay of Exboutiom. 

• • 

STAT OP PBOOKEDINGfa * 

Procedure-^VenM^Right of plaintiff to choose 
place of trial — Citil Procedure Code {Act XIV of 
1882), ss, 27 and 63.] The plaintiff brought 
this suit in the High Court at Bombaj against the 
defendant for defamation alleged to be contain- 
ed iu a notice that appeared in the Bombay 
Gazette on the 9th April 1888. The defendant wag 
the Chairmn^n of the Hingangbat Mill Company. 
The plaintiff had been for some years secretary and 
manager of that Company. In ApfU 1888, he 
was dismissed from his appointment, and shortly 
afterwards he fiietl a suit (No. 1 of 1888) in the 
Court of the Deputy Gommissioner at Wardha, in 
the Central Provinces, (whioh Was the Court of 
the distriet in which Hingangbat is situated), 
fot wrongful dismissal. The present suit wag 
Bled in Jhly 1888. Thg defendant took out a 
summons oalling On the plaintiff to show cause 
why the suit should not be stayed. aa(d Uie plaint 
returned to the plaintiff, in order that, if hg 
thought proper, it might be presented in tberCourt 
at Wardba. The defendant relied on the follow- 
lag Mints <1) that neither he nor the plaintiff 
rskiaed or oarriedpn businees at Bombay ; (2) that 
all the defendant’s witnesses resided at Wardha i 
(3) that the other suit (No. 1 of 1888) Wat 
ing at Wardha, and (Aat the decree of that antt 
would decide the present case also: Meldt 
that the plaintiff wae entitled to sue in Bombay. 
GEFfERT V. EUOSCaAND MORLA. 

[t L. R. ISBOMLITS 
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ilTOLSN PAOPSETT. Col. 

1. Offences relating to ... ... 1013 

> 8. Disposal of} by the Court ... ... 1018 

:i) OFFENCES HELATING TO. 
nulliuM, — Bull set at largo in aocordanee 
Vjith Bindn religiomutage-^PoMU Code^ it. 410, 
411.] A Hindu who, upon the death of a relaUve, 
dedicates or lets loose a bulh in ncoordtuice with 
Hindu religions usage, as a pious act for the bene- 
fit of the soul of the deceased, thereby surrenders 
and abandons all proprietary rights in the animal, 
which thereafter is not ** property ” which is cap- 
able of being made the subject of dishonest receipt 
or possession within the meaning of ss. 410 and 411 
of the Penal Code. Qneon-Empren v. Bandhu, 
J, L. B. 8 All. 61, and Queen Emprea ▼. Jamura, 
"Weekly Notes, All. 1884, p. 87, referred to. Qubbn- 
Emprsssc. Nibal. 

[I. L. E. 9 All. 848 


2t^~’2leeeimng gtolen property ^Ecidenee '-‘Penal 
Code {Act XLV of 1860), s. 411.] To consitute 
the offence of receiving stolen property there must 
be some proof that some person other than the ao- 
oused had possession of the property, before the 
accused got possession of it. Ibhan Mnom v. 
Qcjbbn-Bhpress. 

(1. L. B. 16 Calo. 611 

Q, Penal Code^ Si. 403, 429— HwH dedioaUd to 
an idol.'l A bull dedicated to an idol and Allowed 
^ roam at large is not /era hestia and therefore 
ret nnlliuty but prmd facie^ the trustee of the 
temple, where the idol is worshipped, has the rights 
and liabilities attaching to its ownership. Such 
an animal can therefore be the subject of theft 
and criminal misappropriation. Qubkn-Empress 
9. Nalls. 

(1. L. E. 11 Had 146 

(2) DISPOSAL OP, BY THE COURT. 

4. — Criminal Procedure 1882, i, 617 — Or- 

der at to property at to which offence has been 
committed — Discharge trf accused^ On the dis- 
missal of a charge against certain persons of cri- 
minal misappropriation of an elephant, the Magis- 
trate under s. 617 of the Criminal Prooe<lureGode 
ordered the elephant to be given to the Executive 
Engineer of the district, holding that it was the 
property of Government : Bield, that the dismis- 
sal of the charge being in facta finding that no 
offence had been committed in respect of the ele- 
phant, the Magistrate's order was illegal and 
must be set a^&e. In setting it aside the High 
Court held, however, following In re Annapurna 
Bait 1. L. R. 1 Bom. 630, that they bad no power 
to order restitution of the elephant IH thk mat- 
TBB OP THB PBTITIOH OF BaSUDBB SURMA GOS- 
RAur, Basubxb Surma Gossaif v, Nazibudoif, 

[1 L.R.14 0alo. 834 

t.'—Ctiminal Proeedure Lode^ t. B17 -—Bispetal of 
not in etoe at time ef tkeft.\ Jl*s cow naving 
1mm Mian, the thief after a li^ ol a year ana 


STOLEN PROPEHTY-^eaoWi^. 

(2) DISPOSAL OF, BY THB OOURt-cesr/i^. 

a half was convicted. Six months after the theft} 

V innocently purchased the cow. which while in 
his possession had a calf. The Magistrate, under 
B. 617 of tbeCoileof Criminal Procedure, ordered 
that the cow and calf should be delivered up by 

V to II: Held that, as the Calf was not even in 
embryo at the date of the theft, the order ia 
deliver up the calf was illegal. In rb Vbrvbdr, 

[1. L. R 10 Had. 26 

SUBORDINATE JUDGE, JURISDIC- 
TION OP. 

1.— Malicious protecvtion-- Suit against a mam* 
latdar for malicious prosecution undertaken by 
him at the ituftanre of ah superior officer^ to clear 
hit character — Subordinate Judge, power of, to try 
suck suit.'] The defendant, who was a mamlaidar, 
was required by his superior officer to clear hit 
character from certain charges of bribery whleh 
had been brought against him in an anonymont 
letter, and he accordingly proseonted thes plain •« 
tiffs whom he suspected of having written the 
letter. The plaintifa were convicted and sen- 
tenced by a Magistrate; but, on appeal, weft 
acquitted by the Sessions Judge. The plaintlffe 
thereupon brought this suit in a Subordinate J ndge’t 
Court to recover damages from the defendant 
for malicious prosecution. The jurisdiction of 
the Subordinate Judge to try the suit being ques- 
tioned, he referred the case to the High Court : 
Held, that the Subordinate Judge had jurisdiction 
to try the suit. The defendant was sued In hla 
individual, and not in bis ofDoial, capacity ; and 
the fact that he was a mnmlatdar when be prose- 
cuted the plaintiffs, could not affeet the ebarseter 
in which he was sued. Banxat Haroovifd c, 
Nabayan Vaman Dbvbhankar. 

[I. L. R. 11 Bom. 370 


2 . — Subordinate Judge ineested with Small Cause 
Judge'sponers - Civil Procedure Code {Act XIV of 
1882) Ill — Set-off exceeding pecuniary jurisdic* 
tion of the Small Cause powers of the Sttoordinate 
Judge-^ Practice,] In a suit brought by the plainUfl 
to recover Rs. 86-741 from the defendant, under 
the Small Canse jnrisdiotion of a Snbordiifate 
Jndge, the defendant claimed to set-off Be. 73, 
which exceeded the peonoia^ jurisdiction of the 
Judge as a Small Cause Judge. On reference 
ito the High Court, held that the set-off might he 
pleaded by the defendant. The Judge would 
exercise his Small Csnse Conrt jnrisdictlon br 
trying the claim of the plaintiff, aw his ordijiafy 
jurisdiction in trying the set-off. BAMFEATAFe, 
GaNMH BAFOFATa _ 

[LL.R.12Boni.$l 


2.-^Act XIV of 1863, St, mod U-^Suher* 
dinate Judge appointed to assist another Subordi* 
note Judge, powers of.] ' Where a finboidinete 
Jndge is deputed, under s. 38 of Ad XVf of 
1869, to aseist another Subordinato Jndgi^ idm 
eesietaBOt by the Judfo eo dopfRtod ona 



{ 1016 ) 


D1QB3T OF CASES. 


( 1016 ) 


SUBORDINATE JUDGE, JURISDIC- 
TION OT-^OHtijwed. 

« Afforded within the Umita of hU jnrisdiotioii 
'm fixed bj I . 24 of the Act, and cannot be in- 
oked, exeept in matten within hU oompeteiioe. 
'he plaintiff hating obtained a decree against 
die aefendant in a enlt in which the subject- 
matter of the salt and the amonnt of the decree 
.xceeded Rs. 5,000 in the Court of a Subordinate 
udge of the First Class, presented it in that 
!)onrt for execution. The Subordinate Judge 
jransferred U for execution to the Second Gloss 
Subordinate Judge who had been appoiuted, under ' 
Act XIV of 1869. to assist him. and whose juris- 
liotlon extended to Hs. 5,000 only. The Second 
Glass Subordinate Judge ordered execution to 
issue. Tbe defendant appealed, and this order 
was reversed. The plaintiff appealed to the High 
Court, and raised, for the first time, an objection 
that the Seoond Class Subordinate Judge had 
no jurisdiction to entertain the application for 
exeoution. The defendant contended that this 
objection was taken too late on second appeal : 
Beldf that the Second Gloss Subordinate Judge 
had noGurisdiotion to entertain and deal with the 
plaintiff's application for execution, and that, the 
plalntlATs objeotion should be allowed. An obieo- 
tlon to the jurisdiction, the validity of whicn is 
patent on the face of the proceedings, can be 
taken at any stage of the proceedings. ^SiD- 
HBBRwaB Fahdit c. Habiuar Pandit. 

[I L.R.12Bom 155 

4.— Ap/ieaf— aogni^hle by a Court of Small 
CauiOi^Aot XT of 1865, on 2, 6, 12. 21— 

Oitil Courtn Act XIV of 1869, n, 28 — Sabot'din* 
ate Judge i wetted with Small Cause powers^ 
Fiual deeituinS\ The plaintiff sued to recover 
Rs. 6 as damages for the wrongful removal of 
a tree. The suit was filed in the Court of a 
Seoond Class Snbordinate Judge, who was invest- 
ed, under Act XIV of 1869, s. 28, with the 
^risilictlon of a Judge of a Court of Small Causes. 
The case, which was in itself of the nature of a 
Small Cause, was, however, tried as an ordinary 
•nit aooordiug to the rules of the Civil Procedure 
Code. The Subordiuate Judge rejected the plain- 
tiff's claim. An appeal was made to the Distriot 
Court, which reversed the Subordinate Judge's 
decree, and awarded the claim : Neldt that the 
suit having really been a Small Oanse, no appeal 
lay to the Distriot Court, thongh the Subordinate 
Jndge did not use the prooedure of Aot XI of 
1866. Having the Small Causa Court jurisdiction, 
the Snbordinate Jndge most he taken to have 
dealt with the case under that jnriadiotion, even 
if he was not <iaite alive to it at the time. A 
•nit taken cogmianoe of under as. 2, 6 or 12 
of the Mofnanl Small Cause Court Aot (XI of 
1666), dooa not cease to be a suit tried under tbe 
Aet, beoanae of aome divergence from ita aummary 
ppo^nra. A antplnaage of form and elaborate- 
naaa doaa not change the ohavaoter of the deoiaion 
for the pnrpoae of ita finality. Bootion 38 of the 
Bombitf Civil Oonrta Aot (XiV of 1669) doea not, 
when imriidlctleii la givan under It, nacea a a r ily 
iivIdomCQnxt Into two aepacnte Conrta ; bnt 


SUBORDINATE JUDGE, JURISDIC- 
TION OP — continued. 

aHll it orcatea an additional and diatioot jnriadio* 
tion. Siuoe Aot IX of 1887 came into force the 
Court is to be regarded as two Courts iu such oases. 
PiTAMBBB VAJIRSHBT C. DHONDU KaVLAPA 

[I. L. R, 12 Bom. 486 

is. --Sialic tout prosecution — Prosecution when 
official — Bombay Civil Courts Act {XIV of 1869), 
s. ^2—Bombay Act X of 1876, s. 15 — Proseou^ 
tion instituted by order of superior officerJl 
officer of Government who prosecutes for an in- 
jnry personal to himself, is not generally acting 
in bis official capacity as prosecutor. If any 
particular class of interests is placed specifically 
nnder his tutelage, with a direction to guard 
them by the appropriate legal proceedings, suits 
instituM in the fulfilment of the duty thus as- 
I signed to the functionary are of coarse instituted 
in his official capacity. A similar remark applies 
to criminal proceedings. A prosecution by a 
fnuotionary is official when in carrying it on he 
is discharging a duty expressly or impliedly as- 
signed to him by law. If the dnty of prosecnt- 
ing in any particular case is not assigned to an 
officer as such, the consent or the order of his 
superior will not make the aot an official one 
which in its nature is not so, as lying outside his 
official functions. The defendant was a forest 
officer in the service of Government. He prose- 
onttd i certain person for tlief t in the Magistrate's 
Court at Sirsi. The accused was defended by th^ 
plaintiff, who was a pleader. Daring the hearing 
of the case the defendant in open Court mode 
use of certain expressions towards the plaintiff, 
which it was alleged were defamatory, and were 
calculated to lower him in the estimation of the 
public, to iujure his reputation, and to mar his 
professional prospects. Tbe plaintiff sent him a 
notice claiming Rs. 4,500 as damages for the 
injury done to him by the defendant. The de- 
fendant thereupon lodged a complaint before the 
Divisional Magistrate at Sirsi, charging the 
laintiff, nnder s. 189 of tbe Penal Code with 
olding ont a throat, 4cc., to a public servant for 
the purpose of indnoing him to refrain from 
doing his dnty as snob public servant. The 
Magistrate dismissed tbe charge, and the plaintiff 
then filed the present suic against the defendant 
for malioions prosecution. The defendant plead- 
ed that in lodging the complaint against the de- 
fendant he had acted in his official capacity and 
under the orders of bis superior officer with 
reasonable and probable cause and not malicions- 
ly ; that the suit was brought with reference to 
an aot done by him in his official capacity as 
forest officer, and that, therefore, the Court of 
the Subordinate Judge had no jnHsdiction. The 
Subordinate Judge held that he had no jniisdic- 
tion, being of opinion that the defendant had 
proeecnted the plaintiff in bis character as a 
pnbUo servant, and that, therefore, the present 
salt against the defendant was one in wfalcih an 
officer of Government in his oAotai capacity was 
a defendant, and as such was cogniiabie by 
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‘.he Distriot Judg^e only, under s. 82 of the 
Bombay Civil Conrte Act (XIV of 1869), He, 
therefore, dismiBsed the suit* Ou appeal, the 
Acting District Judge was also of opinion that 
the Subordinate Judge had no jurisdiction ; but 
he held that the Subordinate Judge was wrong 
in dismissing the suit, instead of returning the 
^aint for presentation to the District Court. I 
He therefore reversed the decree of the Subor- 
dinate Judge, and referred the plaintiflf to the 
I^triot Judge. On appeal by the plaintiff : Held 
by the High Court, that the defendant was sued 
as a private person for an alleged wrong to the 
plaintiff, and that the suit was rightly brought 
in the Court of the Subordinate Judge. The 
order appealed from was, therefore, reversed, 
and the District Judge was directed to dispose of 
the appeal on its merits. Gopi Mahablsbvar 
Beat v, Surso Manju. 

a. L. R. 12 Bom. 868 

SUBSCRIPTION. 

See Biqut op Suit— Subscription. 

[I. L. R. 14 Calo. 64 

SUOOBSSION ACT (X OF 1865). 

See Converts. 

[I,L.R.10Kad.69 

——,8.60. * 

See Will— Attestation. 

[I. L. R 16 Oalo. 19 

, S. 96.-- Hindu Wills Act {XXI of 1870), 

« 2,^ -Lapsed legacy^ Lapse of gift to testator's 
lineal desoendant— Probate and Adminstration Art 
( V (f 1881 ), s. 13! .] A testator, by his will, dated 
the 22ud April 1878, gave a legacy of Rs 5,000 to 
hie son's daughter J, to be paid to her out of a 
certain sum owing to the testator by the Rajah 
of Bettia. The testator died on the 2nd February 
1881, and J in October 1879 ; the money dne 
by the Rajah of Bettia was realised on the 7th 
December 1884, J left an only child B who 
was born before the death of the testator. B 
sued to recover the legacy left to her mother ; 
the defence was that the legacy had lapsed : Held^ 
that J woBf in point of law, within the meaning 
of s« 96 of the Snccession Act, a person in 
existence at the death of the testator, because 
a lineal descendant of her's survived the testa- 
tor. JiTU Lal Mahata r. Binda Bibi. 

[I. L. R.16 Oalo. 649 

, 8 . 12B,— Legacy to per sonappointed executor 
^Rebuttal of presumption - Parol etidenee— Hindu 
WilU Act {XXI o/l870), #. 2.] The language 
of a. 128 of the Suoceasiou Act is peremptoir and 
leaves so room for a presumption, and it is not 
left to the Court to dedde whether the legacy is 
given to the person in his character as executor 


SUCCESSION AOT (X OF 18 

or not. The rnle as to the admissibility of parol 
evidence to rebut the presumption, which may 
possibly upon the deoUious obtidn in Engli^f 
has no force in thU country where such evidence 
is inadmissible. Probono Coomar Gbosb e. Al>^ 
mimistratob-Qeneral op Bbnoal. 

ll. L.R,16 Oalo, 83 

, 8. 179. 

See Parties— Parties to Suits— Ebb* 

OUTORS. 

[1. L. R. 12 Bom 621 

. 8. 179. 

Sec Probate— Eppeot op Probate. 

(1. L. R« 12 Bom, 621 

, B. 187. 

Sec Probate— Eppeot op Probate. 

11. U R, 14 Oalo. 37 

f 

, as. 250, 267^ 

See Administration Bond. 

lI.L.R.tO AU. 29 

8tt6ras- 

See Hindu Law— Maruiaob— Validitt 

OB OTHERWISE OP MaRRIAQB. 

[1. L. R. 16 Oalo. 708 

See Hindu Law— Partiton— Right to 
Partition— iLLEGiTMATB Chil- 
dren. 

[1. L. R, 12 Rad. 401 

SUNDERBUND ESTATE— 

See Bengal Act VII of 1868, s. 1. 

1 1, L.R. 14 Oalo. 440 

See Sale for Abrbabs op Revenue— In* 
oumbbanceb. 

(I. L. R. 14 Oalo. 440 

SUKMARY TRIALS. 

— Criminal Procedure Code, s. 2(10.— 'Complaint 
including charge not summarily triable— Summary 
jurisdiction not necessarily ousted thereby.] The 
mere oircomstanoe of a complaint charging an 
aooused person with offences not summarily tri- 
able along with other offences so triable wOBld 
not necessarily oust the summary jurisdiction of 
a Magistrate under s. 260 of the Criminal Pro- 
oedure Code. Whether a complaint affords sold* 
oient grounds for a summary trial or reqniret 
a trial according to the ordinary procedure, most 
be left in a great measure to the discretion of the 
Magistrate, exercised with due oare according to 
judical methods with referenoe to the ^touni- 
stances of ea^ case, Bamelmnder ChatU^jee f , 
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nrgred MB defence in the former suit. A decree 
WM made in farour of the plaintifl. The dBfend- 
ant applied to the High Court under e. 622 of the 
Ciril Proce^iure Code (Act XIV of 1882): 
following Hari Bkihajl y»yaro Vithtanath, I.L.R. 
9 Rom. 482, that the decision, even though 
wrong, of a question of ren judicata was not a 
fidlure, or a oanse of failure, to exercise jurisdic- 
tion and did not warrant the interference of the 
High Court under s. 622 of the Civil Proce<lare 
Code, Amritbav Krishna Dbbhpandk e. Hal- 
gJIlBHA QA.NSiiH AMBAPURKAB. 

£1. L. R. 11 Bom. 488 


12.— PMSiag Ihoree unsupported hy proof-- 
Jtigh Court's powers of revision ^ Bail ment — Negli- 
yenne,] A Judge has no jurisdiction to pa«s. in 
a contested suit, a decree ad verse to the defendant 
where there is no evidence or admission before 
him to support the decree, and where the burden 
of proof IS not or hM nob continued to be upon 
the defendant. If he passes such a decree, it is 
liable to be set aside in revhion nnder s. 623 of 
the Civil Procedure Code. Mouhi Muhammad v 
8yed Husain, 1. L. R. 8 All. 208, and Uarnam 
fhicari v. Sakina Hihi, I. L. R. 8 All. 4l7,refened 
to. 8 hired a horse from W. and while it win in 
hit custody it died from rupture of the diaphragm, 
which WM proved to have been caused by over- 
exertion on a full stomooh. In a suit by W against 
8 to recover the value of the horse, the defendant 
gave evidence to the effect that the horse became 
restive and plunged about, that he might then 
have touched it with his riding cane, that it 
shortly afterwards again became excited, bolted 
lor two miles and at last fell down and died. 
This evidence wm not contradicted on any point, 
not WM any other evidence offered m to how the 
horee came to run away. There was evidence that 
toe horse WMs quiet one, that, for some time 
previottslv it had done hardly any work, that 
it WM feu immediately before it was let out for 
hire, and that rupture of the diaphragm was a 
likely result of the horse running away while its 
etomaoh wm distended with food. The Court of 
First Instanoe held that the defendant wm bound 
to prove that he had taken such care of the horse 
as a man of ordinary prudeooe would under 
similar oircumstanoee have taken of his own 
property, that he mnst have need his whip freely, 
or done something else which oansed the horse 
to bolt, and that in oo doing he had acted with- 
out reasonable oare, and had thus caused the 
aaimePs death. The Court accordingly decreed 
toe claim: HM by Kdob. C. J.. that if the 
Itorden of proof wm originally npon the defend- 
ant, it WM ehiftod by t^ explanation which he 
gave and which wm neither eontradioted nor 
rnrimd/aaie improbable ; and that toe deoree of 
toe lower Court, being nneni^tad bv any proof, 
and based on speealation and asenmption, wm mie 
which tout Ooart bad no jnriedlotion to paas, and 
iboald ooneeqaently be aet asida in raviiion under 
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(2) CIVIL PROCEDURE CODE, 

a. 622 of the Civil Procedure Code. • Per Bbod- 
HURBT, J., that M the deoree wm not only nn- 
snpported by proof, but opposed to the evidence 
on the recoid, the lower Court had ** acted in the 
exercise of its jurisdiction illegally,** within the 
meaning of s. 622. Collins v. Bennett, 46 New 
York Rep. ; Byrne v. Boodle, 2 H. and 0. 722 ; 6fee v. 
lisf Metropolitan Railway Company, L. R. 8 Q. B. 
16i ; Soott V. The London Bock Company, 3 H. 4c C. 
696 ; Afantoni v. Douglas, 6 Q. B. D i46 ; Cotton v. 
Wood, 8 0. B. N. 8. 569 ; Davey v. The London and 
South Western Railway Company, 12 Q. B. D. 70 ; 
and Jlammack v. White, 1 1 0. B. N. 8. 688, referred 
to. SuiXLDs e. Wilkinson. 

£I.L.a9AU.89S 

13. — Dismissal of suit without considering 
merits on teehnioal ground — Suit hy sole partner for 
partnership dehtJ] A Court of Small Causes, 
without consiilering the merits, dismissed a suit 
brought by a sole surviving partner to recover 
a partnership debt, on the ground that the plain- 
tiff was not competent to maintain the suit with- 
out joining the representatives of the deceased 
partner as oo-plaintiffs : Held that it wm the 
Judge’s duty to hear and determine the suit, 
which was brought by the person legally entitled 
to bring it alone in bis Court, and in declining to 
ent^tato it on the merits, he had failed to exer- 
cise his jurisdiction, and had acted with material 
irregnlarity, within the meaning of s. 622 of tW 
Civil Procedure Code. Muhammad Suleman Khan 
V. Fatima, 1. L. R. 9 All. 10 4 ; and Dhan Singh v. 
Basant Singh, I. L. R. 8 All. 579, referred to. A 
suit should nob be dismissed on merely technical 
grounds when the merits are proved, and no in- 
justice by sarprise or otherwise will be done, 
Gobind Prabad e. Chandar Sbkhab. 

U. L. R. 9 All. 486 

W,— ‘Bengal Tenancy Act ( Vlll of 1885), s. 188 
— Suit for rent— Co-sharers, Suit by — Joint 
undirided estate — Jurisdiction — Oieil Procedure 
Code {Act XIV qf 1 882), #. 622.] A District Judge, 
in deciding a rent suit, held that s. 188 of the 
Bengal Tenancy Act prohibited the Court from 
entertaining the suit in the form in which it had 
been framed, and therefore dismissed toe suit. 
Held, on an application nnder s. 622 of the Civil 
Procedure Code to have the judgment of the 
District Judge set aside, that the District Judge 
had acted in the exercise of his jurisdiotion 
illegally, inasmuch ms. 188 had no applioatioii 
to the case, and that his decision mnst be set 
aidde. Prem Chand Ruskur v. Mokshoda DehL 
L L. R. 14 Calc. 201 ; and Vmesk Ckunder Roy v, 
Rashir Muilick, I. L. R. 14 Calo. 203 (note), 
followed; Amir ffassan Xkan v. Skeo Baksh 
Singh, I. L. R. 11 Calc. 6 ; L. R. 11 L A 287. 
distingnished. JuQOBUNOHa PatTUOK v. Jadu 
Qbobb Aakusbi. 

U.L.R. 15 0R1C.47 
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16 . — CitW Pro(fedur9 Code 1882, ji. hX^^MattriaX 
ifregularity — Omission tc give notice of Proceed^ 
A District Munsif pas^ a decree in the 
terms of nn award without giving: notice of the 
filing of the award under s. 616 of the Code of 
Civil Procednre : Held^ that the District Munsif 
acted with material irregularity within the mean 
ing of s. 622 of the Code of Civil Procedure- 
Bakqasami t, Muttubami. 

[I. L. R. 11 Mad. 144 

16. — Court acting without Jurisdiction^Suit for 
rent entertained by Small Came Court under sm>- 
neom impression it mvm due under a contract.^ A 
Small Cause Court, which had jurisdiction under 
Act XI of 1866 to entertain suits for rent only 
where the claim was founded on contract, errone- 
ously assumed that a sub-tenant, by entering 
on land with notice that his lessor was bound to 
pay rent to the landlord, became liable by an im- 
plied contract to pay the rent to the landlord, 
and passed a decree against the sub-tenant for the 
rent in arrears : Held that, under s. 622 of the 
Code of Civil Procedure, the High Court had 
power to set aside the decree. Amir Hassan Khan 
V. Shoo JBaksh Sing, I. L. R. 11 Calc. 6, discussed 
and explained. Manisha Kradi v, Siyali Koya. 

[I. L. R. 11 M»d.^0 

• 17,^ JError of law — Material irregularity -Per’ 
sonal decree against minors for debt of deceased 
Hindu father.] In a suit to recover a debt incur- 
red by the deceased father of a Hindu family, 
the District Judge gave a personal decree against 
the sons of the debtor, of whom two were 
minors: Held that under s. 622 of the Code of 
Civil Procedure, the decree against the minors 
should be revers^, but that the Court has no power 
to revise the decree against the other defendants., 
Bhabhtam V. Jatabaii. 

[I. L. R. 11 Mad. 303 

IS. — Civil Procedure Code, s. Leave given 
by Dutrict Court on appeal to withdraw suit — 
Material irregularity.] A District Munsif having 
dismissed a suit, plaintiff appealed, to the District 
Court, and, at the same time, applied to the Court 
to allow him to withdraw his suit with permission 
to bring a fresh suit on the same cause of action. 
The District Court granted the application with- 
out assigning any reasons for its order: Held. 
under s. 622 of the Code of Civil Prooedure that 
the District Court had acted with material irre- 
gularity. Tibupati V, Mutta. 

ri. L. R. 11 Mad. 822 

property— Right of fishery 
— Possession — Disposession — Specife Relief Act 1 
of\%lls. 9— Civil Procedure Code (^Act XIV of 
1882) ss. SO and 622 — Obection under s, 80 where 
suit is under s. 9 of Speeifie Relief Act.'] The 
plaintiffs were fishermen belonging to the vlUsge 

W., D. 
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of N . They olaimed in this suit for themaelvee* 
and the other fishermen of their village the exolu* 
sive right of fishing in the Nagothna Greek 
b^ween high-aud low-water marks, within oer» 
tain limits set forth in the plaint, and under 
9. 9 of the Specific Relief Act I of 1877, they 
sought to recover possession of that right from 
the defendants, who, they alleged, had dispossess- 
ed them within six months before this suit was 
filed. The Subordinate Judge held that they bad 
Mtablished their right, and made an order direct- 
ing that possession should be restored to them. 
The defendants then applied to the High Court 
under its extraordinary jurisdiction, contending 
that the order made by the first Court was beyond 
its jurisdiction, the right of fishing not being 
immoveable property within the meaning of that 
section : Held, that the first Court did not act 
without jurisdiction, the right claimed coming 
within the deuoroination of immoveable property. 
It was contended by the defendants Shat ^e 
plaintiffs, who olaimed on behalf of other fisher- 
men of the village, |)iouId have proceeded under 
s. SO of the Civil Prooedure (^e (Act XIV 
of 1882) : Held, that the objection was a good 
one ; but, inasmuch as it was still open to the 
defBidants establish their right by a regular 
suit, the irregularity in the present suit was not 
such as to call for the exercise of the powers of 
the High Court under s. 622 of the Civil Pro- 
oedure Code. Buundal Pasda v, Pandol Fob 
Patil. 

[I. L.R.12B01I1.82I 

2I0.-— Jurisdiction, presumption of—Mamim, om* 
nm prtrsumuntur rite et solemniter esse acta— 
Ciril Procedure Code, ss. 103, 283, 647.1 The 
consideration of an objection under a. 278 of the 
Civil Prooedure Code, having first been entertain- 
ed and adjourned by an Additional Subordinate 
Judge, subsequently came before the Subordinate 
Judge, who struck off the case for default. No 
order under s. 26 transferring the case to the Sub- 
ordinate J udge was on the record, new was it other- 
wise shown how be obtained jurisdiotion to deal 
with it : Held that the High Court, in the exer- 
cise of its revisional powers under s. 622 of the 
Code, should not presume that the Subordinate 
Judge bad taken up the case without jurisdiction; 
that the proper remedy of the petitioner was an 
application under s. 103, read with s. 647, or a 
suit under s. 283, a^d that the High Court should 
not interfere in revison. Suso Pbabad Sixaa 
V. Kabtuba Kuab. 

ri.L.R.10AU 119 

2i,— Limitation— High CourtU revisional powers 
— Material irregularity. ] Oil the 29tb November 
1886 this suit was filed on a bond dated the 29th 
November 1881, payable in two yeara. The 
Subordinate Judge dismissed it as time-barred, 
beiog of opinon that the cause of action bad 
acerned on the 28tii November 1S8S, Againet 

33 
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this deoiffioa the plaintiff applied to the High 
Courii under e 62? of the Code of Civil Pro- 
cedure ikct XIV of 1882) : Held^ reversing the 
decision of the Subordinate Judge, that the 
suit was not barred by time* the oanse of action 
having ooorued on the 29bh November 1883,-* 
that is, the day of the month oorresponding with 
the day on which the bond was dated. Held, 
farther, that the decision of the Subordinate 
Judge Iwing palpably wrong and illegal, the High 
CouH had ]arisdiotion to exercise its revisional 
powers under s. 622 of the Code of Civil Proce- 
dure (Act XIV of 1882). Where a Court, with a 
full and oorreob apprehension ot the questions 
which it is necessary for it to decide in any cose, 
errs, in law or in fact, in its decision of any such 
questions with which it has jurisdiction to deal, 
its errors can only be corrected in due course of 
appeal; and where no appeal is permissible there 
is no remedy under s. G22 of the Code or under 
the provisions of s. 15 of Statute 24 k 25 Vie., o. 
101, whatever remedy there may be, in the Bom- 
bay Presidency, under ol. 2 of | 5 of Ueg. II of 1827. 
But it is otherwise in any cose where the Court, 
having a mistaken and wrong apprehension of 
the questions at issue, proooois to determine an 
issue, which does not really arise in tlA case, iind 
bases its decision of the oose on itn determination 
ot that issue. If it docs fo, it aots with material 
irregularity in the exercise of its jurisdiction. 
VaNKVBAl V. LAKSUMAN VlSNKOBA KllOT. 

(1. L. E. 12 Bom 617 


22. — Order* in fanner *uit — Civil Pn 
Cede, #, 407,] All oraers passed under s. 407 of 
the Code of Civil Piooedure are not exoluded 
from the exercise of the revisional powers of the 
High Court under s. 622 of the Code, Chitterpal 
Singh v. Raja Ram, 1. L. R. 7 All, 661, notwith- 
standing. in the exercise of revisional powers 
it is not the duty of the High Court to enter into 
t)ie merits of the evidence; it has only to see 
whether the requirements of the law have beon 
duly and properly obeyed by the Court whose 
order is the subject of revision, and whether the 
irregularity as to failure or exorcise of jurisdic- 
tion is such as to justify inter ferenoe with the 
order. Huhahmao Husaint v, Ajudhia Prasad. 

[I. L.aiOAU.467 


Civil Pracedm '0 Cade, «, 494, 
e^gaimt order for Ueae of notice under e, 

Oion by Bigk Court of an order purporting to he 
made on apptnU from tuek an order,'\ A petition 
praying for a temporary injunotion in a suit was 
nreeented by the plaintiff In a Subordinate Court. 
I'he Judge refused to pass orders on it without 
be^ltig ^e defendants, and ordered notioe to 
Issue to them. The plaintiff appealed to the 
Pietriot Judge who granted the in jnnetiou pray- 
ed for; Held, that no appeal lay from the 


(2) CIVIL PROOBDURB CODE, s. 

Subordinate Court, and that thelMstriot Judge had 
purported to exerolse a jurisdiction not vested in 
him by law. Luis v. Luis. 

[I. L. R. 12 Had. 186 


Arbitration — Award — Application to file 
award, objection to-^Decree on award, finality 
of^Private arhltration^ReviHonal power* of 
High Court '•JnriediGtion^Oivil Procedure Code 
{Act X/r 0/1882), M. 620, 521, 526, 526 and 622.J 
Certain disputes between parties were refer- 
red under a written agreement to an arbitrator, 
who, in*duo course, made his award. The plain- 
tiff then applied to the Subordinate Judge to have 
the award filed in Court under the provisions of 
8. 626 of the Code of Civil Procedure. The defend- 
ants came in and objected to the award on the 
following amongst other grounds : (1) That the 
value of the property in suit was Rs. 600 only, 
and therefore that the application should have 
been made in the Munsiff s Court and not in that 
of the Subordinate Judge. (2) That the agree- 
ment of submission was vague and indefinite and 
did not oloarly set out the matters in dispute, 
The Subordinate Judge overruled the obje^ion 
without taking any evidence, and direct^ the 
award to be filed and a decree to be passed there- 
in. • The plaintiff appealed. The defendants 
contended that no appeal lay, and that if it did 
it lay to the District Judge and not to the Higlf 
Court : Hehl, that, assuming that on a prooe^- 
ing under ss. 625 and 626, the Court has power to 
consider suoh objections as are mentioned in ss. 
620 and 621, the above objections did not fall 
under either seotion, but that the Sulmrdinate 
Judge, before entertaining the application, was 
bonnd to satisfy himself that he had jurisdiotion 
to entertain it, and for that purpose to take 
evidence regarding the value of the property ; 
aud that even if no appeal lay, the High Court 
could interfere under its revisional powers, be- 
oanse the Subordinate Judge had acted in the 
exercise of his jurisdiction illegally in assuming 
jurisdiction without taking such evidence. BlN- 
DK88URI PEB8HAD SlNQ V, JANKEB PSRSHAD 
SlNOH. 

[I. L. R. 16 Oalo. 482 


fb6.Sengal ’Hnanoy Act {VIII of 1886) «#. 
104. el. 2. 106, 106, lOS^Rnle 33 of the mle* 
made under the Act -JttfHidietion^-^Record of 
right ^Civil Procedure Code (^Aot XIV of 1882), 
u, 108, 622— Gr<frr of Special Judge a* to tettlement 
(f rent*,'] The High Court has no jurisdiotion 
either to entertain a second appeal from, or to 
interfere under s. 622 of the Code of Civil Prooe- 
dure with, an order of a 8peoial Judge in regard 
to settlement of rents, Shswbabat Kobb v. 
Nirpat Rot. 


U.lhi(.16OBlc,099 
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aUPERIKTENDENOE OF HISIH COURT 

^cafUinued, 

(2) CIVIL PROCEDURE CODE, s. e22^eontd. 

26.--A<?« XIX 0/1841, w. 2, 3,6, U-^Orderof 
Biitriot Court on petition bp Court of Wardi.'\ 
On a petition presented by the Agent of the 
Court of Wards a District Court made an order 
which purported to have been made under Act 
XIX of 1841,8. 6, The conditions prescribed by 
88. 8 and 4 were not shown to exist : Held^ the 
order of' the District Court wa.s illegal, and was 
subject to revision nnder s. 622 of the Code of 
Civil Procedure. Pafamma v. Coleotor of 
Godavari. 

[I. L. R. 12 Mad. 341 


27. — Material irregularity Small Cavee Courts 
Motion for new trial of caee /«.] The defendant 
contracted to sell to the plaintiffs a quantity of 
rapeseed, April-May delivery. On the 2.’lid of 
April the defendant endorsed over to the plain- 
tiffs a delivery order for the seed given him by 
X. M, S’ which plaintiffs presented to 
X. ilf . if Co. On the 26th April and on three or 
four subsequent occasions, Z. M S' Co. refused to 
deliver, on the ground that they had till the .8 let 
May for delivery. On the 15th May, L. M. C<l 
failed, and then, but not before, plaintiffs in- 
formed the defendant that they had not had deli- 
very from X. it/. <f Co., and demanded it of him. 
The defendant failing to deliver, the plain^ifl^ sudd 
for damages as of the 8 1st May. The learned 
* Judge of the Small Cause Courc, on this state* 
ment of facts, and before evidence was gone into, 
ruled that the damages were assessable as of the 
25th April, on which day it was admitted the 
market rate was as high or higher than the 
contract rate. The plaintiffs on this ruling, with- 
out going into their case further, accepted judg- 
ment for nominal damages, and took out a rule 
for a new trial, on the ground that the Judge 
was in error in assigning the 26th April, and not 
the Slst May, os the date which ruled the ques- 
tion of damages. On the argument of the rule 
the Full Court decided against the plaintiffs, not 
on this point, which they did not decide one way 
or the other, but on another point altogether, 
rt 2 .,that the plaintiffs ought to have given defend- 
ant notice of X. Ar. ^ Co,*e refusal to give 
delivery on the 25th April, and not having 
done so, oould not call on the defendant to 
deliver. The plaintiffs now moved the High 
Court under s. 622 of the Civil Procedure Code 
(Act XIV of 1882), to set aside the order of the 
Full Court of the Small Cause Court as one 
which at that stage of the proceedings that Court 
bad no right to make. Meld, that in making the 
order in question nnder the drcumstanoes of the 
case, and the state of the record, the Full Court 
had acted with material Irregularity within the 
meaning of s. 622 of the Civil Proc^uxe Code, 
and t^t the case must be remanded to be dealt 
with according to law. Ralli e. Pabjianahd 
JXWBAg. 

il. L. R, 13 Bom, 642 


SUPERINTENDENCE OF HXaH COURT 

^concluded. 

(2) CIVIL PROCEDURE CODE, s. 622.-<T<mcW. 

28.—0ipil Procedure Code, t. 2^2^ Order tm 
appeal afHrming order granting applieation for 
review of Judgment.] The High Court will not, in 
the exeroise of its revtsional powers under s. 622 
of the Code, interfere with an order dismlMittg 
an apjraal from an order under s. 629, inasmuch aa 
there is a remedy by way of appeal from the final 
decree at the ro-heariug. Gopal Das v. Alap 
KHAN. 

[1. L. a 11 All. 883 

SURETY. Col. 

1. Liability of surety ... 1090 

2. Enforcement of security 1080 

See Hindu Law— Debts. 

. L. R. 11 Mad. 373 

See Guarantee. 

[I. L. R. 10 AU. 631 

• 

(1) LIABILITY OF SUBE'rY. 

1.— Xfr// Procedure Code 1882, e. .H86— 
Luthilitij of ■--‘Eitveut ion-proceedings ] The liabi- 
lity of a surety under s. 886 of the Civil Prooe- 
duxe Cod^ ceases wheu the proceeding taken in 
execution of a decree wherein the seourity was 
furnished comes to an end. LaljI Bauov r. 
OdoYA Sundkri Mitra. 

II. L. R. 14 Oalo. 767 

Z.^Jndgment -debtor amdying to he declared 
an insolcent — Ciril Proevanre Code^ss. 886, 844.] 
S on the IGth January 18H0 obtained a decree 
for a certain sum of money against C\ In execu- 
tion of that decree ( ' was arrested on the 28th 
January, and upon his being brought before the 
Court he expressed his intention of applying 
to be declared an insolvent under the provi- 
sions of Chapter XX of the Code of Civil rrooe- 
dure, and he was thereupon released upon 
f urnishiug seourity, under the provisions of 8..336 
of the Code. K b^ame surety for C and executed 
a bund undertaking to produoe C at any time 
when the Court should direct him so to do, and 
in default of so producing him to pay the 
amount of the decree, and standing security for 
Cs applying to be declared insolvent. On the 
19th February C filed his petition to be declared 
an insolvent before the District Judge under 
B. 344 of the Code, and on the 14th May 1886, 
bis petition was dismissed owing to bis non* 
appearance. 8 thereupon app]ie<l for execution 
of the decree against K: Held, that K was 
released from his obligation under tbe bond 
executed. Koylasu Chandra Shah a e, 
Chhibtophoridi. 

[X.L,R.16 0alo.m 

(2) ENFORCEMENT OF SECURITY, 

Civil Procedure Code 1889, t, 

Liability of^^Esteeution^proeeedinge.] The liabil- 
ity of ft surety under a. 386 of the CirU Fsooednfe 
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SURETY ^eontinued, 

(2) ENFOBORMENT OF BEOUEmr--0onei9it^i. 

Code oeasei when Uie proceeding taken in execu- 
tion of a decree wherein tbe lecaritj was fur- 
nished comes to an end* J)f a jadgment-dcbtor, 
waa committed to jail on the 8th August 1884, 
and he applied under a. 886 of the Civil ^ocedure 
Code to be released. On the 16th of November 
1864y If and C stood seonrity for him under the 
provisions of s. 886 of the Civil Procedure Code 
that he would appear when called on, and that 
he would within one month apply under s. 344 
to be declared an insolvent, and D was there- 
upon released. Instead of applying under s. 341 
to be declared an insolvent he applied to have 
the decree, which had been obtained ex^partet 
set aside. This application was disallowea, and 
the decree-holder was directed to take farther 
steps. On the 21st of February 1885, the appli- 
cation for execution of the decree was struck off. 
The decree-holder on the 20th of July made a 
fresh application to execute the decree against 
the sureties, unless they should produce tbe judg- 
ment-debtibr in Court : Held, that tbe power re- 
served to the Court, under s. 836 of the Civil 
Procedure Code, to realise theaseonrity in execu- 
tion of the decree, could not be exercised when 
the execution-proceedings wherein the security 
was famished was no longer in existence. Laui 
Bahoy tf. Odoya Sundbri Mitra. • 

[I. L, ll 14 Calo. 767 

4. — Exfcvtion of decree affaimt Svrety^Surety 

fur eotU of avpt^al-^Separate fuit^Sumwary Pro* 
eednre^CivU Ih'oeedure Cfde 1882, ee. 26.S, 649. J 
BeoUon 253 of the Civil Procedure Code is not 
applicable to a surety who has become security in 
an Appellate Court. A security bond, therefore, 
execuM by a surety on behalf of an appellant 
for the costs of an appeal under s. 649 of the 
Code, cannot be summarily enforced against the 
snrety in the execution -proceedings: the remedy 
is by separate suit, Bahadur Singh v. 

Nughla Begum, 1. L. R. 2 All. 604. dissented 
from ; Jtadha Perthad Singh v. PhuJjnri Kf*er, 
1, ll. B. 12 Calc. 402, followed. Kali Cuauur 
BlKOH V. Balqobird Sinoh. 

[I. L. R 16 Oalo. 4G7 

5. — of surety to appeal -^Ertent of their 
liahility--** Attachment htfore judgment^&curity 
under e, 484 of C*rU Procedure Code ( X2 Vtf 1 882)— 
iMcnw— iStoy of exemtion by Aj^llate Court*-*^ 
Preth eeofiftty under «. 646 of tHvil Procedure 
Code (X/F of lB8S)^Ziability of original 
sarefisv.! A sure^ a^nst whom a decree is 
•ought to be enforced under s. 268 of the Code 
of Civil Procedure (Act XIV of 1882) has a 
light of appealing against an order made in the 
oxeotition«proeee<ungs. A and B became euretieB 
nnder a. 484 of me Code of Civil Procedure 
(Act XIV of 1882). for the production of property 
attached before judgment by the Court of First 
Instanoo* Under thslr aurefy-bonds they were 

in default ^ to pay to the said Court such 


8URET Y— ccaf isusd. 

(2) BNFOBOBMENT OF SBOURITT- 
sum as the said Court may adjudge against the 
said defendant.'* The Court of First Instance 
passed a decree in the plaintiff's favour for 
Rs. 229-14-0. Against this decree both parties 
appealed to tbe District Court. In that Court 
the defendant obtained an order for stay of exe- 
cution of the original decree on his furnishing 
security, under s. 546, **for the due perform- 
ance of such decree or order as may ultimately 
be binding on him." He accordingly gave fresh 
security. The Appellate Court passed a decree in 
plaiutiff's favour for Rs. 800 and costs. There- 
upon the decree-holder sought to enforce the 
appellate decree against the sureties A and B 
under s.* 25.H of the Civil Procedure Code. 
The sureties contended, first, that the original 
decree having merged in the appellate decree, 
they were not liable at all under their bond, 
which related only to the decree of the Court of 
First Instance ; secondly, that they were resj^n- 
sible only for so much as was by tbe original 
decree adjudged against the defendant; and, 
thirdly, that their original liability had been ex- 
tinguished by reason of execution having been 
8taye<l without their assent by the Appellate Court 
on defendant's furnishing a fresh security : Held, 
that the liability of the safeties oould^ not pro- 
perly be extended beyond the amount, including 
costs, awarded to the plaintiff by the Court of 
First Ins^Doe. That and no other sum was such 
** as tlTe said Court may adjudge against tbe said 
defendant ’’ The security given to the Court of 
First Instance was for the satisfaction of its 
decree— not the possible decree of a higher Court. 
If an appeal was made, it was left to the Appel- 
late Court to regulate the terms on which it 
would take security for the execution of its own 
decree. Held, also, that so soon as the decree of 
the Court of First Instance was made, the liability 
of the sureties was fully incurred, aud they were 
severally bound to place at the disposal of the 
said Court, when reouired, tbe property specified 
in their bond, or, in default, to pay such sum as 
the said Court should adjudge against the defend- 
ant. This liability having been inenrred, was 
not extinguished by the fact that an appeal had 
been brought against tbe decree. If t^ amount 
adjudged by the decree was reduced in appeal, 
their liability would be diminished to a like ex- 
tent ; or, if the decree was reversed, their liability 
would be reduced to nothing, bat their liability 
did not cease, because the decree of the first 
Court merged in that of the Appellate Conrt- 
SULBMAK r. SUIVBAM BhIKAJX. 

[1. L. R 12 Bom. 71 

Procedure Code, $t, 268 and 583 — Stay 
of cxerntum of decree appealed agatnet on giving 
iccurity ^Surety for fulfilment of appellate decree 
liability --*Mflde ef enforcing it**»IhBe<mtion^ 
vroeeedinge<-Separate Under Act VI II of 

1869 and the supplemental Act XXIII of 1861 
the ordinary mode of enforoing payment by a 
•orety was by sonunary process in exeontion, not 
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SURETY— coneZtwitfrf. 

(2) ENFORCEMENT OP SBCURITY-wfoikyZikfoil. 
by meaiui of a separate salt. This was so equally 
whether the seonrity had been taken in the course 
of the orig'inal suit or of the appeal. The present 
Code of Civil Procedure (Act XIV of 1882) makes 
no alteration in the law on this subject Read- 
ing s. 253 with 8. 583 of Act XIV of 1882, it is 
olear that the Court has the power to proceed 
against a person who has become a surety under 
B. 546, for the fulfilment of the decree in appeal, in 
the same way as against a surety who has' become 
liable under s. 253 to satisfy a decree of a Court 
of First Instance. The words “in an original 
suit in s. 253 may be treated as a superfluous 
expression. Vbnkapa Naik r. Baslingapa. 

[1. L. R. 12 Bom. 411 

7.Seeurity for eoxU^Sfirurity hond^ Enforce^ 
merit of, by exeeution — OitU Pr'ocednre Code 
XIV of 1882), s. VII of 1888, a 46— 

General CLoneee Act (I of 1868), e. 6.] On the 9th 
June 1888 a decree-holder applied lor leave to exe- 
oute his decree (which was one for costs) against 
a person who had beoome security for the costs of 
an appeal which had been dismissed with costs ; 
this application was refused, on the ground that 
the law. as it then stood, did not authorize such 
an application, the remedy of the decree«holder 
being by regular suit against the surety, 
quently to the passing of Act Vil of 1888 tlm 
decree-holder made a fresh application^foasu^ 
execution under s. 46 of that Act. The Court, 
after referring to 8. 6 of the General Clanses 
Act, rejected the application, on the ground that 
proceedings against the surety had been com- 
menced before Act VII of 1888 ha-l come into 
force : Ueldf on appeal, that the application should 
have been allowed. AsDCJiL Wahab v. Faukb- 
DOONNISSA. 

[1. li. R. 10 Oalo. 323 

SURRENDER OF LEASE. 

See Landlord and Tknant— Surren- 
der. 

[1. L. R. 14 Calo. 109 

SURVIVORSHIP. 

See Converts. 

fl.L.It 10 Mad. 69 

TALUQDAK 

See Bombav Act VI or 1862, s. 12. 

fl. It. R. 11 Bom. 78, 661 

See Guardian-Duties and Powers of 
Guardians, 

fl L. R. 11 Bom. 661 

TANK. RiaHT OF REPAIRING. 

See I NjUNCTioir — Special Cassb— Ob- 
etruction to Rights of Property. 

;i. L. R. 12 Mad. 241 


“ TARI.** 

See Cantonments Act (III of 1880), 8. 14 

[L la B. 15 Oalo. 462 

TAX. MONEY PAID FOR, 

See Stamp Act 1879. ScH. I, art. 52, 

ri. L. R 12 Bom. 103 

TAX ON BUILDINGS. 

See Madras Municipal Act 1878, s. 123. 

[I.L.R. 10 Mad. 38 

TENANCY IN COMMON. 

See Hindu Law— Will-Construction 
OF Wills-Special OASES of Con- 
btruotion— Joint Ten a not. 

(I. L. R. 11 Bom. 69, 573 


THEFT. 

See Stolen Property— OffeIces Re- 
lating TO 

• (1. L, H. 11 Mad. 146 

ri.L. R. 9 All. 348 


%^Penlil Codexes. 24, of joint pro- 

perty by co-parecner.'] Theft of joint property 
may bo committed by a oo-parcouer if be takes it 
from joint possession and converts such possession 
into separate possession. Qukkn-Empubss v. 


PONNURANOAM. 


[1. L. H. 10 Mad. 186 


2 — /Vtwf Codfy on. 22, 378, Moteahle pro* 
perty.'] A dug up and immediately carried away 
without any authority or right, several cart-loa<i8 
of earth, part of niiasses8e<l lands of a village : 
IhUi, that A was not guilty of theft. Qukbn- 


Empress r. Kotayya. 


[I. L. R, 10 Mad. 266 


^,^Ei»hery—F}ehing in tanb connected with a 
running stream— “Criminal trespass — Penal Code^ 
sk. 379, 447.] Acensed were charged with having 
taken fish from a Unk belonging to the com- 
plainant and convicted of theft and criminal tres- 
pass under ss. 379 and 447 of the Penal Code. 
It was found that the tank in question was not 
enclosed on all sides, and was dependent on the 
overflow of a neighbouring channel which was 
connected with flowing streams for its supply of 
fish ; that the fish were not reared and preserved 
in the tank, and that the occurrence complained 
of took place at a time when the floods were high 
and the tank was connected with the streams, so 
that the fish could leave it at pleasure : AfeW, 
that the fish were /<?r« natures and not In “the 
possession of ” the complainant, and consequently 
no offence had been committed. Held, further, 
that had the fish been taken at a time when th^ 
were restrained of their natural liberty, and 
were liable to be taken at tbe pleasure of the 
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'TR'BFT^eoncludcd . 

owner o! the tank, the cony iction would haye been 
upheld. In th^ mutter 0/ the petition of Madhah 
Ilarif I. h. R. 15 Calc. 390, dUtingnUhed. Mata 
Uam Suuma 1?. Nioh^la Kataki. 

[1. L. R. 16 Gale. 402 

Infringement of cseelmire right of jinhery 
in public riter-- Criminal miftappropriation — Mie* 
ehiif--^Crimi‘ml troepaee-^Jfidawjul ammhh — 
Penal Code.ee, 148, 378, 403, 426 and 447.] -Fish 
in a public rlyer cannot bo said to be property in 
the i^tseBsion of the person who may have the 
fishery right, and the infringement of that right 
la not theft under e. 378 of the Indian Penal 
Code. ^ The accused were charged with unlawful- 
ly taking fish along with some eleven others in a 
pnblic )iyer, the right of fishing in which had 
been let out by the Goyernment to the com- 
plainant, and the lower Court, amongst other 
offences, oonyicted them of theft, criminal mis- 
appropriation, mischief, criminal trespass, and 
unlawfulfassembly: Held, that the conviction 
was wrong and that no offence had been commit- 
ted. Bhachram Dome v. Ab^r Dome. 

(l.li.B.15 Galo. 388 

In the Matter of the Petition of Madhab 

Habi. • • 

(I. L. R. 15 Galo. 390 note 
Contra , — MODBOO Mundlb r. Umksh Parnt, 
[I. L, H. 16 Galo< 392 note 

title. Col, 

I, Evidence and proof of title ... 1036 
• , Evidenoe of. 

See Onus Probandi— Possbssiow and 
Proof of Title. 

[1. L. R. 11 Bom. 216 

See Casesunder Possession-. Evidence 
OF Title. 

f Question of. 

See Bengal Rent Act 1869, s. 27. 

(1. L. IL 14 Galo. 624 

Bekqal Tenancy Act, Soh. Ill, 
ART. 3. 

u, L. R 16 Galo. 741 

See Evidence— Civil Cases— Maps. 

rX.L.R. 16 Galo. 186 

See Possession, Order of Criminal 
Court as to— Decision of Magis- 
trate AS TO Possession. 

p. L. R. 14 Galo. 169 

See Small Cause Court Mofussil 
J uRisptcTioM— Q uestion of Title. 


TITLE— 

(1) EVIDENCE AND PROOF OF TITLE. 

1. — Resumption Chittae.'] Government reenmp* 
tion ehittae, in the absence of the resumption pro- 
ceedings, are not eonclnsiye evidence of title as 
against third persons. Ram Chunder Rao v. Run* 
see Rhur Kaik, 1. L R. 9 Calc. 741, followed. 
Dwabea Nath Mibsbr v. Tarita Moyi Dabia. 

[I.Xi.R.14Calo. 120 

Presumption arising from possession*^ Iss^ie 
as to identity of land reformed on a site formerly 
submerged.'] In a snit for the possesshfn of a 
chur^ formerly carried away and afterwards re- 
formed upon its former site, the issue was whether 
the land belonged to the plaintiffs or to the defen** 
dants. This issue was found in favor of the 
plaintiffs by the first Court ; and the Appellate 
Court, finding that the plaintifbi had been in 
possession for more than twelve years, concluded 
that, al all events, they had a title by adverse pos- 
session. On an appeal, the High Court considered 
that the latter decision was not upon the issue 
raised, the plaintiflTs claim being founded on an 
original title to the site of the ehur^n title denied 
by the tiefendaiits ; and remanded the snit for 
judgment on this issue, whereupon the Appellate 
Court maintained the judgment of the first 
Court in favour of the plaintiffs, finding on tbe 
evidence that the land belonged to the plaintiffs. 
Ug)on a second appeal the High Court reversed 
the dSerJe of the Appellate Court, and dismissed 
the suit, on the ground that there was an entire 
absence of evidence os to which party was entitled 
at the date to which the dispute related : Held 
that this was erroneous. On a question of parcel 
or no parcel, when possession has been established 
for a porio<l, there is not an entire absence of 
evidence of anterior ownership, because presumi* 
tur retro, Ananoamanjari Chowdhbani v, 
Tripura Sundari Chowdhrani. 

II L. R. 14 Galo. 740 
[L. R. 14 I. A. 101 

S.^Svrrey Hnp^SuHfor possession^ i^cctment 
— Heidenee of possession and titie.] In a suit for 
possesion of certain land as appertnining to a 
oertain estate and for ejectment of the defendant, 
brought by a pnrcha.«er at a Revenue sale, the 
only evidence adduced by the plaintiff was two 
snrvey mai>s of the years 1846-47 and 1865-66. 

I ho lower Court gave the plaintiff a decree for 
only a portion of the land claimed, such portion 
being included in both of the maps. The remain- 
der of the land claimed was not included in the 
map of 1846-47 : Held, that a survey map is evi- 
dence of pcMseseion at a partioulax time, viz,, the 
time at which the survey was made, and may be 
evtcienceof title, but as to whether it is sufiftoient 
evidence or not, is a question to bo decided in 
each particular oase : field, further, that as the 
two naaps showed that the portion of the land 
.decreed to the plaintiff was In his predeoemr’s 
possession at the date of both surveys— that is to 
•AJ» St two periods with an interval of nearly 
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•tifLii ^eonclu^ed, 

(1) BVIDEKCB AND PBOOP OP TITLE •eonoU. 

twenty years between tbem^they mi^bt be suffi- 
cient e^denoe of title, and the decree of tbe 
lower Court was correct. Mohesh Chundra Sen v. 
Juffgnt Chundfa Sen^ I. L. U. 6 Calc. 212, dis- 
cussed. Syam Lal Sahu V. Luohm AN Ohow dhry. 

[1. L. R. 15 Oalo. 853 

4. — Entry of name in Colleotor't hooK'l The fact 

of a persons name being entered in tbe Collector’s 
book as occupant of land does not necessarily of 
itself establish that person’s title, or defeat tbe 
title of any other person. The Collector’s book 
is kept for purposes of revenue, not for purposes 
of title. Fatma v. Darya Saheb 10 Bom, 187, 
followed. Bhago^i v. Bapuji. • 

fl. L. R. 13 Bom. 76 

5. — Ti'anefer of property— Surrender of dur^ 
inokurari lease — Formal deed unnecessary."] 
Where a moknraridar granted a dur-moknrari 
lease of part of his holding which was afterwards 
surrendered for good consideration, ikrarnamas 
to this effect Were executed, but not being 
registered were not receivable in evidence: Held 
that to prove a formal deed of reconveyance 
was not necessary, the receipt of the money and 
the relinquishment of possession sufficiently show- 
ing what had become of the dur-nwlturari interest, 
Imaubundi Bbgum V, Kamlbswabi Fershad. 

(1. L. B. 14 Ottloi id^ 

[Ii. R. 18 I. A. 160 

6. — Hypothecation — Decree for enforcement of 
lien— Objection to attachment and sale raised by 
person not a party to decree— Release of property 
from attachment— Suit by decroe^holder for decla- 
ration (f right based on decree — Defence based on 
tale-deed found to be fraudulent— Plaintiff entitled 
to succeed on basis of his decree witkout further 
proof of title.] An objection to the attachment 
and sale of a bouse which was advertized tor sale 
in execution of a decree for enforcement of lion, 
was allowed, upon the ground that the objector 
had purehas^ the boose from the mortgagor, 
and his purchase was not subject to the decree, 
to whioh he was not a party. The decree-holder 
then brought a suit against the objector, claim- 
ing a declaration of his right to recover the 
amount due under his decree by enforcement of 
lien against the bouse, aud that the order releas- 
ing the property from attachment should be set 
aside. The Courts below, holding that the deed 
of sals set np by tbe defendant was fraudulent 
and oollnsive, decreed tbe claim ; Held that al- 
though tbe defendant was not a party to the 
decree obtained gainst the mortgagor, yet, as 
the basis of his title to claim the property bad 
been found to be a mere nullity, the plaintiff was 
entitled to sneoeed on the basis of tbe decree, 
which stood unimpeached, without being pnt to 
proof of the mortgage-deed as against the defen- 
dant, Kadib BAKH8H r. Balig Ram. 

[1, L. R.9AU. 474 


TITLE-DEEDS. 

See DbcRKB— COK&TB nCTlOK OF DXC&ki 
— P088B6S10N. 

[I. L. R, 11 Bom. 485 

See Execution op Dbcrbb-^Modb of 
Execution-Pobbession. 

[l.L. R. 11 Bom. 485 

TOLLS, SUIT FOR, PAID IN EXCESS. 

See Bbnqal Act IX of 1871, ». 27. 

[1. L. R. 15 Oalo. 859 

TORT. 

See Abatement op Suit— .Suits, 

[I. L. R. 13 Bom. 677 

SreHiQin of Suit— Survival of Right 

[I. L. R, 13 Bom. 677 

TRANSFER OF CIVIL CASE. Col 

General cases 1038 

Ground for transfer 1080 

(1) general cases. 

t.— Cicfl Procedure Code 1882, s. ^tt—Jurisdio» 
tio^] An^rder for the transfer of a suit from 
one Court to another undergo. of the Codo of 
Civil Procedure, cannot be made unless the suit 
has been brought in a Court having juriMliotion* 
The judgment in Peary Lall Mozooimiar v. 
Komal Kishore Dassia, I. L. R. G Calc. 30, entirely 
approved. Lbdqard v. Bull. 

fl. L. R. 9 Ail. 191 
[L. R. 13 I. A. 134 

2.— Winding up Company— Transfer of minding 
upfront District Court to High Court — Companies 
Act VJ of 1882, s. 210 — Procedure Code, 
ss 25,647— .9/:r/i.24«n</ 26 iVe.,r. 104, A U-Letters 
Patent, High Courts N.-\V. P., s. 9,'J There is no- 
thing in the Indian Companies’ Act (VI of 1882) 
or the High Court’s Act (24 and 25 Vic., c. 104) or 
the Letters Patent, which prevents the High €k>urt 
from calling for the record of the pruce^ings in 
the winding up of a Company under the Com- 
panies’ Act, and transferring those proceedings to 
its own file, Such a power is given to the High 
Court by e* 647 read with s, 26 of the Civil Pro- 
cedure Code. Where, in the proceeding in the 
winding up of a Company under Act VI of 1B82, 
an order was passed admitting the proof of a par- 
ticular creditor of the CoiD|>any before any liqui- 
dator had been appointed ; Held, that this was aH 
Irregularity which by itself Would justify the 
High Court in sending for the record. Where the 
District Judge conducting the proceedings in the 
winding np of a Company under Act VI of 1880 
bad, after receiving notice of the admission by 
the High Court of a petition for transfer of tboee 
proceedings to its own file, drafted and placed 
upon the record an order which it might have 
difficult for him to reconsider if the matter ^ 
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TBANSFER OF OIVIL OASS* eoneluded, 

(1) GSNBBAIi OA!SlSB--<^0neluded. 

•ir&iti came before him, aud where the case appear- 
^ to be one in which eerioiu questions of law 
were likely to arise which it would probably be 
dii&oult to disouBs adequately in the District 
Court, in the absence of the authorities upon the 
subject and of any rules framed by the High Court 
for dealing with windings up under the Act, and 
the case was of a kind which would probably come 
before the High Court in a variety of appeals from 
orders brought by one side or the otner : Held 
that, under these circumstances, the case was a 

} >roper one for the exercise of the High Court’s 
urisdiotion by calling up the winding up proceed- 
ngs to its own file. In thb Matteb of the 
Vest Hofstown Tea Company. 

f 1. L. R 0 All. 180 

3.— Procedure Code 1882, i.2^^DUtrict 
CcHfit power qft as to suits pending in its own Court 
— Ultra rires.i Section 25 of the Civil Procedure 
Code (Act XI V of 1882) only enables a District 
Court to^ransfer a suit pending in a Court sub- 
ordinate to itself, and not to transfer a suit which 
is pending in its own Court. Accordingly, where 
a District Judge made an oraer to retransfer to 
the original Court certain suits pending in his 
tlourt which had been previously transferred to 
his Court from a subordinate Court :• Held, that 
the order of retraniiTer was ultra vires, and should 
tM) discharged. Sakbaram v, Qa kgaram. 

£1. L. R. 13 Bom. 654 

(2) GROUND FOB TBANSFEa 
4 . — Suit for partition of property partly in 
Calcutta and partly in Mofussil.) In a partition 
suit, insUtuted in the Second Su&irdinate Judge’s 
Court of the 24-Pergannah8, the parties being 
residents of Calcutta, when the property sought 
to be partitioned consisted of (a) moveable pro- 
perty situate in Calcutta ; (3) immoveable pro- 
perty ffths of wbioh was in Calcutta, the rest 
being in the immediate vicinity, and when it 
appOMred that, if tried in Allpore, an Ameen 
would have to partition the Calcutta property, 
and that the suit oould be more expeditiously and 
cheaply tried in the High Court : Hold, that the 
case was a proper one to be transferred to the 
High Court to be tried on the original side, and 
an order was made aooordingly. Jotekdro 
Nautb Mxttir V. Baj Kbisto If ittbb. 

[I.L.ai6 0alo.7n 

SRANSFXR OF CRXmKAL 0A8X. 

Sac Obiiixval Pboobdubb Code 1883, 

8,538A. 

fI.L.R15 0alo.455 

Sps Rigb OotrtT, JuBifiDicnoN or— 
Hiqb OotBT, Madras— Obim 
SIAti. 


TRANSFER OF PROPERTY. 

^Sade-^Etehange-^Trade usage, Protf of>^Oon* 
.root Act, Si, 49, 77, 92, ni’-^Tranrfer Property 
Aet, s» 118 — Delivery of cotton to cotton press^--- 
Ownership of cotton in press*'] According to 
mercantile usage in the cotton tme in Tntioorin, 
where a dealer delivers cotton to the owner of 
a cotton press, not in pursuance of any special 
contract, the property in the cotton veste in the 
owner of the ootton press, who is bound to give 
the merchant in exchange cotton of like quantity 
and quality. The transaction is not a sale bnt 
an agreement for exchange. Where therefore 
cotton thns delivered was accidentally destroyed 
by fire : Held, that the loss fell on the owner 
of the press. Yolk ART Brotbrbs o. YETTiyELU 
Nadar. 

• ri.L.R llMad.469 

TRANSFER OF PROPERTY ACT (IV OF 
1882 \ 

See Limitation Act 1877, art, 1S2. 

[L L. a 14 Oalo. 730 

See Limitation Act 1877, art. 186. 

[1. L. R. 16 Oalo. 693 

See Limitation Act 1877, art. 147. 

(I. L. a 14 Oalo. 780 

y— — , 8. Z^Mortgage — Foreclosure — Hegulation 
XVM Ig 1806, #. S^Provision as to the year of 
grace^Extension of time by mutual agreement] 
The year of grace allowed by s. 8, Ueg. XVI 1 
of 1806, is a matter of procedure, which it 
was open to the parties to extend by mutual 
agreement without prejudice to the proceedings 
already bad under the section, and npon the ex- 
piration of such extended period the mortgagee 
acquired an immediate right to have a decree 
declaring the property to be his absolutely. The 
right so acquired by the mortgagee while the 
Regulation was in force is a right which falls 
witoin the meaning of cl. (r), s. 2 of the Trans- 
fer of Property Act. Proceedings under s. 8 had 
come to a close by the expiration of the stipulat- 
ed period of extension while the Regulation 
was still in force, and the mortgagee brought 
his suit for possession in pursuance toereof after 
the passing of the Transfer of Property Act : 
Held, that the mortgagee was entitled to a decree 
snob as he would have had it the Regulation had 
been still in force. Baij Nath Persbad Na- 
RAIN SlROH V* MOHRSWARI PERSHAD NARAIN 

Binob. 

[1 L. R. 14 Oalo. 451 

%,^Mort§age^Foreelosure^8uitfoT eemditional 
sale-^Regulatitm XVI 2 if 1806 — Procedure,] A 
snit was bronght on the 24th Jannarv 1885 
by a mortgagee upon a mortme by oonditioiiiai 
sale asking for a declaration toat the mortgagor’a 
right to redeem had been extinguished and that 
be was entitled to poeseadon of the mortgaged 
properties. The norlfage was dated the April 


[l.Xi.R. 13 Mad. 39 
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lSS2)----eontiMMd, 

1881, and the mortgage-money was repayable on 
the 13th May 1881. On the 9th July 1881 the 
mortgagee oanaed a notice to be serred on the 
mortgagor in compliance with the proviaions 
ot 88. 7 and 8 ot Reg. XVII of 1806. The 
year of grace expired on the 10th July 1882. It 
was contended by the mortgagor that, aa the 
Tranafer of Property Act came into force on 
the let July 1882, the proceedings taken by 
the mortgagee ahonld be regulated by the pro- 
cedure laid down in as. 86 and 87 of that Act, 
and not by the procedure prescribed by Reg 
XVII of 1806: Held, that the procedure laid 
by the Tranafer of Property Act could not be 
applied to the case. Although the year of grace 
had not expired when that Act came iSto force, 
and the full and complete right of the mort- 
gagee had not accrued, he had acquired the 
right to bring a suit under the provisions of 
Reg. XVIl of 1806 at the expiration of tb< 
year of grace, and the mortgagor was undei 
a liability to part with his property upon a auii 
being brought at the expiration of that year, and 
Buch right and liability came within the meaning 
of these terms aa used in cl. (r). a. 2 of the Trans- 
fer of Property Act. Mouabir Perbad Nabain 
Singh t^.QuNGADuuB Pershad Nabain Singh. 

ri. L. R. 14 Oalo. 699 


3, -^Mortgage Suit forforfidoiure — 

Sale-^Jtegnlation, XVIlof — General Clansn 

Consolidation Act {I of 1868), s. 6—** Proceedings.'" ^ 
In a suit for foreclosure under a deed of oondi* 
tional sale, where the due date of the deed ex 
pired and notice of foreclosure was served while 
Reg. XVII of 1806 was in force, but before 
the expiration of the year of gi^aoe that Regula* 
tion had been repealed by the Trausfer of Property 
Act : Heldf following Mohahir Pershad Narain 
Singh V. Gungadhur Pershad Narain Singh. I. L. B. 
14 Calc. 699, that, proceedings for foreclosure hav- 
ing been oommenced under the Uegulation, those 
proceedings were saved by s. 6 of the General 
Glauses (^nsolidation Act I of 1868 Ihe** pro- 
ceedings ” referred to in that section are noi 
necessarily judicial proceedings only, but minis 
terial prooe^ings, as, in the present case, tbi 
service of notice of foreclosure. Uhsbh Ghgnoe] 
Das e. Chuncbun Ojha. 

£1. L. R. 16 Gala. 36 

4. ^a 2 and as. 67 and W -^Attachment oj 
property mortgaged prior to 1882.J In 1884 
mortgagee obtained a decree for arrears of in- 
terest doe under a mortgage-deed of 1879 and ir 
execution of the decree attached and applied foi 
the sale of the land mortgaged : Held, that bj 
reason of s. 99 of the Transfer of Property Aci 
.1882, the land could not be sold otherwise that 
^ a snit instituted under s. 67 of the said Act 
Katbei t, Anantbatta. 


or 

S: 3 "" of « notice"] The defial. 
tion of the word “notice” in a. .H of the Transfer 
of Property Act (IV of 1882) correctly oodiftes the 
law as to notice which existed prior to the na iminrr 
of the Act. CnURAHAN c. Balu. * 

ll. L.R,9A11.591 


T“^ — *5* — AcHonablo 

claim— Transferable claim^Ciril Procedvrc Code 
s. 2Q^-JSj}ecmon of degree— Attachment ] Under 
the Transfer of Property Act “ property ’Mnoludes 
an actionable claim. Rudra Pebkash Mibbbr 
V. Krishna Mohun Ghatuck. 

(1. i.. R 14 Oalo. 241 


8. 62. 

See Lis Pbndbns. 

Li. L. R. 12 Had. 180, 439 
8. 64, 0 

See Registration Act 1877, a. 17. 

* ^ £1. L. R. 10 All. 20 

See Vendor and Purohabbb— Oomplb- 
^ TION or Tbanbfer. 

ri. L. R, 11 AIL 244 
[1. L. R. 16 Oalo. 622 

8 . 68 . 

See MoRTGAGS—FoRM 07 MORTGAGE. 

[I, L. R.0AU. 183 


8. 60. — Itight of Hedempiion. Extin* 
^ lent of— Breach of eondition in mortgage* 
deed— Conditional sale.] The breach of a oon- 
ditioD in a mortgage-deed to the effect that ou 
default of payment 011 a certain date, the mort- 
gage shall be deemed an absolute sale, does no 
amount to an extinguishment of the right of 
redemption by aot of the parties within the 
meaning of the proviso to s. 60 of the Transfer 
of Property Aot 1882. Pebavta «. Venkata. 

[I. L.R .11 Mad. 403 


L—b. ‘Bight of suit -Suit for sate by usu* 
fructmry mortgagee.] Under s. 67 {a) of the 
Transfer of Property Aot (IV of 1882), a nsu* 
fmetuary mortgagee whose possoMion has not 
been disturbed cannot maintain a suit either for 
foreclosure or for sale on non-payment of the 
mortgage-money. Choudhri Umrao Singh r. l%e 
Collector of Moradabad^ 8. D. A. N. W. 1869, p. 18 * 
Dulli V. Bahadur, 1 N- W. 66 ; Qanesh Kooer t« 
Deedar Buksh, 6 N. 47. 128 ; Venhatasami v. i^b* 
ramanya, L L. R« 1 1 Mad. 88 ; and Jhabbu Ram 
V. Oirdhari Sing, I. L. R. 6 AIL 289, referred to. 
Umda V . Umrao Beqam. 


(I.L.R. 10 Mad. 129 


[X. L. R. 11 All. 867^ 



btctiist ot CABis. 


( 1043 ) 




tRANSrUR OP PROPRRTY AOT (IV OP 

2. — ». 67. — V»vfi*vetnary mortgage — Tleme» 
dy of wivrtgagee.^ A tisiifraotiiary mortgagee is 
not entitled, in the absence of a eontraot to that 
effect, to sue for sale of the mortgaged property: 
Scmhle^Th^ oonstmction placed on a. 67 {a) of 
the Transfer of Proper^ Act 1882, in Venkata- 
samiv. Subramanya {h L, R. 11 Mad. 88) that 
a nsnfructnary mortgagee can sue either for 
foreclosure or for sale, bat not for one or other in 
the alternatWe, is wrong, Ohathu v. Kuwjan. 

[I. L. R. 12 Mad. lOd 

3. — S. 67 and 88. 88, 84.— -Swif by martgageeAn- 
etitutrd before payment into Coiirt^-Jlight of mort- 
gagee to a decree.} In a suit to recover money 
duo on a mortgage, defendant paid the money 
into Court and a notice was issued to the mort- 
gagee under s. 83 of the Transfer of Property Act. 
The mortgagee filed his suit before notice was 
served on him, and it was not proved that the 
mortgago%wa8 aware of the fact of the payment 
into Court when he filed his suit : Held that the 
plaintiff was not debarred by s. 67 of the Trans- 
fer of Property Act from Obtaining a decree 
SlTABAMAYVA e. VBNKATRAMANNA. 

[1. L. R. 11 Had. 371 

• # 

4. — 8. 67, and BB, 86, Bd.—Umfmotmry mort- 
gage dated ioth April 1882,j»M(*d! on in 1884 — JF\trm 
of decree,} In a suit filed in 1884 on a usufructu- 
ary mortgage, dated 20th April 1882, a dgoree was 
passed for the parent of the mortgage-money, 
or in default for the sale of the mortgaged pro- 
perty : fields {eemblCt under the Transfer of Pro- 
perty Act) that the decree for sale was the right 
decree. Venkatasami v. Subramakta, 

[1. L. R, 11 Mad. 88 

8 . 68 . 

See 8. 100. 

[X. L. R. 16 Oalo. 492 


TRANSPER OP PROPERTY AOT (IV' O'B' 
1882) — oontin/ued. 

, 0. 69. 

See Mobtoagb— Power ot BaIb. 

[tL. B. 11 Mad. 201 

i S. 72 (b).] Section 72 of the Transfer of 

Property Act only reproduces the rules of laW 
which Courts of Justice in India have uniformly 
adopted. Girdhab Lal v. Bhola Nath. 

[1. L. R. 10 All. 611 

- , 8. 78. 

See Mortgage— Sale of Mortgaged 
Property— Purchaserb. 

• [I. L R.16Calo. 646 

-, s. 78. 

See Mortgage— Marshallihg. 

[I. L. R. 12 Mad. 424, 429 

B. 81. 

Sec Mortgage— Marshalling. 

[1. L. R. 12 Mad. 266 

8 . 86 . 

See Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

• * Li I.-K-BA11.12(y 

B. 87. 

See Mortgage— Redemption— Right 
OF Redemption. 

[1. L. R. 16 Oalo. 246 

, BS 88, 89, 90. 

See Execution of deoreb— mods oi^ 
ExBOUTioN— M ortgage. 

[1. L. R 10 All. 632 
[I. L. R. 16 Oalo. 423 
[I. L. R. U All. 486 


— — , 8. 68(b) Mortgage of non-traneferable 

property^Right to $ue for mortg<ige-fnoneg.} 
Where a decree was obtained by a landholder for 
oanoelment ot a deed whereby an occupancy -hold- 
ing was mortgaged with possession, and the 
mortgagee oonsequently failed to obtain possession 
and brought a Bxdt against the mortgagor to re- 
oover the mortgage-money— that inasmuch 
as the mortgagor most have known that he was 
mortgaging an estate not legally transferable, 
while ino mortgagee might have believed that 
the estate was transferable, the aol of the former 
was a default depriving the latter of his security 
within the meaning^of a 68 (8) of the Transfer 
of Property Act (lY of 1882), and the mortgagee 
was, SBerefore, entitled to snooeed. Qanbbh 
8iKQB t. SUJHAEI XUAE. 


, 0. 90 and 88. 88 and 99.-^JDeoree for 

Mate of mortgaged property— Recree not gafietied by 
gale — Reeorery of balance due on ntertgage.} 'Tbe 
decree contemplated by s. 90 of the Transfer of 
Property Act (IV of 1882) can be made in the 
suit in which the decree for sale was passed ; and 
it is not necessary to iustitute a fresh suit to’ 
obtain each decree. Raj Singh v, Parmanand. 

LR L. Rb 11 All. 486 

, B 93. 

See Mortgage — RBDEiipnoir— Right 
OF Redemption. 

[X. L. R. 11 Alt 386 

See Rb8 Judicata— Cause of Aotiok. 

[X. L.R. 11 Alt 386 


[l.L.B.10Alt47 
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TRANSFER OF PROPERTY ACT (IV OF 
188d) -^eontinned, 

, 8. 99. 

8ee s. 2. 

[I. L. a. 10 Mad. 129 

— , 8. 09 Eindv, law — Personal decree 
against managing member of joint family not iw- 
pleaded as such-- Effect of sale in execution of sn<ch 
decree — Sale of moitgaged propeHy in execution of 
decree on a money-bond for interest due on the 
mortgage,'] The managing member of a joint 
Hindu family executed in 1878 a mortgage on 
certain lands, the property of the family, to secure 
a debt incurred by him for family purposes, and 
in 1881 be together with his brother executed to 
the mortgagee a money-bond for the interest then 
due on the mortgage. In 1882 the mortgagee 
brought a suit on the money bond and having 
obtained a personal decree against the two bro* 
thers merely, brought to sale in execution part of 
the mortgaged property which was purchased by 
a third person : lleld^ that the sale did not convey 
the interest of another undivided brother who 
was not a party to the decree fields further per 
Kbrnan, J., that the sale in execution was invalid 
under the Transfer of Property Act, s. 99. Sathu- 
VAYVAN r. Muthusami. 

[I. L. R. 16 Mad. 326 

, a 100. ^ 

See Modtoaoe-Form of Mortq*agr. 

[I. L. R. 9 All. 168 

l.—s. 100. -C/mryc on immoveable property— 
Mortgage— Construction arf docxLmenf — Limitation.] 
Under 8. 100 of the Transfer of Property Act, 
for a documout to oreate a charge on immoveable 
property, it most be a document that orcates such 
charge immediately on its execution, and not 
operates only as a charge at some future time, 
Buoh as in the event of non-payment of the money 
seonred by it, the latter being the possibility of a 
charge ultimately arising on the land, and not 
“ A charge” within the raeaiiing of that section. 
A lent B Rs. 99, and 7/ executed a document on 
the 24th July 1881, whereby he agreed to repay 
the amount with interest in the month of Baisakh 
1289, F. S. (April 1882), and further agreed that, 
if he did not pay the money ns stipulated, he 
should sell bis right to certain laud and that A 
should take possession thereof, and that after A 
took possession of the land no interest should be 
paid by him (B)^ and that A should pay the rent 
of the landlord out of the profits of the land 
without any objection. A instituted a suit on 
the 3rd August 1885, to recover the its. 99; HHdt 
that the document did not amount to a mortgage, 
nor did it create a charge under s. 100 of the 
Transfer of Property Act, and that the suit was 
barred by limitation, three years being the period 
MpUoable. Hadbo Missbb r. Side Bbkaik 
Upadeta alias Bbka Upaduya. 

[I. L. R. 14 Oalo. 687 


TRANSFER OF PROPERTY AOT (XV OF 

continued. 

2—8.100 and 8. 58.-7-^^ 

Suit on.] The period of limitation for suits upon 
hypotbeoation bonds, which contain no power of 
sale, or effect no transfer of property, executed 
before the Transfer of Property Act came into 
operation is twelve years under sch. XI, art. I.H2, 
of the Limitation Act of \%11—Aliha v. Nanu 
(I. L. B. 9 Mad. 218), followed. Per MuTTUSAMt 
Ayyar, J.— ” The transaotion in suit appears to 
be of the kind described in s. 100 of the Transfer 
of Property Act, which defines how a charge is 
created ; ” bat ** it seems to me that the Transfer 
of Property Act does not invest all prior hypothe- 
catiOQB with the rights and liabilities arising from 
simple mortgages, whether or not those trausac- 
tious satisfy the requirements of the definition it 
contains of simple mortgages." RAMaABAMi v. 
Muttukumarappa. 

(1. L. H. 10 Mad. 609 

3.-8. ICX) and a. 68. Charge "—I 
Texianey Aet^ s. C5.] The provisions of s. 68 of 
the Transfer of Property Act are not*amongst 
those made applicable by s. 100 of that Act to a 
person having a chhrge within the meaning of 
the latter section. Snxiblc , — The “charge” re- 
ferred to in s. 06 of the Bengal 1’enanoy Act 
(VlII of ’^85) is not such a “ charge ” as that 
defined by s. 100 of the Transfer of Property Aot. 
Lai it Mohan Itoxf v. ^Bindodai Da bee, I. L. II. 
14 Calc. N, explained. FoTiOK Chdnpbr D«Y 
SiBCAR >’ Foley. 

[X. L. R. 16 Oalo. 492 

, 8. 118. 

Sec Custom. 

[X. L. R. 11 Mad. 459 

See Transfer of Property. 

[1. L. R. 11 Mad. 469 

, 8 . 123.— Hindu Laio— Gift—Delirery of 

possCHsion — Itomoreahlc and moveable property,] 
Assuming that delivery of possession was essential 
under the Hindu law to oomplete a gift ot im- 
moveable property, that law has been abrogates! 
by 8. 123 of the Transfer of Property Aot. The 
first para, of that section means that a gift of im- 
moveable property can be effected by the execution 
of a registered instrument only, nothing more 
being necessary. Setnble. --The mme the ease 
under that section with regard to moveable pro- 
perty, provided that a registered deed (and not the 
alternative mode of delivery) bo adopted as the 
mode of tranafer. Duaemodas Das v, Nutaei vt 
Dasi. 

[X. L. R. 14 Oalo, 446 

1.— 8. 131. — Transfer of debt — Notice to debtor J\ 
Held that an assignment by endorsement of a re- 
gistered bond hypotheoatiug certain oropt wim 
not void by reason that notice thereof wne nob 
proved to have been given to the obligor, ioae- 
mnehis the effects of s. 181 of tbe Traaiferof| 
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1882) — contiMted, 


Properly Act wae merely to suspend tlie operation 
of the aesigomeot up to the time when snoh notice 
nrns received ; that in this case the assignment 
would come into operation against the obligor 
when he became aware of U by the institution 
of the suit ; and that if he had prior notice, and 
sold the property to bonA tide transferees for value 
without notice either of we charge created by the 
bond or of the assignment, such transferees would 
be protected from liability. Lala Jugdeo Saluii 
y. Behari Lal^ I, L. ll. 12 Gale. 506, referred 
to. KALKA. PuABAD V. CHANDA9 SlNOH. 

il. L. R. 10 AU. 20 

2.-8. 131 and S. Notice^ AM^gnment of 
aetionaUe claim -^Righti of trantferee for value. 1 
A sued for principal and interest due on a rnort* 
gage assigned to him for value by the mortgagee. 
No notice of the assignment was given to the 
mortgagors before the plaintiff's demand. The 
sum sn^ for exceeded the amount paid b^ the 
plaintiff lor the assignment and reasonable inte- 
rest on it ; but such amount was not paid or 
tendered to the plaintiff : He\^; that the plaintiff 
was entitled to a decree for the whole amount due 
on the assigned mortgage. Subbamii al v. Vbn- 
KATABAMA. _ _ 

[1. U R. icTMad. 1^9 

, 8. 132, 

See RBB JUDIOATA-JtrDQMBNTS ON 
Tbohnioal Objbotions. 

[I. L. R. 12 Rad. 495 

1,.^8. 136— lVafui/l?r of a claim for mailer value 
mmJ^aMforee not entitled to recover mare than price 
paid for olaim,] Section 136 (<#) of the Transfer 
of Property Act (IV of 1882^ means that if s cre- 
ditor or party having an actionable claim against 
anotheri has put it into Court and has proceeded 
to proof of it to the point at which judgment has 
been delivered affirming it, or the liability of the 
defendant has been so clearly established that 
judgment must be delivered against him, the 
mischief or danger of any trafficking or specula- 
tion In UUgabioD disappears, and the defendant 
can suffer no prejudice by any arrangement be- 
tween the plaintiff and a thira person as to who 
is to eoioy the fruits of the decree, nor is there 
any prooabiUty that the prooess of the Oourt will 
be misused. On the other hand, if one who has an 
actionable claim against another chooses to sell 
it for less tbsn its aotnal valne, the person who 
boys embarks more or less in a speoulation which 
can be defeated by payment to him of the price 
l^d for it with interest and incidental expenses. 
The debtor*s right to disohar^ himself by such 
paymmit is not forfeited by his putting the as- 
signee to proof of his oase in Court, nor did the 
Legislature intend that the position of the as- 
signee should be better after suit and decree than 
before. Gritk Chandra y. JTiisAisaari Bebi^ 
L X4» E* 18 Oalo. 145, dissented from. 


Chetty y, Renga K. M, V, Puehaiya Naiekar, L. R. 

1 I. A, 241: 13 B. L. R. 609, and Ram Coomar 
Coondoo V. Chunder Canto Monkerjee^ L B, 4 I.A. 
23 : I. L. R. 2 Gale. 233, referred to. l%e assignee, 
under an instrument dated the 18th December 
1886, and in consideration of Bs. 5,000 of a 
share of Bs. 10.000 out of Rs 20,000 claimed by 
his assignors as unpaid dower-debt, joined witn 
the assignors in instituting a suit for recovery of 
the dower-debt, on the 22nd December of the same 
year : Held that the assignee’s proceedings were 
of the nature contemplated by s. 136 of the 
Transfer of Property Act (IV of 1882), and that 
he was not entitled to a decree for anything in 
exoess of Bs. 5,000. the price paid by him for the 
Bs. 10,o6o share of the debt. Jani Bbgam v, 
Jahangir Khan. 

[1. L.R.9A11. 476 

2.— 8. 136 — Actionable claim— TS^aTufer of a 
claim for amount long than its value — Recovery of 
full amount of debt ^ Seotion 136 of the Transfer 
of Property Aot does not protect a defendant from 
payment of the full amount payable under a 
claim transferred for a sum less than that reoover- 
able under the claim, where the money is re- 
covered by suit after a contest as to the liability 
of the defeudant. Qruh Chandra v. Kaehuanri 
Bebi. 1. L. B. 13 Calc. 145, followed. Khobhdbb 
Btswas r. Satar Mondol. 

[I. L. R. 16 Oalo. 436 

3 -8. 136 and ss. 136, 137.—^;?;? ortionment.l 
A sued as assignee of a l^nd (payable iu 1872), 
hypothecating land in the mofussil. 8, A's as- 
signor, was a vakil practising in the High Oourt, 
B had obtained an assignment of the obligees 
interest iu the bond sn^ on, and also another 
bond for Rs 8,000 between the same parties after 
the Ist July 1882 for Es. 4,600. B had previ- 
ously puruhased the two bonds at a sale in execu- 
tion of the decree of the Subordinate Judge’s 
Court at y for Rs. 5 each. A's assignment from 
B purported to be made to 4 in payment of cer- 
tain debts owed to him by B, No interest has 
been paid on the bond and no tender had been 
made to plaintiff: Held on the evidence, that 
there was no mnsideration for the bond sued on or 
that it had failed. Per cur, —The true oonstruo* 
tion of B. 136 of the Transfer of Property Aot 
appears to be that the offioers mentioned in it 
habitually exercising their functions in a parti- 
cular Court are precluded from buying any action- 
able claim cognisable by that Court Iu the 

absence of evidence showing that B practised as a 
pleader regularly in the Subordinate Court at JV, 
the Court deoUu^ to hold that the assignment to 
him was inoperative altogether. Th$re was, how- 
ever, the Court held, no doubt that the assign- 
ments to him and by him were governed by • 135 
and that under e. 137 the person to whom a debt is 
transferred takes it subject to the liabilities to 
which the transfer was snbjeot at the date of the 
transfer. Upon the faotsox the case B was clearly 



( 1019 ) 


DIQIBT or OASBS. ( low ) 


TRANSFER OP PROPERTY AOT ffV OP 

lS 82 )---eo^cluded» 

not entitled to recover more than E8.4,600 whatever 
might be due on the document Ab he was the pur- 
chaser of an actionable claim, s. 135 of the Transfer 
of Property Act applied to him, and he could not 
recover more than the price he pmd and the 
interest due thereon. There is no foundation for 
the suggestion that, where two actionable bonds 
are brought together for Rs. 4,600 and only 
Ra. 950 are reoovered upon one of them, the 
assignee is precluded from recovering the differ- 
ence, but that he must submit to a loss arising 
from an apportionment. Ratunasami v, Subba- 
It ANYA. 

[1. L. R. U Mad. 66 


, 8. 130. 

See S. 136. 

[I. L. R. 11 Mad. 56 

1. — 8. 130 — Purehaie of elephant with authority 
to recover the mme from a etranger^ The owner 
of certain land in consideration of a sum o 
money transferred to the plaintiff, a pleader, the 
right to elephants caught in pits in the owner^s 
land, and the right to sue for the recovery of such 
elephants from any person in possession of them. 
The plaintiff sued the defendants to recover posses- 
sion of an elephant which had been trapp^ and 
was in defendant’s possession at the tim^of the 
transfer to plaintiff. The suit was dismissed on 
^he ground that the plaintiff had bought an 
actionable claim within the meaning of s. 136 
of the Transfer of Property Act. 1882: Held, 
that the section was not applicable. Ram akrisuna 
V . Kurikal. 

[I. L. a 11 Mad. 445 

2. — 8. 186. — Purchaie of actionable claim by 
officer of Court — Jurisdiction, Meaning of tervi^ 
S^tion 136 of the Transfer of Property Act 1882, 
provides that no officer connected with a Oourtof 
Justice can boy an actionable claim falling onder 
the jurisdiction of the Court in which such officer 
exercises his functions. The plaintiff, an officer 
in a District Court, having purchased the righto 
of the mortgagee in a bond sued to recover 
Rs. 2.225 doe upon it in the Court of the District 
Monsif : Held, that as the claim did not fall 
under the immediate jurisdiction of the District 
Courts. 136 was not applicable. Sinoabacharlu 

V. SiVABAI. 

[1. L. R. 11 Mad. 498 

, 8. 137. 

See 8. 136. 

[I. L. R. 11 Mad. 50 

TRANSFER OF TENURE. 

See Bbnqal Tenancy Act, b. 12. 

[I.L.R. leCalo. 642 


TREATY, CONSTRUCTION OF. 

et>ttUd upon royal family of Oud\ and 
tJunrhetr0^Pt,rpf.titul pension by payt^nts arrange 
ed between itoverngn poners^Consf ruction of word 
] By deed in 1838 the King o/ Oudh 
declared his intention to provide pensions for 
various members of his family including M J 
and her son, and to their heirs in perpetuitv 
By treaty m 1842 between the King mid the 
Government of India, an additional pension was 
provided for AT J, and her heirs: Bold that the 
words ‘‘issue” and *• heirs” having bwn osed in 
deed as convertible terms, the intention of the 
King must be construed to be that on the death 
of any pensioner having issue his heirs accord- 
ing to the Mahomedan law of inheritance should 
receive payment of the pension in the proportion 
regulated by that law : Held further that by the 
treaty of 1842 the devolution of Jd J*s pension 
was not to be altered, and accordingly the rules 
of Mahomedan law must be observed. A grant of 
pensions in perpetuity, though invalid by the 
ordinary Mahomedan law, takes effect under 
a treaty between sovereign powers. Mariam 
Begum r. Mirza. Wazir Begum v, Mii»a. 

. [L. R. 16 1 A. 176 

* [I.L.B.170alo,834 


TRESPASS. 

• iS^y^Cabbs under Criminal Trespabs. 
See Madras Purest Act, b. 21. 

ri. L. R. 12 Mad. 226 

TREES, SUIT FOR REMOVAL OF. 

See Limitation Act 1877, art, 82. 

[1.L.R.10A11. 634 

Si^e Limitation Act, 1877 art. 120. 

ri.L.R.lOAU.634 


TROVER. 

See Small Cause Court Pbebidenot 
Townb— Jurisdictioh—Tbovbb. 

{I. L. a 12 Bom. 573 


TRUST. 

See Co-Shabebs -Erection of Build- 
ings ON Joint Property. 

(2 L.ai2Mad.287 

See Hindu Law—Endorsement— Orka- 

TION OF EnDOEBBMENT. 

[1. L. R. 10 AH 18 

See Hindu LAW-PARnTioN— A grei- 
ments not to Partition, Ac. 

[I. L. a 12 Mad. 287 

See Cases under Limitation Act 1877, 

8.10. 
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UNLAWFUL ASSEMBLY. i USER. 


l^-^Penal Coie^ «. object,^ Sec- 

tion 149 of the Penal Code creates no offence, but 
was intended to make it clear that an aocosed per- 
Bon whose oase falls within its terms cannot pat 
forward the defence that he did not with his own 
hand commit the offence committed in proseca* 
i^on of the common object of the unlawful 
assembly, or such as the members of the as- 
sembly knew to be likely to be committed in 
prosecution of that object. QufiEN-EMPBESB r. 
Bibhkbhib. 

CL L.R.9A11.645 


2 .— Code (Act XLV of 1868), M. 141 aiid 
147.] A party of persons, oonsistingr ^f some 
five peadae and a number of coolies suffioiont for 
the work to be done, went to a spot on a river 
fiowiiigr through the lands of M for the purpose 
of either repairing or erecting a hund across it 
to oause the water to flow down a channel on the 
lands of their master T, The river at the time was 
almost dry, and the party did not go armed ready 
to fight or use force, and they did not during the 
subsequent occurrence use force. Having arrived 
at the spot about 10 A.M. they proceeded to work 
at the hurkd until the afternoon. At about 4 P.M. 
a body of men, consisting of about 1,200 in all, 
many of thorn armed with lathicn and headed by 
the prisoners, who were servants of AT, which 
had been seen collecting together during tljp dfy, 
proceeded to the spot, and about 25 or 80 of 
them attacked T*ft men, some five of whom were 
more or less severely wounded with the lathies. 
The occurrence resulted in the conviction of some 
of A/’# servants for rioting under s. 147 of the 
Penal Code. people wholly deni^ any right 
on the part of T to construct or repair the hund^ 
and had previouHly denied the existence of such 
right, and refused permission to to exercise it. 
It was contended that the assembly of A/V people 
was not au “nnlawfiil assembly that the inter- 
ference by Tt people with the channel of the 
river justified them in coming to stop the work, 
and the show and use of force in compelling 
them to do bo: Held^ that the prisoners had 
'been rightly convicted. It was further contend- 
ed that A/V people did not assemble to enforce a 
right or supposed right within the terms of s, 141 
of the Penal Code, but to defend a right, and 
that enoh action did not make the assembly an 
unlawful one. Hold, that they were members of 
an assembly the common object of which was by 
show of criminal force, and by criminal force if 
necessary, to enforce the right to keep the river 
ohannel clear by preventing the constrnotion of 
the bnnd, and by demolishing it so far as it was 
Donstroct^, and that the oase came within s. 141, 
para. (4). QuecTi v. Mitto Singh^ 3 W. B. Cr. 41 ; 
ChuultcT Singh v, Sufindh hdahtc, 28 W. B. Cr, 25 
and JBifjoo Stngh v. Xhyih lAtllf 19 W. A. Or, 66, 
referred to and commented on. Oahoubi Lal 
Pas V . Qpbbh-Bmfbbbb. 

[1. L. R.16Cfao.206 


Fibhert, BiaRT or. 

[I.L R. ISMad, 43 

•^Right of user ^ Licence to u^e land if another^ 
coupled with grant — Revocation if Heense-^ 
Right of licensee to danuiges.] k license to nse 
the land of another, unless coupled with a grant, 
is revocable at the will of the licensor, subject 
to the right of the licensee to damages if it is re* 
yoked contrary to the terms of any express ot 
implied contract. Wood v. Li'aUbitter, 18 M, A W. 
838. applied. PROSONNA Coomar Birgha «. 
Ram Coomar Ghobe. 

[1. L. R. 16 Oalo. 640 

VALUATION OP SUIT. (ol 

1. Suita ... 1054 

2. Appeals ... 1059 

(1) SUITS. 

1. — Bengal Tenaney Aet, s, 149— 5m if by third 
party claiming rent paid into Court inrenUsmt^ 
Nature tf ^ Title-suit --- lMt\tvtion-^awp.‘\ A 

suit by a third nersou under cl. (3) of s. 149 
of the Bengal TAiaucy Act is not a title suit 
and need not be stomped as such. Per Totten- 
ham, J.— Such suit is in the nature of a suit 
foB an inunction und^’r the Specific Relief Act 
or else a declaratory suit. Jaoadamba Devi 
r. Protap Ghosb. 

[I. L. R. 14 Oalo. 537 

2. — 5?/if for declaration of title to paid offices-^ 

Withdrawal of elaim to some of tlu^ offices^Office 
still claimed iavoluing the right to the 1® 

a suit to declare title to four paid offices in a 
temple, the plaintiffs asked that the issues with 
regard to three of them should not be tried, but 
on cross-examination asserted right V 

was found that the fourth office earned with it 
the right to the other three: Held, that the 
plaintiffs were not shown to have relinquished 
their claim on the throe offices for the purposes 
of the suit, bub that even if they had done so, 
the value of all the four offloos must be taken 
for the purposes of jurisdiction. SuNDABA v, 
SUBBA. 

[I. L. R 10 Mad 871 

Q,^Court Fees Act ( VI I of 1 870), m. 7. art 6 ; pro- 

vUo^Stamp—GonstruvtUm and applioahUtif of 
tfw pro cisO’^Val nation if suits for land in atalu^ 
dart mllage~--TalHkdar's Remission,] Pet 

WIWT AND Nasahhai, J J -Tb. nroviw to Mfc 6 
of 7 of the Court Pom Act (Vll of 1870) wm 
clearly intended to provide a standard of vali^ 
tion in the Bombay Presidency, not only for 
comparatively rare cases of land forming part 
bat not a definite share of an esUte paying re- 
venue to Government, but for all oases of tttiU 
for land. The theory being that all land is ]M* 
marily llatde to be rated or taxed for «5ie piim 
rerenao, any sum not loriod aooi^ding to m 
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{)) SVTTB^eontitwed, 

ftppraisement made in order to ebo^ the proper 
amountof the land-tax may be regarded as a remis- 
sion. Intbe ease of a taluhdari village, the pro- 
prietor of whiob had, under a settlement with 
Government fora period of twenty-two years, 
agreed to pay a fixed annual yiiiao, or lump assess- 
ment, insteiid of the full survey assessment for 
the whole village : Held by a majority of the Full 
Benoh, that the difference in amount between 
the Jama and the full survey assessment was a 
remission, and therefore, a suit for possession of 
lands in this village was to be valued accord- 
ing to ol. 8 of the proviso to art. 5 of s. 7 of 
the Court Fees, Act (VII of 1870). Per Bibd- 
WOOD, J,:—The remission contemplated by ol. 
(8) of the proviso **is an remission, and 

not a mere difference in amount between the 
actual assessment payable by a tain Mar and the 
survey assessment.*^ The three clauses of the pro- 
viso seem to apply only to lands which have been 
sul^eoted to a survey settlement as ordinarily 
understood and legally provided for in the Bom- 
bay Presidency ; the first clause being applicable 
to lands settled for a period not exceeding 
thirty years, the second to Iknds settled for a 
lonuer period or permanently, and the third to imm 
lands on which the whole or a part of the survey 
assessment has been expressly remitted. The 
taluMare ate not inatadart. They are land -holders 
liable to pay a land-tax, but not under a survey 
settlement, such as is applicable to lands for 
which provision seems to have been specially 
made in the proviso to art 6 of s. 7 of the 
Court Fees Act Ko part of the proviso there- 
fore applies to a suit for the possession of lands 
in a taluMari village. Such a suit should be 
valued according to ol. (d) of art 6. of s. 7 
of the Court Fees Act. Ala Chbla v. Ooiiad- 
BHAl Thaxbbsi. 

(1. L. H. U Bom. 641 

BAVAJI MORAKJI V. PUNJABHAI HAKUBHAI. 

11. L. R. 11 Bom. 560 note 

r Redemption^ Court Feee Act (VII 
of 1870)— J^Aaa ApricultnriiUReUef Act {XVII 
of 1879), Chap, i/] The valuation of a suit 
for redempticn for purposes of jurisdiction is 
the amount remaining due on the mortgi^, 
or claimed on it bv the mortgagee. It is that 
amount and the right oonneoM with it, which, 
is the usual subject of contention in a mortgage 
suit Per Bibdwoob, J.:— The rules laid down 
in the Court Fees Act (VII of 1870} are not to be 
taken at neosmatiiya guide in determining the 
value of the subject-matter of a suit for purposes, 
of jurisdiction. EupoHABD Khemcakd v. Bal- 
VAST KaBAXAIT. 

(1. L. K U Bom. 691 

ffw— Atsif/br deeiaratime tkM propertf ie liable 
to eaU in emeenthn of deetee — JartMirf tea.] In a 
suit to have it declared that certain property 
valued at Be, 400 was liable to .sale in execution 


VALUATION OF SUlT-<!(uifiaMNf. 

(1) SUITS— 

of the plaintiff’s decree for Rs. 1,500: Held that 
in this case the value of the property determined 
the jurisdiction, that it was immaterial that the 
amount of the decree was higher than the limit 
of the Munsifs jurisdiction, and that the case 
was therefore triable by the Munsif. Oulzari 
Lai V. Jadaun Rai,!. L. B. 2 All. 799, distin- 
guished. Duboa Pbasad c. Baohla Kuab. 

[l.L. R. 9 All. 140 

8. — Renpal Civil Courte Act (VI of 1871), 
e. 20— Valve of the mhjeot-mattcr in dispute-— 
Civil Procedure Code (Act XIV of 1882), s. 28.8 
— Attached property , Suit to establigh riaht to.] 
In suits brought under s. 28.S of the Civil Proce- 
dure Code to test the question whether a pro- 
perty which has been attached in execution is 
liable to pay the claim of the creditor, the 
amount which is to settle the jurisdiction of the 
Court, is the amount which is in dispute, and 
which the creditor would recover if snooessfnl, 
viz., the amount dne to him, and not the value 
of the property attached, unless the two amounts 
happen to be identical. Jan hi Das v. Badri Nath, 
I L. It 2 All. 698 ; Gulzari Lai v. Jadaun Rai, 
I. L. R. 2 All. 799 ; Krishnama Chariar v. Srini- 
vasa Ayyangar, 1. L. R. 4 Mad. 839 ; and Daya- 
chand Ncmchand v. Hemchand Dharamehand, 
1 L. R. 4 Bom. 615. followed. Modhubuduk 
K bBB(,v. iRakhal Chuhdbr Rot. 

£1. L. R. 16 Oalo. 104 

7,’^Madrat Civil Courte Act (///o/1873) #. I- 
•^Jurisdiction— Suit to recover ehare of inherits 
awe — SubjeoUmatter of suit.] The plaintiff 
sued to beaeolared an heir to a deceased Mahome- 
dan and to recover her share of the iuheritanoe, 
the share claimed being less than Rs. 2,500, 
while the value of the whole estate exoe^ed 
that amount : Held that the suit was to be 
valued aooording to the share, and not according 
to the value of the whole estate, and the suit 
therefore was within the jurisdiction of a Distriot 
Munsif. Khanba Bibi v. Abba. 

[I. L. R. 11 Mad. 146 

B.—Aet XX of 1868 — to remove Managers 
of ejtdoivment from ofice— Court lees Act, 1870, 
eck. //, art. 17.] In a suit under Act XX 
of 1868 to remove the Managers of an endow- 
ment from office, the eubjeot-matter was held to 
be one which did aot admit of valuation, and the 
Oonrt-fee payable on its institution was the fixed 
fee of Rs. 10. Vxbrabaxi Pillat v. Choxap- 
PA Mudauab. 

{I. L. R. 11 Mad. 149 note 
See Srinivasa e. Tbnkata. 

[X.L.H.UMad.148 

9. —&HitforpaHitionof ehare qf land.] In a 
•Hit for ascertainment, partitiofi, and delivery 
to the plaintiff, of a share.of certain laud, the 
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suit should be valued at the amount of the value 
of the whole estate. Vydinatkii v* Suhramanyat 
1, L. B, 8 Mud. 235, followed. Naqauma v. Subua. 

[I. L. R. 11 Mad. 197 

10. ^ Madras Civil Courts Aot^ s, 12--C'owr< 
Tees Actf Sck. Jly art, 17, #. ^^SuH to remove 
a karnavan — Valuation for jurisdiotion.'] Al- 
though, for the purposes of the Court Fees Act, 
a suit to remove the karnatan of a Malabar tor- 
wad is iuoapable of valuation and subject to the 
fee prescribed by s. 6, art. 17, of sch. II of that 
Act, yet, for the purposes of determining juris- 
diction under s. 12 of the Civil Courts Act, the 
right of management, which is the subjhct- mat- 
ter of the suit, must be valued. If the value is 
estimated bond fide by the plaintiff, the Court 
should adopt it Kaisuna v. Raman. 

[1. L. R. 11 Mad. 266 

11. — Suit for aeeount and for halanee that may 
he found due -^Appeal — Act XIV of 1868, ss, S 
and 26.] The plaintiffs sued for an account of 
all the business doue by the defendants as their 
commission agents from 18n4 to 1867, and prayed 
that whatever was found due might be awarded 
with interest. The plaintiffs valued the relief 
sought approximately at Rs. 610, and this was 
the only valuatioii stated in the plaint, '3hO| soft 
was fil^ in the Court of a First Class Subordi- 

* Date Judge, who rejected the plaintiff's claim. 
Against this decision the plaintiffs preferred an 
appeal to the High Court: field, that as the ap- 
proximate amount of the claim was stated in the 
plaint to be Rs. 610, that must be takeu to be the 
value of the subject-matter of the suit for pur- 
poses of jurisdiction. The appeal, therefore, lay 
under ss. 8 and 26 of Act XIV of 1869, not to 
the High Court, but to the District Court. Under 
s. 60 of the Code of Civil Procedure (Act XIV 
of 1882) if a plaintiff seeks the recovery of 
money, the plaint must state the precise amount 
BO far as the case admits, while in a suit for the 
amount which will be found due on taking un- 
settled accounts, the plaint need only state approx- 
imately the amount sued for. As in the former 
instance the precise amount, so in the latter the 
approximate amount stated in the plaint must bo 
t^en to be the amount of value of the subject- 
matter of the suit for purposes of jurisdiction- 
Khushalohand Mulchand p, Nagindas Moti- 

CHAND. 

[L L. R. 12 Bom. 676 

12. -^ Valuation for purposes of Jurisdiction. 'i 
Questiouf of jurisdiction, whether with reference 
to the nature of the suit or with refereooe to the 
peounlaiT limits of the claim, are matters to be 
governed by the statements contained in the 
plaint in the cause. The valuation of the claim ss 
preferred hj the plaintiff, and not as set up by the 
plea in defence, should govern the action, not 

W., D. 


VALUATION OF BXJlT-^ontinmi, 

(1) 8UITS<-^oatjaiMd, 

only for the purposes of the original Court, hut 
also for the purposes of appeal, and indeed 
throughout the Utigatiou. Jag Lal e. Har 
Nahain Singh. 

[1 L. R. 10 All. 524 

12 -^Pecuniary valuation of siHt^Court Fees 
Act, s. 12, If art. 17, »u— -iSHif for deolara* 
tory decree ] A suit for two declarations filed in 
a Subordiuate Court was valued by the plaintiffs 
at a sum iu excess of the pecuniary jurisdiction 
of a District Mnnsif. It was ple^^ that the 
matter iu dispute was ^rs judicata by reason of 
decrees passed in District Munsifs’ Courts. Ko 
objection was taken in the Sulmrdinato Court to 
the valuation of the suit: Hold, that the plea 
of res judicata failed. Per Muttpsami AyYAR, 
J. — For the purposes of juriadiotion the value of 
a suit for a mere declaratory decree must bo 
takeu to be what it would be if the suit were one 
for possession of the property regarding which 
the plaintiff seeks to have nU title 'Moclarod. 
Qanapati p, Cuathu. 

[X.L.R. 12 Mad. 223 

Fees Act ( VII of 1870) s, 7, e\. 6 (/») 
in Malabar ^ calnation of suit for^ 
Suit for garden land or land paying no rcrenue.] 
Oil its appearing that a paramhaxn Malabar is not 
subject to land tax, but that a tax is levied on 
trees of oertaiu kinds which may grow on it : 
Ileld^ i)\vA, a paramha mmi be regarded for the 
purposes of the Court Foes Act as a garden or as 
Innd which pays no revenue, according to the 
oircumstaiioosof each case. Au. atiiodam MotDXir 
V. PULLAMBATU MAMALLT. 

[I. L. R. 12 Mad. 301 

to obtain a declaratory decree — Suit 
to set aside a summary order-->Consfiqufntial relief 
-—Prayer to have property released from attacn^ 
ment — Act VII of 1870 (Court Pees Aot), sch, If 
No, 17 (0 and (i«).] Held that the Court-fee 
payable on the plaint and memorandum of a^al 
in a suit under s. 283 of the Civil Procedure Code 
praying {a) tor a deolaration of right to certain 
property, and (b) that the said property might be 
rele.'UMMl from attaobmeiit in oxeoution of a decree 
was Ils. 10 iu respect of each of the reliefs prayed, 
Dildab Fatima p. Nauain Das 

[L L. B. 11 AU. 366 

IQ.-^Bedemption suit-^Dekhan Agrleuiturists 
Jlelief Act (XVII of 1879), Chap, If #. 3— 
Appeal— Jurisdiction,] In a redemption suit tha 
valuation of the subject-matter does not dwad 
on the value of the mortgaged property. Where 
the mortgage itself is denied, and the mortgagea 
does not say what he olaims In respect of Ibe 
mortgage-debt, the amount found to be renuila# 
ing doe on the mortgage, if any amonni wae dae& 
at the date of the suit, would represent tbe trtae^ 

34 
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VALUATION OF BVlT-^ifontinued. 

( 1 ) BmTB^0Mluded, 

TalaatioQ of the enbjeot-matter of the enib. 
ehajid Khemohand v. Balvant NarayaUyh Xj. XL ll 
Bom. 591, followed. The plaintiffs, who were 
asrrlcQltnriBte, eaed to redeem certain lands, alleg- 
ing that they had been mortgaged to the defend* 
ants' father for Rs. hO, and that the debt had 
been satisfied oat of the rent and profits of the 
mortgaged property. The defendants denied the 
alleged mortgage. The Snbordinate Judge found 
that the mortgage was proved, and the mortgage- 
debt had been more than paid off out of the profits 
of the property in dispute. He therefore passed 
a decree awarding possession to the plaintiffs. 
Against this decree the defendant appealed. The 
District Court found that the mortgage was not 
established, and reversed the decree of the Subor- 
dinate Judge. J£eldt on second appeal, that no 
appeal lay to the District Court from the decision 
of the Subordinate Judge. As the Subordinate 
Judge found that no snm remained due on the 
mortgage, and as the original advance was 
alleged behave been lls. 60, the snit was governed 
hy the provisions of Chapter II of the Dekkan 
Agriculturists Relief Act j/KVII of 1879). 
Amrita bin Bapuji V . Naru bin Gopalji 
Sbahji. 

[I. L. R. 13 Bom. 489 

^ 41 

Vf^'^Stthordlnnte Judge's pmer to malte Talua^ 
tion-^Conrt Fees Aet {Vll of 1870), s. 7, cU 
4 {f)^Civil Proeedure Code (Act Xirof 1882), 
#, 64, rls, (a) and (6).] The plaintiffs brought 
a suit for an account, and approximately valued 
their claim at Rs. 1(1- 16 0. The Subordinate 
Judge was of opinion that the claim was for re- 
covery of money, and should have been valued at 
Rs. 1,000. He therefore called on the plaintiffs 
to make up the stamp to that required on this 
Talnation ; and the plaintiffs refnsiug he dismiss- 
ed their suit under s. 64 (6) of the Civil Proce- 
dure Code (Act XIV of 1882): Held, that in 
any case the Subordinate Judge was ufrong. If 
the suit was reallv one for an account, plain- 
tiffs were entitled to value the relief they sought 
approximately, as they had done ; if it were not 
one for an aooount, but for recovery of money, 
atill the Snbordinate Judge had no power himself 
to value the relief sought, but should have called 
on the defendant to value the relief he sought, 
and then if he had thought such relief was under- 
valned, he conld have applM s. 64 (a) of the Code 
of Civil Procedure and rejected the suit. Bal- 
VAKTRAVe. BhIHASHANKAR. 

[I. L. R. 13 Bom. 517 
(8) APPEALS. 

18.— A^ps«f/rasi deoroo mstking property liaMs 
for mortgafjjo-dtht^Comrt Pees Aet {Vtl </ 1870), 

6, sek, fit art. It.] In a suit on a mortgage- 
bond a decree was pasted for payment of principal 
and intorestk and In default mr sale of the nort- 
(Afid property. Some the defendants filed a 
memojraiidam of appeal agafitst eomnohofthe 


VALUATION OF SUIT-cciwZik#sd. 

( 2 ) KBVl^kl&^onoludedt 

decree as declared the liability of the property, 
afi^zing a stamp of Rs. 10 only : Beld that the 
proper stamp to be paid was hot Rs. 10 as in the 
case of a declaratory decree, but on the value of 
the debt not exceeding the value of the property* 
Venkappa V , Narasimha. 

[1. L. R. 10 Had. 18? 
VARIANCE BETWEEN PLEADING AND 
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1. General oases ... 
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(1) GENERAL GASES. 

\,—Pleadings~'^ Basis of decision of Cflss.] The 
determination in a cause must be founded upon a 
case, either to be found in the pleadings, or involv- 
ed in, or consistent with, the case thereby made. 
Eithen Chnndery. Shama Churn Bhutto, 11 Moore's 
1. A. 7, referred to. Mylapork IyasaWmy Vta- 
poory Mooduar t. Ybo Kay. 

[X. L. R. 14 Calo. 801 
[L. R. 14 1. A. 168 

2. of deeision of oase^JEnreepthn to rule 

i^eundum probata et allegata" •^Admission of de* 
fendant,"] The rule that the decree should be in 
accordance with what is alleged and proved, is 
intended to prevent surprise and is not applica- 
ble to a case in which the defendant's own admis- 
sion is adopted as the ground of decision against 
him. Appaita e. Ramibbddi. 

[I. L R. 11 Had. 367 

(2) SPECIAL CASES. 

(a) Fraud. 

3 •^Cofspromise by official assignee--^Insoleent 
Aet 11 and 12 1 1 >.. e, 21, ss> 28 and 29---Ckargos 
with a view to establish fraud — Praotieo— Pleads 
ing — Amendment of pleading Fraud-— Restrie* 
Hon of pomr to amend^ The aoeonnt of an estate, 
formerly in the bands of a derivative ezeontor 
who became insolvent and died in 1866, having 
been pending in Court for many years, some of 
the parties being interested in tbe original estate 
and others as the insolvent's creditors, a com 
promise was effected, under which a suit, biongh- 
in 1868 by the official assignee, representing the 
deceased insolvent, was dismissed by the consent 
of parties in 1875. Part of a sum of money, 
paid to the credit of the insolvent's estate in 
pursuance of the compromise, was made over 
upon the passing of the consent-decree, with tbi 
knowledge of the assignee, but without notior 
to, or the sanotion of, the Court, to a person wh< 
had assisted In taking the account. From th< 
representatiTes of the latter, he being sow dt 
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VAR14.1tOE BETWEEN PLEADINQ AND 

(2) SPECtAL 

(i^) T^AVD^eoneluded, 

ceased, the saooessor in office of the assifrnee 
claimed repayment. The plaint, as presented, 
alleged the fraudulent coneealment of the pay- 
ment from the assignee. Afterwards, When all 
the evidence had been taken, aud it had been 
established that the tissignee knew of the pay> 
ment, this was amended to the statement that if 
he did know of it he had no power to consent to 
it, and that his consent would not be binding, 
the payment being a fraud upon the Court : 
Held, that the amendment at the stage When it 
Was made was not permissible. It is a well- 
known rule, that a charge of fraud tnust be 
substantially provdd as laid, and that When one 
kind of fraud is ohafged. another kind oanuot, 
on failure of proof, be substituted for it. The 
High Court haviug decreed the claim on a find- 
ing of fraud different from either of the above, 
held, that on this ground alone the judgment 
might have been reversed. Monie^qtiieu v. Sandq*, 
18 Ves. Jun. .SOa followed. Abdul Hossbin 
2bnail t, Tubnbr (Official AssiaNBK). 

[I. L. H. 11 Bom. 620 
[L. R. 14 I. A, 111 

(b) PossKSSiON, Suit for. 
l^—^Adrer/te pfl/txe»Jiinn^lMMvng.} Th^p1|intTff 
sued to reoover possession of certain land alleg- 
ing that it was lakheraj land, wliich he had 
purchased from a third party. The Court of 
First Instance found that he had not proved the 
title he alleged, and. although it had been con- 
tende<l at the bearing that a title by twelve years’ 
adverse possession had been proved, tho (’ourt 
held that it Was not proved, and that ns it was 
not alleged in the plaint, and no issue Was 
raised as to it, the plaintiff was not entitled to 
sneoecd, and nooordiugly dismissed the suit. The 
plaintiff appealed, and one of his grounds of 
appeal was that he was entitled to succeed bv 
virtne of the title of a<lver8e possession prove<l. 
The lower Appellate Court considered that the 
plaintiff had proved that he and his vendor had 
held adverse possession for a period of over 
twelve years and gave the plaintiff a decree on 
the strength of that title. The defendant ap- 
pealed to the High Court, and it was contended 
on bis ^half that the plaintiff was i\ot entitled 
to succeed upon a title of adverse possession 
when it was not alleged in his plaint and no 
issue hful been laid down in respect of it If eld f 
that, as the suit was one for possession and the 
defendant ha<i express notice in the lower Ap- 
pellate Court that the plaintiff relied da the 
title of a>l verse possession, and as he 4ook no 
objection on the ground that be shofllik ^ Al- 
lowed an opportunity to call evideca^ to rebut 
it, and as he had consequently am been pre- 
judiced by the oourse adopted by tll« lower Ap- 
pellate Court, the decree of Ckmrt ahould 
be oonfirmed. Bifopa Debia f, Bydomth Deb, 


VARIAHOE BETWEEN PLEADINO AND 
PROOP- 

(2) SPECIAL 

(ft) Poft8«88iOH. Suit toa-^eeneluded, 

21 W. R. 444, and Shiro Kumari Bebl v, 0otind 
Shate Tanti, I. L. R. 2 Oalo., 418, distlugulshed, 
Jdijatra Da^xee v. Mahomed Moharuck, I. L. R. 
8 Calc. discussed. SUNDURI Dassbx e, 

Mudhoo Chukdbr Sibcar, 

[I L. R. 14 Oalo. 692 

n. on, allegation, of partition 
Failure to prore dirision-^Chanqo if oaee on 
appeal,] Plaintiffs being members of a joint 
Hindu family alleging division, and a sale to 
them by other members of their share in tho 
family property more than twelve <^years before 
suit, sued to eject a more recent purchaser. Tho 
plaintiffs failed to prove division as alleged. 
One of tho members of tho family who was in 
possession of the property to which the sale-deed 
related did not join in cxeoatiiig it: Held, that 
the plaintiffs having failed to prove dtvision as 
alleged were not entitled in second appeal to 
have their suit it|^ated as a suit for partition. 
MUttubami V . Bamakrishna. 

[1. L. R. 12 Nad. 292 

c» • 

(c) Titlb. 

Q.-^Faihre to prore, adoption-^Bight to tueeeed 
hu inheritanee — i'iril Proecdure Code, i. 140— 
Jrailnre of plaintiff to prore unnecemiary aver* 
meat tt Decree on admUnion of defendant^] In 
a suit brought by ao undivided member of a 
Hindu family to set aside a sale made by the 
managing member and to r.'^covor a moiety of 
the land sold, the plaintiff alleged that be bad 
been adopUnl by his deceased uncle and claimed 
as adopted son. The purchaser deuied the adop- 
tion, alleged that plaintiff Was the natural 
brother of the vendor, and justified the sale 
under Hindu law. The lower Courts found that 
the adoption Was not proved, and, on the plaintiff 
urging that if the adoption Was not proved, yet 
be was entitled to recover by virtue of the 
admission that he was the natural brother of 
the vendor, held that the latter claim was in- 
consistent with the claim as adopted son. The 
suit was therefore dismissed : Held, on appeal» 
that the snit was improperly dismissed, and that 
if the purchaser oonid not justify the sale the 
plaintiff was entitled to succeed. The rule that 
the decree should be in accordance with what is 
allege^l and proved, is intended to prevent sur- 
prise and is not applicable to a ease in which the 
defendant’s own admission is adopted as the 
ground of decision against Mm. Affatta s. 
Bamirxddi. 

i;i.L.B.UX2d.a0F 

yATAKDA::;^. 

Bee CAmirirDBEHKBBOlTARTOmCiS 
AoT (Bombay). ! 
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Bee OoHTKAOT Aon, s. 76. 

[I. L. R. 15 Oale. 1 

Bee Costs — Spboial Cases ^ Yendob 

ABO POBOUASEB. 

[1. L. B. 11 Bom. 272 

Bee Damaoes — SoiTS fob Damages— 
Breach of Cobtraot. 

LI. L. R. 11 Bom. 272 

Bee Fraud— What ookstitutbs Fraud 
s AND Proof of Fraud. 

[I. L. R. 13 Bom. 229 

Bee Bight of Suit —Interest to Sup. 
PORT Bight. 

[I. L. R. V All. 

Bee Spectfio Performance — Spfcifio 
Performance not Allowed* 

[1. L, R. 12 Bom. 658 


(l)BBBAOH OF VfkmkVTi. 

1 .— A»oiio» tah hy mortgayee of imrtgaged 
property --Condition of tale— Condition that pur^ 
ehaeer ehall take tueh title at Ttndor can give 
where vendor hoe no title at all-^Implied poeemion 
(feome title in vendor.] i? having stolen from 
JF the title-deeds reflating to a certain property 
in Bombay in which he hod no interest, but 
which belonge»l to JV, deposited them with the 
plaintiffs, to whom he also executed an indenture 
of mortgage cl the property comprised in the 
deeds to seonre the repayment of a loan advanced 
to him by the plaintiffs. The plaintiffs subse- 
quently sold the property at an auction-sale 
under the power of sale contained iu the mort- 
gage. The property was put up to auction under 
certain conditions of sale, of which the following 
wee one “The vendors shall not be bound 
to give any better title to the purchaser than 
they themselves possees ; and the pnrehaser shall 
tihe tAe premise! sold with snoh title only as 
the tindoia can give hinu" Before the sale 
oommenoed, a notice on behalf of y was read 
out to the persons then present, whi^ stated 
that she olaimed the property aa absolute owner 
•ad that M (who had mortgaged it to the ven- 
I, had no Interest in ik l^e defendant was 
‘ when tim note was read. Hedid 
after the bidding 
of iTs 


VENDOR AND _ 

(1) BBBACH OF WARBANTT-c,„ 

claim. He was told nothing to make the above coxi« 
dition of sale misleading. Hebid for the property, 
and ultimately became the purchaser for Bs. 1.075. 
He immediately paid Bs# 276 by W ay of deposit, 
and signed an agreement to complete, which had 
the conditions of sale annexed to it. He sab« 
sequently ascertained that Jl had no interest in 
the properj^, and thereupon he called upon 
the plaintifra, (the mortgagees), to. make oat a 
good title, or to repay his deposit. The plaintiffs, 
however, relying on the above condition of sale, 
required him to complete his purobase ; and he 
having failed to do so, they fil^ this suit against 
him, to recover the balaoee of the purchase- 
money : t Held, that the defendant was not liable 
to pay to the plaintiffs the balance of the 
pnrehase-money. The suit, albbongh in form a 
suit to recover the residue of the purchase-mouey, 
was virtually one to compel speoifio performance, 
and was governed by the principles applicable 
to snoh a snit The purchaser was entitled to say 
that the above condition of sale implied that the 
vendors hod some title, however defective it 
might be, and he bad received at the auction no 
information which oonld be regarded os giving 
him notice to the contrary. Motivahoo r, 
VlKATAK VbEROHAKD. 

[I. L R 12 Bom. 1 

^ (2) COMPLETION OF TRANSFER. 

2— Port payment of pHrehoee-money—Execuo 
tion, registration and delivery of sale-deed— Com* 
plethm of sale— Right of purchaser to sue for 
possession— Ti'ansfer of Property Act IV of 1882, 
«. 54J Non-payment of the pmrehase-money does 
not prevent the passing of the ownership of the 
property sold from the vendor to the purchaser 
and the latter, notwithstantiing such non-pay- 
ment, can maintain a suit for posseasiem of the 
property, subject to such equities re8trict.iou8 or 
oonditiouR as the nature of the ease may require. 
Mohnn Singk.Y. Shib Kmiiver, I Ag^^a, 85; Coor 
Parshad v. Honda Sing. 1 Agra, 160; Heera Siogh 
V. Ragko Nath Sahtti, B Agra, 30 ; and Vmedmat 
Hotiram v Dawa, 1. L. B. 2 Bom. 547, referred to. 
The difference between an executed oontraot of 
sale and an executory contract t ) sell, observe*! on. 
Jkbal Jiegam v. Oohind Prasad I. L R. 8 All. 77. 
dissented from. A deed of sale of immoveable 
property having been duly executed and regis- 
ter^ and delivered, and the purchaser having 
paid a portion of the purchase-money to the 
vendor's or^Mton— held, with reference to s. 51 
of the Transfer of Property Act (IV of 1882) 
that these facts amounted to a fml transfer of 
ownership, and the porduier oould malntaia 
a suit for possession of the property sold, notwith- 
standing that he had not pidd the balanoe of 
the pnrohase-monsy tothe vendor to a mort- 
gagee of the proper^, aa stipulated in the deed. 
OHIB LAL V, BhAOWAN DAB. 


[X.X*.R.UAUad4 
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VfiNDOB AND PDROHASBR-ooiitiiiiMrA 
(3) OOMPLBTION OF TBANBFBB-aoMlNAni. 

9—Tran*f«r nf Praperty Aet (IV of 1888), 
9 . hi^t'mni/er of immoveable property bp w»- 
regUtered deed^Deed of toAieh regUtration ie 
optioHal^Suitbg pHrohater far poeteesioa wbea 
vendor is ont of possession*'] Section 64 of the 
Transfer of Property Act is not ezhanstire, or 
imperatire in requirinfc that the transfer of 
immoveable property of less than Rs. 100 should 
be mode only by one of the modes there stated 
so as to confer a valid title. Where the plaintiff 
bonght from the heirs of AT, who were out of 
possession, their right title and interest in certain 
immoveable property, and such property was 
conveyed to the plaintiff by an unregistered deed, 
registration of the deed (the proper ty^Ksing of 
value of less than Rs. 100) not being compulsory : 
Held, in a suit to recover the property from 
persons in possession without title, that the sale 
conferred a valid title on the plaintiff, though 
not made by registered deed or by delivery of the 
property. The dlctnm of Garth, 0. J , in Narain 
Chunder Ckn-ekerbutty v. Dataram Roy, I. L, R. 
8 Calo. 697. at p. 612, dissented from. Kuatu Bibi 
r, Madhobam Barsiok. 

[I. L. R. 16 Oalo. 622 


(5) FRAUD. 

4 . — Contract Act, ss a \7, 19, ‘^Contract indne^‘d 
by fraud ^Rigkt to rescind,] It a vdbdyr 1ms 
been guilty of fraud within the meaning of s 17 
of the Indian Contract Act by actively concealing 
a fact which it was material for the purchaser 
to know, and the purchaser was induced thereby 
to purchase, the fact that the pnrehaser by ezer- 
dee of ordinary diligence might have ascer- 
tained the truth affords no answer to a suit to 
recover the purchase-money. Such a case does 
not fall within the exception to s. 19 of the 
Contract Act. Moboan r. Govermhknt of 
Haiduabad. 

[1. L. R. 11 Rad. 419 
(4) LIEN. 

6. — lAen on land ereated by agreement^^Sale to 
stranger without notice^ Purcha^ser, Right of.} D 
mortgaged certaia land to iS to secure repayment 
of a loan, and covenanted that in a certain event 
S might realise the money from the house of 
J). J) sold this house to C7, who purchased withont 
notice of the convenant : Held,, that C could not 
resist the claim of to have the house sold under 
the covenant. OooLiNa v, Saba yah a. 

LI. L. R. 12 Had. 69 

(6) NOTICE. 

6 — Assignment of Equitable estate^Notice to 
holder of legal estate — Hindu law.] In order to 
complete an assignment of an equitable estate in 
immoveable property it is not uecessarv by 
English law that notice of the assignment should 
be given to the owner of the legal estate. Nor 


VBN2K)R AND PTTBGnABm^osUimnd. 

(6) NOTlCB-treseiwM. 

is there any rule of Hindu law which requiciB 
notice to be given to the person in possesaiiia 
whose position may be considered analogous to 
^e holder of the legal estate in English law. 
Govindbav V. Rayji. 

U.L.R.12Bom.d3 

7. — Nofiee of possession of rent-^Rbtiee of ten* 
aney^Purckaser how far affected with notice of 
lessor's title,} Notice of possession of the rents 
of property is notice of the tenancy ; but does 
not of itself affect a purohaser with notice of Uio 
les.'Kir’s title. Barnhart v, Oreenshields,9 lAnoxfffk 
P. C., 18. referred ta QuHAJiONi Nath v. Bus- 
bunt Kumari Dasi. 

(I.L.R-16 Oalo. 414 


(6) PURCHASE OP MORTGAGED PROPERTY. 

Assignment of the equity qf redemption bu 
the mortgagor-^No notice to mortgageifs of such 
assignment --No change of name in Oolteetor's 
books--* Fart her a^eanoes hy mortgagees to original 
mortgagor on samf svcurity^Huit hy assignee of 
equity of redemption to redeem — Liability of 
assignee to pay off the further adeanets to mart* 
gagsor—StiBidiny by — Allowing original mortga* 
gor's name to remain in Collector's books.] In order 
to complete an assignment of an equitable estate 
in immoveable property, it is not neoessary by 
English law that notico of the assignment should 
be given to the owner of the legal estate. Nor is 
there any rule of Hindu law which requtrsa 
notice to be given to the person lu poss^ion 
whose position may be considered analogous to 
the holder of the legal estate in English law. By 
a registered mortgage-deed, Pin 1889 mortgaged 
certain property with possession to the defend- 
ants. In 1871, P sold his equity of redemption 
to the plaintiffs, who allowed it to remain in P's 
name on the Colleotor's register. Subsequently, 
in 1878, the defendants made farther advances to 
P on the security of the same mortgaged pro- 
perty. The plaintiffs sued to redeem. The Court 
of First Instance rejected the plaintiffs’ claim, 
being of opinion that their purchase was not 
proved. On appeal, the District Judge reversed 
the decree, holding that the sale to the plaintiffs 
was proved. He held, further, that the plainUffs 
could not redeem without paying off the farther 
advance made by the defendants in 1878, on the 
ground that the plaintiffs had given no notice of 
their purchase to the defendants, and had al- 
lowed Fs name to remain on the OoUeotor’s 
register as the ostensible owner. The plainOffii 
appealed to the High Court: Held that the 
plaintiff**’ title as assignee of the equity of re- 
demption was complete, although no notieeof the 
assignment ha<l' been given to the defendants. 
But. although such notioe was not nscssntfy tq 
complete the pUintiffs’ title, it was plain, ttmm 
general principles of equity, that If the pMaUffi* 
conduct was such as to amount to a stsmEng by 
and allowing the defendauts to make IttHher 
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(oyPUttCUASB OP MOUTGAOBD PEOPEaTY 
concluded. 

advances to P nndor the supposition that he 
was still the owner of the ^nity of redomp- 
tiou, such conduct would give the defendants a 
better eqnity. If the property was standing in 
P# name iu the Collector’s bwks, the allowing 
it so to remain after the assignment would be 
sufficient for the purpose. Govindrav v. Uavji. 

[1. L. R. 12 Bom. 33 

0. — Vnmjietered ugrvement hy mortgagor to sell 
to mortgagee -~-8uhseguent assignment of equity of 
redemption to third person for value^ hut with 
mtioe of agreement.'] In a suit for redemption 
ftled by an assignee for value of the equity of 
redemption against a mortgagee iu possession, it 
was found that the mortgagor hod agreed with 
the defendant to sell the mortgaged premises to 
him, that part of the purchase- money had been 
ookuowle^ed as paid, and that the balance hod 
been tendered iu pursunuoe of the agreement. It 
was further found that the plaintiff had taken 
his assignment with notice oilb6he above agree- 
ment and tender. The agreement was in writing, 
but not registered : Jfeld, that though the agree- 
ment was not admissible iu evidence's creatmg 
an interest iu land, still it might be used for too 
purpose of obtaining speoific performance, and 
the plaintiff having puruhase^l the equity of 
redemption with notice as above was not entitled 
to redeem. Per cur The plaintiff having know- 
ledge of the agreement was put upon enquiry to 
ascertain whether the tender had been made and 
whether there was any objection to his purchase 
on that ground. ADABJi:ALAM v. Thketuak. 

[I. L. R. 12 Mad. 506 


(7) PURCHASERS, RIGHTS OP. 

Id.-^lmimeeahle property-^-Right to good title,’] 
A pnrehaser of immoveable property is entitled 
to reoeive, and the vendor is bound to give, a title 
free from reasonable doubt. Pit amber Surdabji 
V. CASSIBAt. 

11. L. R. 11 Bom. 272 

(8) VENDOR, RIGHTS AND UABILITIBS OF. 

It , — Contract to sell land-^Reseission^ Re-sale 
hy regUtered deed.] A sued to recover certain 
laud which he claimed under a registered deed of 
sale executed by the owner. Prior to the date of 
this sale to df hhd been put in possession of 
the land under an agreement to purchase the land 
for Rs. 800. The sale-deed to M had not been 
executed because only Rs. 200 of the purchase 
money had been paid to the owner : Held that 
A could not recover, as It was not open to his 
vendor to rescind the oontract with M. Moidib o. 
Ayaram. 

11. h, H 11 Mad. 263 


VSNDOR AND PDROHASNR-.0«ii<M««». 
(9) MiaCBLLAKEOUS CASES. 

12. ^ Sale hy llegistrar-^Title to property pnr- 
chased at Registrar’s sale^ Doubtful title^ £n* 
forcemeat of -^Endowment — Rent charge,] The 
Court will not enforce a doubtful title ou a pur- 
chaser where (a) there is a reasonable probability 
of litigation resulting ; or (&) where the title 
depends on the construction and legal operation 
of some ill-expressed and iuartiflci^ instrument, 
and the Court holds the conclusion it arrives at to 
be open to reasonable doubt in some other Court. 
Case iu which the title sought to be euforoed did 
not fall withiu these rules. Eally Doss Seal 
V. Nobin Cu under Doss. 

(1. L. K 14 Oalo. 518 

• 

13. — set aside-^ Decree fn favour of vendor 
— Possession — Purelutser in possession after decree 
and pending appeal-^ Accident-^ Loss hy Jire—Zi* 
ahil'Uy for damage.] The plaintiff and the second 
defendaut A were brothers, and worked a eot- 
ton press in partnership. In August 1864, A 
sold the press for Rs. .H5,000 to V (the first de- 
fendant), who paid A Rs. 5,000 earnest-money 
and was put iuto possession. The plaintiff then 
brought a suit (No. 327 of 1884) against A pray- 
ing for a dissolution of the partnership. V was 
also a party defeudant to that suit. The plain- 
tiff alleged that Rs. 35,000 was much too low a 
price for the press, and he objected to the sale. 
He pcay^ that V might be restrained from con- 
tinuing in possessiou of the press aud working 
it, aud that a receiver might be appointed to take 
possessiou of it until further orders. On the 2lBt 
April 1885, ou a motion the Court refused to grant 
au iu junction aud receiver, but orderea V to pay 
Rs. SO.OOO the balance of the purchase- 
money), to the solicitors of the parties for invest- 
meut until the heariug of the suit, and directed, 
that if that sum was not paid by the 2l8t May 1885, 
a receiver should be appoiued to take possession 
of the press. The suit {i.e., No. 327 of 1884), was 
heard on the 15th February, 1 887, wbeo it was 
held by the Court that the sale by .A to F was 
without authority; that the defendaut Ktook 
nothing under it, and that the plaintiff was 
entitled to have it set aside. Ceruin matters 
still remained to be decided : but ou the 28th 
February 1887, the decree iu the suit was made, 
giving effect to the fiudiugs already arrived at on 
the 15th February. The decree by consent direct- 
ed various accounts to be taken, and, among 
others, an account of the profits realised by 
the working of the press by the defendaut V 
since his possession thereof, credit being given to 
him for all sums expended by him in the repairs, 
maintenance, and working of the said press and 
for the management therc^ by him. llie decree 
further ordered that the defendant V should 
be repaid the Rs. 80,000 which he had paid under 
the order of Uie 21st April 1886, and directed 
« that on such payment the said defeudant V 
do forthwith give over possession of the press to 
the idaintifl and the defendant A.** de- 
fendant V al onoe gave notice of his inten- 
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Uon to appeal. There was some delay in draw- 
ing: np the decree. The minutes were spoken to 
on the 8 Ut March, 1887; the decree was sealed 
on the 18th April, 1887. Meantime, on the 6th 
April, 1887, and while the defendant V was 
still in pos^ewion, a fire broken oat in the press, 
and mnoh damage was done. Subsequently to the 
sealing of the decree as above stat^, the press 
in its damaged condition was handed oyer to the 
plaintiff's firm by T, who also desisted from 
prosecuting his appeal, the injury to the press 
having made it contrary to his interest to ap- 
peal, In May 1887, the plaintiff filed the pre- 
sent suit, claiming to recover Us. 60,000 from the 
defendant V as the value of the pr^ or such 
further sum as might be necessary to rebuild 
and restoro it. He alleged that the fire was 
caused by the working of the press, and contend- 
ed that the working of the press by the defend- 
ant V after the decree of the 28tli February 
was an act of trespass by him, and that, therefore, 
independently of the question whether the fire 
was caused by the negligence of V and his 
servants, the said V was liable for the loss 
occasioned by the fire ; Hdd^ that, independent- 
ly of uegUgenoe, the defendant was not liable 
to the plaintiff for the loss occasioned by the 
fire. Down to the decree of the 28th Febru- 
ary 1887, the defendant in keeping possession of 
the press and working it was, no doubt, a tjes- 
piisser, but subseqaeutly to that decree *o |emaiii- 
ed in possession and worked the press with the 
consent of the plaintiff. The maxim volenti non 
fit injuria applied to the circumstances of the 
case : Held, also, that no negligence having been 
proved against the defendant, the suit must be 
dismissed. Jamsetji BuRJOKJi Bahaduuji v. 


EBRAHIM VVDINA. 


[I. L. R. 13 Bom. 183 


VERDICT OF JURY. CoU 

1. Power to interfere with verdicts ... 1009 

See Magirtratk, Jurisdiction of— 
FowBits OF Magistrates. 

[I. L.R.9A11. 420 

(1) POWER TO INTERFERE WITH VERDICTS. 

\.~Crimitial Prncedwe Code, t. 307— i’oircr. of 
Sigh Cimrt on r/fereiuto under t. Wl— Criminal 
Procedure Code, «. 418, 423 (d) ] _ No trittl can be. 
legally speaking, concluded until judgment and 
sentenca are passed, and the trial of a case refer- 
red by a Sessions Judge to the High Court under 
s. 307 of the Criminal Procedure Code remains 
open for the High Court to conclude and complete, 
either by maintaining the verdict of the jury and 
causing judgment of acquittal to be recorded, or 
by eetting aside the verdict of acquittal, and caus- 
ing conviction and senteuoe to be entered against 
the acons^. The provisions of s. 307 of the 
Criminal Prooedure Code are not in any way out 
down by ss. 418 and 423 ; and the High Court has 
power, under e. 307, to interfere with the verdict 


VERDICT I 

(1) POWER TO lOTERFEBB WITH VERDIOTS 

— reaeWed. 

of the jury where the verdict is perverse or ob- 
tuse, and the ends of justice require that such 
perverse finding should be set right. The power 
of the High Court is not limited to ioterferenoe 
on questions of law, ie., misdirection by the 
Judge, or mUnpprehenslon by the jury of the 
Judge's directions on points of law, QuJCSK- 
Empbbss V . McCarthy. 

[I. L. R. 0 AH. 420 

2 -^Semom Judge, Opinion of— Criminal Prooo- 
dure Code, #. m—Hign Oonrt, Power of.] In the 
exoroise of its powers under s. 307 of the Code 
of Criminal Proceilnro, the High Oonrt will form 
and act upon its own view of what the evidence 
in its judgment proves ; but, in doing sO) the opi- 
nion of tho Sessions Judge, no less than the ver- 
dict of the jury, U entitled to its proper weight 
Jleg, V. Khunderav IJojirar, I. L. R. 1 Bom. 10 ; 
Qiieen v. ^fukhan KimoVy 1 0. L. R. 276 ; The 
JCmpreee v. Ilhunum Katee, I. L. U. Calc., 63; 
Oitren- Pmnreee v. Mania Daval, I. L. U. 10 Bom. 
497 ; The v. Ham Ckurn Ohoee, 20 W. R. 

Or. 33 ; Tho (fiiSn v. Sham Bagdi, 1.3 B. L. R , 
Ap. 19 ; 20 W. B. Cr. 78 ; The Omen v. Uurro 
Manlhee. 14 B. L. U. Ap. 2 ; 21 W. U. Cr, 4 ; The 
(fiue.en v. Wnzir }fnndul, 26 W, 11, Cr., 26 ; Tho 
Omen v. Noifm €h under Banerjee, 10 B. h, R. 
Ap. 20; 20 W. R. Or 70, referred to, Qukeii. 
EMPRBSS V. ITWARI SAHO, 

I. L. R. 10 Oslo. 269 

VOLUNTARY PAYMENT. 

See Contract Act, bb. 69, 70. 

[I. L. R. 11 All. 234 


^Money paid, but not due, and paid under mn* 
puleloHr— Contract Aet (/Y of 1872), ee, 16, 72.1 
In execution of a decree the plaintiff purobasea 
certain property. Subsequently the defendant, 
in execution of another decree against the former 
owner of the property, proceeded to execute Ids 
decree against the same property. The plaintiff 
thereupon preferred a claim, which was dis- 
allowed, as be had not then obtained, and oonse- 

? uently could not produce, tho sale-oertiftoate. 
u order to prevent the sale ho then paid (Ae 
amount of the defendant's decree into Oonrt| 
and subsequently instituted a suit against the 
defendant to recover the amount so oald into 
Court to prevent the sole. The defendant con- 
tended that tho amount was paid voluntaiily 
and could not be recovered back, l/eld, follow- 
iug Dooli Chand v, llam Kiehon Sing, L. R. 8 1. A* 
93 ; L L. tt. 7 Calc. 648, that It was not a 
voluntary payment, and that the plaintiff wae 
entitled to a decree. Fatima Khatoen Ohowdrain 
V. Mahomed Jan Chowdhru, 12 Moore's I. A 66 ; 
10 W. R. P. 0. 29, referred to. AMihm v. Row 
Proehad Bast, 1 Shome 26^ doubted. JUGDIO 
Nabain Singh p. Raja SnraH. 

[I. L. R. 15 qfifo. 656 
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WAGERIKO CONTRACT. 

See Etidencs — • Pabol * SnoKnoB — 

VABT190 OB OOKTBADIOTlKa 
WBITTBK iHBTRUlfBHTS. 

[LL,H.12 Bom. 685 

WAIVER. 

See CouPBOMisB— CovpBoinBE of Suits 
UBOBB Civil Pbocedurb Code. 

[I. L. R. 13 Bom. 137 

&r(fOiSBS UNDER JURISDICTION— QUES- 
TION OF Jurisdiction— Consent 
OF Parties and Waiver of 
Jurisdiction. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

[I. L. R. 12 Bom. 561 

See Limitation Act, 1877, Art. 76. 

[I. L. R. 14 Oalo. 352, 397 
* [I. L. R. 12 Mad. 192 

See Bsvibw— GR oUNDErdR Review. 

[X. L. R. 12 Bom, 228 

Procedure Cede^ 1882, s. 87— ieeogmzfd 
ti^fsut^Affent'e rMt to ejeeenie decree ohtahied by 
him ei ^gent^ Eicecution of decree,] P filed a 
suit in we Second Class Subordinate Judge's 
Court at Mabftd. As P resided at Thana, out- 
side the jurisdiction of the Court of Mabad, she 
authorised her agent, nndera general power of 
atborneN, to conduct the suit on her behalf. The 
agent carried on the litigation up to the final 
decree passed by the High Court on appeal in P'e 
faTOur. The agent then sought to execute the 
decree. The Court at Mah^ passed an order 
upon his darhhast granting only partial execution. 
Against this order the agent filed an appeal in the 
District Court at Thana. Then, for the first time, 
the judgment-debtors challenged the agent's right 
to represent JP, who was residing within the 
Disirict Court's jurisdiction. This objection pre- 
vailed, and the appeal was dismissed. Held that 
the agent could not he prevented from executing 
the decree which he had obtained as agent. No 
objection had been taken to the agent’s right to 
sepresent P at any stage of the litigation prior 
to the final decree. That objection must, there- 
fore, be deemed to have been virtually waived, 
and could not be raised after the defendants had 
had ^eir ohanoe of snooess in the litigation. 
Parvatxbai r. Tinatbk Panduranq. 

[X. L. R. 12 Bom. 68 

a. — JRlemisiisa pf part performance rf contract 
— Afsi accepted on account ef intereet.] A hypo- 
thecation bond ^vided for payment of interest 
on the principm sum at the rate of 9 per oant. 
and contained a further provision, that on de- 
fault helBf made in payment of interest aceru- 


WAIVER-reaeZadsd. 

S due, Interest should be paid from the date of 
the bond at the rate of 15 per cent. Default 
was made when the first and seoond payments of 
interest became due. After the seoond payment 
had become due, the creditor accepted payment 
on account of interest of a sum, a little more 
than the arrears calculated at 9 per cent. In a 
suit by the creditor : Held that the plaintiff bad 
not waived any right nuder the bond by accept- 
ing the payment on account of interest Nan- 
JAPPA e. Nakjappa 

[1. L. R. 12 Had. 161 

Execution of dfcree^Decree payable by 
innalmente — DefauH — Limitation^ A decree 
was made for payment of the decretal amount by 
monthly instalments running^ over a period of 
twelve years : and it was provided that on de- 
fault the decree-holder might execute the decree 
os a whole for the balance then due. In 188.8 a 
default was made, and in 1884, the decree-holder 
filed an application for execution in respect there- 
of, but did not proceed w.th it, and continued to 
receive the monthly instalments. In 1887, he mode 
another application for execution, in which he re- 
lied on the same default : Held that the default 
if it was one had been waived by the decree- 
holder, and that such waiver was a good defence 
to the present application. Mumford v. Peal^ 
I. L. R. 2 All. 857. and Amutullah Dalai v. Kally 
lliurn Miter, I. L. R. 7 Calo. 56, distinguished. 
BubDi|U Aal V, Rekkuab Das. 

[I. L. R. 11 All. 482 

WASTE. 

Sec Landlord and Tenant— Alter- 
ation OF Conditions of Tbn- 
ANcr— C hange op Cultivation 
AND Nature of Land. 

[I. L. R. 10 Had. 351 

See Landlord and Tenant— Forfei- 
ture— Breach OF Condition. 

[I. L. R. 10 Mad. 351 

WATER-OESS. 

See Cess. 

[I. L. R. 10 Had. 282 

Sec Madras Rent Recovert Act, b. ll; 

[I. L. R. 10 Mad. 282 

WILL. Coh 

1. Attestation 107R 

2. Ooustrnction 1073 

Oonstraotion of 

See CoBTR— C osts out of Estate. 

[I.L.R.15 0alo.725 

See LmiTATiON Act, 1877, Art, 132. 

[LL. R 15Calo.6a 
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(1) ATTESTATION. 

Ir-^Pitrda nothin lady-^** In the presence of 
Suecettion Aet (X of 1865), t. 60 ] After exeon- 
tion of her will by a testatrix, a pvrdo nathin 
lady, and Its attestation in her presence by a wit* 
ness who had seen her execute it. it was pre- 
sented for resristration, the testatrix sitting behind 
one fold of a door which was closed, the other 
fold being open, and the Registrar and another 
person who identified the testatrix being in the 
verandah outside the room behind the door of 
which the testatrix sat, all that the Registrar 
actually saw of her being her hand. The testatrix 
admltt^ her exeontion of the will, and her ad- 
mission was endorsed on the will and witnessed 
by the Registrar, and the person who Kientified 
her, at the same time : Held, that the witness 
was ** in the presence of ” the testatrix within the 
meaning of s. 50 of the Snooession Act (X of 
1865). Horenduanarain Aoharji Chowdhry 
e. CUANDRAKANTA LAHIRI. 

[I. L. R. 16 Oalo. 19 


(2) CONSTRUCTION. 

2 . — ‘Bequest to charity --^Puhlio charity— ‘TrMts 
affecting land— Perpetuity— Parsi religious eere- 
monies: haj rozgar^ nirangdint yezaskni, gham- 
bar, and dosla— Civil Procedure Code {Act XIV 
of 1882), s, 527,] A Parsi by his will direo^ 
that the income arising from a one*tbir# slmre of 
* a bungalow in Bombay, to which ho was entitled, 
should be devoted in perpetuity to “ the perform* 
ance of the bag roxgar ceremonies and the conse- 
cration of the nlrangdin and the recitation of the 
yezaskni and the annual ghombar and dosla 
ceremonies.” He further directed that the said 
share should not be sold or mortgaged. Evidence 
was given, which showed that the above-mention- 
ed religious ceremonies were performed among 
Parsis rather with a view to the private advan- 
tage of individuals than for the public benefit : 
Held, that the trusts of the will were void, and 
that the direction, that the property should not be 
sold, was invalid. Limji Nowroji Banaji v, 
Bapuji Ruttonji Limbuwala. 

[I. L, R. 11 Bom. 441 

Z,—Gifi over on failure of prior devise.] A 
testator made the following disposition by bis 
will: “I appoint my brother JV sole executor 
of my estate and effects after my decease, who 
shall pay all my debts and ooUect all outstandings. 
My wife is supposed to be in the famUy wav; 
should she bring forth a male, in that case he 
will be the sole heir of my property and effects 
on his attaining proper age. If, on the other 
haml, she is delirered of a female obild, all the 
expenses of her marriage or maintenanoe till 
that period should be defrayed from my estate. 
1 also wish that she should receive a legacy of a 
Government 4 per cent, promiseoij note for 
Bs. S/KK) on her attaining proper age. In ease 
my sen dies before adUAMing proper age, aU my 


(ft) OONSTRUOTION-^^mfiassA 
Mtate and property should he taken possession of 
by my brother. My wife is to roooivc a Gorcirn* 
mwt 4 pet cent, promissory note for Ks. 1,000 as 
a legacy, and U to be maintidned from my estate 
if she continues to live in our family dwelllng- 
110086 undeir my brother’s protootion.” The child 
with which the widow was endente turned out to' 
be a daughter : Held, that the clause la italics 
was one purporting to give the proj»erty, and not' 
only the management of it, to JV. the power of 
management having already been given him iu 
appointing hiih executor ; that the provisions for 
maintenance of the widow, and for the marriage 
expense of the daughter, tended to show (put- 
ting aside the legacies that the widow and daugh- 
ter were not to take the larger estate whioh they 
would have Buoeesaively taken as heiresses ; and 
that the wife of the testator having borne to him' 
a son, and the apparent intention of the testator 
having been to give the esuto to if the son 
did not take, or if the estate to the sou failed' 
by reason of his not attaining proper age, the 
gift over to H, on the principle laid down In 
Jones V. Westoonsb^l Cas., Abro., 245, took 
effect cn failure of the gift to the son, even 
though sneh failure was net in the precise manner 
expressed m the terms of the gift. Okhotmohby 
DAke V, Niluoksy Muluok. 

[I.L,R. 16 Oalo. Sm 

4k.— Vesting — Period of distribution— Gift of 
dividends.] a Portuguese inbaMtant of Bombay, 

by bis will, dated 19th March 1860, devised all hts 
estate, real and personal, to his executors in trust 
to realize the same, and invest the proceeds thereof 
in the public funds, and directed as follows 
' (1) The dividends arising therefrom shall be 
applied, at the discretion of my executors, 
towards the maintenanoe and education of my 
children until each of my sons attains the age of 
twenty-one years, when his or their share sball 
be paid nnto him or them; ” “ (2) I desire, furthef, 
that whatever may be remaining of the moneys 
oollecte<! by my exeontors, after all my sons sh^l 
have attained the age of twenty-one years and 
after my danghters sball have been married, shall 
be distributed, after dednoting Rs. 2,(K)0 as dowry 
given to two daughters, In equal parti between 
my sons and daughters that may be surviving ai 
the time ; ” *'(3) In case any of my children i^l 
happen to die nnder twenty-one years, then I give 
and bequeath the share or shares of him, her, or 
them, so dying, nnto the sorvivors or snrTivov of 
them Held, that the gift to the sons, oontoineAltt 
the first okmie, was a gift of his share of the ^vid« 
ends to each son on hu attaining twento-one ysam 
of age, and that bv sneh gift his imare of the 
corpus became vested in each son when he attain- 
ed that age: Held, further, that the provisloai 
of the third clause, which related to the distribit- 
tioD, did not divest the shares so vested. Qeiiv 
words mnst be nsad to divest an estate onoe 
vested: ATvId, also, that only stidh of the dmhterl 
as were surviving at the period id 
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specified in ibe second danse of tbe will, were 
entitled to a share in the estate. Dib Souza t. 
Taz. 

[l.L.R.12Bom. 187 

6.— Vetting ^Postponement of enjoyment -- Aoou- 
mutation until the age of thiHy.'] Tbe testator 
by bis will constituted hii two disciples, 8 and J 
(afred and eleven years respectively), bi^ 

heirs, ** sub]eot to tbe conditions written below/* 
and he directed that out of tbe net income of bis 
estatebis trustees should expend Its. 600 every year, 
for tl^ maintenance of each disciple, or pay that 
amount to each disciple every year, and that 
when / should attain tbe age of thirty years, tbe 
trustees should give to J tbe net residue of hie 
property remaining at that time, or, in tbe case 
of fs decease, should give tbe same to S\ Held, 
that tbe property vested in J on tbe testator's 
death, but only for a life estate: Held, also, 
(reversing tbe decision of Jabbinr, J.,) that the 
direoUonsfor postponement of enje^ent after 
tbe coming of age of the •devisee must bedis* 
regarded, and that (subject tg^be payment of 
Es. 500 a year to 8) the income of tbe property, 
(including all income accrued since bis majority), 
must be paid to J, tbe respondent re||tining tbe 
corpm until J should attain the age of thi'ftiy 
years. Omling v. {gosling ; Johns 266, followed. 
GosAvi Shivoab Dayagar V . Uivktt.Carnac. 

[1, L, R. 13 Bom 463 

WITHDRAWAL OF PART OF CLAIM. 

See Muvbif, Juribdiotiok of, 

[I. L. R. 10 Mad. 162 

See Plaint—Amkkdhent op Plaint. 

[I. L. R. 10 Mad. 162 

WITHDRAWAL OF SUIT. 

See Appellatb Court— Exercise op 
Powers in various Oases— 
Plaint, 

II. L, R 0 All. 191 
[L. R. 13 I. A. 134 

See Dxkkan Agriculturists Uelixf 
Act bb. 53, 64. 

[I. L. R. 12 Bom. 684 

See SUPBEINTENDBNOB OP HiOH COURT 

—Civil Procboure Code, s. 622. 

[I. L. R. 11 Mad. 322 

1.— Oieil Procedure Oode,i, 97$--^WithdratMl 
of init mitk liberty to bring fresh suit,} On tbe 
6th September 1874 M, a Hindu and bis sons 
borrowed Rs. 5,000 from V and mortgaged to him 
certain land, items 1, 9, and 8. On the 7th Sep- 
tmber 1874, V borrow^ Ea. 5,000 from B H 
and mortgaged hia rigbta in items 1 and 2 and 
land of hia own to il AT. In 1877 B JV bought 


T7ITHDRAWAL OF SUIT— ccAfiattcd# 

at a sale in execution of a decree against B the 
share of R in the said items 1 and 2 subject to 
the mortgage created by B ou 5th September 
1874, and to another mortgage created by B on 
lUh January 1875. In 1880 BN sned V and 
tbe sons of B for arrears of interest due under 
bis mortgrage-bond. This suit was withdrawn 
with liberty to bring a fresh suit for the principal 
and interest due under the bond. In 1885 if N 
sued the sons of B and V to recover principal 
and interest due under his mortgag6-lK>na : Held 
that the claim ot B N was not barred. Venka- 
ta V , Eanqa. 

(I. L. R. 10 Mad. 160 

2. — Specific Relief Act (1877— I ),s. 21— v 
tion-^Ag^enwnt to ref er^ Order under s, 606, 
CirR Procedure Code, to refer matters in dispute in 
action then pending^ Order under s. 373, pending 
the reference, granting plaintiff permission to with- 
draw with liberty to bring fresh snit,^ The par- 
ties to a suit, while it was pending, agreed to re- 
fer the matters in difference between them to 
arbitration, and for this purpose applied to tbe 
Court for an order of reference under s. 606 of 
tbe Civil Procedure Code. The application was 
granted, arbitrators were appointed, and it was 
ordered that they should make their award with- 
in one week. Before the week had expired, and 
before any award had been made, one of tbe par- 
ti^ made an eas-parte applioation under s. .373 of 
the C(^e for leave to withdraw from the salt with 
liberty to bring a fresh suit in respect of the 
same subject-matter. The application was grant- 
ed, the suit struok off, and a fresh suit instituted 
in pursuance of the permission thus given by 
tbe Court In defeuce to this suit it was pleaded 
that tbe suit was barred by s. 21 of tbe Specific 
Belief Act (1 of 1877): Held that the Court iu 
the former proceedings had no power to revoke 
the order of reference prior to award except as 
provided by s. 610 of the Code ; that consequent- 
ly tbe Court’s order under s. 373 was ultra vires 
if involving snob revocation, or, if not involving 
it, left the order of reference still in force ; that 
in either alternative the suit was barred by s. 21 
of ibe Specifio Belief Act ; and that it was 
immaterial that the period within which the 
award was to be made expired before the bring- 
ing of the second action. Per Tyrrell, J., that 
the suit was barred by the second olaose of 
B. S73, tbe Court having bad no jurisdictiou to pass 
the oi^er under that section, or, having referred 
tbe suit to arbitration, to restore tbe suit to its 
file and treat it as awaiting the Court’s decision* 
8HE0AJIBSB r. Dbodat. 

CI.L.R.9AU. 168 

3, — CtWf Procedure Code, ss, 878, 874, 647 — 
Application for eseecuiion withdrawn by decree* 
holder^ Act XV of mi, sch, JIM. 179(4).) S, 
647 of the Civil Procedure Code makes ss. 373 
and 374 applicable to proceedings iu executioii of 
deoroe. Xifayat AH v. Bam Singh, 1. L. B. 7 All. 
859, and Pitjadc v. JHijade, I L. B. 6 Bom. 681, 
followed. Ibfw Chand Uegrejr, Xashinath Trim* 
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WITHDRAWAL OF SUIT-^owiiiiikrii. 

harkf I. L U. 10 Bom; 02, aud Jlamanandan Ckeiti 
V. Feriatmfibi C^rcais t. L. U. 7 Mad. 260, diiueut- 
ed from. A first application for execution of a 
decree wae withdrawn by the decrec*bol<ler on 
aocouut of formal defects, the Court returuiujf the 
applicatiou, but without giving l»6rmiBsion to the 
decree*holder to withdraw with leave to take 
fresh proceedings : lidd that, with refereaoe to 
the second paragraph of b. 37il read with b. 647 
of the Code, the deoree holder was precluded from 
again applying for execution; but that, even 
assuming that permission to apply again could be 
inferred from the action of the Court in return- 
ing the application, s. 374 was applicable so as to 
m^e a subsequent application presented five 
years after the decree burred by limitatiou, with 
reference to art. 179 of the Limitation Act. Sab- 
ju Pbasad v. SitA Bam. 

[I L. R. 10 All. 71 

4. — Civ'l Procedure Codi\ g. 373 — Dimiggal of 
suit — Deoree conUi'niing clamr gtating that a ftogh 
iuit might be Imtituted an to apart of the guhject- 
matter — Res-judicata,} A suit for possession of 
immoveable property was wholly dismissed, on 
the ground that the plaintiff bad not made out 
his title to the whole of the property claimed, 
though ho bad proved title to a one-third share 
of such property. The decree included an order 
in these terms This order will not prevent 
the plaintiff from instituting a suit for possession 
of the one-third interest of M L iu the filbld| speci- 
fied in the deed of sale,’* upon which the suit was 
based. No appeal was preferred from this decree. 
Subsequently the plaintiff brought another suit 
upon the same title to recover possession of the one- 
third share referred to iu the order just quoted : 
Held by the Full Bench that the Court iu the 
former suit hod no power to include iu its decree 
of dismissal any such reservatiou or order ; that 
the fact that the decree was not ap^aled 
against did not give the order contained in it, 
which was an absolute nullity, auy effect. Kud- 
rat y. Dina, I. L. tt. 9 All. 165, Ganenh Hal v, Kalku 
Pragad, 1. L. R. 5 All. 59.5, Salig Ram Pathak y, 
Tirhlmuygn Pathak^ Weekly Notes All. 1836, 171, 
aud Muhammad Salim v. Nubian Bihi, 1. L. B. 
8 All, 282, explained. SuKU Lal e. Buikui 

[I. L. R. 11 All. 187 


WITHDRAWAL OF 

with the defendants, who had it in their poesee* 
Sion, aud pursued his claim against other 
immoveable property and obtained a decree : 
that the withdrawal of the claim With regard to 
the property situated wlthlu the local limits of 
the jurisdiotion of the Court (tJie oompromise 
not having been shown to be otherwise than 
jUlo) did not o^^rate to take away the jtirisdiotion 
of the Court to adjudiouto ou the plaintiff’s suit. 
KuATIJA r. IBM AIL. 

11. L. R. 12 Had. 380 


WITNESS-CIVIL OASES. Col, 

1. Person competent to be witness ... 1078 

2. Absconding witnesses ... 1079 

3. Examination of witnesses ... 1079 

4. Privileges of witnesses ... 1079 


, Damages Caused by False State- 
ment of. 

See Damaobs— Suits for Damagbb— 
Torts. 

[I. L. R. iO Mad. 87 

Sea Evui>fKCS Act, s. 1.12. 

(I. L. R. 12 Bom. 440 

Sue Bight of Suit— Witness. 

(LL.B. lOMad 87 
[I.L. R. 13 Oalo.264 

Examination of. 

See CoMPANV— W inding up— Costs and 
Claim on Abhetb. 

[LL.R.14 0alo 219 

See CoBTB - Special Gabes— Companies’ 
Aor 1882. 

[ 1 . L. R. 14 Oalo. 219 

- Order for Examination of. 

See Insolvent Act, s. 36. 

LX. L. R, 11 Bom. 61 

, Omission to Examine. 

See Special Appeal— Puocbduub in 
Special Appeal. 


6. — Jurisdiction — Withdrawal of part of claim — 
Part of property iasiiit wlthiaaitd part without the 
jurisdictUm of the Court‘d Suit for partition and 
possession of an uudivided share of property sold 
to plaistiff by an aged gosha lady of the class of 
Canarese Mahoiuedaus called Navayats. The 
property sold was the vendor’s share as heiress 
of her father, brother, and sister, who died iu 
1856, 1866, and 1871, respectively; bat it appeare<l 
that the property of the family had been in the 
possession of ona managing member since 1856. 
The plaintiff, during the suit, withdrew his claim 
agadost that part of the immoveable property in 
suit which was within the local limits of the 
jurisdiction of the Court, having oompromised 


(r.L.R.13 Bom saa 

(I) PERSON COMPETENT TO BE WITNESS. 

1, — Criminal Procedure Code, 1882, #. 488-* 
Reideaee Ad {Ad I of 1812), s, VID^Hoitardypto* 
ceedingt^Ordev of affiliation^-Rcidenoe — CCfW- 
pdeat witness — Maintenance, order of CrM* 
nal Court as to]. Bastardy pro;eedinjs under 
I the provisions of 488 of the Criminal Procedure 
I Code are in th^ nature of civil proceedings, with- 
! in the mesniug of s. 120 of the Evidence Aot» and 
' the person sought to be charged is s oompetont 
j witness on his own behslf. Nun Mahombd e, 
< BibmullaJan. 

U.X..S. 16000,781 
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W1TNBSS--OIVIL OKSEB-^eontimed. 

(2) ABSOONDIKa WITNESSES. 

2.-^Civil Procedure Codc^ 1882, t. Iti^Produc^ 
Him of doonment^^OourVf Juriidietion io punish a 
witnmfor refining to produce a document-- Pro^ 
eedure— Penal Code Act (XLV ^1860), $, 175 — 
Criminal Procedure Code (Art X of 1882), 4. 480.] 
A witnesi was snmmoned to produce a dGCument 
in Conrt in connection witli a certain snit. He 
attend^ the Court, but did not produce the docu- 
ment, itatiniT on oath that it was not in his posses- 
sion, But this statement was disbelieved, and 
the Court fined him Be. 75 under s. 174 of 
the Code of Civil Procedure ! Weld, that the fine 
was illegally levied . Ihe j urisd lotion of the Court 
to puuUh under s. 174 of the Civil Procedure Code 
exists only in the case of a witness, who, not 
having attended on summons, has been arrested 
and brought before the Conrt. The case of a 
witness who having a document will not produce 
it is provided for by s. 176 of the Penal Code, 
and 8. 480 of the Code of Criminal Procedure. 
lit BE Premoband Dowlatbam. 

« p. L. R. 12 Bom. 63 

(8) BXAMlNJiTIOlI OF WlftPNBSSEg. 

2,—Pefinal to eseamine witnesses— Dismissal of 
ouit hg first Court without emmining Pendants' 
witnmea—Rorersal of decree on appee^—Dutyetf 
Appellate Court to direct examination of witnesses 
Wfire reversing decree.} Where a Court of First 
Instance, considering it unnecessary to examine 
certain witnesses for the defence, dismissed the 
suit, and the lower Appellate Court, disbelieving 
the evidence of those witnesses for the defence 
who were examined, allowed the plaintifl^s appeal ; 
Held, that before doii^ so, the lower Appellate 
Court should have afforded the defendants an 
opportunity of supplementing the evidence which 
they had given in the first Court by the testimony 
of those witnesses whom that Court had declared 
it unnecessary to hear, and that the case must 
be regarded as one in which the first Coart had 
refused to examine the witnesses tendered by the 
defendant The Conrt directed the first Court 
to examine the defendants* witnesses, and, having 
done so, to return their depositions to the lower 
Appellate Conrt, which was to replace the appeal 
umm its file and dispose of it. Khuda Bukhbh 
e. IMAX Au Shah. 


(4) PEIVILKOBS OP WITNESSES, 

A —Bight of Suit— Slander-^ Shndernttered hg 
wHum whilst under ewamination in a Judicial 
proeeoding.} A witness in a Court of Justice is 
IdMolutely privileged as to anything he may say 
as a witness havinf reference to the enquinr on 
Whioh he is oalled as a witn^ The plaintiff 
•ned to recover damages to„**«wder, the state- 

laent owidalned of being aEegea to the ^nt 

to hate bM made by wWe 

axandiied as n witness durto the heatimr of a 
imse biioie n If ogistnite. It wm foimd that the 
atatewint was niafic to answer to questions put 


WITNESS -OIVIL OkSEB-'Ooniinued. 

(4) PmVILEQES OF WlTNESSES-ccrttoesJ. 

to the defendant as a witness and allowed by the 
Court as relevant to the case. The plaintiff 
alleged that the statement was made malioioasly, 
that the defendant bore him a grudge, and that 
it was to give vent to that gmdge and to injure 
his reputation that the statement was made: 
ffetd, that the plaint disclosed no cause of action, 
and that the suit had been properly di)»miased. 
BhiRumbeb Sinob V. Beorabam Siboab. £bi- 
KtTMBEB Singh v. Goti £r»to Das. 

[I. L.R.16 Oalo. 264 

See Cridamdaba v, Thirumaki. 

[1. L. R. 10 Had. 87 

b.’^Punal Code. s. 500 — Statement hy witness— 
Dcfatnation.} M 8 was convicted under s 600 
of the Penal Code of defaming 8 Shy making a 
certain statement when under cross-examination 
as a witness before a Court of Criminal Jurisdic- 
tion : Held, that the conviction was bad. 'J’he 
statements of witnesses are privileged ; if false, 
the remedy is by indictment for peijury and not 
for defamation. Mamjata r. Sesha Shetti. 

LI. L. R. 11 Mad. 477 

^.—Defamation— Cause of action — Verbal abuse 
—Smoial damage.} The plaintiff was cited ns a 
witness b]| one in a suit instituted by him 
agfduBtrdefendaut. After plaintiff’s evidence had 
been concluded, in which be stated that there 
was no enmity between him and defendant, the 
defendant was examined by the Court, and stated 
that there was enmity between him and the 
plaintiff, and on the Court inquiring to know what 
was the cause of enmity, defendant used words 
conveying the meaning that plaintiff’s descent 
was illegitimate : Held by Bbodhdrst, J., that, 
nnder the circumstances, the statement complain- 
ed of was made by defendant while deposing 
in the witness-box, and therefore absolutely 
privileged. Per Mahmood, J. {contra)^ that the 
question whether or not the statement complain- 
M of was made by defendant in course of his 
deposildon, or after it was finished and when he 
was no longer in the witness-box, had not been 
tried, and the order remanding the case for trial 
on the merits was right. Farther, that the Eng- 
lish law of slander as forming part of the law of 
defamation, and, as such, drawing somewhat arbi- 
trary distinctioDs between words actionable jM>r so 
and words requiring proof of special or actual 
damage, is not applicable to this country, either 
by reason of any statutory provision or by any 
uniform oourse of decision sufficient to establbh 
Bn<di disttootious as part of the oommon law of 
BrlUsb India; that whili^ the English law of 
defamation recognises no disttoction between 
defamation as such and personal insnlt to dvU 
lis^ity, the law of British India leoogniees per- 
sonal insnlt conveyed by abusive language ae 
actionable ecr oe without proof of special or actual 
damage; tnat such abusive and tosulttog Ian- 
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WITNESS-OIVIL O^SSS— eoMliuI«i. 

(A) FfilTlLEGES OF Wl'mESaES-««it«Iiui<«i. 


giiaRe, unless exonsed or protected by any other 
rule of law, is in itself a snbstantive cause of 
action and a civil injury, apart from defamation, 
and that malice is an element of liability for 
abusive and insaltiug langna$re, and that such 
malice will be presumed or inferred, nnless the 
contrary is shown ; that when the defendant is 
absolutely privilesred and protected by reason of 
the office or occasion on which he employed snoh 
lanj^uage, he readers himself subject to a civil 
liability for damage, irrespective of any plea of 
justification Imsed upon proving the truth of tho 
statements contained in the abusive and insnlting 
language oomplnined of ; that the rale of Eng* 
lish law as to the privilege or protection of a 
witness in regard to defamatory statements made 
in the witness-box is based upon a public policy 
which is equally applicable to insulting and 
nbnsive language used by such witness ; and 
snoh statements when made in the witness-box 


are privileged and protected, even though made 
malicionsly and falsely, so long as they arc rele- 
vant to the inquiry in the broadest sense of tho 
phrase ; and that even where snoh statements have 
no reference to the inquiry, the defendant may 
prove the absence of malice and that they were 
made in goo<l faith for the public good. Da WAN 
SiNQH V. Mauip Singh. 

ll.L.B.lOAll.425 


WITNESS— CRIMINAL OASES.* f Col. 
], Person competent to be witness ... 1081 
2. Examination of wituesMs ... 1082 

8. Consideration and weight of evi- 

denoo ... ... ••• 1082 


See Complainant. 

Cl. L. R. 13 Bom. 000 


See Penal Cods, s. 179, 

[1. L. R. 13 Bom. 600 


(1) PBUSOK COMPETENT TO BE WITNESS. 
l.-^JSeideHee Act, #. llB^-CompeteTtey af per$en$ 
ef tender ysars.] The competency of a person to 
testify as a wicness is a condition precedent to the 
administration to him of an oath or affirmation, 
and is a question distinct from that of his credi* 
bility when he has been sworn or has affirmed. 
In determining the question of competency, the 
Court, under s. 118 of the Evidence Act, has not 
to enter into Inquiries as to the witness’s reli- 
gions belief, or as to his knowledge of the con- 
mnenoes of falsehood in this world or the next 
l^aa to ascertain, in the best way it can, whether, 
from the extent of his intellectual capacity 
and nnderstanding, be is able to give a rational 
account of what he has seen or beard or done on 
a portioalar occasion. If a person of tender years 
or^ veiy advanced age can saUsfy these requir^ 
meats, his competency as a witness is estabUshed. 
QoxxN-BifPBiae e, Lal Sahai* 

rLL.n. 11 AIL 183 


W1TKBB3--0HXIIINAL 

(2) EXAMINATION OF WITNESEBS. 

2 .— called hy Court ^Tcnderiny ittf* 
ne*9es for erone^examinatUm-^Criminal Proceduro 
Code {Act X of 1882), #. 640.] In a trial before 
the Sessions Court the proseoutiou is not bound to 
tender for oross-examluatlon all witnesses called 
before the committing Magistrate. The Court 
should not call a witness on whoso evidence it 
could not put implicit reUauoe, Qukkn-Empuess. 
e. Kaliprobonno Dobs. 

[LL. R. U Oalo. 246 

(3) CONSIDERATION AND WBIGHT OF 
EVIDKNOK 

?»,-^3ridenee dithelitved in aome parta and ae* 
cepted in ot/teraA Whore the evidence at a trial is in 
part disbelieved, os to which part it Is thought 
that the witnesses had committed perjury, it is 
unsafe to accept the evidence of tbot*e witnesses 
in other parts and to convict tho prisoner there* 
on. Jabpath Singh v. Qdeen-Emprbsb. 

U. L. R. If Oalo 164 


See WttONGFUL Rkbtraikt. 

(1. L. R. 12 Bom. 377 

m • 

-^Penal Code, at. 3.39, 340, 842— re* 
atraint-^Malice.] Malice is not an essential ingre- 
dient in the offence of * wrongful oonflnomeat* as 
defined by s. 840 of the Indian Penal Code 
(Act XLV of I860). The offence is complete wbea 
a person is wrongfully restrained in such a man- 
ner as to be prevented from proceeding beyond 
certain circumscribing limits. And a person Is 
wrongfully restrained when be is voluntarily 
obstructed so as to be prevented from proceeding 
in any direction in which he has a right to pro- 
ceed. I’ho aooosed as abkari inspector visited a 
toddy shop where the complainant and one 
D were employed as agents for the sale 
of toddy. Having reason to suspect that an 
offence under the Abkari Act (Bombay Act V of 
1878) had been committed, the accused made mi 
inquiry, in the course of which the complainant 
made certain statements implicating his fellow- 
servant. The accused thereupon resolved to 
proseente D and make the complainant a 
witness in the case. In order to prevent him 
being tutored, the aecnsed ordered bis sepov to 
bring the complainant to his camp, and tnero 
detained him daring the night, and on the fol- 
lowing morning sent him in charge of a sepoy to 
a Magistrate’s Conrt, where the complalimtih 
repeated the statements made by him before tho 
acensed. He was then allowed to go away. The 
acensed proseented D and in the ooniio ot 
his trial admitted in his deposition that ha had 
ordered his sepoy to bring the eomplaittant to hlo 
camp, and had detained him tbefo dnrlnf tho 
night. After the termination of Its tiiali 
the complainant eharged the aooosady wfili 
wrongful oonflnement under a. 842 It tho 
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Indian Penal Code. The aoonsed pleaded that tlie 
oomplainant had TolnntArily oome to hie tent to 
have hie etai^emente reduced to WritiniT} <^Qd that 
be had of hie own accord stopped in bis camp 
dnrittir the niprbt. The trying Magistrate held 
thjy plea proved, and discharged the aoedsed under 
s. SdK of the Gode of tSAmML Prooedure 
(Act X of 1882). The Seetione Jndgd held that 
thongh the aeensed had detained the complainant 
in his camp dnring the night, still he Was not 
gnllty of any offence under the Penal Code, as he 
had acted without malice and to the best of his 
judgment ; Held, by the High Court on revision, 
that the mere circumstance that the accused had 
noted without malice and to the best of his judg- 
ment did not protect him, if his act otherwise 
satisfied the definition of s H40 of the Indian Penal 
Code. DHANU 0 . CUPFOED. 

11. L. a 13 Bom. 376 


WRONGFUL RESTRAINT. 

M Wrongful Conpinkmbnt. 

1 13 Bom. 376 

•^Peml Oedfit w. 62, 79. 99 and U^^Aet done hy 
a penm ly mUtahe of faet in good faith heUniny 
kimeeff justified by law^Jliyht of prii^e defeidhe 
ayaintt aett of a puhlio terrant aotiny honA-^t 
under colour of hU office--- Act XIII 1866, #. .36 
—ttemonahle euejiiieion—Ohitrnetion- to a police 
ifficer while aetiny in execution of ditty— Arreet 
—Criminal Procedure Code (Act X of 1882). 
a 64.] On the 29th December 1887, the accused, 
a poli^ constable, was on duty at a temporary 
poti near the Arthur Crawford Market. His 
turn of duty lasted from 4 to7A.v. Between 
6-BO and 7 A.M, he saw the oomplainant carry- 
ing under hli arm three pieces of cloth. Suspect- 
ing that the cloth was stolen property he went 
up to the oomplainant and questioned him. In 
sntwer to one of the questions the oomplainant 
Ctated that the cloth was made in Bnglan The 
aoonsed noticing that each piece bore Gnjamthi 
marks, and not knowing that such marks are 
placed on English-made goods, concluded that 
this statement was false and that the cloth had 
been stolen. Be took hold of one of the pieoee 
of cloth In order to examine it more closely. 
The oomplainant obieoted to this, and there was 
a soniBe between them for the possession of the 
cloth. The aoonacd then arreitea the oomplidn- 
ant and took him to a Enropaan Inspector to 
whom he stated the facta, alle^ug that he had 
arrested the complainant beoanse he had assault- 
ed hha. The Inspeotor seeing that the complain- 
ant was an old man, and'on the aoonsed saying 


WRONGFUL 

he was not hart, let the complainant go. The 
complainant then lodged a complaint before the 
Aoting Chief Presidency Magistrate charging 
the accused with wrongful restraint and wrong- 
ful oonfinement, offences punishable under as. 
341 and 342, respectively, of the Indian Penal 
Code (XLV of 1 860*. The defence was that the .com- 
plainant had assaulted the accused, and had been 
on that , account arrested and kept in confine- 
ment until released by the Inspector of Police. 
The Magistrate found that there was no justifica- 
tion for the Suspicion which the accused profess- 
ed to entertain ; that there Were no reasonable 
grounds for questioning the complainant about 
the cloth in his possession, and that the souffle 
was caas|d solely by the action of the aoousetl 
in treating the complainant fithont any valid 
reason ns a snspeoted thief. The Magistrate 
convicted the aconsed of wrongful confinement 
under s. 342 of the Indian Penal Code (Act 
XLV of 1860), and sentenced him to font months* 
rigorous imprisonment : Held, by the High Gonrt, 
that the conviction was wrong. The aooused 
having, under the oiroumstanoes of the cose, 
an honest snspicion that the oloth in the pos- 
session of the oomplainant was stolen property 
was justified in putting questions to the oom- 
plainant, the answers to which might clear 
away his snspioions. and having received an- 
swers which were not, in his opinion, satis- 
fao^ry, he acted under a hond-ple belief that 
he waa l%ally justified in detaining what he 
Buspeofeil to be stolen property. The putting of 
questions to the complainant not for the purpose 
of causing annoyance or from idle enriosity, but 
in order to clear up his suspicions, wns an indica- 
tion of good faith, as defined in s. 52 of the 
Indian Penal Code (Act XLV of 1860). He was 
therefore protected by s. 79 of the Code. Even 
though the act of the aooused in detaining the 
cloth might not have been strictly justifiable by 
law,— that is. even though there might not have 
been a complete basis of fact to justify a reason- 
able suspioiou that the oloth was stolen property, 
~ still the complainant had no right of pdvate 
defence under s. 99 of the Code, as the aooused 
was a public servant acting in good faith under 
colour of his office, and bis act was not one 
which caused the apprehension of death or of 
grievons hurt. The complainant was not justi- 
fied in rofusing to allow the accused to inspect 
the cloth, in snatching it from his bands, and in 
scuffling with him. He was therefore legally 
arrested, under s. 54. clanse 5 of the Criminal 
Procedure Code (Act X of 1882), for obstructing 
a police officer while acting in Uie execution of 
his duty Buawoo Jiyaji v, Muuri Datal. 

[I.L.R, 12 Bom. 377 
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